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PREFACE  TO  THE  FOURTH  EDITION. 


The  delay  in  the  publication  of  this  edition  has  been 
matter  of  regret  to  the  author,  but  If  the  result  shall  have 
possibly  given  to  it  an  increased  maturity  of  thought,  that 
.regret  wUI  cease.  The  kind  reception  of  the  previous 
editions  has  naturally  increased  the  desire  to  make  the  trea- 
tise better  worth  the  acceptance  of  the  profession,  and  to 
this  end  every  line  of  it  has  been  carefully  considered,  and 
every  authority  reconsulted.  Much  of  it  has  been  written 
over,  —  in  particular,  the  introduction,  the  chapter  on  "  the 
usual  covenants,"  on  the  covenant  against  incumbrances, 
on  covenants  running  with  the  land,  and  as  to  tbetr  oper- 
ation by  way  of  estoppel  or  rebutter.  The  subject  of  the 
measure  of  damages  has  been  considered  separately,  and  a 
new  chapter  has  been  added,  —  "  The  jurisdiction  of  equity 
as  to  covenants  for  title."  Every  care  has,  however,  been 
taken  not  to  increase  the  size  of  the  volume,  whi^h  has  been 
accomplished  by  condenmng  much  of  what,  once  matter  of  ' 
controversy,  has  lately  become  settied,  and  by  throwing 
much  of  the  former  text  into  the  notes.  It  is  believed  that 
the  treatise  now  correctly  represents  the  present  state  of 
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IT  PBEPAOE  TO  THB  FOUBTH   EDITION. 

the  law  upon  both  sides'  of  the  Atlantic.  In  order  to 
ensure  accuracy,  all  the  authorities  cited  have  been  verified 
after  the  matter  was  in  type. 

Although  this  has  been  necesBarily  done  in  the  midst  of 
professional  distractions,  yet  the  author  has  owed  to  this 
hook  a  debt  which  he  could  only  repay  by  endeavoring  to 
improve  it. 

To  his  former  student,  Mr.  A.  T.  Freedley,  the  author 
is  indebted  for  the  table  of  contents,  the  table  of  cases,  the 
index,  and  for  the  most  efficient  help  throughout 

PXILISBLFHIA,  Jooe,   1S78. 
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CHAPTER   I.  ■-■*.•■• 

WARRANTY    AND    THE   INTRODUCTION    OP   COVENANTS   FOE  TITLB. 

The  introduction  into  general  use  of  the  "  covenants  for  title  " 
towards  the  close  of  the  seventeenth  century,  in  place  of  the  feudal 
warranty,  was  one  of  the  natural  incidents  of  the  change  from  the 
ancient  to  the  modern  system  of  law,  which,  having  its  rise  about 
the  end  of  the  reign  of  Henry  the  Seventh,  had,  towards  the  latter 
part  of  that  of  Charles  the  Second,  assumed  something  of  a  regular 
form.  It  is  familiar  that  the  principal  features  of  this  change, 
efiected  partly  by  statute  and  partly  by  gradual  alteration  of  the 
common  law,  were  the  restoration  of  the  right  of  devise,  tlie  aboli- 
tion of  military  tenures,  the  disuse  of  real  actions,  the  introduction 
of  conveyances  to  uses,  of  the  mode  of  trying  title  to  land  by  eject- 
ment, of  the  statute  of  frauds  and  peijuries,  and  the  establishment 
of  a  regular  system  of  equitable  jurisdiction.  With  the  disuse  of 
real  actions,  fell  the  law  of  warranty,  which,  from  peculiar  causes, 
had  grown  to  be  one  of  the  most  diGBcuIt  subjects  in  the  ancient 
system.  And  yet,  less  than  a  century  ago,  it  was  truly  said  by  a 
learned  writer :  *'  Abstruse,  and,  in  most  respects,  obsolete  as  the 
learning  respecting  It  unquestionably  is,  it  continues  to  deserve  the 
attention  of  every  person  who  wishes  to  obtain  accurate  notions  of 
those  branches  of  our  law  which  are  more  immediately  connected 
with  the  doctrines  which  respect  the  alienation  of  landed  property."  • 
If  this  be  true  as  to  the  English  student,  it  is  more  emphatically 
true  as  to  the  American  student.  For  although  it  would  seem 
evident  that  the  absence  with  us  of  the  law  of  primogeniture 
would  of  itself  forbid  the  application  of  many  of  the  incidents  of 
■  Butler's  note  to  Co.  Litt.  365  a. 
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the  law  of  warranty,  yet.it  will  be  found  that  to  that  law  there 
has  been,  and  is  to  .t^'.day,  attached  a  practical  importance  on 
this  Bide  of  the  AtU^c  wliich  is  denied  at  its  home.  A  sketch  of 
the  law  as  it  fofiberly  existed  cannot,  therefore,  be  considered 
unnecessary. .  ■'■'*•." 

By  the  feudat-donstitution,  homage  and  warranty  were  reciprocal. 
Long  before  the  introduction  of  deeds,  it  was  tlie  law  that  while 
the  vaskal  ehould  render  homage  to  his  lord  for  tiie  fief  received  at 
his.-liand's,  the  lord  should  protect  the  vassal  in  its  enjoyment.'  If, 
tber^ore,  its  title  were  disputed,  and  the  lord,  called  on  to  warrant 
'jor.  insure  it,  failed  so  to  do  and  the  fief  were  lost,  he  was  bound  to 
"furnish  another  of  equal  value.*  This  warranty  was  originally 
created  witliout  express  contract  of  any  kind,  —  it  was  simply  a 
natural  incident  of  tenure,  and  its  effect  was  twofold  :  not  only 
did  it  thus  protect  the  vassal  from  the  paramount  title  of  others, 
but,  what  was  perhaps  of  scarcely  less  consequence  in  those  rude 
times,  it  protected  him  against  any  attempt  of  his  lord  to  take  back 
what  he  had  parted  with  ;  in  other  words,  the  warranty  operated 
as  a  rebutter,  as  it  was  termed,  by  barring  the  warrantor  and  his 
heirs  from  claiming  any  portion  of  the  land. 

When,  subsequently,  it  became  usual  to  authenticate  the  transfer 
of  land  by  charters  or  deeds,  whether  the  latter  did  or  did  not  con- 
tain the  technical  word  warrantizo?  a  warranty  was  implied  from 
the  word  of  feoffment  dedi,  and  this  was  termed  a  warranty  in  law.^ 

As  early  as  the  year  1276,  the  statute  i^e  higamit^yiBs  declaratory 
of  the  effect  attached  by  the  common  law  to  the  use  of  this  word. 

1  Gilbert's  Tenures,  139 ;  1  Reeves's  History  of  tlie  Common  Law  (ed.  1869), 

'  Sir  MarUn  Wright,  m  his  Introduction  to  the  Law  of  Tenures,  pp.  27-3S, 
&c.,  seems  to  think  this  could  only  hare  beeosoin  the  case  of  improper  feuds,  so- 
called,  Tiz.,  those  which  were  sold  or  granted  free  of  all  service,  and  that  it  was 
unlikely  that  where  a  feud  was  geaerouBly  given,  the  lord  should  be  held  to 
make  good  its  loss ;  the  question  has  been  much  discussed  by  the  i^viliaDg,  but 
the  weight  of  authority  seems  to  be  as -stated  above;  see  Butler's  note  to  Co. 
Litt.  866.  And  Bracton,  Littleton  and  Coke,  are  more  reliable  on  this  subject 
than  Wright  or  Butler,  who  got  many  of  their  ideas  from  continental  sources, 
which  late  researches  have  shown  to  be  of  queitionable  accuracy. 

*  "  And  no  other  verb  in  our  law,"  says  Coke,  "  doth  make  a  warranty,  but 
tearrantizo  only ; "  Co.  Litt.  381  a. 

*  "Because  in  judgment  of  law  they"  (that  is,  the  words  from  which  warranty 
is  implied)  "  amount  to  a  warranty,  apart  from  the  word  tcarraatizo ;"  Co.  Litt. 
supra.  '  i  £dw.  I.  c.  6. 
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"  In  deeds  where  is  contained  dedi  et  concessi  without  liomage,  or 
without  a  clause  t)>at  containeth  warranty,  and  to  be  holden  of  the 
givers  and  their  heirs  by  a  certain  service,  it  is  agreed  that  the 
givers  and  their  heirs  shall  be  bound  to  warranty ; "  —  "  and  even 
if  there  be,"  says  Coke  in  his  exposition  of  this  statute,'  "  an  ex- 
press warranty  in  the  deed,  yet  that  taketli  not  away  the  warranty 
that  is  wrought  by  force  of  the  word  dedi,  but  the  feoSee  may  take 
advantage  either  of  the  one  or  the  other  at  his  pleasure."  ^  The 
warranty,  therefore,  which  naturally  flowed  as  part  of  the  reciprocal 
consequences  of  feudal  tenure,  could  not  be  modified  by  an  express 
warranty.^ 

The  second  clause  of  the  statute,  however,  modified  the  common 
law,  by  declaring  that  "  where  is  contained  dedi  et  eonceisi,  to  be 
holden  of  the  chief  lords  of  the  fee  or  of  others,  and  not  of  feoffors 
or  of  their  heirs,  reserving  no  service,  without  homage  or  without 
the  foresaid  clause,  their  heirs  shall  not  be  bounden  to  warranty, 
notwithstanding  the  feoffor  during  his  own  life  by  force  of  his  own 
gift,  shall  be  bound  to  warrant ; "  in  other  words,  where  no  tenure 
between  the  grantor  and  grantee  was  created  by  the  gift,  the  word 
dedi  implied  a  warranty  merely  by  the  donor  during  his  life,  aud 
not  one  which  would  impose  an  obligation  on  his  heirs. 

This  was  the  first  alteration  by  statute  of  the  law  of  warranty. 
The  second  came  but  two  years  after.  Every  warranty  which  de- 
scended upon  the  heir^of  the  warrantor  was,  as  has  been  seen, 
operative  to  prevent  the  latter  from  recovering  back  the  land 
against  the  warranty  of  his  ancestor,  and  tliis,  whether  he  had  or 
had  not  inherited  from  the  latter  other  lands  wherewith  to  meet  the 
claim ;  in  other  words,  whether  he  had  or  had  not  assets  by  descent.* 
Hence,  if  a  tenant  by  the  curtesy  should  alien  hisawife's  land  with 

'  2  Inrtilates,  275. 

'  Thia  ia  the  earliest  instance  of  statutory  enactment  beatowing  a  certain  sig- 
niiicition  to  the  words  of  conveyance,  and  doubtless  afforded  the  precedent  Tor 
the  statute  of  6  Anne,  c.  35,  giving  a  certain  effect  to  the  words  "  grant,  bargain, 
and  sell,"  an  act  adopted,  in  substance,  in  many  of  oar  States.     See  Cb.  XII. 

'  That  is  to  say.  "  if  a  man  make  a  feoffment  by  dedi,  and  in  the  deed  doth 
warrant  the  land  against  J,  S.  and  his  heirs,  yet  dedi  is  a  general  warranty  during 
the  life  ofthe  feoffor;"  Co.  Litt.  384  o. 

'  "  And  it  is  to  be  nnderstood,  that,  before  the  statute  of  Gloucester,  all  irar- 
Tanues  which  descended  to  them  which  are  heirs  to  those  who  made  (he  warranties, 
were  barres  to  the  same  heirs  to  demand  any  lands  or  tenements  against  the  ifar- 
raaties,  except  the  warranties  which  commence  by  diueisin."     Litt.  g  397. 
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warranty,  this  -warranty  would  descend  upon  the  eldest  son,  —  for 
the  law  of  w^ranty  aud  the  law  which  gave  the  inheritance  to  the 
eldest  son  were  coeval, — and  bar  him  from  claiming  the  inheritance 
which  he  would  otherwise  have  derived  from  his  mother,  and  this, 
though  without  assets  from  the  father.^  To  remedy  this  flagrant 
injustice,  the  statute  of  Gloucester^  was  passed,  which  provided  that 
"  if  a  man  alien  a  tenement  that  he  holdeth  by  the  law  of  England, 
his  son  shall  not  be  barred  by  the  deed  of  his  father  (from  whom 
DO  heritage  to  him  descended)  to  demand  and  recover,  by  writ  of 
mart  ^ancestor,  of  the  seisin  of  bis  mother,  although  the  deed  of 
his  father  doth  mention  that  he  and  his  iieirs  be  bound  to  warrant."  ^ 
And  it  then  went  on  to  say  :  "  And  if  any  heritage  descend  to 
him  of  bis  father's  side,  then  he  shall  be  barred  for  the  value  of  the 
heritage  that  is  to  him  desceuded  ;  "  in  otiier  words,  the  warranty 
of  a  tenant  by  the  curtesy  would  not  bar  the  son,  unless  the  latter 
had  inherited  other  lands  from  tlie  father,  in  which  case  he  would  be 
barred  to  tlie  extent  of  their  value.  In  every  other  case,  however, 
warranty  barred  witji  or  without  assets  by  force  of  the  common 
law.* 

'  2  Inititulea.  292.  '  6  Edw.  I.  c.  3,  A.D.  1278. 

'  It  may  be  here  mentioned,  as  ahoTring  the  connecUon  in  this  countrj'  betireeii 
tlie  law  at  the  present  day  and  the  old  law  thus  attempted  to  be  skeiched,  that  a 
late  case  in  Kentucliy  arose  under  an  old  statute  there,  which  provided  that  "  If 
the  deed  of  the  alienor  doth  mention  (hat  he  and  his.  heirs  be  bound  to  warrant, 
and  if  any  heritage  descend  to  the  demandant  on  the  side  of  the  alienor,  then  ha 
shall  be  bound  for  the  value  of  the  heritage  that  is  to  him  descended."  A  hus- 
band seised  in  right  of  his  wife  joined  with  her  ia  the  conreyaocff  of  her  land  by  a 
deed  whith  contained  a  covenant  of  warranty,  but  which,  by  reason  of  defecUva 
acknonledgment,  was  inoperative  to  pass  her  estate.  Alter  her  death,  the  husband 
married  again  and  4ied  intestate ;  there  were  cliildren  of  the  second  marriage, 
and  his  estate  descended  equally  to  both  sets  of  children.  The  children  of  the 
first  marriage  brought  ejectment  to  recover  the  land  which  had  been  their  mother's, 
bat,  by  force  of  the  statute  referred  to,  failed  to  recover  it,  on  the  ground  that 
they  had  received  assets  by  descent  from  their  father  to  the  full  value  of  the  land 
which  he  had  conveyed  with  warranty.  They  then  brought  suit  against  the  per- 
sonal representative  of  their  father,  for  payment,  out  of  the  whole  of  his  estate,  of 
the  loss  which  his  breach  of  warranty  had  caused  to  fall  upon  them  alone,  and  in 
this  theywere  finally auccesBful;  Todd  s.  Todd.  18  B.  Monr.  144:  in/ra.  Ch.  XI. 

*  On  this  subjectt  Biackstone  says :  "  But  though  without  assets  the  heir  was 
not  bound  to  insure  the  title  of  another,  yet  in  case  of  lineal  warranty  the  heir 
was  perpetually  barred  from  claiming  the  land  himsdf,  for  if  he. could  succeed  in 
such  claim  he  would  then  gain  assets  by  descent  (if  he  had  them  not  before),  and 
must  fulhl  the  wamoty  of  bis  ancestor ; "  2  Black.  Com.  302.    To  prevent  mis- 
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The  third  statutory  alteration  came  twelve  years  after,  by  the 
passage,  id  the  year  1290,  of  the  statute  of  quia  emptorea,^  which, 
prohibiting  aubinfeudation,  by  declaring  that  it  should  be  lawful 
for  every  freeman  to  sell  his  lands  at  his  own  pleasure,  and  that 
the  feoffee  should  hold  the  lands  of  the  chief  lord  of  the  fee,  by 
Huch  8er\-ice  and  customs  as  his  feoffor  was  bound  to  before,  put  an 
end  to  homage  as  an  incident  of  tenure  ;  and  this  having  been  the 
consideration  of  implied  warranty,  it  heuce  resulted  that  the  word 
dedi,  in  a  conveyance  in  fee,  thenceforward  implied  a  warranty 
during  the  life  of  the  donor  and  no  longer.^ 

As  this  statute  thus  took  away  that  Incident  of  tenure  on  which 
warranty  depended,  it  was  natural  that  express  warranties  which, 
though  sometimes  employed  before  that  time,  were  by  no  means 
generally  used,  should  become  almost  universal.^ 

But,  a  few  years  before,  in  the  year  1285,  had  been  passed  the 
celebrated  statute  de  donis,  which  had,  for  the  next  two  hundred  years, 
a  greater  effect  upon  the  law  of  warranty  thau  has  been  generally 
eonsidered,  indirectly  raising  It  to  a  height,  and  giving  to  it  an  in- 
fiuence,  which  probably  it  would  never  have  otherwise  attained. 

construction  or  this  sentence,  it  must  b«  borne  in  mlbd  th&t  Blackstone  is  here 
speakitig  of  tbe  cotnmon  law ;  and  in  the  first  instknce  given,  is  evidently  referring 
to  the  case  of  an  eviction  of  the  feoEFee  by  paramount  title.  The  latter  example, 
of  conrse,  is  a  plain  case  of  rebutter,  though  the  meanir.g  would  have  been  clearer 
if  the  word  "lineal"  hftil  been  omitted,  as  at  tbe  time  of  which  be  was  writing, 
there  was  but  one  species  of  warrttnty  —  collateral  warranty  being  then  un- 

'  18  Edw.  L  e.  1. 

*  IT,  however,  the  conveyance  left  any  reversion  in  the  donor,  the  implied 
warranty  stilt  subsisted,  since  the  donee  still  held  of  the  donor  as  before  the 
statute,  and  consequently  the  warraiity  bound  not  only  tbe  donor,  but  also  bis 
heirs,  and,  therefore,  "  if  a  man  make  a  gilt  in  tail,  or  a  lease  for  life  of  land  by 
deed,  or  without  deed,  reserving  a  rent,  or  of  a  rent  service  by  deed,  this  is  a 
warranty  in  law,  and  the  donee  or  lessee  being  impleaded,  shall  vouch  and  recover 
in  value ;  "  Co.  Litt,  384  b ;  Fitzh.  Nat.  Brev,  134 ;  and  the  burden  of  this  war- 
ranty bound  tbe  hein  of  the  grantor  and  the  assignees  of  th6  reversion,  and  ita 
benefit  enured  to  the  assignees  of  tbe  grantee. 

'  The  form  of  which,  as  given  by  Bracton,  was  "  Et  ego  et  kaereda  mei  tear- 
ratilieabimus  tali  et  haeredibiu  luU  laiilum  vd  tali  el  haeredibus  et  aasignaiia  et 
haertdibta  atsiffnatarum,  vtl  aamgnaiii  cutignatorum  d  eorvjn  haeredibta  et  ac- 
quietabimus  et  defendemiu  eot  totam  ierram  iUam  cum  periinentiis,  eonlra  omnes 
geaiea  :"  Co.  Litt.  383  b;  and,  as  will  be  herealter  seen,  this  exact  form  is, 
with  tiie  addition  of  worda  of  covenant,  the  form  of  tie  American  w 
wftrrttnty  at  tbe  present  day. 
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Reciting  that,  "  when  lands  had  been  given  to  a  man  and  his  heirs 
begotten,  upon  condition  that  if  he  should  die  without  such  heirs, 
it  sliould  revert  to  the  giver  or  his  heir,  and  that,  after  issue  born, 
such  feoffees  had  theretofore  had  power  to  alienate  the  lands  so 
given  and  to  disinherit  tiieir  issue  contrary  to  the  minds  of  the 
givers,  and  contrary  to  the  form  expressed  in  the  gift,"  it  was  de- 
clared "  that  the  will  of  the  giver  according  to  the  form  in  the  deed 
of  gift  manifestly  expressed  shall  be  from  henceforth  observed,  so 
that  tliey  to  whom  the  land  was  given  under  such  condition,  shaZl 
have  no  power  to  alien  the  landa  so  given,  but  that  it  shall  remain 
unto  the  issue  of  tliem  to  whom  it  was  given  after  their  death,  or 
shall  revert  to  the  giver  or  his  heirs."  ^  And  hence  arose  those 
estates  known  thenceforward,  and  at  tins  day,  as  estates  tail.  The 
effect  of  this  statute,  by  removing  the  estates  of  the  greater  lords 
beyond  the  penalties  of  forfeiture,  and  beyond  liability  for  debts 
and  incumbrances,  swelled  them  to  a  height,  and  gave  them  an 
immunity,  which  was  as  hateful  to  the  crown  as  it  was  to  the  trad- 
ing and  indnstrions  classes.  Nor  was  it  less  distasteful  to  the 
younger  sons,  who,  in  consequence  of  the  inalienable  nature  of 
the  estates  thus  created,  were  compulsorily  without  provision  from 
their  fathers,  the  tenants  in  tail,  and  it  is  common  history  that 
in  every  successive  Parliament  from  Edward  the  First  to  Edward 
the  Fourth, — a  period  covering  eight  reigns,  and  nearly  two 
hundred  years,  —  bills,  "which,"  says  Coke,  "I  have  seen,"' 
were  introduced  to  repeal  the  statute  de  donia,  and  were  invariablj 
rejected. 

But  although  there  may  have  been  cases  in  which  tenants  in  tail 
were  well  satisfied  that  their  estates  should  be  inalienable,  there 
were  others  who  desired  to  part  with  them,  and  tlie  question  soou 
arose,  liow  could  this  be  done  ?  and  the  judges,  being  the  nominees 
of  the  crown,  were  willing  enough  to  lend  themselves  to  expedients. 
An  analogy  to  the  statute  of  Gloucester  was  soon  found,  for 
although  the  statute  de  donis  had  expressly  said  that  the  tenant  in 
tail  should  "  have  no  power  to  alien  the  lands  so  given,"  it  came 
to  be  held,  upon  what  they  called  "the  equity  of  the  statute  of 
Gloucester,"  that  a  warranty  of  tenant  in  tail,  with  assets  in  fee- 
simple  descending  upon  the  issue  in  tail,  barred  the  latter,  and,  of 

'  ISEdw.  I.  <t.  1. 

*  Mildmay'a  case,  6  Rep.  40,  where  ftn  intereBling  account  of  tbis  subject  is 
given. 
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coarse,  passed  a  good  title,^  for  it  was  conBidered  that,  although 
the  statute  had  forbidden  the  alienation  of  the  tenant,  it  bad  not 
taken  away  the  force  of  the  warranty.^  But  it  was  not  every  ten- 
ant in  tail  who  had  another  estate  in  fee-simple,  or,  if  he  had, 
might  die  seised  of  it,  and  this  risk  the  purchaser  was  obliged  to 
run,  for  if  no  assets  should  descend  to  the  issue  in  tail  lie  might 
be  evicted  by  the  latter.  In  every  case,  therefore  (and  there  must 
have  been  many),  in  which  the  tenant  in  tail  had  no  other  estate 
than  the  one  warranted,  the  warranty  was  powerless  to  help  him. 
But  the  statute  of  Gloucester,  though  it  had  said  that  a  warranty 
from  a  father  to  a  son,  or,  as  it  came  afterwards  to  be  called,  a  lineal 
warranty,  would  not  bar  the  son  without  assets,  yet  was  silent  as 
to  a  warranty  descending  from  any  collateral  ancestor,  and  there- 
fore a  warranty  of  a  collateral  ancestor,  whose  heir  the  issue  in  tail 
might  be,  descending  upon  the  latter,  would  bind  him  without 
assets  by  force  of  the  common  law.  Consequently  if  a  brother  of 
the  tenant  in  tail,  who  had  nothing  to  say  to  it,  and  who  was  col- 
lateral in  respect  of  it,  joined  in  this  alienation  with  warranty  and' 

■  "  And  by  the  equity  of  this  statute,  the  warranty  of  tenant  in  tail  is  no  bar 
nnleaa  there  be  assets  in  fee-simple  descended ; "  2  Institutes,  293,  implying,  of 
coune,  conversely,  that  when  there  irere  anch  assets,  the  warranty  would  bar. 
And  see  the  casea  cited  hj  Coke  in  Mary  Portington's  esse,  10  Reports,  37  b, 
38 ;  Litt.  §  712 ;  2  ReevcB'e  History,  200,  389.  The  word  "  analogy  "  shontd 
rather  have  been  used  than  "  equity,"  for  the  statute,  being  in  derogation  of  the 
common  law,  should,  according  to  the  general  rules  of  interpreta^oo,  have  been 
constmed  strictly. 

•  2  Reeves's  History,  340.  Mr.  Butler  says,  in  his  note  to  Co,  Litt,  373  6  : 
"  At  common  law  the  operation  of  a  warranty  to  rebut  the  heir  could  hold  in  no 
case  where  the  heir  claimed  the  estate  warranted  from  the  ancestor  by  descents 
for  at  the  common  law,  whenever  ibe  ancestor  had  the  inheritance,  be  could  alien 
it  from  the  issue;  therefore  the  warranty,  as  to  the  purpose  of  rebutter,  was 
perfectly  inoperative.  The  statutes  have  made  no  alteration  in  these  ruspecta. 
The  consequence  is,  that  without  assets  the  ancestor's  warranty  never  did  and 
does  not  now  bind  the  heir  in  any  case,  except  where  he  takes  by  purtbasc." 
The  meaning  of  this  is  sufficiently  obvious  when  considered  in  connection 
with  the  former  part  of  the  same  note.  When  the  ancestor  was  seised  in 
fee  and  conveyed  with  warranty,  the  latter  was  useless  —  or,  to  speak  more  cor- 
rectly, superfluous —  to  rebut  an  heir  who  took  by  descent,  for  the  conveyance,  for 
that  purpose,  was  as  effectual  as  the  warraDty,  and  if  the  ancestor  were  seised  for 
life  or  years,  it  would,  in  most  cases,  have  been  a  warranty  commencing  by  dia- 
ieisin,  and  therefore  void ;  but  though  useless  as  a  rebutter,  a  warranty  bound 
the  heir  to  insure  the  title  warranted,  to  the  extent  of  the  assets  descended; 
thoogh,  of  course,  without  assets,  he  was  not  so  bound. 
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died  without  issue,  so  that  the  sea  of  the  tenant  in  tail  became  his 
heir,  this  warranty  bound,  aa  at  common  law,  the  issue  of  the  ten- 
ant in  tail ;  therefore,  by  getting  a  collateral  relation,  whose  heir 
the  issae  in  tail  was  to  be,  to  concur  in  the  alienation  and  bind 
himself  and  his  heirs  to  warranty,  in  particular  cases  the  statute 
de  donis  was  successfully  evaded.'  This  is  believed  to  be  tlie  true 
origin  of  collateral  warranty,  and  to  explain  what  is  meant 
when  it  is  spoken  of  as  "  a  mode  of  common  assurance." 

It  is  true  that  all  this  was  not  done  without  opposition,  for  about 
a  century  after  the  statute  de  donis  had  been  passed,  we  find  a 
petition  of  the  Commons  complaining  that  the  warranty  of  a  collat- 
eral ancestor  was  a  bar,  though  nothing  descended  f^om  the  ances- 
tor, "  which  is  a  great  damage  and  disinherison  of  many,"  and  it 
prayed  that  do  such  warranty,  thenceforward  to  be  made,  should 
be  a  bar  in  any  action  unless  tenements  to  the  value  had  descended 
on  the  demandant  from  such  ancestor,  according  as  it  had  been 
ordained  by  the  statute  of  Gloucester,^  but  the  application  was  not 
■successful,  and  collateral  warranty  continued  as  before. 

If  the  learning  of  collateral  warranty  has  been  called  difficult 
and  unsatisfactory,  it  is  simply  because  the  law  of  warranty,  which, 
in  its  origin,  partook  of  the  simplicity  of  the  early  common  law, 
came  to  be,  at  a  time  when  the  alienation  of  property  was  fettered 
by  a  statute  whose  repeal  could  not  be  effected,  turned  from  the 
purpose  of  its  introduction, —  that  of  protection  and  defence, — 
and  fashioned  into  a  remedy  to  meet  an  entirely  different  purpose. 

But  the  time  came  when  collateral  warranty  ceased  to  be  used 
for  the  purpose  of  barring  estates  tail.  Their  use  could  never 
have  been  a  universal  one,  for  the  obvious  reason  that  it  was  not 


'  Litt.  §  709.  The  remoD  given  faf  Coke  why  the  warranty  of  the  uncle,  who 
bimaetf  had  nothing  to  do  with  the  estate,  should  bar  the  issue  in  tail,  is  that  "the 
law  preeumeth  that  the  uncle,  would  not  unnaturally  disinherit  his  lawful  heir, 
being  of  hia  own  blood,  of  that  right  which  the  uncle  never  had.  but  came  to  the 
heir  by  another  meane,  unless  he  would  leave  him  greater  advani^tment  And, 
in  this  case.- the  law  will  admit  no  proof  against  that  whii.'h  the  law  presumeth. 
And  BO  It  is  of  all  other  collateral  warranties,  for  no  man  is  presumed  to  do  any 
thing  against  nature." 

*  60  Edw.  III.  Parliament  Rolls,  No.  68,  Cotton's  Ab.  p.  126,  2  Kecves,  341. 
Coke  thus  refers  to  tbis ;  "  It  has  been  attempted  in  Parliament,  that  a  statute 
might  be  made  that  no  man  should  be  barred  by  a  warranty  collateral,  but  where 
aesets  descended  from  the  same  ancestor,  but  it  never  took  effect,  for  that  it  should 
weaken  common  assurances ;  "  Co.  Litt.  373  6. 
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every  tenant  in  tail  who  had  collateral  relations  who  could  or 
would  be  used  for  that  purpose,  and  the  need  of  a  more  efTecUve 
mode  of  common  assurance  was  sulliciently  evident.  It  may  be  un- 
necessary here  to  inquire  particularly  whether  common  recoveries 
were  or  were  not  used  for  this  purpose  before  the  decision  iu  Tal- 
tarum's  case  in  the  reign  of  Edward  the  Fourth.'  The  theory  of  tlie 
validity  of  a  common  recovery  to  bar  an  estate  tail  depended  in  Its 
origin  on  the  law  of  warranty,  for  the  tenant  in  tail,  although  judg- 
ment was  recovered  against  him  for  the  land,  yet  himself  had  judg- 
ment against  a  fictitious  warrantor,  —  or  rather  a  real  warrantor 
with  fictitious  means,  —  to  recover  a  recompense  in  lands  of  equal 
value,  which,  assuming  their  existence  to  be  real,  would  go  to  the 
tenant  in  tail  and  his  issue,  in  lieu  of  those  recovered  from  him.' 
Such  was  the  decision,  or  ratlier  the  dictum,  in  Taltarum's  case,^ 

'  Year  Book,  12  Edw.  IT.  19,  A.D.  1473,  tranaUted  id  Tudor'a  Lead.  Cai. 
Real  Prop.  (2d  ed.)  605;  and  Bee  Mr.  Tudor'a  notea. 

'That  great  lawjer,  Lord  Holt,  said,  in  1701  (Anonymous,  IS&Iodeni,  61S)  : 
"  The  trao  reason  of  ciollateral  warranty  was  the  security  of  purchasers  and  for 
tbeir  encouragement,  as  also  far  the  establishing  and  settling  the  estates  of  sach 
as  are  in  by  title  or  descent  cast,  and  this  vas  the  only  security  such  persoDi 
could  bave  at  commoa  law.  And  because  the  estate  of  such  persons  as  are  in  by 
title  are  much  favored  in  lair,  these  covenants  that  irere  for  strengthening  of  them 
were  favored  likewise ; "  and  he  is  reported  to  have  added,  "  And  in  those  days 
tliere  was  no  need  of  a  lineal  warranty ;  but.  however,  the  force  of  that  is  taken 
away  by  the  statute  de  donU,  and  common  recovery  is  not  upon  the  supposition 
of  recompense  in  value,  and  never  was  within  the  statute,  but  always  as  mucli 
out  of  it  as  if  it  were  so  mentioned  in  express  words,"  This  sentence  has  gone 
tbTough  all  the  editions  of  Modem  Reports,  has  been  frequently  quoted,  and 
been  passed  tub  ailenlio,  even  by  very  learned  writers  {see  Butler's  note,  Co. 
LItt.  373  b).  But,  as  thus  reported,  it  is  both  contrary  to  the  Jaw,  and,  in  a 
measure,  insensible ;  for,  first,  the  "  recovery  in  value  "  was  of  the  essence  of  a 
common  recovery,  as  is  everywhere  shown,  from  the  opinion  of  Littleton,  J., 
and  Brian,  C.  J.,  in  Taltarum's  case,  down ;  (see  Co.  Litt.  372  b.  &c. ;  Feame'a 
Poslhumous  Works,  119,  &c.)  ;  and,  secondly,  no  one  ever  supposed  that  the 
statute  de  donU,  in  its  origin,  ever  had  any  thing  to  do  with  common  recoveries. 
It  has,  therefore,  been  suggested  by  Mr.  A.  T.  Freedley  (my  former  student,  to 
whose  assistance  I  am  so  much  indebted  in  the  preparation  of  this  edition),  that 
the  words  "common  recovery"  have  been  incorrectly  copied  instead  of  "col- 
lateral warranty,"  which,  truly,  was  "  not  upon  the  supposition  of  recompense 
io  value,  and  never  was  within  the  statute,  but  always  as  much  out  of  it  as  if 
it  were  so  mentioned  in  express  words;  "  as  must  dearly  appear  from  considera- 
tion of  the  opinion  in  Bote  d.  Horton,  Vaughan,  375. 

'  Notwithstanding  it  has  often  been  said  in  a  general  way,  that  common  recov- 
eries were  invented  to  bar  estates  fail,  or  were  first  applied  to  that  purpose  from 
the  decision  in  Taltarum's  cose,  yet  the  first  of  these  suggestions  is  clearly  wrong. 
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and  from  that  time,  at  least,  tliis  certain,  universal  and  efTective 
device,  thus  judicially  recognized,  became  frequent, — before  long,  it 
waa  openly  acknowledged  tliat  the  warranty  and  recompense  in 
value  were  mere  fictions,  —  and  common  recoveries  assumed  the 
position  which,  in  England,  they  have  held  until  forty  years  ago, 
and  which,  in  many  of  our  States,  they  hold  to  this  day,  among  the 
common  assurances  of  the  law.' 

But  nearly  two  centuries  elapsed  between  tlie  statute  de  donis 
and  the  decision  in  Taltarum's  case,  and  it  is  easy  to  imagine  that 
the  doctrine  of  warranty,  thus  perverted  from  its  original  and  sim- 
ple purpose,  should,  in  the  course  of  these  years,  become  involved 


and  the  second  seeme  almoat  equally  so.  Tbere  ia  every  rcuon  to  believe,  and 
little  reason  to  doubt  not  only  that  the  device  of  common  recoveries  was  applied 

to  bar  estates  tail,  long  berore  Taltarum's  case,  but  that  that  decision,  instead  of 
inventing  a  new  remedy,  was  merely  made  for  the  purpose  of  confirming  what 
had  been  more  than  once  done  before.  The  device  itself  was  tonfessedly  of 
ancient  origin.  So  early  as  the  statute  of  Gloucester  it  was  (c.  11.)  expressly 
forbidden  to  a  landlord  as  against  his  tenant;  and  in  the  statute  of  Westminster 
the  Second,  it  was  expressly  forbidden  to  religious  men  thus  to  evade  the  statntes 
of  mortmain.  And  Coke,  in  Mary  Portington's  case,  10  Reports,  37  b,  aaya 
expressly,  "  the  opinion  that  a  recovery  against  a  tenant  in  tail  wilh  voucher, 
would  bar  an  estate  tail  and  was  not  restrained  by  the  statute  de  donis,  was  not 
newly  invented  in  12  Edw.  IV.,  but  often  affirmed  foi-  law  by  the  most  knowing 
of  the  law  that  ever  were."  When,  then,  it  is  said  that  Taltarum's  case  was  the 
origin  of  this  practice,  it  is  more  correct  to  say  (and  this  is  no  doubt  what  many 
learned  authors  mean)  that  that  decision  first  judicially  sanctiooed  it.  See  Figot 
on  Eecoveries,  9 ;  Reeves's  History  of  the  Common  Law  (ed.  1869),  c.  21 ;  and 
in  particular  Mr.  Finlason's  Notes  to  Reeves,  pp.  73,  652,  Ac.  (the  value  of 
this  edition  is  seriously  diminished  by  the  want  ofa  proper  index). 

Taltarum's  case  was,  as  Pigot  says,  "  cunningly  managed,"  for  it  seemed  to  be 
an  adverse  judgment,  being  against  the  recovery,  and  it  was  only  from  the  argu- 
ment of  the  judges  that  it  appeared  that  they  all  thought  that  if,  in  the  ease  at 
bar,  the  tenant  had  bten  actually  seised  (which  he  was  not),  the  recompense 
wonld  have  descended,  and  the  issue  in  tail  been  barred.  "  Such  a  piece  of  sol- 
emn juggling,"  says  a  very  able  modem  writer,  "  could  not  long  have  held  its 
ground  had  it  not  been  supported  by  a  substantial  benefit  to  the  community ; " 
Williams  on  Real  Property  (9tb  ed.),  14,  And  the  case  itself  was  but  part  of 
what  waa,  even  then,  beginning  to  be  an  old  story :  the  contest  between  the 
crown  and  its  nominees,  the  judges,  on  the  one  side,  and  the  lords  on  the  other. 
'  So  that  it  has  long  been  settled  that  the  tight  to  suffer  a  common  recovery 
ia  a  privilege  irueparablt)  incident  Co  an  estate  tail,  and  one  which  cannot  be  re- 
strained by  condition,  limitation,  custom,  recognizance,  statute,  or  covenant. 
See  the  argument  of  Mr.  Knowles  in  Taylor  v.  Horde,  1  Burrow,  84;  Denttt  w, 
Eldred,  4  Watu  &  Serg.  (Pa.)  421. 
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in  subtlety,  for  the  rulea  vliich  were  held  to  apply  in  a  fictitious 
case,  or  were  applied  for  a  particular  purpoRe,  must,  of  course, 
logically  be  held  to  apply  in  all  cases.'  And  as  to  its  illegitimate 
offspring,  collateral  warranty,  which  was  a  thing  unknown  in  the 
earlier  days  of  the  common  law,  it  was,  said  Chief  Justice 
Vaughan,  "  an  extraction  out  of  men's  brains  and  speculations 
many  scores  of  years  after  the  statute  de  donU  ;  "  ^  and,  lie  continues, 
"  If  Littleton  had  taken  the  plain  way  of  resolving  his  many  excel- 
lent cases  in  his -chapter  of  warranty,  by  saying,  the  warranty  of 
the  ancestor  does  not  bind  in  this  cose,  because  it  is  restrained  by 
the  statute  of  Gloucester  or  the  statute  de  donta,  and  it  doth  bind 
in  this  case  as  at  the  common  law  because  not  restrained  by  either 
statute,  his  doctrine  of  warranties  had  been  more  clear  and  satis- 
factory than  it  now  is,  being  intricated  under  the  terms  of  lineal 
and  collateral ;  for  that  in  truth  is  the  genuine  resolution  of  most 
if  not  all  his  cases ;  for  no  man's  warranty  doth  bind,  or  not,  directly 
and  d  priori  because  it  is  lineal  or  collateral,  for  no  statute  restrains 
any  warranty  under  those  terms  from  binding,  nor  no  law  institutes 
any  warranty  under  those  terms." 

The  next  statute  which  restrained  the  operation  of  warranty  was 
that  of  11  Hen.  YII.  c.  20,  passed  in  1494,  which  declared  that  cer- 
tain alienations  made  by  the  wife  of  the  lands  of  her  deceased 
husband  should  be  void  ;  that  is  to  say,  that  all  warranties  by  a  ten- 
ant in  dower,  or  for  term  of  life,  or  in  tail,  jointly  with  her  husband, 
or  only  to  herself,  or  to  her  use  in  his  lands,  made  by  her  after  the 
husband's  death,  should  be  void  unless  with  the  consent  of  those 
entitled  after  bis  death,  and  such  conveyance,  moreover,  worked  a 
forfeiture  of  her  estate. 

The  next  and  last  restraining  statute  was  that  of  4  4;  5  Anne, 
c.  16,  which  provided  that  all  warranties  made  by  any  tenant  for  life 
of  any  lands  descending  or  coming  to  any  person  in  reversion  or 
remainder  should  be  void,  and  all  collateral  warranties  by  any 
ancestor  who  had  uo  estate  of  inheritance  in  the  same  should  be 
void  against  the  heir.^ 

'  And  hence  the  origin  of  the  doctrine  that  a  warranty  commencing  by  dis- 
seisin was  void ;  Co.  Litt.  366  b.  Otherwise,  a  tenant  for  yearn  or  at  will  might 
have  passed  a  good  title  by  force  of  the  warranty  to  the  exclusion  of  the  revei^ 

*  Vanghan'a  Rep.  S75  b.  It  will  be  remembered  that  Littleton  wrote  about 
the  year  1476,  when  the  doctrine  of  collateral  warranty  was  at  its  height. 

*  §  21.     This  was  the  familiar  statnte  "  for  the  amendment  of  the  law  and  th« 
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And,  finally,  bj  an  act  in  our  ovn  time,  pasBed  in  1834,  based 
upon  the  recommendation  and  report  of  the  Real  Property  Cooimis- 
Biouers,  warrantiea,  with  all  other  real  actions,  were  abolished.' 

But  although  the  organic  doctrines  of  tlie  law  of  warranty  are 
important  to  be  known,  it  is  hardly  so  with  respect  to  the  remediea 
by  wliicli  they  were  enforced,  and  a  brief  reference  to  them  only 
will  be  made. 

It  is  familiar  that  these  remedies  were  two:  by  writ  of  voucher 
to  warranty,  and  by  writ  of  rearrantia  charts.  There  were  certaiu 
real  actions^  in  which  if  one  wlio  had  received  a  warranty  were 
impleaded,  he  had  the  riglit  by  a  "  tummoneaa  ad  warrantizandum" 
to  bring  in  his  warrantor  as  the  real  party  to  tlie  action,  and  thus 
make  liim  defend  the  title,  and  the  process  itself  was  called 
"  voucher."  Tlie  effect  of  this  was  that  the  same  judgment  which 
deprived  the  warrantee  of  that  which  had  been  conveyed  to  him, 
was  also  a  judgment  in  his  favor  against  the  warrantor,  giving  him 
a  riglit  to  other  lands  of  equal  value  to  those  which  had  been  lost. 
But  tliere  were  otiier  real  actions  in  whicti  the  warrantee  had  not 
the  right  thus  to  vouch,"  and  in  these  cases  he  brought  his  writ  of 
waTrantia  chartfB,  whereby  in  effect  tlie  same  end  was  reached.* 

belter  advancement  of  justice,"  A,D.  ITOfi.  It  was  the  first  statute  in  which  the 
words  "  collateral  warranty"  were  used.  As  will  be  hereafter  seen,  this  section 
has  been  re-enacted  in  many  of  the  United  States. 

■  3  &  4  Will.  IV.  c.  27,  g  39 ;  id.  c.  74.  g  U.  The  evidence  taken  befoK  this 
commission  is  very  interesting  and  instructive.  The  report  itself  said,  "  Before 
we  ventured  to  recommend  so  important  a  measure  as  the  entire  abolition  of  real 
actions,  we  made  diligent  inquiries  into  the  practical  operation  of  this  system  of 
law,  and  from  ihe  result,  we  have  every  reason  to  think  that  it  would  have  been 
beneficial  to  the  community  if  real  actions  had  been  abolished  &oni  the  time 
when  the  modern  action  of  ejectment  was  devised." 

'  Such  as  mort  (i'onc«for,  writ  of  right  of  an  advowson,  writ  of  ^measare- 
ment  of  pasture,  writ  in  right  of  ward,  &e.  Yiner's  Abr.  Voucher,  Q.  And 
the  summons  always  mentioned  the  form  of  action  in  which  the  defendant  was 
impleaded. 

'  Such  as  a  writ  of  dower,  a  writ  of  asBise,  a  writ  of  entry  in  the  nature  of  an 
assize,  a  quart  impedit,  a  scire  facias,  or  a  fine,  &c. ;  and'when  one  mighl  vouch 
and  did  not,  he  was  not  allowed  a  vsarranlia  ckarla ;  Viner,  tujii-a ;  Fitzh.  Nat. 
Brev.  314,  41S ;  and  «ee  also  both  as  to  voucher  and  warraniia  chartce,  1  Reeves'a 
History,  422,  430. 

'  The  form  of  this  writ  was  thus :  — 

"  The  King  to  the  Sheriff,  Health.  Summon,  by  good  Suramoners,  W.,  so  that 
he  be  before  me  or  my  Justices,  there  on  a  certain  day  to  warrant  to  R.  one 
Hyde  of  Land,  in  such  a  Vill,  which  he  claims  as.  his  Gift,  or  the  Gift  of  M. 
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Nor  in  the  case  vhen  toarrantia  charts  was  the  proper  remedy, 
was  it  necessary  tliat  tha  warrantee  should  hare  been  impleaded. 
The  action  could  be,  and  often  was  brought  guia  timet  impladtari, 
as  a  mere  precautionary  measure,  aa  soon  as  there  was  reason  to 
fear  the  loss  of  the  laud  through  a  defect  of  title ;  ^  and  the  judg- 
ment then  obtained,  called  a  judgment  pro  loeo  et  tempore,  bound 
all  the  lands  of  the  warrantor,^  and  when  the  loss  actually  did 

his  Fatlier,  if  he  will  warrant  it  to  bim,  or  to  shew  wberefore  he  ought  not  to 
wirrant  it  to  him ;  and  have  the  Summoners  and  this  writ.  Witness,  Ranulph, 
Ac."  Granville  (Beames's  ed.),  75.  Ranulph  de  Granville,  the  reputed  author 
oFtbi*  treatiae,  was,  it  will  be  remembered,  Chief  Justice  in  Heniy  II.^s  reign 
and  the  writs  ran  of  course  in  his  name.  The  publication  of  the  Fines  by  the 
Record  Commission  in  1S35,  has  cast  some  additional  doubt  as  to  this  authorship ; 
see  Preface  to  Book  of  Fines,  p.  16. 

'  "  And  a  man  may  sue  forth  this  writ  of  vjaTranlia  charlcB  before  he  be  im- 
pleaded in  any  action,  but  yet  the  writ  doth  suppose  that  he  is  impleaded  ;  and  if 
the  defendant  appear  and  say  that  he  is  not  impleaded,  by  that  plea  be  confesBelfa 
the  warranty,  and  the  plaintiff  shall  have  judgment  to  recover  hia  warranty,  bo  aa 
if  the  defeodant  b«  afler  impleaded  and  vouch  him  to  warranty,  and  he  entereth 
inlo  the  warranty  and  pleadeth  and  loseth,  and  that  the  defendant  recover  in 
value,  the  defendant  shall  have  in  value  of  the  lands  against  the  vouchee,  which 
he  had  at  the  time  of  the  purchase  of  his  warrantia  chartas;  and  therefore  it  b 
good  policy  to  bring  his  iBarranlia  dartce  against  him  before  he  be  sued,  to  bind 
the  lands  of  the  vouchee  whii'h  he  had  at  that  time ;  "  Year  Book  24  £dw, 
III.  S5;  Filzh.  NaL  Brev.  134.  In  the  first  sentence  of  this  passage,  the  defendant 
first  referred  to  means  the  warrantor,  that  is,  the  defendant  in  the  vsarrimtia 
ehartix.  Afterwards,  it  means  the  warrantee,  the  defendant  in  the  action  brought 
to  recover  the  land.  The  judgment  pro  loco  d,  tempore  was  at  first,  and  until  exe- 
cution afW  scire  facial,  no  more  than  a  lien  on  the  warrantor's  land. 

*  The  following  case  from  2  Hen.  lY.  pi.  14,  shows  that  a  mere  warranty  did 
not  bind  the  other  lands  of  the  warrantor,  but  that  a  judgment  pro  loco  el  tempore 
did:  "  A  question  was  moved  between  the  Justices  of  the  Common  Bench,  of 
what  effect  judgment  in  varrantia  charlce  pro  loco  et  tempore  ia,  and  il  was  moved 
that  a  wanmnty  was  no  more  than  a  covenant,  and  that  by  such  covenant  a  man 
should  not  bind  land  to  be  bound  in  value  afierwards  in  whosesoever  hands  they 
might  come  by  purchase  or  otherwise,  without  judgment  in  any  action,  for  this 
would  be  too  great  a  mischief  •  .  •  but  otherwise  it  seems  by  the  special  judg- 
ment  above."  The  case  is  not  quite  correctly  copied  into  Brooke,  Warr.  Ch. 
pi.  8,  and  is  therefore  somewhat  differently  rendered  in  the  translation  in  Yiner, 
Warr.  Ch.  M.  pi.  3.  It  is  much  to  be  regri'tted  that  some  patient  industry  has 
not  as  yet  achieved  a  translation  of  the  Year  Books,  as  they  are,  even  at  this 
late  day,  frequently  quoted,  and  not  always  with  entire  accuracy,  and  any  one 
who  has  sought  to  trace  in  them  a  principle  to  its  foundation,  will  be  struck  with 
the  apparent  contrarieties  which  tiiey  present,  which  would  doubtless  be  to  some 
extent  expluned,  could  the  contents  of  these  volumes  be  presented  in  a  more 
familiar  shape.    And  since  tltese  remarks  in  the  prevjooa  editions  of  this  treatise. 
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occur,  then,  b;  means  of  a.  scire  factat  on  this  judgment,  the 
warrantee  was  entitled  to  have  execution  of  all  tlie  lands  and  tene- 
ments wliicli  the  defendant  had  at  the  time  of  the  judgment,'  pro- 
vided, however,  that  in  case  of  a  suit  brought  after  the  judgment 
pro  loco  et  tempore,  tlie  warrantee  liad,  as  by  analogy  to  voucher, 
notified  the  warrantor  and  requested  him  to  defend  it.^ 

Beyond  this  merest  outline  of  tlie  process  and  pleadings  applicable 
to  warranty  it  is  not  necessary  to  go,  nor  to  notice  particularly  the 
train  of  writs  and  returns,  of  false  vouchers  and  foreign  vouchers, 
essoins  and  casting  essoins,  the  magnum  cape  ad  valentiam,  the 
parvum  cape  ad  valentiam,  the  defaults  and  continuances  which 
clustered  round  these  remedies.^  Nor  would  they  have  been  here 
referred  to,  save  that,  as  will  be  hereafter  seen,  an  analogy  to  some 
of  them  is  not  uii  frequently,  in  some  of  our  States,  sought  at  the 
present  day  in  actions  on  the  covenants  for  title. 

it  has  been  observed  by  the  editor  of  the  "  Leading  Cases  on  Real  Property," 
"  In  any  other  country  but  tliil,  a  series  of  Reports,  spreading  over  nearly  three 
centuries,  from  the  beginning  of  the  reign  of  Edward  I.  to  nearly  tbe  end  of 
the  reign  of  Henry  VIII.,  and  of  so  great  interest  as  illustrating  the  history  of 
the  law  and  of  the  couotry  genKrally,  would  not  have  remained  accessible  only 
to  a  few,  in  black  letter  and  Norman  Frenth ;  "  (Note  to  Tallarum's  case.) 
Since  then,  this  reproach  has  been  partly  removed,  and  three  volumes  of  the 
translated  Year  Books  have  bi^en  published  in  England,  extending,  however,  as 
yet,  only  to  33  Edward  I.  The  last,  however,  was  published  in  1864. 
It  certainly  seems  strange  that  when  private  authors  have  at  their  own  expense 
illnatrated  or  corrected  history  by  the  contents  of  archives  hitherto  unrevealed,  k 
goTemment  should  have  forborne  to  throw  open  those  volumes  to  the  student. 
And  although  the  reproach  may  be  suggested  to  the  latter  that  he  has  not 
mastered  the  nncouth  and  abbreviated  language  in  which  tbe  Year  Books  are 
written,  yet,  however  true  it  may  be  that  few  lawyers  before  the  beginning  of  this 
century  were  unable  to  read  these  books  with  ease,  it  may  safely  be  said  that 
still  fewer  now  are  able  to  read  them  at  all,  and  tbe  number  is  not  likely  to  be  on 
the  increase. 

'  Viner,  Warr.  Ch.  M.  4;  Roll  v.  Oaborn,  Hobart,  35. 

•  Per  Ma;kbani,  C.  J.,  in  Year  Book  8  Ed w.  IV.  11.  "If  I  recover  from 
my  warrantor  a  judgment  pro  loco  et  tempore,  and  then  am  impleaded  in  an  action 
in  which  I  cannot  vouch,  as  for  example,  an  assize  or  icire/acias,  it  is  proper 
for  me  to  request  him  from  whom  I  Ijave  thus  recovered,  to  put  in  a  plea  for  me, 
and  thus  give  him  notice  of  the  action  that  is  pending,  as  otherwise  I  shall  not 
be  allowed  to  have  execution  on  my  judgment." 

'  The  learning  as  lo  this  subject  may  be  found  in  Viner,  tit.  Voucher  &  Warr. 
Char.,  and  the  notes  to  Careswell  v.  Vaughan,  2  Saundi;rs,  32 ;  Fitzh.  Nat.  Brcv. 
314  i  Roll  r.  Oaborn,  Hobart,  206 ;  Booth  on  Real  Actions,  242 ;  and  1  Reeves's 
History,  422,  430;  2  id.  85. 
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There  remains  to  be  noticed  the  "  recompence  in  value,"  as  it 
vas  termed,  for  a  loss  of  the  land  warranted.  As  to  real  actions 
in  general,  it  is  familiar  that  bj  the  common  law  no  dam^es  were 
recoverable.'  But  at  as  early  a  date  as  the  statute  of  Merton,' 
Parliament  began  to  allow  damages  in  real  actions,  and  this  innova- 
tion was  materially  increased  by  the  provision  of  the  statutes  of  Marl- 
bridge  and  of  Gloucester."  Unless,  however,  in  cases  excepted  by 
statute,  the  common-law  rule  remained.*  But  the  remedy  upon  a 
warranty  was  not  strictly  a  real  action.  It  is  spoken  of  as  a  mixed 
action  wherein  one  recovered  land  and  damages ;  ^  that  is  to  say, 
land  BO  far  forth  as  the  warrantor  could  render  another  feud  of 
equal  value,  and  damages  whereby  to  make  up  the  deficiency.^  The 
measure  of  value,  however,  was  always  that  of  the  land  at  the  time 
of  the  warranty  made.' 

The  remedy  upon  warranty  savored,  however,  so  much  of  the 
realty  that  it  could  in  the  earlier  days  of  its  history  be  employed 
only  when  the  estate  which  it  accompanied  was  that  of  freehold, 
and  only  when  the  paramount  claim  was  tliat  of  freehold.  Yet  as 
time  wore  on  the  common  law  underwent  some  change  as  to  this. 

'  Becftute,  u  hu  been  s&id,  "  the  court  could  not  give  the  demandant  that 
which  he  demanded  not,  ftnd  the  demandant  in  real  actions  demanded  no  damages, 
neither  by  writ  nor  count;"  2  Institutes,  286.  This  reison  is  questioned  in 
Booth  on  Real  Actions,  To,  "  for  in  lome  mixed  actions  at  common  law,  the  de- 
mandant never  counted  to  damages,  as  in  asEize,  vrrits  of  entry  in  nature  of 
assize,  and  in  attaint,  and  yet  damages  were  recoverable  in  those  actions  at 
common  law." 

'  20  Hen.  III.  e.  1,  A. D.  1235. 

>  £2  Hen.  III.  c.  16,  A.D.  1267,  and  6  Edw.  I.  c.  1,  A.D.  1273 ;  and  see  the 
reading  of  Coke  on  these  statutes  in  2  Institutes. 

"  Until  the  recent  act  ofS  &  4  Will.  IV.,  already  referred  to.which,  "  at  one  blow, 
swept  sway  sixty-two  real  action!  with  barbarous  names ; "  Mayne  on  Damages,  2. 
The  Real  Property  Commissioner,  in  their  report  which  led  to  the  passage  of  this 
statute,  referring  to  the  evils  attendant  upon  the  existence  of  n-al  actions  at  the 
present  day,  said :  "  They  have  generally  originated  in  schemes  of  unprincipled 
prai'titioners  of  the  law  to  defraud  persons  in  a  low  condition  of  life  of  their  sub- 
stance, under  pretence  of  recovering  for  tLem  large  estates,  to  which  they  had 
no  color  of  title.  In  many  instances  ruin  has  been  the  consequence  to  the  de- 
mandants ;  and,  in  all,  much  vexation  and  expense  have  been  occasioned  to  the 
tenants,  who,  however  groundless  the  claim  may  be,  by  a  strange  caprice  of  the 
U«,  are  not  allowed  any  portion  of  ibe  costs  which  they  have  incurred  in  defeat- 
ing it,  when  brought  forward  in  this  peculiarly  harassing  rorm." 

'  Filzh.  Nat.  Brev.  135,  H.  ■  Viner,  Abr.  Warr.  Ch.  M. 

*  See  offra,  Ch.  IX.  on  the  Measure  of  Damages. 
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In  the  reign  of  Henr;  the  Sixth,  we  find  a  case  in  which  a  warranty 
contained  in  a  lease  for  years  was  allowed  to  be  used  as  a  covenant.^ 
And  in  a  remarkable  case  in  the  time  of  James  the  First,  when  the 
modern  system  of  law  was  fully  getting  into  use,  we  find  a  war- 
ranty contained  in  a  conveyance  of  a  freehold,  allowed  to  be  used  as 
a  covenant,  when  the  adverse  claim  was  under  a  term  for  years.' 

Such  is  an  outline  of  the  law  of  warranty  before  it  was  super- 
seded by  the  covenants  for  title.  When,  exactly,  and  how  these 
covenants  first  crept  into  use,  cannot  now  be  precisely  determined. 
But  it  may  not  be  impossible  to  at  least  conjecture  their  origin. 
So  long  as  livery  of  seisin  was  necessary  to  tlie  validity  of  the 
transfer  of  land,  so  loDg  did  warranty,  which  was  essentially  a 
covenant  real,  accompany  the  deed  of  feoffment.  A  personal  cove- 
nant would  have  been  an  inappropriate  element  of  such  a  form  of 
conveyance.  But  the  passage  of  the  statute  of  Uses,  towards  the 
latter  part  of  the  reign  of  Henry  the  Eighth,  introduced  the  con- 
veyances familiar  at  the  present  day,  which,  taking  their  effect 

'  Year  Book  32  Hen.  VI.  32,  A.D.  1517,  cited  in  Brooke,  COTenant,  pi.  38; 
"  If  a  man  le&gc  for  years  with  warraiitj',  and  the  leasee  il  ousted  bjr  tide,  action 
ofcovenaiU  lies  against  the  lessor,  and  against  his  heir  also  if  the  anceitor  had 
bound  the  heir  to  warranty." 

'  Fincooibe  v.  Rudge,  A.D.  1609 ;  Hobart,  3 ;  Noy,  ISl ;  Yelverton,  139,  af- 
firmed in  Exchequer  Chtunber,  1  Rolle.  '2b.  The  defendant  bad  granted  a  freehold 
with  warranty,  having  previouBly  demised  the  premises  for  a  tennof  years.  The 
lessee  entered  upon  the  grantees,  who  brought  an  action  of  covenant  ou  Ihe  war- 
ranty, and  demanded  damages  from  the  warrantor,  who  pleaded  a  teairajttia 
ehartas  brought  against  him  by  them,  which  was  still  nndetenniDed.  On  demur- 
rer to  thii  plea,  the  question  arose  whether  upon  tbe  clause  of  warranty  annexed 
to  a  freehold,  an  action  of  covenant  would  lie,  which  was  decided  affimiatively, 
because,  although  the  warranty  was  annexed  to  the  freehold,  yet  tbe  breach  was 
not  of  a  freehold,  but  of  a  chattel  (viz.,  the  lease  for  years,  which  bad  been  the 
first  estate  created),  for  which  there  could  be  neitlier  a  voucher,  rebutter,  nor 
Karraniia  chirtts.  See  this  case  more  particularly  noticed,  infra,  Cb.  VIII.  This 
case  must  not  be  understood,  aa  some  have  thought,  as  deciding  that  the  remedy 
on  a  warranty  was  optionally  covenant,  but  decided  that  when  warranty  failed  as 
a  covenant  real,  the  courts  would  mould  it  into  a  covenant  personal.  In  other 
cates,  if  used  at  all,  the  use  was  the  ancient  one.  Id  Booth  on  Real  Actions, 
242,  of  whii'h  the  first  edition  was  published  in  1701,  be  says:  "This  action, 
(warranlia  charlte.)  is  brought  rarely,  though  sometimes  at  tbis  day  it  ntay  be, 
for  I  remember  one  about  twenty  or  twenty-two  years  ago  before  tbe  justices  at 
Chester.  I  conceive  it  was  about  15  or  16  Car.  U.  Another  there  is,  the  hut 
session  at  Chester  Assizes,  April  10,  Will.  III." 
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under  that  statute,  passed  the  freehold  without  livery  of  seiaiu,  and 
in  a  deed  of  bargaiu  and  sale  or  lease  and  release,  a  warranty,  ia 
its  proper  sense,  would  have  been  just  as  inappropriate  as  would 
have  been  a  personal  covenant  in  a  deed  of  feoffment ;  while  the 
latter  was  eminently  fitting.  And  hence  it  may  be  that  we  find,  all 
through  the  reports  of  the  time  of  Elizabeth,  cases  in  which  some 
of  the  covenants  for  title  —  generally,  a  covenant  for  seisin  or  of 
good  right  to  convey  —  are  used  in  conveyances  taking  effect  by 
virtue  of  the  statute  of  Uses.  They  are,  however,  generally 
couched  in  the  briefest  terms,  and  unaccompanied  by  other  cove- 
nants. And  by  common  consent  it  is  considered  that  it  was  not 
until  the  Ume  of  the  restoration  of  Charles  the  Second  that  the 
modern  covenants  for  title  were,  in  their  present  form,  introduced 
into  general  practice,  "  being  advised,"  we  are  told,  by  "  the  father 
of  modern  conveyancing,"^  Sir  Orlando  Bridgman,  "during  the 
time  of  his  practice,  when  the  unhappy  circumstances  in  which  the 
kingdom  stood  afforded  no  other  means  of  safety  to  persons  of  his 
loyalty  and  constancy  than  a  stiict  retirement  from  public  affairs."  ' 
These  covenants  were  five  in  number,  —  first,  that  the  grantor 
was  seised  of  the  estate  which  he  purported  to  convey,  called  the . 
covenant  for  seisin ;  second,  that  be  had  a  good  right  to  convey 
it;  third,  that  the  grantor  should  quietly  possess  and  enjoy  the 
premises  without  interruption,  called  the  covenant  for  quiet  enjoy- . 
ment ;  fourth,  that  such  should  be  the  case  free  and  clear  from  all 
incumbrances,  called  the  covenant  against  incumbrances ;  and  fifth, 
that  such  other  assurances  should  be  thereafter  executed  as  might 
be  necessary  to  perfect  or  confirm  the  title,  called  the  covenant 
for  further  assurance.     There  is  no  evidence  that  the  covenant  in 

'  Frefkce  to  Bridgman'B  PrecedenU  ofCouvejancing. 

*  See  an  intereiting  article  hy  Mr.  Joshua  Williams,  "  On  the  origin  of  the 
present  mode  of  family  settlements  of  landed  property,"  in  1  Juridical  Societj 
Papen,  53,  where  ho  eaye  that  it  was  Bridgman  irbo  also  introduced  the  prac- 
^ce  of  limitations  to  trustees  to  preserve  contingent  remainders,  which  was  done 
to  provide  against  forfeitures  in  the  time  of  Cromwell,  and  to  guard  agunst  the 
effect  of  the  decisions,  in  the  previous  century,  of  Chudleigb's  case  and  Atcfaer'a 
oie,  1  Coke,  66  b,  120.  It  is  rather  singular  that  Lord  Campbell  says  nothing 
of  Bndgman''s  labors  in  this  field  ;  we  hear  only  that  he  was  eminent  as  a  com- 
mon-law judge,  ibough  narrow-minded,  and  that,  according  to  the  judgment 
of  some  of  his  cotemporaries,  be  made  a  bad  Chancellor ;  3  Campbell's  Uvea 
of  the  Chancellort,  S34.  See,  however,  the  pre&ce  to  Bridgman's  Judgments, 
and  Foss's  Judges  of  England,  123,  &c. 
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such  general  use  in  tbiB  country,  called  "  the  covenant  of  warranty," 
ever  had  a  place  in  English  conveyancing.^ 

If  the  form  in  which  these  covenants  for  title  was  originally  ex- 
pressed was  short  and  simple,  they  soon  lost  this  virtue ;  and, 
as  remuneration  to  the  draftsman  came  to  depend  upon  the  length 
of  the  instrument,  these  afforded  ample  scope  for  redundancy  of 
words ;  and  for  nearly  two  hundred  years  "  the  luxuriant  growth 
to  which  their  verbiage  had  attained  " '  was  the  subject  of  great 
and  just  complaint.  An  attempt  was  made  by  statute,  early  in  the 
present  reign,  to  give  to  short  forms  all  the  effect  of  the  covenants 
as  usually  expressed  at  length,"  but  practically  the  act  has  remained 
a  dead  letter.  But  witliin  the  last  ten  years,  reform  has  reached  the 
covenants  for  title,  and  in  the  most  modern  conveyances  and  books 
of  precedents,  they  are  expressed  with  reasonable  brevity.* 

The  principal  emigration  to  the  American  colonies  took  place  dar- 
ing the  latter  lialf  of  the  seventeenth  century,and  the  settlers  brought 
from  their  mother  country  so  much  of  its  laws  and  the  mode  of 
their  administration  as  was  deemed  suitable  to  their  new  home. 
The  more  careful  the  study,  not  only  of  the  early  colonial  convey- 
ances, the  opinions  of  counsel,  their  commonplace  books,  &c.,  but 
also,  and  especially,  of  the  colonial  legislation,  the  more  satisfac- 
,  tory  is  the  proof  that  those  of  the  settlers  who  were  lawyers,  added 
to  great  knowledge  of  their  profession  a  comprehensive  view  of 
jurisprudence  as  a  science.  The  skill  with  wliich  so  much  of  the 
common  law  —  the  growth  of  centuries  —  as  was  adapted  to  new 
institutions  was  retained  or  modified,  was  not  more  remarkable  than 
some  of  the  improvements  of  that  law  introduced  by  legislation, 
which  was,  as  to  some  of  these,  a  century  and  a  half  in  advance 
of  the  motlier  country.  Unfortunately,  history  has  left  little 
record  of  the  early  colonial  lawyers,  but  the  work  they  did  tells  its 
own  story. 

Even  if,  at  this  time,  warranty  had  not  been  superseded  in 
England,  its  application  would  have  been  found  impossible  in  a 
country  in  which  primogeniture  was  not  a  part  of  the  law  of 
descent.    For  warranty  descended  only  upon  tlie  heir  at  common 

'  See  infra.  Ch.  VIII. 

'  Willisma  on  Real  Property  C9th  ed.),  p.  427. 

*  8  ft  0  Vk-t.  c.  119,  one  of  the  atatutea  known  u  "  Lord  Brougham's  acts." 

•  See  infra,  Ch.  II. 
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law,  —  it  operated  aa  a  rebutter  on  him  alone,  —  it  bound  him  alone 
to  render  other  lands  of  equal  value.  In  those  parts  of  England 
where  the  peculiar  tenures  of  gavelkind  and  borough-En  glish  pre- 
vailed, the  hardship  was  extreme.  The  heir  at  common  law  was 
still  vouched  to  warranty,  though  the  inheritance  was,  in  the  one 
case,  divided  among  his  brothers,  and,  in  the  other,  enjoyed  exclu- 
aively  by  the  youngest  of  them.^ 

In  the  earliest  conveyances  which  remain  of  record  in  our 
colonial  times  are  to  be  fonud  some  or  all  of  the  covenants  for  title, 
more  or  leas  simply  or  elaborately  set  forth,  together  with,  in 
general,  a  clause  of  warranty,  literally  translated,  sometimes  with 
and  Bometimes  without  the  addition  of  words  of  covenant,  from 
the  warranty  in  use  during  feudal  tenure.  In  tliia  form,  it  has 
been  preserved  to  the  present  day,  and  although  there  may  be  no 
distinct  connecting  link  between  the  warranty  of  feudal  times  and 
the  American  covenant  of  warranty,  it  is  impossible  to  deny  that, 
in  many  of  the  United  States,  the  latter  has  at  times  been  clad 
with  the  mantle  of  the  former,  and  considered  to  possess  a  certain 
potency  altogether  denied  to  the  other  covenants  for  title. 

A  few  scattered  notes  by  reporters  and  an  occasional  chapter  in 
a  text-book,  form  the  sum  of  what,  apart  from  decisions,  has  been 
given  to  the  profession  upon  the  law  of  covenants  for  title,  and  the 
subject  has  never  hitherto  received  a  connected  and  separate  ex- 
amination. In  England,  this  is  of  less  consequence,  not  only 
because,  as  will  be  hereafter  seen,  it  has  less  practical  importance 
than  here,^  but  because  the  number  of  its  courts  of  concurrent 
jurisdiction  is  very  small  and  the  decisions  extend  throughout  the 
breadth  of  the  country,  while  upon  this  side  of  the  Atlantic,  where 
each  State  is,  as  to  its  courts,  independent  of  the  other,  and,  save 
in  a  certain  class  of  cases,  independent  of  any  federal  court  of  last 
resort,  the  difficulty  of  harmonious  decision  as  to  subjects  not  purely 
local,  ifl,  of  course,  enormously  increased.  Hence  it  is  not  strange 
that  it  should  have  been  said  more  than  once  from  the  bench,  that 
although  covenants  for  title  are  found,  in  some  shape  or  form,  in 
almost  every  couveyance  of  real  property  in  the  United  States,  and 
are  practically  enforced  every  day,  yet  that  their  effect,  and  the 

'  Brooke's  Abr.  tit.  GarrantieB,  pi.  11;   Auize,  pi.  23;   LiU.  g  735,  736; 
Robinson  on  Gavelkind,  137. 
*  See  infra,  p.  22. 
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rules  which  govero  them,  were  and  are  less  reduced  to  order,  and 
less  understood  as  a  system,  than  almost  anj  other  similar  branch 
of  learning.  Yet  it  will  be  found  that  far  less  practical  contra- 
diction exists  tlian  might  have  been  supposed.  The  cases  admit  of 
distinct,  and  in  general,  harmonious  classification,  and  it  is  hoped 
that  this  attempt  at  their  arrangement  will  show  that,  although 
lines  of  difference  will  occasionally  be  found  somewhat  strongly 
marked,  yet  that  the  law  is  not  less  satisfactory  in  this  branch  ■ 
than  in  many  others  of  equal  importance.' 

'  These  remarks  h&ve  been  fully  verified  since  the  fint  edition  of  thU  treftUie 

fru  published. 
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CHAPTER  n. 


'  THE    "  USUAL  C0VXN4NT8,"    AND  WHAT    COVENANTS   THE  FUBCHASER 
HAB  A  SIGHT  TO  EXPECT. 

Ant  one  who  considers  attentively  the  law  of  covenants  for 
title  mast  be  struck  with  the  disparity  in  number  between  the 
English  and  the  American  cases  on  the  subject,  —  the  latter  being 
80  much  more,numerou8  than  the  former.  The  reason  is  obvious. 
When  warranty  was  first  introduced  in  England,  and  for  centuries 
after,  such  a  thing  as  an  examination  of  the  title,  in  tlie  present 
meaning  of  the  term,  was  unknown,  and  the  vassal  relied  chiefly 
on  the  warranty  of  his  lord  for  his  protection.  Hence  the  Year 
Books  and  the  early  treatises  swarm  with  the  law  of  warranty ; 
and  when  the  illegitimate  doctrine  (for  so  it  may  fairly  be  termed) 
of  collateral  warranty  was  introduced,  the  cases  increased  in 
number  and  intricacy.^  But  towards  the  close  of  the  seven- 
teentli  century,  with  the  comparative  cessation  of  civil  warfare 
and  the  steady  improvement  and  increase  in  value  of  real  estate, 
the  law  of  vendor  and  purchaser  began  to  assume  that  form 
which  it  has  since  substantially  preserved.  And  as  land  became 
more  the  subject,  of  transfer,  its  muniments  of  title  were  more 
readily  yielded  to  the  examination  of  the  purchaser,  and  tlio  latter 
came  to  depend  rather  upon  that  examination  of  the  title  than 
upon  the  covenants  which  were  to  assure  it.  This,  of  course,  les- 
sened their  practical  use  for  the  purpose  for  which  the  old  war- 
ranty was  at  first  intended  and  employed,  viz.,  as  a  means  of 
redress  against  loss  of  the  land ;  and  as  for  its  later  use,  the  cove- 
nants for  title  were  never  snffered  in  England,  as  has  been  to 
some  extent  the  case  in  America,  to  be  applied  to  the  purposes  for 
which  collateral  warranty  was  used.  Hence  the  more  careful  the 
examination  of  the  title,  the  less  the  use  of  the  covenants,  until, 
as  was  said  by  an  eminent  writer,  "  Purchasers,  in  general,  attach 

'  See  nipra,  p.  6  ef  »tq. 
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more  value  to  coTenantfl  for  title  than  they  desarre ;  " '  and  hence, 
of  course,  the  small  number  of  cases  to  be  found  in  the  Engliah 
reporta.* 

On  this  side  of  the  Atlantic  it  is  different.  Apart  from  the  obvi- 
ous reasons  springing  from  the  settlement  of  a  new  country,  the 
Englisli  system  of  conveyancing,  in  its  present  advanced  state,  is 
by  no  means  generally  adopted  ;'  lands  are  sold  more  frequently, 
and  with  less  examination  of  the  title  ;  *  and  sometimes,  as  when  ■ 
for  example  taken  in  payment  of  a  debt,  with  no  examination  at 
all ;  and  then,  too,  an  effect  has  here  been,  to  some  extent,  given 
to  the  covenants,  or  some  of  them,  in  their  operation  by  way  of 
estoppel,  which  is  altogether  denied  to  them  in  England.^  From  all 
these  causes,  the  American  reports  are  proportionally  as  full  of 

'  9  Preiton  on  Abstracts  of  Title,  67.  "  Coniidering  the  property  of  putiet, 
the  chance  of  eventual  insolveQcj,  &c.,  coveaanU  nrely  produce  the  benefit 
which  ia  expected  from  them,"  and  he  adds :  "  And  when  lh«  property  ii  sub- 
divided by  Balea,  it  leems  to  follow  from  a  maxim  of  law,  that  the  purchaBen  lose 
tbe  benefit  of  the  former  covenants,  on  the  ground  that  the  remedy  («nnot  be 
apportioned;  or,  in  more  correct  terine,  the  covenantor  cannot  be  subjected  to 
■everal  actions."  But  as  U)  this,  the  law  is  now  diSWrentlj  considered;  see 
infra,  Ch.  X. 

'  At  an  illustration  of  this,  it  is  seldom,  on  either  eide  of  the  Atlantic,  that  « 
tenant,  in'thc  case  of  what  are  called  "  common  leases"  (i.e.  where  the  term  ia 
not  a  long  one),  examines  his  landlord's  title;  and  for  many  years  post,  and 
at  this  day,  of  the  small  number  of  eases  on  covenants  for  title  to  be  found  b  the 
English  reports,  by  far  the  greater  nuitiber — indeed  nearly  all  —  are  cases  on 
covenants  contained  in  leases. 

*  Thus,  even  in  large  cities,  where  property  is  more  valuable  and  the  ex- 
amination of  titles  a  matter  of  courae,  it  is  rare  to  find  in  an  abstract  of  title, 
those  accompanying  affidavits  to  substantiate  ordinary  rentals  of  pedigree,  &e., 
whieh  in  England  are  almost  universal ;  see  Moore  on  Abstracts  of  Title,  105,  n. ; 
2  Preston  on  Abstracts,  455 ;  3  id.  279 ;  Dart  on  Vendors,  321.  Thus  Sugden 
■ays,  speaking  as  a  matter  of  course,  "  So,  certificates  of  marriages,  births  and 
baptisms  should  be  required  to  verify  a  pedigree,  and  certificates  of  burial  to 
prove  the  death  of  parties,  and  the  last  receipt  or  other  sufficient  evidence  of 
the  payment  of  an  annuity  or  jointure  which  has  recently  ceased  by  the  death 
of  the  party  entitled ; "  Sugden  on  Vendors  (IStb  ed.),  311. 

*  Even  in  1809,  when  New  York  had  been  settled  far  a  century  and  a  half, 
Spencer,  J.,  said  in  Pitcher  c.  Livingston,  tupra  :  "  From  my  observation  and 
knowledge  of  the  sale  of  lands,  I  think  the  defect  of  title  is  a  mntter  generally, 
and  almost  universally,  in  the  knowledge  of  the  vendor.  It  is  a  rare  case  for  a 
purchaser  to  investigate  the  seller's  title,  and,  in  most  coses,  it  is  impossible." 
This,  though,  was  said  in  a  dissenting  opinion, 

*  See  infra.  Ch.  XI. 


by  Google 


THE   PURCHASEB  HAS  A   BIGHT  TO   EXPECT.  28 

cases  upon  the  subject  of  covenanta  for  title  as  the  Year  Books 
were  with  cases  upon  the  subject  of  warranty. 

But  eveu  in  England,  however  rigid  the  examination  of  the  title, 
and  however  willing  courts  might  be  to  carry  out  the  doctrine 
which,  before  the  consummation  of  the  contract  bj  execution  of 
the  deed,  protects  the  purchaser's  right  to  a  title  clear  of  defects 
and  incumbrances,  yet,  while  so  doing,  they  also  continued  to  rec- 
ognize and  enforce  his  right  to  covenanta  for  the  title.^  As  to 
this,  therefore,  —  the  general  and  abstract  right  of  the  purchaser 
to  receive  covenants  for  title^  from  his  vendor,  —  there  is  no  dif- 
ference in  tlie  law  of  the  two  countries. 

It  is  proposed,  then,  to  consider,  first,  what  are  the  usual  cove- 
nants on  both  sides  of  the  Atlantic,  and,  secondly,  the  extent  of 
those  covenants  relatively  to  the  different  classes  of  vendors. 

And,  first,  what  are  "  the  usual  covenants." 

The  very  use  of  the  word  "  usual"  excludes,  of  course,  that 
which  is  universal,  and  it  is  only  possible,  therefore,  to  give  a 
general  idea  of  what  is  customary  as  to  this. 

In  England  the  modes  of  assurance  in  which  covenants  for  title 
are  contained,  are  for  the  most  part  — 

1.  Sales,  in  the  popular  tense,  Mot  is,  sales  of  an  estate  in  fee- 
ample. 

2.  Mortgages. 

■  -  If,"  Bsid  Lord  EldoD  b  Church  n.  Brown,  15  Tes.  263,  "  a.  man  cov- 
euBnts  to  sell  a  fee-simple  estate,  free  from  all  incumbranciia,  and  says  no  more, 
it  ia  clear  that  covenant  carries  in  gremio,  and  in  the  bosom  of  it,  the  right  to 
proper  CO venanta.  Whyp  Because  that  sort  of  engagement  has  in  all  times 
been  carrFed  into  execution  in  &  form  and  mode  whieh  alter  most  materially,  sub- 
■tantially,  and  importantly,  the  effect  of  the  mere  conreyance,"  DavidBon 
obaerres,  "Although  it  seems  to  have  been  formerly  held  that  the  right  Xo 
covenants  for  title  was  not  implied  by  the  mere  agreement  to  sell,  yet  the  contrary 
i»  DOW  established  by  the  practice  of  conveyancers  and  the  authority  of  the 
courts;"  1  Davidson's  Conveyancing  (3d  ed.),  113, 

'  "The  covenanta  for  title,"  says  Mr.  Dart,  "  are  that  part  of  the  draft  upon 
which  disputes  and  questions  of  difficulty  most  frequently  arise;  tfaey  are  of 
considerable,  although,  perhaps,  to  a  purchaser,  of  rather  over-estimated  impor- 
tance; to  the  solicitor,  they  are  important,  inasmuch  as  he  will  be  responsible  to 
hii  client  for  permitting  him  unknowingly  to  enter  into  improper  covenants,  or 
for  not  securing  to  him  those  to  which  he  is  entitled  from  the  other  party ; " 
Dart  OD  Vendors,  498,  i^iting  Slannard  r.  Ullithome,  10  Bingham,  491,  in  which 
case  tbe  attorney  was  held  liable,  although  the  vendor  was,  at  the  time,  aware  of 
the  fact  in  respect  of  which  ifae  liability  on  tbe  covenant  was  incurred. 
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3.  Aasiffrimenta  or  tra^fert  of  leatehold  tntereata. 

4.  Common  leaaea. 

And  the  coTenants  are  different  in  each  of  these  claaeeB. 

1.  Ai  to  tales  of  an  estate  in  fee^mple.- — To  a  layman,  it 
would  seem  Qlaiu  that  if  one  were  to  undertake  to  coovey  aa 
estate  in  ree;8imple  which  he  professed  to  hold  in  his  ovn  right 
and  not  tiduciarUy,  he  must  himself  be  seised  of  such  an  estate ; 
and  jet,  until  recently,  it  was  a  common  practice  of  conveyancing 
ia  England,  for  the  purpose  of  saving  the  expense,  upon  a  resale, 
of  levying  a  fine  whereby  to  bar  the  dower  of  the  wife,  to  cause 
property,  upon  its  purchase,  to  be  conveyed  to  such  uses  as  the 
purchaser  should  appoint,  and  in  default  of  appointment,  to  the 
use  of  the  purchaser  and  his  heirs.^  And  it  has  been,  perhaps, 
owing  to  this  custom  that  the  covenant  for  seisin  has  been,  for 
more  than  half  a  century,  generally  omitted  in  England,  and  in  its 
place  substituted  the  covenant  for  good  right  to  convey.  And 
although  by  a  recent  act  of  Parliamont,'  the  estate  of  the  wife  is 
now  passed,  as  with  us,  by  a  simple  separate  acknowledgment,  yet 
it  seems  to  be  customary,  iu  the  most  modern  conveyancing,  to 
omit  the  covenant  for  seisin.^ 

■  It  was  once  held  by  Cbief  Justice  E^re,  in  Goodill  c.  Brigh&m,  1  Bos.  &  Pull. 
192,  thai  a  power  was  iDCongistent  with  t,a  eatate  in  fee-simple,  the  latter  being  of 
80  high  a  nature  u  to  merge  and  render  void  any  power  which  might  ba  intended 
to  accompany  it;  and  this  waa  adopted  by  Sir  William  Grant,  wlien  Master  of 
the  BoIIb,  in  the  case  of  Maundrell  v.  Maundrell.  But  on  the  argument  of  that 
case  before  Lord  Eldon  (10  YeBoy,  264),  ha  said  that  the  case  of  Goo<lill  o- 
Brigham  waa  not  the  law ;  that  it  had  always  Burprieed  him,  and  was  Lvntrary  to 
the  experience  of  practical  conveyancers,  who  were  in  the  constant  habit  of  so 
limiting  estates  on  their  transfer  to  a  purchaser,  for  the  purpose  of  barring  the 
dower  of  the  wife  of  the  purchaser  when  he  in  turn  should  wish  to  dispose  of  it 
without  the  troublesome  and  expensive  process  of  levying  a  fine ;  and  the  law  . 
has  been  so  recognized  in  a  number  of  later  decisions. 

•  8&4WiU.  IV.  c.  7*. 

'  When  used,  however,  the  covenant  for  seisin  is  said  to  be  thus  expressed: 
"  And  ^e  sud  (grantor)  doth  hereby  for  himself  his  heirs  executors  and 
administrators  covenant  with  the  said  (grantee)  and  his  heirs  and  assigns  that 
he  the  said  (grantor)  is  now  seised  to  him  and  his  heirs  of  a  good  sure  sole 
lawful  absolute  and  indefeasible  estate  of  inherilunce  in  fee-simple  of  and  in  the 
said  mesHuage  &c.  hereby  released  or  otherwise  assured  or  intended  so  to  be 
and  every  part  and  parcel  of  the  same  with  the  appurtenances  without  any  con- 
dition trust  power  of  revocation  or  of  limitation  to  use  or  uses  or  any  other 
power  restraint  cause  matter  or  thing  whatsoever  to  alter  change  charge 
defeat  revoke  make  void  abridge   lessen  incnmber  or  determine  the  same 
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The  usual  covenaats  then,  in  the  case  of  a  sale,  are  those  of  good 
tight  to  convey,  for  quiet  enjoyment,  against  inciimbrancea,'  and 
for  further  osBuraiice ;  and  they  are  generally  expressed  as  follows : ' 

And  the  eaii  (vendor)  doth  hereby  for  himself  hU  heira  executors  and 
administrators  covenant  with  the  said  (purchaser)  his  heirs  and  aaaigns 
that  [notwithstanding  any  thing  by  him  the  said  (vendor)  or  any  of  his 
ancestors  or  testators  done  omitted  or  knowingly  suffered']  he  the 
said  (vendor)  now  hath  power  to  grant  all  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  to  the  uses  hereinbefore  declared  And  that 
the  said  premises  shall  at  all  times  remam  and  be  to  the  use  of  the  said 
(purchaser)  his  heirs  and  assigns  and  be  quietly  entered  into  and  upon 
and  held  and  enjoyed  and  the  rents  and  profits  thereof  received  by  the 
said  (parchaser)  bis  heirs  and  assigns  accordingly  without  any  interrup- 
tion or  disturbance  by  him  the  sfud  (vendor)  or  any  person  or  persons 
whomsoever  [claiming  through  or  in  trust  for  him  (or  any  of  his  ances- 
tors or  testators)*]  And  that  free  and  discharged  from  or  otherwise  by 
bim  the  said  (vendor)  liid  heirs  executors  or  administrators  sufficiently 
indemnified  against  all  estates  incumbrancee  claims  and  demands  [created 
occasioned  or  made  by  him  the  said  (vendor)  or  any  of  his  ancestors  or 
testaiors  or  any  person  claiming  through  or  in  trust  for  bim  them  or  any 
of  them]  And  further  that  he  the  said  (vendor)  and  any  persons  hav- 
ing or  claiming  any  estate  right  btle  or  interest  in  or  to  the  said  premises 
or  any  of,  them  through  or  in  trust  for  him  or  any  of  his  ancestors  or  tes- 
tators will  at  all  times  at  tbe  cost  of  the  said  (purchaser)  his  heirs  or 
assigns  execute  and  do  every  such  assurance  and  thing  for  tbe  further  or 
more  petfectly  assuring  all  or  any  of  the  said  premises  to  the  use  of  the 
said  (purchaser)  his  heirs  and  assigns  as  by  the  said  (purchaser)  his  heirs 
or  assigns  shall  be  reasonably  required.' 

ealate  or  any  part  or  parcel  thereof; "  Piatt  on  Covenants,  306.  This  forni  is 
■omewbat  long,  hat  so  are  all  those  given  by  Piatt.  Id  the  more  modern  hooks, 
tbere  is  no  form  of  this  covenant  given. 

'  Id  American  conveyancing,  the  covenant  agaimt  incumbrances  usually  pre- 
cede* that  for  quiet  enjoyment. 

'  It  is  scarcely  necessary  to  observe  that  in  all  well-ordBred  conveyancing  the 
coTenanta  for  titla  are  almost  universally  inserted  at  the  end  of  the  deed,  immedi- 
ately before  the  attestation  clause. 

'  Tbe  words  within  brackets  [  ]  in  the  preceding  and  succeeding  forms  are 
iboM  limiting  the  covenants  to  tbe  acts  of  the  vendor,  &c.,  a  subject  which  will 
be  presently  considered. 

'  It  was  customary  until  quite  lately,  and  perhaps  is  still  so,  to  add  here  the 
words,  "  or  by  or  with  his  or  ibeir  acts  meana  consent  default  privity  or 
procorement."     For  the  constniction  given  to  these  words  see  injra,  Ch.  YI. 

*  This  and  most  of  the  English  forms  here  given  are  taken  from  "  Davidson's 
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2.  In  cases  of  mortgages,  it  is  said  to  be  usual  in  England  to 
insert  the  covenants  for  title  used  in  cases  of  sales,  except,  liow- 
eTer,  aB  vill  l)e  faereafl«r  seen,'  that  tlie  coveiiaiits  are  not  re- 
stricted to  tlie  acts  of  the  mortgagor,  but  are  against  the  acts  of 
all  claiming  by  title. 

3.  In  the  assignment  or  transfer  of  a  leasehold  interest,  the 
usual  covenants  are,  tliat  the  lease  is  a  valid  and  subsisting  one, 
that  its  covenants  have  been  hitherto  performed  bj  the  assignor 
(thongh  this  is  not  strictly  a  covenant  for  title),  and  for  quiet 
enjoyment,  and  they  are  generally  thus  expressed :  — 

Pl-«cedentB  ind  Forma  ofConTeyBnciDg"  (3d  ed.  1860),  whbh  is  an  approved 
modern  standard  work.  Reference  may  also  be  had  to  Jarman^s  Conveyancing 
by  Swett ;  2  Hughes'a  Practiue  of  Sales  of  Bed  Property,  9,  Appendix ;  Houb- 
man's  Handbook  of  Precedents  in  Conveyancing  (London,  1861);  Clayton^s 
Elements  of  Convey  an  I'ing  (London,  1855)  \  and  Uie  forma  in  the  atatiite  of  8  & 
9  Vict.  c.  119,  whiih  were  intended  to  be  supplied  by  the  short  forma  given  in 
the  opposiiB  column.  In  the  last  named  work,  the  following  very  concise  fonn  of 
all  the  covenants  is  given :  "  And  the  said  (grantor)  for  himself  and  hie  hein 
but  for  and  againet  the  acta  and  defaults  only  of  himaelf  and  his  ancestors  and 
all  persons  clainiitig  or  to  claim  through  under  or  in  trust  for  hitn  ihem  or  any  of 
thtita  covenants  with  the  said  (purcliaser)  his  heirs  and  assigni  that  he  the  aaid 
(grantor)  hath  power  hereby  to  convey  the  said  purchaaed  premises  in  manner 
aforesaid  free  from  incumbrances  and  that  tbe  said  premises  sliall  henircfonb  be 
held  and  enjoyed  aL'cordingly  and  shall  at  any  lime  or  times  at  the  cosis  of  the 
person  or  persons  requiring  the  same  be  further  and  more  elTeL'tuHlly  or  eatisfao 
torily  assund  lo  the  use  of  tbe  said  (purchaser)  his  heirs  and  assigns  in  manner 
aforesaid  or  otherwise  as  he  or  they  shall  direct  by  such  acts  deeds  or  other  assur- 
ances as  he  or  they  shall  reasonably  require  and  tender  to  be  executed,'"  p.  206. 
As  a  contrast  to  thia  conuiaeness,  and  as  evidence  of  the  improvement  in 
(his  respect  in  English  conveyancing,  a  single  specimen  —  that  of  the  i-ovenant 
against  incumbrauccs  —  is  given  of  the  fonn  in  use  when  Platt^s  treatise 
was  publisiied,  in  1829:  "And  that  free  and  clear  and  freely  clearly  and 
absoVutely  acquitted  exonerated  released  and  dischargi-d  or  otherwise  by  him 
the  said  (vendor)  bis  heirs  executors  and  administrators  at  his  and  their  coats 
and  charges  in  all  things  well  and  sufficiently  protected  defended  saved  harm- 
less and  kept  indemiitBed  of  from  and  against  all  and  all  nianni;r  of  former  and 
other  gifia  grants  i'euffmenta  leases  mortgages  bargains  sales  jointures  dowerH 
right  and  title  of  dower  uses  trusts  wills  entails  annuities  legacies  rents  arrears 
of  rent  fines  issues  amerciaments  statutes  recognizances  judgments  execuliona 
extents  suits  decrees  debts  of  record  debts  to  Lfae  king's  majesty  or  any  of  his 
predecessors  sequestrations  estates  titles  troubles  liena  charges  and  incumbrance! 
whatsoever ; "  Flatt  on  Covenants,  330. 

In  conveyances,  as  in  drains  of  statutes,  there  should  be  no  punctuation,  "  for 
no  one  would  wish  tbe  title  to  bis  estates  to  depend  on  the  insertion  of  a  comma 
or  lemicolan  ;  "  Williama  on  Real  Property,  188. 
'  /n/ra,  p.  31. 
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"  Doth  bereby  coTenant  with  the  said  (purchaser)  bis  execators  admin- 
istrators and  assigns  that  [notwithstanding  any  thing  bj  him  the  aud 
(vendor)  done  omitted  or  knowingly  suffered]  the  hereinbefore  recited 
indenture  of  iease  of  the  day   of  is   now    a  valid 

and  Bubsiating  lease  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned  and  is  in  no  wise  void  or  voidable  And  thai  [notwith- 
■tanding  any  such  thing  as  aforesaid]  all  the  rents  covenants  and  con- 
ditions in  and  by  the  said  indenture  of  lease  reserved  and  contained  and 
on  the  part  of  the  lessee  bis  execotors  administrators  and  assigns  to  be 
paid  performed  and  observed  have  been  paid  performed  and  observed  up 
to  the  date  of  these  presents  And  that  [notwithstanding  any  such  thing 
aa  aforesaid]  he  the  said  (vendor)  now  bath  power  to  assign  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned  nnto  the  said 
(purchaser)  bis  executors  administrators  and  assigns  for  the  term  for 
which  the  same  are  hereinbefore  expressed  to  be  hereby  assigned.  And 
that  it  shall  be  lawful  for  the  said  (purchaser)  his  executors  administra- 
tors and  assigns  at  all  times  during  the  said  term  quietly  to  enter  into 
and  upon  and  bold  and  enjoy  the  siud  premises." ' 

4.  In  "common  leases"  as  they  are  called,  that  is, where  the 
term  is  a  short  one,  tlie  usual  covenaat,  and  the  only  one  generally 
employed,  is  that  for  quiet  enjoyment,  and  as  the  title  is,  in  general, 
not  examined  by  the  tenant,  the  covenant  is  not  limited  to  the  acts 
of  the  vendor.^ 

These,  then,  are  the  "  UBual  covenantB  for  title,"  and  the  forms 
in  use  at  the  present  day  in  England. 

As  to  those  upon  this  side  of  the  Atlantic,  of  course  the  local 
habit  and  usage  varies  not  only  more  or  less  widely  between  the 
different  Slates,  bat  sometimes  indeed  between  different  parts  of 
the  same  State  ;  but  it  may,  perhaps,  in  general  be  said  that  what 
are  here  often  called  "  full  covenants  "  are  the  covenants  for  seisin, 
for  right  to  convey,  against  incumbrances,  for  quiet  eiijoyment, 
sometimes  for  further  assurance,  and,  almost  always,  of  war- 
ranty,—  this  last  often  taking  the  place  of  the  covenant  for  quiet 

>  2  Davidson,  192. 

*  See  infra,  p.  32.  And  the  form  of  the  covenant  generally  is,  "  that  he  the 
■aid  (lessee)  paying  the  said  rent  hereby  reserved  shall  at  ill  times  quietly 
enjoy  "Ac. ;  bat  it  has  been  held  that  this  does  not  amount  to  a  condition  precedent, 
and  that  the  covenaotor  will  be  held  liable  on  thu  covenant,  even  although  the 
rent  should  be  in  arreor ;  Hayes  p.  Bickersuff,  3  Modem,  !ifi;  Dswson  p.  Dyer, 
5Bam.  &Adolph.  684;  BartleU  v.  Greenleaf,  11  Gray  (Mass.),  98. 
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eojoyment ; '  and  the  following  form  of  these  covenants  is  perhapa 
more  generally  used  than  most  others :  — 

"  Doth  hereby  covenant  for  himself  his  heirs  executors  and  administra- 
tors that  [ootwithBtandiog  any  act  matter  or  thing  by  him  done]  he  the 
said  (vendor)  is  now  lawfully  eeised  *  of  the  said  premiscB  And  hath  good 
right  to  convey  the  same  That  the  same  are  free  ftom  all  incumbrances 
[done  suffered  or  committed  by  him]  And  that  the  said  (purchaser)  his 
heirs  and  assigns  shall  and  may  at  all  times  hereafter  freely  peaceably  and 
quietly  enjoy  the  same  without  molestation  or  eviction  of  him  the  said  (ven- 
dor) or  any  person  or  persons  whomsoever  [lawfully  claiming  or  to  claim  the 
same  by  from  or  under  liim  them  or  any  of  them  *  ]  And  that  he  the  said 
(vendor)  shall  at  all  times  hereafter  at  the  request  and  expense  of  the  said 
(purchaser)  his  heirs  and  assigns  make  and  execute  such  other  assurances 
for  the  more  effectual  conveyance  of  the  said  premises  as  shall  be  by  him 
reasonably  required  And  that  he  the  said  (vendor)  and  his  heirs  all  and 
singular  the  messuages  and  tenements  &c.  hereby  granted  and  mentioned 
or  intended  so  to  be  nith  the^  appurtenaocea  unto  the  said  (purchaser)  his 
heirs  and  assigns  against  him  the  said  (vendor)  and  his  heiro  and  ag^nst 

*  There  are  man;  States  in  which  the  covenants  for  title,  or  some  of  tbem, 
are,  by  atalate,  implied  from  the  words  of  grant  of  the  conveyanf^e,  at  least  so 
as  to  assure  the  estate  to  the  purchaser  as  far  as  ^e  acts  of  the  vendor  are  con- 
cerned (as  to  which  see  Chapter  XII)  ;  and  where  such  is  the  cose,  the  covenant 
for  seisin,  being  usually  one  of  those  thus  implied,  is  often  entirely  omitted  in 
express  words,  and  the  only  covenant  expressed  is  that  of  warranty. 

■  Id  Hagler  v.  Simpson,  Buzby's  Law  R.  (N.  C.)  384,  the  grantor  cove- 
nanted that  be  was  ''  signed"  (in  mistake  for  "seised")  of  an  indefeasible  estate, 
which  the  court  held  to  be  fittal  to  the  grantee's  recovery  thereon,  as  it  had  no 
power  in  that  form  of  action  to  correct  the  mistake. 

'  The  covenant  for  quiet  enjoyment  as  generally  expressed  in  ground-rent 
deeds  in  Pennsylvania,  is,  ■'  that  the  said  (grantee)  his  hdrs  and  assigns  paying 
the  said  yearly  rent  and  taxes  or  extinguishing  the  sane  by  purchase  and  per- 
forming the  covenants  and  agreements  aforesaid  shall  and  may  at  all  times  hero- 
after  forever  freely  "  &c.  It  is  obvious,  however,  that  any  apt  words  showing 
the  intention  of  the  parties,  will  amount  to  such  a  covenant.  Thus  "to  hold 
free  and  clear  from  me  my  heirs  &c.  and  from  all  other  persons  whatsoevA-" 
(Midgett  p.  Brooks,  12  Iredell  (N.  C),  147)  ;  and  "  to  hold  and  enjoy  the  said 
premises  peaceably  and  quietly  for  the  said  term  "  (Levintaky  v.  Canning,  83 
California,  209),  were  respectfully  held  to  be  covenants  for  quiet  enjoyment.  So 
with  respect  to  the  covenant  for  further  assurance,  where  a  deed,  in  itself 
sufficient  as  a  present  conveyance,  contained  a  clause  in  the  habendum  that  the 
grantee  should  hold  the  premises  to  his  heirs  and  assigns  forever,  and  a  covenant 
to  make  a  good  and  sufficient  deed  with  a  warranty  of  title  when  required,  this 
was  held  in  Davis  v.  Tarwater,  15  Arkansas,  288,  to  he  a  present  conveyance  of 
1ii6  fee  nith  a  covenant  for  further  assurance,  and  not  a  mere  agreement  to 
convey. 
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an  and  every  other  person  or  persoos  lawtiilly  claiming  or  to  clum  the 
lame  or  anj  part  thereof  shall  and  will  hy  these  presents  warrant  aod 
forever  defend,"  ' 

Tliere  is  another  covenant  sometimes  employed,  particularly,  it 
would  seem,  in  tlie  New  England  States,  called  the  covenant  of 
DOD-cIaim,'  whose  form  is  generally  as  follows :  — 

**  So  that  neither  the  eaid  (vendor)  nor  his  heirs  nor  any  other  person  or 
persons  shall  or  will  at  any  time  hereafter  have  claim  chsllenge  or  demand 
uiy  estate  right  or  title  to  the  aioresaid  premises  or  to  any  part  or  parcel 
thereof  hut  of  and  from  all  such  claims  and  demands  aball  be  utterly 
debarred  and  forever  excluded  by  virtue  hereof." 

As  a  general  rule,  there  is  no  practical  diSerence  between  this 
covenant  and  the  covenant  of  warranty.^ 

These,  then,  are  the  "  usual  covenants "  in  use  on  both  sides 
of  the  Atlantic,  and  we  proceed  to  consider  the  extent  of  those 
covenants  relatively  to  the  different  classes  of  grantors. 

These  classes  are  three. 

I.  Those  who  convey  by  sale,  mortgage,  or  otherwise,  estates  of 
which  they  are  seised  in  their  own  right. 

II.  Fiduciary  grantors,  such  as  trustees,  executors  (whether 
conveying  in  exercise  of  a  power  or  under  authority  of  a  decree), 
mort^gees  with  power  of  sale,  assignees  of  bankrupts,  insolvents, 
and  the  like. 

'  The  following  form  of  the  covenants  for  tide  is,  by  a  late  text-writer  of 
iDthorltj,  Slid  to  be  in  common  use  in  New  England :  "  I  [A  B]  for  mjrself 
mj  heirs  executors  anil  adininiatrators  do  covensnC  with  [C  D]  fais  heirs  and 
suigns  that  I  am  lawfully  seised  in  fee-simple  of  the  aforegranted  premises 
thit  they  are  free  from  all  incumbrances  that  I  have  a  good  right  to  sell  and 
GonTey  ihe  same  to  the  said  [C  DJ  his  heirs  and  assigns  forever  as  aforesaid 
and  that  I  will  and  mj  heirs  executors  and  sdniinistrators  shall  warrant  and 
defend  the  same  to  the  said  [C  D]  bis  heirs  and  assigns  forever  against  the 
lawful  claims  and  Jemanda  of  all  persons;"  3  Washburn  on  Real  Property, 
*610,  n.  On  tbe  other  hand,  in  the  very  recent  case  in  RboiJe  Island  of  Greene 
V.  Oeighton,  7  Rhode  Island,  1,  the  covensnt  sued  on  —  that  against  ini^um- 
bcsDce  —  was  expressed  nearly  as  fully  as  in  the  older  English  form  given 
sipniip.  26,11. ;  and  the  deed  (made  in  1SA4)  was  said  to  contain  "  full  covenants 
of  warranty  according  to  the  form  ased  in  this  Stat«." 

*  This  coven&Qt  is  also  used  in  Pennsj'lvaniB  in  a  deed  of  extinguishment  of  a 
ground  rent. 

'  Tbe  exception  to  this  rule  is  noticed  in^ro,  Ch.  XL 
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in.  Ministerial  grantors,  auch  as  sherifl^,  marshals,  tax-col- 
lectors, (bo. 

I.  Those  who  convey  estates  of  which  the;  are  seised  in  their 
owu  right,  and  not  Muciarily. 

When  in  England  the  examination  of  the  title  hecame  a  matter 
of  course,  and  vendors  vho  brought  their  estates  into  the  market 
were  forced  to  comply  with  certain  rules  which  it  was  held  the  pur- 
chaser had  a  right  to  exact,  it  was  naturally  tlionght  unreasoiiahle 
that  he  should  receive  covenants  against  the  acts  of  all  persons, 
and  the  extent  of  the  covenants  which  a  purchaser  had  a  right  to 
expect,  soon  became  matter  of  regulation  ;  and  it  is  now  well  set- 
tled, both  in  point  of  authority  and  practice,  that  a  purchaser  has  no 
right  to  demand  from  his  vendor  covenants  of  greater  scope  than 
against  his  own  acts.  "  If  a  man  purchase  an  estate  of  inheri- 
tance," said  Lord  Eldon,'  "  and  afterwards  sell  it,  it  is  to  be  un- 
derstood prima  facie  tliat  he  sells  the  estate  as  he  receives  it,  and 
the  purchaser  takes  the  premises  granted  hy  liim,  with  covenants 
against  his  acts.  This  seems  at  first  to  involve  a  degree  of  injos- 
tice,  but  it  all  depends  on  the  fact  whether  the  vendor  be  really 
putting  the  purchaser  into  the  same  situation  in  which  he  stood 
himself.  If  he  has  bought  an  estate  in  fee,  and,  at  the  time  of 
the  resale,  has  but  an  estate  for  life,  it  must  have  been  reduced 
to  that  estate  by  his  own  act,  and  in  that  case  the  purchaser  will 
be  protected  by  the  vendor's  covenants  against  an  act  done  by 
himself.  But  if  the  defect  in  his  title  depend  upon  the  acts  of 
those  who  had  the  estate  before  him,  and  he  honestly  but  igno- 
rantly  proposed  to  another  person  to  stand  in  his  situation,  neither 
hardship  nor  injustice  can  ensue.  What  is  the  common  course  of 
business  in  such  case  ?  An  abstract  is  laid  before  the  purchaser's 
counsel,  and  though  to  a  certain  extent  he  relies  on  the  vendor's 
covenants,  still  his  chief  attention  is  directed  to  ascertaining 
what  is  the  estate,  and  how  far  it  is  supported  by  the  title.  The 
purchaser,  therefore,  not  being  misled  by  the  vendor,  makes  up 
his  mind  whether  he  shall  complete  his  bargain  or  not;  and,  if 
any  doubt  arise  on  the  title,  it  rests  with  the  vendor  to  determine 
whether  he  will  satisfy  these  doubts  by  covenants  more  or  less 
extensive.  Prima  facie,  therefore,  in  the  conveyance  of  an  estate 
of  inheritance,  we  are  led  to  expect  no  other   covenants  than 

'  Browning  o.  Wright,  2  Bos.  &  Full.  2S.  For  the  oooaectian  io  whiiji  tb»a 
remarkB  were  nutde,  aee  tn/ro,  Ch.  XII. 
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those  which  guard  against  the  acts  of  the  vendor  and  his  heirs."  ^ 
It  iiaturallj  follows  that  where  the  Tenders  are  tenants  in  com- 
mon, they  covenant  severally,  and  tlieir  covenants  are  restricted  to 
their  several  undivided  shareH,'  and  though  joint  tenants  some- 
times  covenant  jointly,  yet  this  is,  with  reason,  deemed  objec- 
tionable.^ Where  a  wife's  estate  is  sold  by  her  and  her  husband,  lie 
enters  into  the  same  covenants  as  would  be  required  from  her  if  sole.* 

'  See,  in  accordance  wilh  this  view.  Church  c.  Brown,  supra,  and  tiro  opin- 
ioDJi  in  2  Powell's  Conveyancing,  206-209.  So  it  was  said  in  the  very  n'cent  case 
ofThat-keray  p.  Wood,  fi  Beet  &  Smith  (Q.B.),  773:  "  The  operation  of  a  qual- 
ified covenant,  for  title  is  well  known,  and  has  been  eBtablished  by  a  series  of 
cisea,  and  I  do  not  feel  justified  in  departing  from  the  conBtrui'tlon  established  by 
those  decisions.  Upon  a  sale  of  real  property  it  ia  for  the  purchaser  to  determine 
wliat  the  title  of  the  vendor  is,  and  to  satisfy  himself  that  he  has  a  good  title.  The 
Tendor  then  makes  a  conveyance,  and  usually  covenants  that  he  has  done  no  act  to 
■Sector  derogate  from  his  title.  If  the  vendor  had  no  title  at  all  to  the  property 
conveyed,  thent  would  be  no  breach  of  aucb  a  covenant."  The  following  re- 
mark of  Mr,  Fearoe  occurs  in  bis  posthumous  works :  "  A  vendor  who  purL-hased 
die  estate  himself  should  covenant  only  against-hia  own  acta,  and  the  acts  of  all 
cUiming  under  him,  where  the  title  is  well  deduced,  and  the  identity  of  the  lands 
conveyed  to  him,  and  those  sold  by  him,  is  apparent;  hut  if  the  title  of  the 
vendor  is  questionable,  he  shoald  covenant  generally ;  and  if  the  Innds  conveyed, 
owing  to  any  alteration  in  ifaem  or  otherwise,  do  not  evidently  appear  by  the 
description  of  them  in  the  purchaser's  deed  of  conveyance  to  be  the  same  con- 
vey^ to  the  vendor,  ihe  vendor  should  further  covenant  that  they  are  part  of  the 
estate  conveyed  to  him  by  his  vendor,"  p.  110,  118. 

•  I  Davidson's  Conveyancing,  114.  So  in  Massachoaettg,  where  the  ven- 
dors, tenants  in  common,  were  "  to  give  a  good  and  euf&cient  warranty  deed, 
(beyraaduand  tendered,"  said  the  court,  "  adeedin  which  each  grantor  warranted 
bis  several  share,  but  not  that  of  hi)  co-grantora.  This  is  clearly  right.  The 
purdiaser  was  to  have  a  warranty  of  title  from  him  who  conveyed,  but  not  also 
a  guaranty  from  others.  If  several  deeds  had  been  made  with  several  covenants, 
the  terms  would  have  been  complied  with.  The  legal  effect  is  the  same  in  a  joint 
deed  wjih  several  covenants ;  "  Coe  c.  Harahan,  8  dray,  198. 

'  ''  Because  their  so  doing  makes  all  liable  originally  for  the  acts  of  each,  and 
leaves  the  whole  burden  on  the  survivors  for  tiie  time  being,  and  ultimately  on 
ibe  longest  liver ; "  1  Dav.  Con.  1 14. 

'  Sugden  on  Vendor*,  464.  There  is  a  familiar  class  of  cases  which  in  Eng- 
land, as  in  some  of  our  own  StAtes,  treat  a  married  woman's  liability  as  to  faer 
Kparate  estate,  as  if  she  were  a  feme  loU;  Note  to  Hulme  t.  Tenant,  1  Lead- 
ing Cases  in  Eq,  494 ;  and  Davidson's  Conveyancing  contains  the  following 
form  of  a  covenant  by  a  married  woman  in  a  conveyance  executed  by  virtue  of  a 
power:  "And  the  said  (husband)  doth  hereby  for  himself  his  heirs  executor* 
and  adlninistrators  and  she  the  said  (wife)  in  exercise  of  her  aforesud  power 
and  of  every  or  any  other  power  or  authority  enabling  her  in  this  behalf  and  to 
the  intent  to  charge  uid  bind  her  separate  estate  doth  hereby  for  herself  her 
heirs  executors  and  administrators  covenant  with  the  said  (purchaser)  bis  heira 
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An  exception  to  the  rule  that  the  covenaDts  are  thus  limited, 
is  in  the  case  of  a  mortgage,  in  which,  it  would  seem,  a  mortgagor 
always  gives  unlimited  covenants  for  the  title,  as  those  who  lend 
money  are  accustomed  to  require  every  possible  security  for  its 
repayment,'  and  to  some  extent,  such  would  also  seem  to  be  the 
practice  ou  this  side  of  the  Atlantic.^  In  some  of  the  States,  as 
in  Pennsylvania,  mortgages  contain  no  covenants  for  the  title.'  It 
has,  moreover,  been  already  said  that  in  common  leases,  as  the 
title  is  not  inspected,  the  lessor  should  covenant  against  all  per- 
sons whomsoever.* 

Where,  however,  the  vendor  does  not  claim  by  purchase, 
in  the  popular  signification  of  the  term,  that  is,  by  way  of  sale 
for  a  valuable  consideration,  a  purchaser  is  entitled,  as  a  gen- 
eral rule,  to  require  covenants  extending  to  the  acts  of  the  last 
person  who  thus  claimed  by  purchase,"  "and  this,"  says  Sug- 

ind  uaigD9  that  cot  withstanding  anj  UiiDg  by  ber  the  said  (wife)  done"  &c. ; 
3  Dav.  Con.  421. 

<  Witlianig  on  Real  Property,  318 ;  CrippB  v.  Reade,  6  Term,  606 ;  Sugden  on 
Tendon  (ISthed.), 443;  IDav.CoD.llS;  Houseman's  Convejancing,  52,  207. 

'  Lotkwood  V.  Sturdevant,  6  Conn.  3B4  ;  Llojd  v.  Quimb/,  6  Ofaio  Sute  E. 
362 :  BuUer  v.  Seward,  10  Allen  (Mass.),  466. 

'  Eicept  those  implied  by  alatute  from  the  words  "  grant,  bargain,  and  mU  j  " 
lee  infra,  Ch.  XII. 

*  Barton's  Conveyancing,  75,  see  Calvert  p.  Sebright,  36  Beavan,  156. 
"An  apparently  simple  point,"  aaya  Mr.  Dart,  "which  must  be  of  common 
occurrence,  but  upon  which  the  books  of  precedents  were  found  to  differ, 
arose  in  practice,  vie.,  whether  on  a  sale  of  leaseholds  by  a  vendor  wbo 
claimed  by  purchase  he  was  bound  to  covenant  generally  that  the  covenants  in 
tlie  lease  had  been  performed  up  to  the  time  of  completion,  or  whether  words 
should  be  introduced  limiting  his  liability  to  breaches  of  covenant  which  might 
have  occurred  during  bis  own  period  of  ownership.  The  point  being  referred  by 
both  sides  to  the  writer,  he  considered  that  the  covenant  was  in  effect  merely  • 
covenant  for  title,  and  therefore  fell  within  the  ordinary  rule  and  must  be  re^ 
stricted  as  contended  for,  on  behalf  of  the  vendor ;  and  this  opinion,  although  at 
first  questioned,  was,  upon  consideration,  assented  to  by  eminent  conveyaneen. 
And  although  upon  the  sale  of  leaseholds  by  a  vendor  who  claims  by  purcbaae, 
a  covenant  that  the  lease  is  valid  is  usually  introduced,  it  is  now  settled  that  the 
covenant  is  qualified,  extending  only  to  hie  own  acts  and  omissions  and  those  of 
any  testator  or  intestate  through  whom  he  claims ;  see  2  Dav.  Con.  201 
(3d  ed.)  ;  "  Dart  on  Vendora  (4th  ed,),  503. 

•  In  the  old  case  of  Pool  o.  Pool.  1  Chancery  Reports,  18,  "the  plaintiff 
being  ordered  to  perform  his  father's  covenants  refused,  insisting  that  he  is  not 
chargeable  with  his  father's  covenants  as  heir,  the  land  being  conveyed  to  him  — 
nor  as  executor,  having  no  assets.  This  court  ordered  that  the  said  plaintiff 
shall  seal  the  said  covenant  according  to  the  said  articles  of  his  father,  and  thereby 
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deD,i  "  is  the  univerBal  and  settled  practice  of  convefaiicerB.  For 
instance,  if  I  sell  an  estate  which  was  devised  to  me,  and  the  de- 
visor's father  pnrchaeed  the  estate,  the  coveuantB  for  title  are 
extended  to  the  acts  of  the  father,"  ^  and  on  tliis  side  of  the 
Atlantic  the  same  practice  has  been  often  recognized." 

The  theory  of  English  conveyancers,  in  thus  obtaining  cove- 
nants against  the  acts  of  all  tliose  not  actually  claiming  by  pui^ 
chase,  is,  tliat  there  may  be  no  one  in  the  chain  of  title  agaiuat 
whose  acts  there  is  not  a  covenant.* 


o  free  the  premises  rrom  leases  and  incumbTsni^ea,  or  stand  committed 
-to  the  l<'leet."  In  rererring  to  Ibis  case  io  Hill  o.  Reasegieu,  17  Barbour  (N.  Y.), 
167,  ibe  court  said,  "  no  donbt  the  son  bad  notice,  and  I  suppose  these  coTenants 
were  against  his  own  acta." 

'  Sugden  on  Vendors.  463;  and  he  adds:  "  A  person  claiming  under  a  vol- 
uDtaij  convefance  is  considered  in  the  same  light  as  a  devisee."  Mr.  Dart,  little 
JDcliaed,  in  general,  to  agree  with  Sugden,  cites  the  sentence  in  the  text  without 
dissent,  and  adds :  "  The  courts  would  probably  at  the  present  day  be  inclined 
to  sanction  such  practice  by  decision ; "  Dart  on  Vendors  (4th  ed.),  500. 

*  This  rule  has  not,  however,  been  always  adopted  by  the  Court  of  Chancery. 
Lard  Uardwicke  once  said  that  he  bad  never  heard  nor  did  he  know  of  such  a 
mle ;  "  it  would  be  unreasonable  to  extend  the  covenants  to  the  first  purchaser, 
rten  a  family  have  been  for  several  generations  in  possession  of  the  estate,  for 
they  may  have  had  the  benefit  of  the  statute  of  limitationg  and  other  bars  in  tlieir 
Eivor,  and,  therefore,  carrying  it  no  further  back  than  the  person  under  whom 
the  present  vendor  claims,  is  sufficient ;  ^  Loyd  v.  Griffin,  3  Atkyns,  267 ;  bat 
see  this  case,  infra,  p.  45. 

'  Hill  V.  Ressegicu,  lupra ;  Hyatt  v.  Seeley,  1  Keman  (N.  Y.),  66 ;  Holman 
».  Criawell,  15  Tesas,  39a. 

*  "Although  in  theory,"  says  Sugden  (Vendors,  464),  "a  purchaser  is. 
entitled  to  a  regular  chain  of  covenants  for  title  running  with  the  Uod,  and 
extending  to  the  acta  of  the  successive  owners  of  the  property,  yet  practically, 
be  is  eiititli>d  to  no  such  thing,  but  mnst  rest  content  with  ihe  covenants 
obtained  by  former  owners,  whether  they  run  with  the  land  or  are  collateral 
to  it,  and  whether  they  keep  up  the  chain  of  liability,  or  leave  it  altogether 
broken  and  disconnected.  This  observation  does  not  apply  to  the  covenants  for 
title  to  which  a  purchaser  is  entitled  from  bis  immediate  seller."  In  "  Hom- 
phrey  od  Kaal  Property,"  a  work  not  more  remarkable  for  the  concise  and  clear 
>iew  of  the  actual  law  which  it  contains,  than  for  the  dcHciency  of  the  code  by 
which  the  learned  author  proposed  to  remedy  the  evils  he  so  pointedly  showed  to 
exist,  be  remarks:  "The  professed  rule  is,  that  there  should  be  a  chain  of  cove- 
nanlt  throughout  the  title,  connecting  those  of  the  alienor  with  those  of  the 
preceding  owner  who  has  last  covenanted.  To  this  rule,  however,  there  are  the 
faOoiring  several  objections  of  expediency  and  of  precedent.  First,  such  a 
qualified  warranty  never  actually  enters  the  contemplation  of  the  contracting 
panies.    Whoever  acquires  land  at  its  full  value,  expects  an  equally  complete 
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But  it  18  difficult  to  determine  bj  general  and  precise  rule,  what, 
on  this  side  of  the  Atlantic,  are  "  the  usual  coveuants,"  —  that  is  to 
Bay,  the  covenanta  which  a  vendor  is  obliged  to  give  and  which  a 
purcliaeer  has  a  right  to  expect,  — as,  owing  to  Tarious  causes,  the 
practice  of  conveyancing  differs  widely  in  the  two  countries.^  It  is 
obvious  that  much  of  the  practice  which  prevails  wliere  the  state 
of  society  has  long  been  permanent,  the  titles  old,  and  to  a  greater 
or  less  extent  carefully  examined  at  every  purchase,  loses  its  appli- 
cation in  a  comparatively  new  country,  and  the  same  covenants 
which  might  satisfy  a  purchaser  in  England  or  Massachusetts 
might  not  satisfy  a  purchaser  in  Texas  or  California.  As  precision 
of  conveyancing  increases,  a  purchaser  is  less  anxious  for  general 
covenants  than  where  he  buys  in  comparative  ignorance  of  the 
title,  and  relies  upon  such  covenants  for  his  prottiction.^  Hence,  a 
great  difference  will  be  found  to  exist  between  the  practice  on  this 
point,  not  only  on  the  different  sides  of  the  Atlantic,  aud  between 
different  States,  but  even  between  different  parts  of  the  same  State.' 

Tims  in  Pennsylvania  it  is  decisively  settled  that,  as  a  general 
rule,  a  purchaser  has  no  right  to  expect  covenants  of  greater  acope 
than  against  the  acta  of  the  vendor  and  those  claiming  under  hun, 

or  indeleisible  tille  to  it.  The  DDtioa  of  concatenated  fractions  of  an  ttntin 
obligation,  reoderiiig  the  alienor  aniwerable  for  the  faulrs  of  tbe  first  liuk  only, 
and  then  rereiring  Che  alienue,  lor  all  prior  dcfecta,  to  the  exbauBted  anets  of 
long-deceased  strangcre,  id  too  revoliing  to  suppose  it  irould  be  accepted,  u  a 
guarantee,  by  any  purchaser  to  Hhom  it  yiM  once  explained.  Should  it  be  ui^ged, 
yoQ  have  tbe  title  to  inspect,  he  nould  reply,  auch  are  the  complicationa  of 
real  property,  and  tbe  inadequate  means  of  search,  that  with  all  reasonable  dili- 
gence, del'ectt  must  oflen  remain  undiscovered,  and  a  purchiuer  is  not  concluded 
by  latatl  faults.  Under  the  Roman  law,  the  seller,  on  the  eviction  of  the  pur- 
chaser, was  answerable  to  him  for  the  loss,  under  certain  qualifications  interposed 
for  the  protection  of  the  fonner.  The  Code  Napoleon  (1826-1840),  in  framing 
which  both  precedent  and  principle  were  fully  discussed  (and  the  subject  is  a  gen- 
eral one),  impoeca  an  absolute  warranty  on  a  seller,  in  case  of  eviction,  to  be 
answered  in  damages,  the  amount  of  which  is  chiefly  regulated  by  the  price,  and 
by  Bubseqaenl  permanent  improvements ;  "  Humphrey  on  Real  Property,  77. 

'  The  absence  of  a  general  system  of  registration  may  be  said  to  be  one  of 
the  principal  of  these  causes.  The  vexatious  questions  which  hence  arise  in 
England  as  to  the  purchaser's  right  to  a  production  of  the  vendor's  prior  title- 
deeds,  are  unknown  in  this  country. 

'  See  the  remarks  of  Huston,  J.,  in  Whitehead  e.  Carr,  6  Watts  (Pa.),  869, 
and  Spencer,  J.,  in  Fltcber  c.  Livingston,  i  Johne.  (N.  Y.)  14. 

'  Tbe  remarks  in  the  text  were  cited  and  approved  Id  the  case  of  Dwight «. 
Cutler,  3  Michigan,  577,  ittfra,  p.  S8. 
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and  that  an  agreement  to  convey  *'  hy  a  warranty  deed  "  means  a 
deed  with  special  warranty,^  wliile  at  the  same  time  it  is  considered 
that  no  suspicion  of  the  title  can  properly  arise  in  case  the  deed 
should  contain  general  covenantB.'  In  the  large  cities  of  that  State, 
it  is  believed  that  in  ordinary  cases,  a  covenant  of  warranty,  limited 
to  the  acts  of  the  vendor  and  those  claiming  under  him,  and,  in 
Home  instances,  carried  back  to  the  last  person  claiming  by  purchase,' 
is  the  only  express  covenant  for  title  inserted  in  the  conveyeince. 
But  while  this  is  so,  it  is  believed  that  outside  of  the  cities,  a  pur- 
chaser generally  expects,  and  a  vendor  rarely  hesitates  to  give  a 
covenant  of  general  warranty,  as  it  seems  to  be  sometimes  thought 
that  if  the  latter  is  only  willing  to  covenant  against  his  owu  acts, 
he  must  know  there  is  something  defective  about  the  prior  title, 
lu  a  somewhat  recent  case  in  the  Supreme  Court  of  the  United 
States,*  Story,  J.,  referred  to  a  deed  with  special  warranty  only,  as 
being  "  a  significant  circumstance,"  in  affecting  a  purchaser  with 
notice  of  a  paramount  title.^  But  there  would  appear  to  be  equal 
reason  for  the  opposite  argument,  that  a  deed  with  general  warranty 
was  as  significant  a  circumstance,  —  that  unless  there  had  been 
something  wron'g  about  the  title,  the  purchaser  would  not  have 
demanded  a  general  covenant,  and  that  he  intended  to  run  the  risk 

'  Wilheni  b.  Baird,  7  Watts  (Pa-).  229 ;  Eepy  v.  Anderson,  2  Harria  (Pa.), 
312;  Cadwaladere.  Tryon,  1  Wright  (Pa.),  322;  Lloyd  p.  Fairell,  12  id.  78. 

'  Cresson  v.  Miller,  2  Watta  (Pa.),  276 ;  Foriter  t>.  GiUam,  1  Hams  (Pa.), 
343.  "General  warrantieB,"  said  Gibson,  C.  J.,  in  Creseon  o.  Miller,  "are 
taken  ex  (^mndanit  cauteia,  and  not  becauae  tbe  purchaser  had  the  least  reason 
to  suspect  that  the  title  was  defective.  A  purchaser  taking  a  deed  with  % 
geneni  warranty  forms  not  the  slightest  presumption  that  the  title  he  received 
wu  doubtful,  or  that  he  knew  it  to  be  such.  Hie  idea  seems  to  be,  that  if  he 
ftils  to  recover  tbe  land,  he  has  his  remedy  over  against  the  vendor ;  and  that, 
therefore,  he  can  be  in  no  better  situation  than  the  vendor.  It  is  apparent,  how- 
ever, that  iu  a  great  majority  of  instance!,  a  vendee  cannot  obtain  adequate 
relier.  Without  inaieting  upon  the  occasional  insolvency  of  the  vendor,,  he  can- 
not be  compensated  for  the  increased  value  of  tbe  land,  arising  from  hia  industry 
and  skill,  or  from  the  employment  of  bis  capital  in  erecting  valuable  improvements 
on  die  premises. " 

'  Tbns,  in  case  of  a  conveyance  by  heira  or  deviaees,  it  is  believed  t«  be  cna- 
tomary  to  extend  the  covenant  to  the  acts  of  the  inleatate  or  testator,  and  some- 
tioie*,  as  stated  in  the  text,  tbey  are  carried  back  to  the  last  person  claiming  by 
pnidiaae  in  its  popidar  sense;  see  tupra,  p.  32. 

*  Oliver  0.  Piatt,  3  Howard  (U.  S.),  410. 

*  Such  also  seems  to  have  been  thought  in  Woodfolk  r.  Blount,  3  Haywood 
(Tena.),  147. 
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of  the  defect,  and  rely  on  the  covenant  for  IiIb  protection.  In  the 
absence  of  local  usage,  it  would  seem  that  no  presumption  of 
notice  can  properly  arise,  either  from  the  absence  or  presence  of 
unlimited  covenants,  and  where  it  is,  as  some  of  tlie  cases  say,  the 
invariable  nsage  in  a  State  to  insert  general  covenants,  the  pres- 
ence, in  the  deed,  of  limited  covenants  is  only  a  ground  of  pre- 
sumption of  mutual  knowledge,  or,  at  least,  of  suspicion,  of  some 
defect  of  title.* 

In  Massachusetts,  there  are  two  kinds  of  deeds  in  general  use, 
—  a"warranty  deed,"  and  a  "quitclaim  deed,"  —  the  form  of 
which,  as  given  by  the  latest  authorities,  is  exactly  similar,  with 
the  exception  of  tlie  covenants  for  title.  In  the  "  warranty  deed," 
these  are  that  the  grantor  is  seised  in  fee-simple;  that  tlie  prem- 
ises are  free  from  incumbrances;  that  ho  has  good  right  to  sell 
and  convey  them  ;  and  that  he  and  his  heirs,  executors  and  admin- 
istrators will  warrant  and  defend  them  to  the  grantee  and  his  heirs 
and  assigns  forever  against  the  lawful  claims  and  demsTids  of  all 
persons,  —  in  other  words,  the  covenants  are  general  or  unlimited: 
in  the  "  quitclaim  deed,"  the  covenants  are  that  the  premises  are 
free  from  all  incumbrances  made  or  suffered  by  the  grantor,  and 
that  he  and  his  heirs,  executors  and  administrators  shall  warrant 
and  defend  the  same  to  the  grantee,  liis  heirs  and  assigns,  against 
the  lawful  claims  and  demands  of  all  persons  claiming  by,  tltiough 
or  under  him,  but  against  none  other,  —  in  other  words,  tlie  cov- 
enant for  seisin  and  right  to  convey  are  omitted,  and  tlie  covenants 
gainst  incumbrances  and  of  warranty  are  limitod  or  qualified.' 

>  Millerr.Fraley,23Arkansai,743;Lowrft>.Brown,  lColdwell(Teiin.),459. 

■  Crocker'a  Notea  on  Common  Forma  (2d  ed.),  4,  90.  WiChont  tliia  uaplana- 
'tion,  the  caae  of  Kyle  o.  Kavsn&gh,  103  Mass.  359,  might  mialesd,  u  it  was 
there  said  by  the  court:  "The  plaintiff',  requested  the  court  to  instruct  the 
jury  that  if  by  tbe  contract  '  the  derendant  was  Co  tabe  bis  conveyance  from  tha 
grantor  if  he  found  ihe  title  good  in  him,  all  be  could  claim  was  a  quitclaim  deed.' 
The  court  instructed  the  jury  that  the  defendant  was  entitled  to  a  warranty  deed 
unless  he  waived  it  and  agreed  to  take  some  other  form  of  conveyance.  We  are 
of  opinion  that  this  ruling  was  erroneous.  .  .  .  If  the  grantor  has,  in  fact,  a  gcod 
title,  hii  deed  of  quitclaim  conveys  hia  title  and  estate  as  eftei'tually  as  a  deed  of 
warranty.  An  agreement  or  covenant  to  convey  a  good  title,  therefore,  doe* 
not  necessarily  entitle  the  covenantee  to  a  warranty  deed."  This,  however,  meant 
tiiat  in  Matsachuselts,  as  in  England,  a  vendor  is  not  required  lo  covenant  beyond 
hia  own  acts,  and,  therefore,  that  a  quitclaim  and  not  a  warranty  deed  should 
be  given.  Indeed,  from  the  terms  of  the  contract  of  sale  in  that  case,  the  latter 
could  not  have  been  required  from  the  vendor. 
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In  Virginia,  it  has  been  consistently  held  that  the  practice  is 
diSerent  from  that  in  England,  and  that  a  general  covenant  of 
warranty  is  usually  required  and  given.^  So  in  Kentucky,  it  was 
held  at  aii  early  day  to  be  both  the  settled  rule  and  the  practice  in 
that  State,  that  unless  there  were  a  special  contract  to  the  contrary, 
a  general  covenant  of  warranty  must  be  given  ;^  aud  such  seems 
to  be  still  the  rule."    So  in  Michigan,  it  has  been  held  tliat  the 

'  Ruckers.  Lomther,  6  Leigh  (Va.),  259,  nlieTe  it  wu  said  to  be  "Rdmitted 
in  the  Argument,  and  rightly,  I  tbink,  that,  upon  an  agreement  for  tlie  sale  of 
lands,  the  veador  is  to  ba  considered  as  contracting  for  a  general  warratity, 
nnleu  the  contrarf  is  expressly  provided."  See  Dickinson  n.  Hooaies,  8  Gral- 
tin,  394,  where  the  language  of  Lord  Eldon,  in  Browning  d.  Wright,  jupra,  p.  30, 
■was  quoted  and  contrasted  with  the  Virginia  practice,  which,  in  the  recent  case  of 
Goddin  B.  Vaughn,  14  Grattan,  117,  it  was  said  "  may  not  be  questioned." 

'  Steele  n.  Mitchell,  Kentucky  Decisions,  47.  Thia  volume  of  reports 
being  rare  until  its  recent  reprint,  the  following  extract  ii  inserted  from  the 
opinion:  "Where  a  conveyance  is  to  be  made,  for  a  valuable  consideration 
of  a  general  nature,  a  warranty  is  universally  held  to  be  an  essential  part  of 
ihe  deed  or  assurance;  and  unless  in  those  cases  where  it  is  otherwise  provided 
by  special  contract,  a  general  warranty  is  as  universally  expected.  It  need 
not  be  observed,  that  this  opinion  and  expectation  is  certainly  authorized  by  the 
general  principles  of  justice,  as  well  as  by  the  universal  custom  of  this  country, 
and  that  from  which  we  derive  moat  of  our  legal  precepts.  The  appellee  was 
only  willing  to  convey  with  special  warranty,  and  the  appellant  refused  to 
accept  a  conveyance  without  general  warranty.  Then  the  only  question  of  con- 
sequence whii'h  arises  in  the  suit  is,  what  is  the  rational  import  of  the  words  of 
this  bond  (which  was  conditioned  to  make  a  deed  for  the  premises),  relative 
to  the  matter  in  disputeP  .  .  .  This  court  is  of  opinion  that  to  comply  with  the 
legal  intent  of  the  bond  in  question,  such  a  deed  as  is  customary  in  like  cases 
*  ^uld  be  made ;  that  is  to  say,  a  deed  with  general  warranty ;  and  consequently 
that  the  District  Court  erred  in  decreeing  a  deed  with  only  special  warranty. 
This  opinion  is  supported  by  the  doctrine  on  warranties,  which  has  been  sug- 
gested; and  is  further  confirmed  by  the  maxim,  that  the  words  of  every  one's 
obligation  shall  be  taken  most  strongly  against  himself.  To  which  may  be 
added,  that  reason  seems  to  dictate  that  when  any  person  seems  to  limit  his  con- 
tract in  the  sale  of  lands,  it  is  his  business  to  have  it  expressed ;  otherwise  the 
presumption  ought  to  be  that  he  undertakes  to  make  a  good  title,  or  a  deed 
whidi  will  insure  Ihe  land,  or  its  value,  to  the  pnrcbaser." 

■  Fleming  o.  Harrison,  2  Bibb  (Ky.),  171 ;  Vanacla  v.  Hopkins,  1  J.  J.  Mai^ 
shall,  293  (see  Bodley  v.  U'Cbord,  i  id.  475)  ;  Hedges  o.  Kerr,  4  B.  Monroe, 
52S;  Andrews  v.  Word,  17  id.  620.  In  Slack  o.  Thompson,  4  Monroe  (Ky.), 
463,  the  express  agreement  was  to  give  a  covenant  of  quiet  enjoyment,  "  without 
any  trouble  or  molestation  whatever ; "  and  the  terms  of  the  agreement  would  of 
themselves  have  been  sufficient  to  prevail  even  against  an  opposite  usage  to  the 


by  Google 


38      THE  "  DSnAL  COVENAHTB,"  AND  WHAT  COVENANTS 

teuder  of  a  deed  containing  covenants  against  tlie  acts  of  the  ven- 
dor only,  waa  not  a  compliance  with  an  ordinary  contract  of  sale.' 
So  in  Indiana,  a  bond  conditioned  "  for  making  a  lawful  title  "  was 
held  to  require  "  a  general  warranty  deed  containing  the  usual 
covenants,"  *  and  although  in  a  case  in  the  Circuit  Court  of  the 
United  States  for  that  district,  it  was  considered  Uiat  a  bond  con- 
ditioned to  make  "  a  good  and  general  warranty  deed  with  the  fee- 
simple  annexed,"  did  not  require  the  insertion  of  a  covenant  of 
seisin,^  yet  in  a  late  case,  the  Supreme  Court  of  that  State  have 
held  tliat  an  agreement  to  convey  "  by  a  good  and  indefeasible 
inheritance  in  fee-simple,"  is  not  complied  with  by  the  tender  of  a 
deed  witlT  a  general  covenant  of  warranty  merely,  but  that  "  a  fair 
construction  of  the  language  of  the  bond  makes  it  demand  a  deed 
with  full  covenants."  *  So  where,  in  an  early  case  in  Ohio,  it  was 
said  that  a  contract  for  a  good  and  sufficient  deed  is  a  contract  "  to 
convey  the  fee-simple  with  covenant  of  warranty,"*  it  is  presumed 
that  a  general  warranty  was  meant.^  So  in  Illinois,  and  in  Min- 
nesota, a  covenant  of  general  warranty  seems  to  be  required,' 
'  and  it  is  presumed  that  the  same  rule  prevails  in  the  States 
more  recently  admitted  into  the  Union,  and  where  the  titles  are 
comparatively  newer .^    But  it  is  probable,  that  with  the  increase 

■  Dwight  0.  Cutler,  3  Micbi^n,  579,  where,  after  citing  Om  remarks  in  the 
text,  rtipra,  the  court  added,  "  No  doubt  it  is  the  general  usage  in  this  State, 
and  probably  in  most  of  the  Western  States,  to  convey  land  bj  deeds  containing 
the  covenant  of  general  warranty,  upon  the  prini;iple  that  an  agreement  lo  con- 
Tey,  where  there  is  nothing  to  show  a  contrary  intention,  gives  a  right  to  the 
usual  covenants  for  title." 

■  Clark  t,.  Redman.  1  Blackford  (Ind.).  S79. 

'  Kirkendall  n.  Mitchell,  3  M'Lean,  146,  per  M'Lean,  J. 

*  Linn  c.  Barkey,  7  Indiana,  70. 

'  Tremain  r.  Liming,  Wright,  644. 

'  So  it  IB  presumed  that  general  covenants  are  intended  by  the  expression  in 
a  late  case  in  Vermont,  "  The  several  covenants  of  seisin  and  against  incum- 
brances are  covenants  which,  under  the  form  of  conveyances  in  this  State,  are 
usually  inserted  in  deeds  of  that  character,  and  when  an  agreement  is  made  for  a 
warranty  deed,  a  deed  with  these  covenants  would  be  intended ;  "  Bowen  o. 
Thrall,  28  Vermont,  385.  and  the  covenant  of  warranty  in  the  deed  in  question 
was  a  general  or  absolute  one. 

'  Clark  V.  Lyons,  25  Illinois,  105  ;  Johnston  v.  Piper,  4  Minnesota.  195, 

'  See  Johnston  o.  Piper,  mpra ;  Taul  e.  Bradford,  20  Texas,  264 ;  Ehode  o. 
Alley,  27  id.  446.  In  such  States  it'is  presumed  that  the  remark  of  Spenter,  J., 
in  the  old  case  of  Pitcher  v.  Livingston,  4  Johns.  14,  eupra,  p.  22,  might  applj, 
that  it  was   rare  for  the  purchaser  to  inves^gate  tlie  seller's  title,  and  that  he 
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of  care  in  tlie  examination  of  tlie  title,  the  purchaser's  right  to 
unlimited  covenants  will  be  narrowed.  A  nd  it  is  scarcely  necessary 
to  say,  that  whatever  may  be  tlie  local  usage  on  this  point,  it  will 
be  always  subject  to  be  controlled  by  the  express  terms  of  the 
articles  of  sale. 

So,  too,  in  some  states,  the  covenant  of  warranty  (whether 
general  or  limited)  is  usually  the  only  one  inserted  in  the  deed.' 
In  others,  however,  it  is  customary  to  insert  most  or  all  of  the 
five  covenants  for  title.* 

Upon  the  whole,  it  would  seem  that  the  questiou  "  what  are  the 
nsual  covenants,"  is,  or  may  often  be,  one  of  fact  rather  than 
of  law.  In  England,  such  a  question  as  to  the  usual  and  proper 
covenants  in  a  lease  has  been,  in  a  court  of  law,  considered  to  be 
one  for  the  jury  upon  the  evidence ;  ^  while  in  equity,  it  has  been 
referred  to  a  master  ;  *  and  in  a  recent  case  in  New  Jersey,  it  was 
suggested  that  the  same  practice  might  be  adopted  as  to  what  were 
the  usual  covenants  in  a  deed  in  a  given  locality." 

moidf  relied  upoD  bii  covenanta.  In  Oilchriat  n.  Buie,  1  Dev.  &  Batt.  £q.  (N. 
C.)  357,  tlie  court,  in  adverting  to  the  English  rule  of  liroitiog  the  covenant* 
to  the  act  of  the  vendor,  said,  "  That  poBJlion  hm  never  yet  been  laid  down  bj 
na  or  our  predeceiaon,  and  woul<l  require  very  deliberate  consideration  before 
the  adoption  or  repudiation  of  it." 

'  As  an  illustration  of  this,  it  was  said  by  Lumpkin,  J.,  in  Learj  v.  Durham, 
i  Geoi^is,  601 :  "  I  can  say  with  truth,  after  a  praclice  of  more  than  a  quarter 
of  a  century,  that  I  never  saw  a  deed  containing,  in  so  many  words,  definite  and 
precise  covenants  of  Heiain,  right  to  convey,  for  quiet  enjo^'ment,  against  in- 
cumbrances, and  for  further  aisurance.  These  arc  all  designed  to  be  included 
in  the  general  covenant  of  warranty  of  title  against  all  claims."  See  also  Stew- 
art r.  West.  2  Harris  (Pa.),  936 ;  Caldwell  n.  Kirkpatrick,  6  Alabama,  61 ;  and 
infra.  Ch.  VIII. 

'  See  4  Kent's  Com.  471 ;  3  Washburn  on  Real  Property,  648;  McKleroy  ». 
Tolane,  S4  Alabama,  83 ;  Murphy  c.  Lockwood,  21  Illinois,  618. 

'  Bennett  c.  Woniack,  3  Car.  St  Payne,  96,  per  Lord  Tenterden;  s.  c,  on 
motion  for  a  new  trial,  7  Bam.  &  Cress.  627. 

*  Henderson  n.  Hay,  3  Bro.  Ch.  632. 

'  Wilson  D.  Wood,  2  0.  E.  Green,  216.  Where  there  U  no  difficulty  as  to 
the  practice,  of  coarw  the  court  must  decide  from  the  contract  itself.  Thus 
where  in  Onslow  v.  Londesborough,  10  Hare,  67,  the  contract  provided  for  "  one 
or  more  proper  and  sufficient  covenant  or  covenants  "  for  the  production  of  title 
papers,  the  court  said,  "  The  question  is,  what  is  the  meaning  to  be  attached  to 
the  word  '  suffii^ient '  P  Waa  it  meant  to  import  that  the  vendors  (to  whom  the 
deeds  were  to  be  delivered  and  who  were  to  covenant  for  their  production)  were 
to  have  a  covenant  or  covenants  which  at  all  times  and  under  all  circumstances, 
ihoold  secure  to  them  the  production  of  the  deeds,  or  merely  that  the  vendors 
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Owing  to  the  looseness  with  which  contracts  of  sale  are  at  times 
expressed,  questions  have  even  arisen  whetlier  the  contract  was  not 
sabstautiallf  complied  with  by  the  tender  of  a  deed  containing 
covenants  for  the  title,  although  the  title  itself  might  be  defective. 
Thus,  it  was  held  in  New  York,  in  Gazley  v.  Price,^  that  on  agree- 
ment "  to  give  a  good  and  sufficient  deed  for  the  premises,"  related 
merely  to  the  sufficiency  of  the  conveyance,  to  pass  whatever  estate 
the  vendor  liad ;  and  in  a  subsequent  case,*  a  similar  construction 
was  given  to  a  contract  to  give  "  a  good  warranty  deed  of  convey- 
aucQ  of  the  land."" 

But  these  decisions  in  Kew  York  are  opposed  both  to  prior  and 
to  subsequent  authorities  in  the  same  State,  based  upon  articles 
substantially  similar,  and  cannot  be  considered  as  law  at  the  prra- 
ent  day,  either  there  or  elsewhere.  Thus,  in  a  previous  case,*  it 
had  been  held  that  an  agreement  to  execute  a  good  and  sufficient 
deed  for  the  premises,  did  not  mean  merely  a  conveyance  good  in 
point  of  form, —  that  would  be  a  conveyance  without  substance, —  but 
it  meant  an  operative  conveyance,  one  that  carried  with  it  a  good 
and  sufficient  title  to  the  land  conveyed;^  and  in  a  subsequent 
case,^  Chancellor  Walworth  was  clearly  of  opinion  that  "  an  agree- 
ment to  convey  laud  by  a  good  and  sufficient  warranty  deed,  was 
not  complied  with  by  the  mere  giving  of  a  warranty  deed,  where 

•hould  have  such  a  coTenant  or  covenBtiU  u  according  to  the  ordinarj  practice 
and  the  viewB  of  this  court  irould  be  deemed  to  be  auflicient  i"'  and  it  was  held 
that  the  word  "  aufficient "  waa  qualified  by  the  word  "  proper." 
'  16  Johnson,  a07,  per  Speucer,  J. 

*  Parker  n.  Farmelce,  20  Johnson,  132. 

'  So,  appareatlj,  in  Clarlc  v.  Lyons,  25  Illinois,  105,  and  so  in  a  case  in  Mas- 
sachusetts, where  the  agreement  was  to  give  a  good  and  sufficient  warranty  deed 
of  the  premises,  it  was  held  that  "  the  words  '  good  and  luffictcnt '  relate  only 
to  the  validity  of  the  deed,  and  do  not  imply  that  the  title  was  valid  or  that  it 
was  free  from  incumbrance.  To  guard  against  any  defect  of  tille,  a  covenant  of 
warranty  naa  provided  for,  which  shows  clearly  that  the  agreement  was  so  under- 
■tood  by  the  parties ;  "  Tinney  v.  Ashley,  15  Pickering,  562,  approving  Gazley 
t>.  Price.  The  same  court  seemed  disposed  to  take  the  same  view  of  the  law  in 
an  cariy  case,  Aiken  c.  Sanfonl,  5  Maiis.  499 ;  though  it  was  said  in  that  case, 
as  in  Swan  c.  Drury.  22  Pickering.  4S9,  and  Tharin  v.  Fielding,  2  Richardson's 
Law  (S.  C).  364,  "  that  if  the  money  was  to  be  paid  on  receiving  the  deed,  it 
nught  be  a  reasonable  construction  that  a  good  and  aufficient  title  should  be  con- 
veyed."    See  also  Mead  v.  Fox,  6  Cushing  (Mass.),  202. 

*  Clute  V.  Robinson,  2  Johns.  695,  per  Kent,  C.  J. 

'  So  in  Jones  v.  Gardner,  10  Johns.  266,  and  Judson  th  Wasi,  U  Johns.  628. 

*  Everson  o.  KJrtland,  4  Paige  (N.  T.),  638, 
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the  grantor  had  no  title  to  the  land,  or  when  his  title  was  im- 
perfect ;  it  must  be  a  deed  good  and  sufficient,  both  in  form  and 
enbatance,  to  convey  a  valid  title  to  the  land  whicli  the  covenantor 
has  agreed  should  be  conveyed."  ^  These  principles  are  sustained 
by  ft  great  weight  of  authority ;  ^  and  in  a  late  case  in  New  York 
all  the  authorities  were  considered,  and  Qazley  v.  Price  directly 

'  So,  in  Cftrpenter  o.  Buley,  17  Weodell  (N.  T.),  244;  Traver  v.  Habteftd, 
23  id.  66  ;  lec  Winne  o.  Reynoldd,  6  Paige  (N.  Y.),  411. 

'  Dearth  c.  Williamson,  2  Serg.  &  Rawle  (Pa.),  4fl8;  Boraig  v.  Romig,  2 
IUw]e(Fa.),  249;  Ebf  d.  Eby,  5  Barr(Pa.),  466  (see  Moore  c.  HarrUbuig 
Bank,  8  Watts  (Pa.),  149);  ColweU  c.  Hamilton,  10  id.  415;  Wilson  d.  Getty, 
7  P.  F.  Smith  (Pa-),  270 ;  Porter  ».  Noye»,  2  Greenleaf  (Me.),  2-2  ;  Brown  p. 
Gammon,  14  Maine,  276;  Hill  v.  Hobart,  16  id.  164;  Stow  t>.  Stevens,  7  Yer- 
mont,  27;  Lawrence  v.  Dole,  11  id.  549;  JosItd  d.  Taylor,  33  id.  470;  Little 
V.  Faddleford,  13  N.  Hamp.  167  (settling  the  doubt  suggested  in  Beach  v.  Steele, 
12  id.  89);  MitcheU  ■>.  Hazen,  4  CoDn,  495;  Dodd  v.  Sejinonr,  21  id.  480; 
Swan  V.  Druiy,  22  Pickering  (Mms.),  488;  Mead  v.  Fos,  6  Gushing  (Mass.), 
202;  Brown  v.  Starke,  S  Dana  (Ky.),  318;  Andrews  v.  Word,  17  B,  Monroe, 
(Ky.)  S20;  Tarwater  p.  Davis,  2  English  (Ark.),  153;  Dwight  v.  Cutler,  3 
Michigan,  675 ;  Clark  r.  Redman,  1  Blackford  (Ind.) ,  879 ;  Goddin  v.  Vaughn, 
14  Grattan  (Va.),  117;  Pugh  v.  Chesseldine,  11  OUo,  109  ;  Hunter  e.  O'Neil, 
12  Alabama,  39;  Greenwood  v.  Ligon,  10  Smedes  &  Marsh.  (Mies.)  615; 
Feemater  c.  May,  13  id.  275;  Mobley  d.  Keya,  id.  677  ;  Gikhrist  v.  Buie,  1  Dev. 
&  Bat.  Eq.  (N.  C.)  347 ;  Lee  v.  Foard,  1  Jones'  Eq.  (N.  C.)  127 ;  Watts  v. 
Waddle,!  M'Lean,  200;  Brown  ».  Cannon,  6  Gilman  (111.).  174;  Morgan  p. 
Smith,  U  Illinois,  199;  Cunningham  v.  Sharp,  11  Humphreys  (Tenn.),  120; 
Lackett  e.  Williamson,  31  Missouri,  54 ;  e.  c.  37  id.  895 ;  Shreck  v.  Fierce,  3 
Clarke  (Iowa),  360;  Davis  c.  Henderson,  17  Wisconsin,  106,  citing  the  text; 
Yirdetaan  c.  Lawson,  17  Texas,  16 ;  Thayer  v.  White,  3  California,  229.  In 
Kew  Jersey,  the  early  case  of  Johnioo  t).  Smock,  Coxe,  106,  was  decided  in 
accordance  with  the  eariier  case  in  New  York  of  Olute  c.  Robinson,  but  in  Bar- 
tow V.  Bispbam,  6  Halst«d,  119,  the  conrt  approved  of  the  decisions  in  Gazley 
«.  Price  and  Parkerp.  Pannelee.  When  the  question  was  agun  presented  in  the 
Teeent  ewe  of  Tlndall  p.  Conover,  1  Spencer  (N.  J.) ,  214,  Nevius,  J.,  after  saying 
that  the  conrt  took  a  rational  and  correct  view  of  the  question  in  Barrow  v.  Bisp- 
faam,  by  holding  that  unless  there  was  something  else  in  the  iostrumeat  or  attendant 
drcnmstances  to  show  that  the  parties  by  the  deed  meant  tille,  the  court  had  no 
right  to  say  the  former  word  meant  the  latter,  added,  "  If  this  were  entirely  an 
open  question  in  this  court,  I  confess  I  should  strongly  incline  to  adopt  the  cou- 
BtmetioQ  given  by  Judge  Kent  and  the  Court  of  Errors  in  Ciute  v.  Robinson. 
...  I  undertake  to  say,  that  in  a  written  contract  for  the  sale  and  purchase  of 
lands,  (he  expression,  '  a  good  and  sufficient  warranty  deed,'  will  be  understood 
by  more  than  nine-tenths  of  mankind,  not  excepting  the  legal  profession,  to  mean 
a  good  and  sufficient  title ;  "  and  when  this  case  came  again  before  the  court  in 
Tindall  v.  Conover,  1  ZabrisUe  (N.  J.),  664,  the  ques^on  was  decided  in  ae- 
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overruled,'  and  the  latest  authoritiea  in  that  State  have  adhered  to 
this  courBe  of  decieion.'  It  ia  poasible  that  some  cases  whic))  seem 
to  be  not  in  Imrmonj  with  others,  ma;  be  reconciled  by  reasou  of 
the  express  aud  peculiar  words  of  the  contract." 

There  is,  indeed,  a  guiding  principle  to  the  construction  of  all 
these  cases.  It  is  familiar  that  the  general  principles  of  the  con- 
tract of  sale,  both  in  this  country  and  in  England,  recognize  aud 
enforce,  while  it  is  still  executory,  the  right  of  the  purchaser  to  a 
title  clear  of  defects  and  incumbrances.  This  right  is  one  not 
growing  out  of  the  agreement  of  the  parties,  but  which  is  given  by 
the  law,^  and  it  naturally  follows,  that  a  court  of  equity  will  not 
decree  the  specific  performance  of  a  contract,  where  the  title  is 
bad,  or  even,  as  it  has  been  said  in  modern  times,  where  it  is 
doubtful.'    Hence,  when  an  incumbrance  exists,  which  it  waa  not 

cordnnce  with  the  weight  of  tkuthoritj  just  referreil  to.  See  also  New  BarbidoM 
Toll  Bridge  Co.  v.  Vreekod.  3  Green's  Ch.  (N.  J.)  157. 

'  Pomeroy  o.  Drary,  14  Barbour's  S.  C.  (N,  Y.)  424,  tlie  court  saying.  "  I 
think  it  maj  he  safely  said  that  Gazlcy  t>.  Price  and  Parker  d.  Parmelee  are  do 
longer  authorities  for  holdJDg  that  a  covenant  to  convey  lands  by  warranty  deed 
on  a  sale,  refers  only  to  tfae  form  and  sufficiency  of  the  deed  and  not  to  the  title 
conveyed."  The  dedsions  in  quegtloD  had  also  been  virtually  overruled  in 
Fletvher  e.  Button,  4  Comstock,  400. 

•  Hill  r.  Resaegieu,  17  Barbour's  S.C.  (N.Y.),  1&4;  Atkins  v.  BahreU,  19 
id.  639 ;  Burwell  t>.  Jackson,  6  Selden,  536 ;  Penlield  c.  Clark,  62  Barbour,  584. 

'  Thus,  an  agreement  to  convey  all  the  vendor's  interest  in  a  certain  lot, 
**  meaning  (he  same  interest  which  was  deeded  to  him  by  P.,"  was  held  to  bind 
Uie  vendor  only  to  a  conveyance  of  that  interest;  Babcock  d.  Wilaon,  17  Maine, 
372 ;  and  see  the  distinclion  noticed  in  Joslyn  o.  Taylor,  33  Vermont,  475. 

*  Souter  o.  Drake,  5  Barn.  &  Adolph.  999,  per  Denman,  C.  J. ;  Doe  v. 
Stanion,  1  Mees.  &  WeUb.  701 ;  Burwell  c.  Jackson,  6  Selden  (N.  Y.),  536 ; 
Shreck  0.  Pierce,  3  Clarke  (Iowa),  360 ;  Sugden  on  Vendors,  281. 

'  The  rule  in  equity  as  to  not  compelling  a  purchaser  to  take  "a  doubtful  title," 
was  said  in  Marlow  v.  Smith,  2  Peere  Wms.  201,  to  be  as  old  as  Sir  Joseph 
Jekyl's  time,  and  in  Sloper  v.  Fish,  2  Vesey  &  Beamea,  149,  it  was  snid  to  have 
been  repeatedly  acted  on  by  Lord  Hardwicke.  Shapland  c.  Smith,  1  Brown's 
Cb.  K.  75,  ia,  however,  generally  cited  as  the  leading  case,  although  there  was 
there  but  an  e:(pression  of  Lord  Thurlow,  that  "  if  the  title  was  only  doubtful, 
he  woald  not  oblige  the  purchaser  to  take  it.'"  See  the  remarks  on  this  case  by 
Chief  Baron  Eyre,  in  Gale  v.  Gale,  2  Coxa,  145  -,  and  Cooper  v.  Denne.  4 
Brown's  Ch.  R.  88 ;  fl.  c.  1  Vesey,  Jr.,  565  j  Vancouver  c.  Bliss,  11  Veaey,  466; 
Stapylton  o.  Scott,  16  Vesey,  274 ;  liiscoe  v.  Perkins,  1  Vesey  &  Beames,  493 ; 
Sloper  V.  Fiah,  2  id.  149 ;  DalzcU  v.  Crawford,  1  Parson's  Equity  Cases  (Pa.), 
46.  A  valuable  note  on  this  lubjeet  by  Mr.  Hovenden,  will  be  found  appended 
to  the  case  of  Cooper  o.  Denne,  1  Vesey,  Jr.,  667;  and  see  the  notes  to  Seton  O. 
Slade,  3  Lead.  Cas.  in  Eq.  49. 
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agreed  upon  should  enter  into  and  form  part  of  the  consideration 
the  vendor  muat  dischai^e  it  bofora  he  can  call  for  a  completion  of 
the  sale.' 

Tiie  law  then,  recognmng,  primd  fade,  a  necessarj  implication 
of  ft  good  title  in  every  contract  for  ihe  Bale  of  real  estate,  it  follows 
that  an  agreement  by  which  such  a  settled  rule  is  to  be  waived, 
Bhould  be  very  unequivocally  expressed,  and  as  the  law  further 
recognizes  the  purchaser's  rights  to  covenants  for  the  title,  it  is 
difficult  to  perceive  how  an  agreement  to  convey  "  by  a  siifiicient 
irarranty  deed"  (or  words  of  similar  import),  can  weaken  tlie 
agreement  which  is  implied  from  the  mere  relation  of  vendor  and 
purchaser,* 

The  second  class  of  vendors  is  that  of  fiduciary  vendors,  such 
aa  trustees,  executors  (whether  selling  in  exercise  of  a  power,  or 
under  authority  of  a  decree),  mortgagees,  assignees  of  bankrupts, 
insolvents,  and  the  like. 

As  to  "the  usual  covenants"  to  be  given  by  them,  there  being 
an  obvious  difference  between  this  class  of  vendors  and  tliose  who 
sell  in  tlieir  own  right,  the  practice  is,  perhaps,  equally  well  settled 
on  both  sides  of  the  Atlantic,  and  the  rule  may  be  said  to  be  a  gen- 
eral one,  that  from  fiduciary  grantors  having  either  no  ititerest 
in  the  subject  of  the  sale  or  merely  a  naked  legal  title,  the  grantee 
is  entitled  to  no  covenants  but  that  the  grantor  has  done  no  act  to 
incumber  the  estate,  which  is  generally  called  "  the  usual  truatee 
covenant ; "  ^  it  being  evident  that  fiiw  persons  could  be  found  to  act 
in  a  fiduciary  or  representative  capacity  if  they  were  compellable 
to  enter  into  covenants  of  greater  scope  ;*  nor  can  any  covenants 

'  Sogden  on  Vendors  (13th  ed.),  440. 

*  The  remarkB  in  the  text  were  approved  in  Vardeman  t>.  Lkw«on,  17 
Texas,  16. 

'  Infra,  p.  44. 

*  The  rule  ytiHt  respect  to  trustees  and  executors  ma;  be  found  in  Staines  «. 
Morris,  1  Ves.  &  Beames,  10;  Worley  e.  Framptoa,  6  Hare,  660;  Dwinel  v. 
Veazie,  86  Maine,  G09 ;  Sumner  n.  Williams,  8  Mass.  SOI ;  Horlgea  v.  Sftun- 
dera,  17  Pickering,  476;  Shonts  e.  Brown,  8  Casey  (Pa.),  134;  Grantiand 
B.Wigbt,  5  Munford  (Va.),  295;  Allen  c.  Winstow,  1  Randolph  (Va),  71; 
Goddin  d.  Tanghn,  14  GraiUn  (Va.).  10^;  ^""'S  o-  Leach,  1  Ireilell's  £q. 
(N.  C.)416;  Barnard  e.  Duncan,  88  Missouri,  181,  citing  the  text;  Bracken- 
ridge  t.  Dawton,  7  Indiana,  387 ;  Worthy  v.  Johnson,  8  Georgia,  236  ;  Redirine 
r.  Brown,  10  id.  311 ;  Aven  r.  Beckom.  11  id.  1 ;  Chastain  r.  SUley,  23  id. 
36 ;  and  nilh  regard  to  assignees,  in  Wilkins  e.  Fry,  I  Merivale,  244 ;  White  c. 


by  Google 


44  THE  "  DSOAL  COVENANTS,"   AND   WHAT   C0YENANT8 

for  title  be  implied  against  Uiem  from  any  words  of  grant  or 
leasing.' 

The  usual  trustee  covenant  is  generally  expressed  in  the  follow- 
ing words:  "That  be  tbe  said  (trustee)  bath  not  done  omitted 
or  knowingly  suSered  ^  or  been  party  or  priry  to  any  thing  where- 
by tlie  premises  bereinbefore  expressed  to  be  hereby  granted  or 
any  of  tbem  or  any  part  thereof  affected  are  is  or  may  be  Ids- 
peacbed  affected  or  incumbered  in  title  estate  or  otherwise  how- 
soever."* 

Foljambe,  11  Ves.  815,  and  see  tbe  cases  cited  infra,  and  where,  in.  Att'y- 
Gen.  v.  Morgan,  2  Russell,  906,  the  court  cancelled  a  lease  as  having  been 
improperly  granted  by  trustees  of  a  charity,  it  refused,  on  the  appliualiou  of  the 
lessee,  to  sufiur  tbe  covenants  of  the  trustees  to  remain. 

It  is  presumed,  however,  that  nbere  the  vendor  bad  an  interest,  as  well  *a  a 
power,  he  would  always  be  obliged  to  covenant  personally  to  the  cutent  of  that 
interest ;  Barton's  Conveyancing,  73 ;  Hare  v.  Burges,  4  Kay  &  Johns.  57.  It 
might  be  thought  reasonable  that  fiduciary  vendors  should  covenant  for  further 
assurance,  but  the  practice  has  been  otherwise.  Barton's  Convej»n:;ing,  70,  and 
it  has  been  recently  settled  that  this  cannot  be  exacted  of  them;  VVorley  v. 
Frampton,  5  Hare,  560.  It  has,  however,  been  held  that  if  trustees  under  a 
will,  come  into  equity  to  compel  specific  performance  by  the  vendee  of  a  contr&ct 
made  with  their  testator  as  Tendor,  they  will  be  compelled  to  oovcnant  for  the 
title  in  tbe  same  manner  as  he  was  to  have  done;  Page  o.  Broom,  3  Beavan,  36. 
So,  too,  it  has  been  held  that  the  executors  of  one  who  had  agreed  to  take  a  lease 
may,  if  they  admit  assets,  be  compelled  to  enter  into  a  lessee's  covenants  so 
qualified  aa  to  reatritt  their  liability  to  that  wfaicli  they  would  have  incurred  had 
the  lease  with  correaponding  covenants  been  executed  by  their  testator.  Philips 
D.  Evcrard,  5  Siinoiw,  102;  Stephens  v.  Ilotham,  1  Kay  &  Johns.  571.  "These 
deciaioos,"  says  Mr.  Dart,  "  are,  perhaps,  difficult  to  be  reconciled  with  that  in 
Worley  d.  Frampton,  and  seem  to  consist  better  with  the  general  principle  of 
equity,  that  persons  who  agree  to  stand  in  the  place  of  another,  represent  bis 
liabililiea  as  well  as  hia  rights.  They  also  suggest  whether  the  personal  rep- 
resentatives of  a  deceased  vendor  or  purchaser  might  not  be  required  to  join  in 
the  conveyance,  and,  to  the  extent  of  the  assets,  to  enter  into  apecial  covenants 
which  the  deceased  had  agreed  to  enter  into;"  Dart  on  Vendors  (4th  ed.),  505, 

'  Dow  D.  Lewia,  4  Gray  (Maaa.) ,  473 ;  Webster  t.  Conley,  46  Illinois,  14. 
In  Knipe  v.  Palmer,  2  Wilson,  130,  it  seems  to  have  been  thought  that  where  tbe 
committee  of  a  lunatic,  having  no  power  either  in  that  case  or  at  common  law, 
to  lease  the  lands  of  the  lunatic,  nevertheless  did  so,  he  would  be  liable  on 
tbe  covenant  implied  by  the  word  demise,  but  this  comes  within  another  mle 
whifh  is  considered,  infra. 

*  The  benefit  of  tbe  word  "  suffered  "  is  illustrated  by  the  case  of  Rowley  o. 
Bent,  Law  Rep.  3  Eq.  761. 

'  2  Dav.  Con.  49.  where  tbe  author  adds,  "  or  whereby  be  is  in  any  wise 
hindered  from  granting  the  same  or  any  part  thereof  in  manner  aforesaid ; "  but 
on  this  side  of  the  Atlantic  these  words  are  not  usually  inserted.     The  importance 
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But  although  further  covenants  cannot  be  demanded  from  a  fidu- 
ciary  vendor,  yet  it  is  the  practice  in  England  for  the  purchaser  to 
insist  on  covenants  from  the  parties  beneficially  interested  in  the 
purchase-money,  at  least  in  the  case  o(  ceituia  que  trust.'^  The 
practice  of  the  profession,  however,  as  to  tliis  point,  was  not  for 
some  time  enforced  or  even  recognized  by  tha  Court  of  Chancery,^ 

of  (be  phrase  "being  part^  or  privy  to,"  is  «bown  by  Hobaon  r.  MiddletOD,  6 
Bam.  &  Cress.  295,  where  it  was  held  that  the  fact  of  the  covenanlor  having 
aaented  to  an  act  which  he  could  not  prevent,  was  not  a  breach  of  a  coveuant 
that  he  had  not  "  permitted  or  suffered  any  act,  matter  or  thing."  &c. 

'  And  such  was  distinctly  required  in  tbe  recent  case  in  Illinois  of  Crabtree 
s.  Levings,  53  Illinois,  526.  "  It  always  has  been,  and  still  ia  the  practice  of  the 
profesBion,''  says  Lord  St.  Leonards,  "  to  make  all  the  ceatuit  que  truti  whoaa 
shares  of  the  purchase-money  are  in  any  wise  considerable,  join  in  covenants  for 
the  title,  according  to  their  respective  interest."  "  A  bankrupt,"  he  continues, 
"  is  always  made  a  party  to  the  conveyance  of  his  estate,  to  meet  the  difficulty 
which  ihe  purchaser  might  otherwise  ba  put  to  in  maintaining  and  proving  the 
title,  and  the  bankrupt  is  generally  made  to  enter  into  covenants  for  title,  and  in 
the  same  manner  as  he  would  have  done  had  be  sold  the  estate  while  solvent." 
Sugden  on  Vendors  (13th  ed.),  464,  It  seems,  however,  that  the  bankrupt  can- 
not be  compelled  to  do  this,  and  his  concurrence  is  rather  matter  of  favor  than  of 
right;  £];  parJe  Cniwder,  2  Rose,  327;  Waugh  o.  Land,  Cooper,  132;  Sudg. 
Concise  View,  433 ;  and  it  is  apprehended  that  this  would  equally  apply  to 
conveyances  made  by  assignees  for  the  benefit  of  creditors,  under  insolvent  laws. 
"In  sale*  by  trustees,"  says  Mr.  Davidson,  "  under  a  will  for  general  purposes, 
or  by  order  of  court,  the  purchaser  is  not  entitled  to  any  covenant  for  title 
but  that  against  incumbrances,  except  (in, the  case  of  a  will)  when  the  purposes 
to  which  the  purchase-money  is  primarily  applicable  have  since  been  satislied, 
so  that  the  substantial  owners  are,  in  (act,  aacertainable ;  in  practice,  however, 
it  is  tunal  in  any  esse  to  insert  covenants  by  the  parties  who  are  beneficially 
entitled  in  any  considerable  amount  to  the  residue  of  the  purchase-money ;  2  Dav. 
Con.  (1857)  203. 

*  The  practice  was  condemned  by  Lord  Loughborough  in  Wakeman  c.  Duchess 
of  Rutland,  3  Vescy,  233,  504,  affirmed  on  appeal,  8  Brown's  Far.  Cas.  345. 
The  decision  was,  however,  against  the  opinion  of  the  roost  experienced  convcy- 
ODcets  of  that  period,  and  is,  says  Lord  St,  Leonards,  "  by  no  means  on  authority 
dkU  ettluia  que  trust  of  money  to  be  produced  by  the  sale  of  estates  devised  to 
bvstees  to  sell,  cannot  in  any  inetance  be  required  to  covenant  for  the  title. 
Where  the  money  to  arise  by  sale  of  the  estate  is  absolutely  given  to  two  or  more 
pMsons,  they  are  substantially  owners  of  the  estate,  and  must  accordingly  cove- 
nut  for  the  title.  So  even  where  the  money  is  in  the  first  place  to  be  applied  in 
ptpnent  of  debts,  yet  if  they  are  all  paid  previously  to  the  sale,  the  eeatuU  que 
tntt  must,  it  is  conceived,  covenant  for  the  title."  It  may,  moreover,  be  ob- 
■erred  that  Wakeman  c.  The  Duchess  of  Rutland,  was,  to  some  exteni,  against 
tile  views  expressed  by  Lord  Hardwicke  in  Loyd  v.  Griffith,  3  Atkyns,  264,  which 
case  is,  however,  criticised  1^  Hr.  Flatt,  who  says  it  appears  to  have  been  de- 
cided "  ralber  with  reference  to  particnhir  drcnmstancea  than  from  any  general 
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and  it  has  not  been  until  recently  that  it  has  at  all  received  judicial 
approbation.'  It  would  seem  that  the  correct  teat  of  the  application 
of  such  a  rule  would  be  the  extent  of  the  purchaser's  liability  to  see 
to  the  application  of  the  purchase-money."    And  Tory  lately  on  a 

principle ;  "  Fktt  on  Covenants,  392.  Mr.  Dart  considers  that  the  abova  prop- 
osition of  Sugden  "is  too  broadly  stated.  Suppose  that  a  testator  devises  ut 
estate  to  trustees  in  trust  t«  sell,  and  with  power  to  give  receipts,  and  to  divide 
the  proceeds  among  his  children,  all  of  whom  are  lui  jrtrii.  Here  the  benefi- 
ciaries, if  all  wish  so  to  do,  may  elect  that  Ihare  shall  be  no  sale,  but  to  take  the 
land  as  real  estate.  Any  of  the  beneSciaries  may,  however,  require  the  trustees 
to  proceed  to  a  sale,  even  against  the  wishes  of  their  co-bencficiaries.  Assuming 
that  those  who  sigree  to  a  sale  and  join  in  the  contract  are  bound  to  concur  in  the 
conveyance,  and  to  covenant  fur  title  to  the  extent  of  their  interests,  it  does  not 
occur  to  the  writer  that  there  is  any  mode  by  which  the  dissentients  can  he  com- 
pelled  90  to  concur  and  covenant.  Nor  does  he  conceive  that,  if  they  refuse  vo 
to  do,  iheir  refusal  would  entitle  the  purchaser  to  rescind  the  contract.  If  ao, 
the  inability  of  trustees  for  sale  to  procure  the  concurrence  of  all  the  beneficiaries 
amounts,  in  reality,  to  a  defect  in  title ;  "  Dart  on  Vendors  (4th  ed.),  501. 

'  In  the  case  of  the  London  Bridge  Acts,  13  Simons,  176,  lands  were  devised 
to  A  for  life,  remainder  to  B  for  life,  remainder  to  his  sons  saccessively  in  t&il 
male.  A  and  B  during  the  infancy  of  B'a  eldest  son  obtained  Jin  act  of  Parlia- 
ment vesting  the  estate  in  trustees  in  trust  to  sell,  and  the  Tico-Chancellor  "  ap- 
prehended that  where  die  only  persons  who  were  immediately  interested  in  the 
estates  were  tenant^  for  life,  it  was  the  usual  course  to  make  Ibem  covenant  for 
the  title ;  that  the  tenants  for  life  in  this  case  stood  in  the  same  situation  as  if 
there  had  been  a  power  to  sell  the  estates  with  their  consent,  in  which  c»se  it 
would  be  a  matter  of  course  for  them  to  enter  into  the  covenants.'"  See  also 
Page  0.  Broom,  3  Beavan,  86.  In  the  Ute  case  in  Missouri  of  Barnard  e.  Dun- 
can, 38  Mo.  182,  this  sentence  was  quoted,  and  the  court  added,  "  The  matter 
would  seem  to  depend  upon  the  jurisdiction  of  a  court  of  equity  in  a  proper  ease, 
as  where  one  of  the  parties  should  come  into  court  to  enforce  specific  performance 
against  the  other." 

*  Sugden  says,  "  Where  an  estate  is  sold  by  trustees  under  a  will,  and  the 
money  is  to  be  applied  in  paj'ment  of  debts,  &c.,  and  the  residue  is  given  over, 
apurchaaer  is  not  entitled  to  any  covenants  for  the  title,  because  no  line  can  well 
be  drawn  as  to  the  quantum  which  would  make  a  person  liable  to  covenant;  and 
therefore,  if  this  rule  were  not  settled,  a  person  who  only  took  £5  might  as  weU 
be  required  to  covenant,  as  one  who  took  a  large  sum.  The  same  rule  applies 
ex  necessitate  where  an  estate  is  sold  for  similar  purposes  under  an  order  of  a 
court  of  equity.  If  a  diSerent  rule  prevailed,  the  consequence  would  be,  that 
the  estate  could  never  be  sold  by  decree,  till  the  account  was  token  of  all  the 
debts ;  because,  before  that  account  was  taken,  it  could  not  appear  who  were  to 
join  in  the  conveyance,  what  was  the  number,  and  in  what  proportions  they  weT« 
beneRcially  entitled ;  but  it  is  the  constant  practice  to  sell  the  estate  in  the  first 
instance ;  of  course  the  title  can  be  made  only  by  the  trustees  for  sale,  without 
calling  on  the  parties  who  are  presumptively  beneficially  interested."  There 
would  seem  to  be  some  reason  why,  in  America,  etttuU  qae  trvil  should  not  be 
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sale  mftde  under  a  decree,  of  real  estate  vested  iu  trustees,  whose 
receipt  was  to  be  a  good  discliarge,  in  order  to  divide  the  proceeds 
amoug  the  beue&ciaries,  it  was  distinctly  held  that  the  latter,  not- 
withstanding the  practice  of  the  profession,  were  not  bound  to 
covenant  for  the  title.'  But  still  more  recentlf,  it  seems  to  have 
been  thought  that  this  must  he  conQned  to  the  case  of  a  sale  under 
a  decree.'    It  may  be  doubted,  however,  if  this  be  tlie  true  test.^ 

The  question  of  the  purchaser's  right  to  covenants  for  the  title 
from  an  agent,  acting  under  a  power  of  attorney  from  his  principal, 

eompelUble  to  enter  into  covenants  for  title,  which  it,  that  the  Eogliah  doclrine, 
which  in  many  cases  obliges  the  purchaser  lo  see  to  the  application  of  the 
parchase-money,  19  less  regarded  here  (see  Mr.  Wallace's  note  to  the  case 
of  Elliot  D.  Merryman,  1  Leading  CaseB  in  Equity),  and  the  parchaner  is  there- 
fore in  less  need  of  these  covenants  as  a  protection  against  the  future  claims  of 
the  parties  beneficially  interested ;  though  as  regards  claims  under  an  adverse 
paramonnt  title,  it  is  obvious  that  this  reason  cannot  apply. 

The  passage  in  the  text  was  cited  in  thu  late  case  in  New  York  of  Hill  v. 
Kessegien,  17  Barboui's  S.  C.  167,  where  it  is  said,  "  That  liability  (to  see  to 
the  application  of  the  purchase -money)  does  not  now  extend  to  payments  to  the 
trustees  made  in  good  faith;  1  Rev.  Stats.  730,  10  Paige,  282."  and  it  was  held 
that  where  a  Tendor  having  covenanted  to  convey  land  iree  of  all  incumbrance 
died,  leaving  a  widow  and  three  heirs,  one  of  whom  was  an  ioTant,  the  iniknt  was 
decreed  to  convey,  but  without  covenants,  and  the  adult  heirs  were  decreed  to 
convey  with  covenanis  against  their  own  acts.  The  same  point  as  to  covenants 
by  inbnt  heirs  was  decided  in  Hyatt  v.  Seulcy,  I  Kernan  (N.  Y.),  56. 

'  Coltrell  V.  Cottrell,  Law  Eep.  2  Eq.  330.  "  The  purchaser  has  established," 
laid  Staart,  V.  C,  "  that  according  to  the  practice  of  conveyancers,  he  would  be 
entitled  to  covenants  for  title  from  the  beneGi^iariHS.  But  it  is  equally  clear  that 
it  is  an  oppressive  practice,  and  has  not  been  adopted  by  this  court  as  to  sales 
made  under  its  decree.  The  beneficiaries  under  a  wilt  are  not  contracting  parties, 
but  mere  volunteers,  and  it  seems  an  arbitrary  thing  to  hold  that  a  legatee  is  to 
take  nothing  from  the  bounty  of  the  testator  until  be  has  entered  into  covenants 
for  title  and  possibly  has  been  put  to  considerable  expense." 

*  Earl  Poulett  c.  Hood,  Law  Rep.  0  Eq.  115,  per  Lord  Romilly,  M.  R.  In 
that  case,  however,  there  was  a  tenant  for  life,  as  In  re  London  Bridge  Acts, 
aupra,  who,  "  finding  that  a  sale  of  the  term  under  the  decree  was  not  so  advan- 
tageous, chose  instead  of  that  to  sell  under  the  power.  Taking  that  course,  he 
must  take  it  with  all  the  incideuts,  and  one  of  them  is  that  ^e  tenant  for  life 
must  covenant  for  the  title." 

•  And,  says  Mr,  Dart,  "  These  questions  upon  sales  under  the  decree  or  by 
the  directions  of  the  court,  arc,  according  to  the  present  practice,  usually  pre- 
dnded  by  a  special  condition.  And  even  in  the  case  of  private  sales,  it  may  be 
doubted  whether  the  practice  of  convcyancen  could  be  altogether  enforced; " 
Dart  on  Vendors  (4th  ed.),  600. 
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has  oflea  arisen  in  cases  where,  in  a  suit  against  the  latter,  upon 
covenants  made  on  his  behalf  bj  the  agent,  the  right  bo  to  bind 
the  principal  has  been  denied.  In  an  early  case  iii  New  York, 
it  was  assumed  tiiat  as  a  deed  without  any  covenants  for  the  title 
was  sufficient  to  pass  the  estate  to  the  purchaser,  tlie  latter  had  no 
right  to  demand  these  covenants,  and  hence  it  was  said  that  a 
power  of  attorney  to  sell  and  convey  land,  expressed  in  the  usaal 
form,  implied  no  power  to  covenant  for  the  title ; '  and  in  a  subse- 
quent case,^  tlie  same  rule  was  applied  to  the  warranty  of  a  chattel. 
It  has,  however,  been  held  in  England  tliat  au  authority  to  sell  a 
horse  carries  witli  it  an  authority  to  warrant  him  sound,  as  the 
warranty  is,  in  general,  a  natural  incident  of  the  contract.^  Thin 
has  been  approved  and  followed  on  this  side  of  the  Atlantic,  and 
in  many  cases  the  correctness  of  the  New  York  decisions  has  beea 
denied,  and  it  seems  to  be  established  by  the  weight  of  authority, 
that  as  tlie  law  recognizes  the  right  of  a  purchaser  to  covenants  for 
the  title  from  the  principal,  it  will  not  suffer  that  right  to  be  de- 
feated by  the  mere  delegatiou  by  him  of  authority  to  consummate 
the  contract.'*     Wliere,  however,  that   authority  is   restricted  ia 

'  Nizon  o.  HjaeroU,  S  JohDion,  £8.  "The  attorney  was  authorized,"  said 
the  court,  "  to  aell^and  to  execute  conTeyances  and  assurances  in  the  law,  of  the 
land  sold,  but  no  authorit}'  was  given  to  bind  the  principal  by  covenanls.  A 
conveyBDCe  or  assurance  is  good  and  perfect  witbout  either  warrant/  or  personal 
covenants,  and  therefore  they  are  not  necessarily  implied  in  an  authority  to  con- 
vey ;  an  authority  .is  to  be  strictly  pursued,  and  an  act  varying  in  substance  from 
it  is  void."  And  to  the  same  efiet-t  are  Ryder  o.  Jenny,  2  Robertson  (N.  Y.), 
68,  and  Howe  v.  Harrington,  3  C.  E.  Green  (N.  J.),  496. 

■  Gibson  f.  Colt,  7  Johnson,  390.  In  Van  Eps  n.  Schenectady.  13  id.  436, 
Nixon  0.  HyscTott  was  approved,  and  it  was  held  that  a  conveyance  iras  perfect 
without  any  covenants  for  the  title,  and  this  was  also  the  decision  in  Puller  v. 
Hubbard,  6  Coven,  22,  and  Willis  v.  Astor,  4  Edwards'  Ch.  595,  and  these  cases 
have  been  approved  in  Connecticut;  Mead  e.  Johnson,  3  Conn.  592;  Dodd 
e.  Seymour,  21  id.  480.  Such  a  conveyance  ie  certainly  sufficient  to  pass  tbe 
estate  of  the  grantor,  but  is  not,  it  is  conceived,  all  that  the  purchaser  has  a  right 
to  expect.  "  The  title  is  one  thing,  the  covenants  are  other  things,  intended  as  a 
snpport  of  the  title ;  "  Osborne  e.  McMillan,  5  Jones'  Law  (N.  C),  109.  See 
tupra,  p.  23;  Kyle  v.  Kavanagh,  103  Mass.  359. 

'  Alexander  v.  Gibson,  2  Campbell,  565.  See  also  Pickering  v.  Bask,  15 
East,  45 ;  and  as  to  chattels  generally,  see  Story  on  Sales,  §  71. 

•  Hunter  0.  Jameson,  6  Iredell  (N.  C),  252;  Yanada  c.  Hopkins,  1  J.  J. 
Marshall  (Ky.),  293;  Hedges  v.  Kerr,  i  B.  Monroe  (Ky.),  528;  Peters  v. 
Farnsworth,  15  Vermont,  155 ;  Ward  e.  Bartholomew,  6  Pickering  (Mass.),  410; 
Taggerto.  Stanbery,  2  McLean,  C.  C.  643;  Ruckere.  Lowtber,  6  Leigh  (Va.), 
269. 
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terms  so  express  as  to  control  that  which  the  law  otherwise  im- 
plies, the  rights  of  the  purchaser  will,  of  course,  be  limited  b;  the 
letter  of  the  instrument. 

It  is,  however,  a  familiar  rule  that,  in  general,  when  parties  con- 
tract en  autre  droit,  and  bind  themselves  personally,  and  fail  to 
bind  their  principals,  they  are  held  personally  responsible ;  *  and  the 
rule  applies  a  fortiori  to  contracts  under  seal.  This  general  doc- 
trine was  applied  in  England  in  a  case^  where  one  having  cove- 
nanted on  behalf  of  another  to  pay  the  purchase-money  of  certain 
property,  he  was  held  personally  liable  ;  the  court  holding  that  it 
was  impossible  to  contend  that  where  one  covenants  for  another  he 
is  npt  to  be  bound  for  it,  and  the  covenantee  might  prefer  the  secu- 
rity of  the  covenantor  to  that  of  his  principal.^ 

In  this  country  it  has  frequently  happened  that  fiduciary  vendors 
have,  perhaps  from  inadvertence,  entered  into  covenants  for  title  of 
greater  scope  than  the  law  exacts  of  them,  and  in  such  cases  it 
is  well  settled  that  the  covenants  are  personally  binding  upon  ' 
them.  Thus  where,  in  a  case  in  Massachusetts,*  the  grantors, 
"  in  their  capacity  as  administrators,"  covenanted  that  they, 
administrators  as  aforesaid,  were  lawfully  seised  of  the  premises, 
that  they  were  clear  from  all  incumbrances  except  a  certain 
mortgage  and  a  right  of  dower,  that  they  had,  in  their  said  capa- 
city, good  right  to  sell,  and  that,  as  administrators  aforesaid,  they 
would  warrant  and  defend  t)io  premises,  it  was  held  that  the  cove- 
nantors were  personally  bound  to  pay,  oat  of  their  private  estates, 
damages  arising  from  an  eviction  of  the  covenantees.  There  could 
be  no  doubt,  it  was  said,  that  the  grantors  did  not  intend  that  there 
should  bo  any  recurrence  to  themselves,  and  that  they  observed 
peculiar  caution  to  avoid  any  idea  of  personal  liability ;  and  fur- 
ther, that  the  nature  of  the  trausactioD,  the  character  in  which  the 
grantors  contracted,  and  the  language  of  the  instrument,  concurred 

'  See  Story  on  Agency,  §  263,  &&,  and  Knipa  t>.  Palmer,  2  Wiiaon,  130,  dted 
tupra,  p.  44. 

■  Appleton  V.  Binka,  S  East,  148. 

'  See,  to  the  Bime  effect,  Burrell  v.  Jones,  3  Bam.  &  Aid.  47 ;  Kennedy  o. 
Gonveia,  3  Dowi.  &  Ry.  603;  Norton  t>.  HerroD,  1  Car.  &  Payne,  648.  Of 
course,  when  the  principal  ia  bound,  the  agent  or  attorney  U  not ;  Kent  v.  Cbal- 
ftnt,  7  Minnesota.  491. 

*  Sumner  v.  Williams,  8  Ma«i.  162.  There  had  been  previous  cases  in  that 
State  to  the  same  effect ;  Thacher  o.  Dingmore,  5  Mass.  299 ;  Forsler  o.  Fuller, 
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in  proving  that  such  was  the  Intention  of  both  parties;  while  at 
the  same  time  it  must  be  confessed  equally  clear  that  both  parties 
believed  that  the  covenants  were  to  be  efTectual  in  case  of  an  in- 
terruption of  the  estate  supposed  to  be  granted,  though  probably 
neither  of  them  contemplated  the  happening  of  sucli  a  contingency. 
On  the  occurrence  of  that  contingency,  however,  the  court  was 
reduced  to  the  alternative  of  pronouncing  the  covenants  to  be  void 
and  wholly  ineffectual/  or  of  giving  tliem  operation  against  the 
defendants  in  their  personal  and  individual  capacity  ;  and,  however 
hard  the  alternative  might  be,  in  subjecting  the  administrators  to 
the  payment  of  damages  contrary  to  their  intention,  still  it  was 
said  that  the  principle  was  one  too  deeply  rooted  to  be  unsettled. 
It  was,  moreover,  well  remarked,  that  while  an  administrator  was 
not  required  by  any  duty  of  his  office  or  trust  to  enter  into  a  per- 
sonal covenant  for  the  perfection  of  the  title  or  for  tlie  validity  of 
the  conveyance,  beyond  his  own  acts,  yet  it  would  be  admitted  that 
be  was  at  liberty  to  do  so  if  he  chose  thus  to  excite  the  confidence 
of  purchaserB  and  to  enlarge  the  proceeds  of  the  sale,  and  that  he 
might  be  competent  to  engage  his  own  credit  collaterally  in  the 
conveyance.  And  the  rule  as  thus  stated  is  supported  by  many 
authorities.' 

'  That  a  covenant  for  title  made  hy  an  administrator  irill  not  bind  the  estate 
ig  well  settled ;  Mason  o.  Ham,  36  Maine,  673;  Shontz  v.  Brown,  3  Casey  (Pa.), 
134;  Osborne  0.  McMillan,  6  Jonea' Law  (N.  C),  109;  Worthy  e.  Johnson,  8 
Georgia,  236 ;  Mabie  b.  Matleson,  17  Wis.  II ;  Klopp  p,  Moore.  6  Kansw, 
30 ;  Lockwood  d.  tiiboo,  12  Ohio  St.  R.  529 ;  and  the  game  is  true  as  to  the 
right  of  truBtees  to  bind  the  corporation  which  they  represent,  ualeaa  expressly 
authorized  ao  to  do ;  Klopp  o.  Moore,  aupra. 

■  Duvall  V.  Craig,  2  Wheaton,  56  ;  Stinchfield  c.  Little,  1  Greenleaf  (Me.), 
231;  Coe  n.  Talcott.  5  Day  (Conn.),  92;  Mitchell  v.  Hazen,  4  Conn.  495; 
Beldea  o.  Seymour,  8  id.  24 ;  Sterling  p.  Feet,  14  id,  246 ;  Whiting  o.  Dewey, 
15  Ficlcering  (Maas.),  433 ;  Donahoe  c.  Emory,  9  Metcalf  (Maas.),  66 ;  Godley 
p.  Taylor,  3  Devereux  (N.  C),  178  (and  see  Osborne  c.  McMillan,  .i  Jones' 
Law  (N.  C),  109);  Mason  p.  CiUdweU,  6  GUman  (111.),  196;  Mellen  c.  Boar- 
man,  IS  Smcdes  &  Mitrsh.  (Miss.)  100;  Klopp  p.  Moore,  6  Kansas,  30;  Avea 
p.  Beckoin,  11  Georgia,  I,  where  the  subject  is  elaborately  considered  ;  Crad- 
dock  p.  Stewart,  6  Alabama,  77;  Graves  c.  Mattingly,  6  Bush  (Ky.),  361; 
Murphy  o.  Price,  48  Missouri,  247 ;  Mabio  p.  Matteson,  tupia ;  Lockwood  e. 
Wilson,  supra.  Thus,  where  an  administratrix  of  her  deceased  husband  conveyed 
his  estate  under  order  of  court,  and  covenanted  for  tho  title,  it  was  held  that 
although  she  was  not  bound  so  to  covenant,  yet  having  done  so  the  covenants 
would  estop  her  from  claiming  dower  in  the  land;  Megea  v,  Mellon,  23  Missia- 
sippi,  586. 
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As  to  the  third  class  of  TendorB,  namely,  ministerial  vendorB,  such 
sa  sheriffs,  marshals,  tax  coUectora,  and  the  like,  it  is  sufficiently 
apparent,  from  what  has  been  already  said,  that  no  express  cove- 
nanta  for  the  title  of  any  kind  can  be  demanded  from  them,^ 
nor  can  they  be  implied   from  any  words  of  grant  or  leasing.^ 

It  has,  bowever,  been  held  that  where  the  covenantor  expresely  declares  thiit 
hii  liability  shall  be  do  more  than  coextensive  with  his  fiduciary  capacity,  he 
will  not  be  personallj'  bound,  even  although  the  covenants  cany  with  them  no 
prolection  whatever  to  the  covenantee.  Thus,  in  Thayer  n.  Wendell,  1  Gallison 
(TJ.  S.  C.  C).  37,  Story,  J.,  held  that  a  covenant  by  an  executor  in  his  "  capacity 
of  executor,  aod  not  otherwise,"  created  no  personal  liability,  and  that  no  man 
acting  fairly  and  openly  in  alieno  jure,  and  not  otherwise,  can  be  made  answer- 
able in  his  private  capacity  npon  the  contract.     So  where,  in  Day  v.  Browne, 

2  Ohio,  S47,  the  covenant  was  that  the  grantors  would  warrant  and  defend 
"  as  executors  are  bound  by  law  to  do,  "  the  distinction  was  taken  tbat  in  the 
cues  above  referred  to  the  word  executor,  trustee,  &c.,  amounted  only  to 
matter  of  description,  but  that  as  executors  were  not  bound  in  that  State  to 
warrant  at  all,  the  words  were  used  to  qualify  their  responsibility.  So,  in 
Maaifee  o.  Morrison,  1  Dana  (Ky.),  208,  where  executors  covenanted  to 
warrant  "  to  the  extent  of  tbeir  assets,"  it  was  held  that  the  covenant  imposed  no 
obligation  on  them  individually,  nor  beyond  the  assets  in  their  hands  at  the  time 
of  the  eviction,  and  the  previous  case  of  Nicholas  c.  Jones,  3  A.  K.  Marsh. 
(Ky.),  385,  had  been  to  the  same  effect;  and  in  such  cases  there  will  be  no 
estoppel  as  to  any  individual  right  or  estate  which  the  fiduciary  vendor  may  have ; 
Wright  o.  DeGroff,  14  Michigan,  168. 

The  distinction  between  these  two  classes  of  cases  may,  perhaps,  be  that  in 
the  former,  although  the  intention  of  the  covenantor  may  impliedly  appear  to  be 
that  he  intt^nds  his  covenant  not  to  bind  himself  personally,  yet  that  unless  this 
iDtention  be  manifested  by  the  most  'express  and  unequivocal  language,  a  false 
confidence  of  security  may  be  excit«d  on  the  part  of  the  purchaser,  and  the  rule 
applies  that  the  words  of  the  instrument  are  to  be  taken  most  strongly  against 
the  party  using  tliem ;  but  when  the  covenantor  expressly  limits  this  liability,  no 
such  confidence  is  or  ought  to  be  raised,  and  the  covenantee  by  acceptance  of 
such  a  covenant  cannot  draw  from  it  a  greater  protection  than  its  express  terms 
permit.  A  covenant  by  a  part  owner,  to  the  extent  of  his  share,  obviously  binds 
bim  no  farther  ^an  to  tbat  extent;  Coster  t).  Manufacturing  Co.,  1  Creen'a  Ch. 
(N.  J.)  467 ;  and  it  is  done  every  day  by  tenants  in  common ;  see  Mupra,  p.  31. 

■  The  Monte  Allegre,  9  Wfaeaton,  616 ;  Friedly  v.  Scheetz,  9  Serg.  &  Rawle 
(Pa,).  156;  London  o.  Robertson,  5  BlacH.  (Ind.)  276;  RockseU  u.  Allen, 

3  McLean  {U.  S.  C.  C),  857;  Rogers  r.  Horn,  6  Richardson  (S.  C).  361. 
In  Wilson  v.  Cochran,  14  N.  Hamp.  S97,  where  a  tax  collector  had,  in  pursuance 
of  a  statutory  form  for  deeds  to  be  created  by  these  officers,  entered  into  per- 
sonal covenants  for  the  title,  it  was  held  that  they  were  not  binding  on  him,  aa  he 
was  obliged  to  follow  the  statutory  precedent. 

•  Dow  p.  Lewis,  4  Gray  (Mass.),  473 ;  Mi;>ni,  p.  44. 
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Nor,  of  coarse,  can  any  coveaants  be  required  from  the  Bovereign 
power,  whether  represented  by  the  Crown '  or  the  Commonwealth.* 

'  Dart  on  Vendors  (4th  ed.),  607. 

■  State  V.  CrutchBeld,  3  Head  (Tenn.),  113.  It  baa,  honeTer,  beea  held 
tliat  where  the  Commonwealth  has  conveyed  to  an  alien,  with  covenants  of  wir- 
ranty,  she  will  be  estopped  to  set  up  the  alienage  as  ground  of  escheat ;  Com- 
monwealth V.  FejebBcut,  10  Masa.  155;  Commonwealth  o.  Andre,  3  I^ck. 
(Mass.).  224 ;  The  People  v.  Society,  2  Paine's  C.  C.  667 ;  infra,  Ch.  XI. 
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CHAPTER    III. 

THE   COVENANT   FOB  8EI8IN.' 

Title,  from  an  early  day,  was  defined  to  be  the  means  whereby 
tlie  owner  of  land  has  the  just  possession  of  bis  property;'  and  in 
order  that  this  should  be  complete,  there  was  required  juris  et 
Kuinee  conjunction  This  seisin,  which  was  essentially  a  technical 
term,  denoted  the  completion  of  that  investiture  by  which  the 
vassal  was  admitted  to  the  fief ;  and  it  is  familiar  that,  wittiont  it, 
no  freehold  could  be  constituted  or  pass.*    The  delivery  of  posses- 

'  For  tbe  fonn  of  the  covenant,  eae  supra,  p.  24,  n.,  2S. 

'  Co.  Litt.  345  6 ;  2  Black.  Com.  195. 

*  It  yiat  aUo  called  jus  duplicatum,  or  droii  droit ;  Co.  Litt.  266. 

'  Butler's  note  to  Co.  Litt.  366  6 ;  Taylor  r.  Horde.  1  Burrow,  107.  To  this 
there  weu  a  single  exception.  — 'the  case  of  a  fine.  "  When  property  first  became 
Ihe  mbject  of  alienation,  it  was  found  necessary  to  adopt  some  aulbentic  mode 
of  tnmsfer,  which  might  secure  the  possession  and  evince  the  title  of  the  pur- 
chaser. By  the  ancient  common  law  a  charter  of  feoffment  was  in  general  the 
onlf  written  instrument  whereby  lands  were  transferred  or  conveyed.  But 
although  this  assurance  derived  great  authenticity  from  the  Dumber  of  witnesses 
bf  whom  it  was  usually  attested,  and  from  the  solemn  and  public  manner  in 
which  livery  of  seisin  was  formerly  given,  yet  still  it  may  be  supposed  that 
inconveniences  would  frequenlly  arise,  either  from  the  toss  of  the  charier  itself, 
or  from  the  difficulty  of  proving  it  after  a  lapse  of  years.  These  circumstances 
probably  induced  men  lo  look  out  for  some  other  species  of  assurance  which 
tbonid  be  more  solemn,  more  lasting,  and  more  easy  to  be  proved  than  a  charter 
of  feoSiaent.  Experience  must  soon  have  discovered  that  no  title  could  be  so 
secure  and  notorious  as  that  which  bad  been  questioned  by  an  adverse  party  and 
ratified  by  the  determination  of  a  court  of  jusdce ;  and  (he  ingenuily  of  mankind 
soon  found  out  the  method  of  drawing  the  same  advantages  from  a  fictitious  pro- 
cess. To  effect  this  purpose,  the  following  plan  was  adopted :  A  suit  was  com- 
menced concerning  the  lands  intended  to  be  conveyed,  and  when  the  writ  was 
sped  Dttt  and  the  parties  appeared  in  court,  a  composition  of  the  suit  was  entered 
into  with  the  consent  of  the  judges,  whereby  the  lands  in  question  were  acknowl- 
edged to  be  the  right  of  one  of  the  contending  parties.  Hia  agreement,  being 
reduced  into  writing,  was  enrolled  among  the  records  of  the  court,  where  it  was 
preserved  by  the  public  officer,  by  which  means  it  wai  not  so  liable  to  be  lost  or 
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aion  —  the  lirerj  of  seisin — was  the  essential  part  of  a  feudal 
transfer,  and  the  deed  which  accompanied  it  the  mere  antlieutica- 
tion  of  the  transaction.  In  this  sense,  seisin  was  afiioujmous  with 
possession,  and  was  usually  termed  seisin  in  deed,  or  actual  seisin. 
There  was  also,  liowever,  a  Tirtual  or  constructive  seisin,  such  au 
that  of  the  possession  of  a  tenant  for  years,  which  was  deemed  (o 
be  also  the  possession  of  the  owner  of  tlie  reversion.  Then,  too, 
there  was  a  seisin  in  law,  as  where,  after  a  descent,  the  heir,  who 
bad  the  right  of  possession,  though  he  had  uot  actually  entered, 
yet  was  deemed,  for  some  purposes  at  least,  seised  of  the  estate  of 
his  ancestor.^ 

It  has  been  already  said  tliat  warranty,  which  was  the  covenant 
for  title  of  those  days,  partook  in  its  origin  of  the  simplicity  of  the 
early  common  law,^  and  it  was  intended  to  assure  the  title,  in  its 


defaced  m  a  charter  of  feotFinent,  and  would  nt  all  times  prove  itself;  and  being 
Bubstituted  in  place  of  tbe  sentence  which  would  have  been  given  in  case  the  sail 
had  not  been  compounded,  it  was  to  be  held  of  equal  force  with  the  judgment  of 
a  court  of  justice ; "  1  Cruiae  oo  Finea  and  Recoveries,  1.  There  are  existiDg 
records  of  fine»  levied  in  the  reign  of  Richard  I,,  Bn<l  traces  of  finea  levied  in  tbe 
preceding  reign ;  see  the  Book  of  Fines  printed  by  tbe  Record  Commissioners  Id 
1835. 

'  At  this  lapse  of  time,  few  subjects  require  to  be  bandied  with  greater  deli- 
cacy than  those  of  seisin  and  disseixin,  —  tbe  latter,  wbicb  bears  tbe  reputation 
of  being  "  ona  of  tbe  most  obscure  and  ditSrult  in  the  law  "  (I  Cruise  on  Real 
Property,  14),  having  caused  much  difference  of  opinion  as  to  its  essence  and 
operation,  between  the  most  distinguiehed  authorities.  It  is  sufficient  here  to 
notice  that  in  the  well-known  case  of  Taylor  v.  Horde,  1  Burrow,  60,  the  prin- 
raples  of  the  common  law  were  ably  shown  by  Mr.  Knowler  to  be,  that  a  wrong- 
ful possession  b3'  a  stranger,  and  feoffment  by  him,  passed  to  the  feofiee  an  actual 
immediate  estate  of  freehold  with  all  its  rights  and  incidents,  defeasible  only  by 
tbe  lawful  owner,  whose  right  of  entry,  however,  was  taken  away  by  a  descent 
caat  on  the  heir  of  the  feoffee.  Lord  Mansfield,  however,  held  that  mere  acts  of 
intrusion  or  trespass,  followed  by  a  feoffment,  could  not  thus  turn  tbe  lawful 
owner  into  a  disseisee,  unless  he  should  elect  to  consider  himself  disseised;  and 
this  doctrine  has  been  since  generally  adopted  in  the  English  cases  (,Turritt  n. 
Wesre,  3  Price,  675;  Goodright  o.  Forester,  1  Taunt.  578;  Doe  o.  Lynes,  3 
Bam.  &  Cress.  388),  notwithstanding  the  earnest  stand  made  against  it  by  Mr. 
Preston  and  Mr.  Butler;  Preston  on  Abstracts,  279;  Butler's  note  to  Co.  Litt. 
S30  b.  In  America,  the  cases  which  are  collected  in  tlie  Digests  under  the  bead 
of  "  Seisin  and  Disseisin,"  have  reference  almost  exclusively  to  what  constitutes 
an  adverse  possessioa  nnder  the  limitation  acts,  as  to  which  the  cases  are  classi- 
fied in  Mr.  Wallace's  note  to  Taylor  v.  Horde  in  Smith's  Leading  Cases. 

'  See  tupra,  p.  8. 
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strict  definition  ;  that  is,  tlie  union  of  the  right  aad  the  ponsession, 
—  the  jv»  and  the  »emna} 

But  with  the  passage  of  the  statute  of  Uses  came  those  convey- 
ances which,  taking  effect  nnder  it,  rendered  the  livery  of  seisin  no 
longer  necessary,  and  in  the  course  of  the  change  from  the  ancient 
to  the  modern  system  of  law  which  was  going  on  during  the  cen- 
tury and  a  half  which  elapsed  between  the  end  of  Henry  the 
Eighth's  reign  and  the  restoration  of  Charles,  the  word  seisin  seems 
gradually  to  have  been  looked  upon  less  as  one  of  the  elements  of 
title  than  as  eynouymous  with  title  itself,  and  the  covenant  that 
one  was  seised  in  fee  was  in  the  reports  of  that  time  regarded  as  a 
covenant  for  the  title  '  in  contradistinction  to  the  covenant  for  quiet 
enjoyment,  which  was  called  a  covenant  to  assure  the  possession;' 
and  such  a  constrnction,  though  denied,  as  will  be  seen,  in  parts  of 
this  country,  has  been  preserved  in  England  to  the  present  day.* 
In  this  sense,  therefore,  the  covenant  for  seisin  is  synonymous  with 
the  covenant  of  good  right  to  convey.* 

But,  as  has  been  before  shown,  the  form  in  which  the  covenants 
for  title  are  expressed  is  one  of  the  marked  distinctions  between 
conveyances  on  the  different  sides  of  tlie  Atlantic,  and  the  cove- 
nant for  seisin  is,  in  most  of  the  United  States,  briefly  expressed 
by  the  words,  "  that  the  said  (grantor)  is  lawfully  seised,"  or 
**  has  a  good  and  sufficient  seisin,"  or  words  to  that  effect.^  And 
at  the  time  when  these  covenants  were  originally  introduced,  owing 
to  the  sense  in  which  the  word  seisin  was  used,  as  synonymous 
with  title,  a  covenant  expressed  in  this  short  form  had,  in  England, 
the  same  practical  import  as  the  longer  form  which  succeeded  it, 
and  a  covenant  that  one  was   seised,  or  lawfully  seised,   meant 

'  See  fupra,  p.  16, 

*  Cooke  0.  Fowns,  1  Eeble,  95. 

*  Gr^ory  v.  M»jo,  3  Keble,  745,  765. 

*  Howell  e.  Richards,  11  Eut,  641 ;  Young  o.  Raincock,  7  Com.  Bench,  810. 

*  Browning  r.  Wright,  2  Boe.  &  Pull.  13.  They  are,  however,  far  from  being 
ijn  on jmous  CO  Tenants  in  all  respects;  as  although  a  covenant  for  seisin,  aa  ex- 
pressed above,  implies  a  right  to  convey  (Nervin  v.  Munns,  3  Leviuz,  46),  yet 
the  converse  of  this  will  by  no  means  hold,  the  instances  being  numerous,  in 
which  one  has  a  good  right  to  convey,  though  not  seised  of  U)e  estate  which 
would  pass  by  the  conveyance ;  see  w^ra,  Ch.  IV, 

*  Supra,  p.  28. 
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seised  of  an  indefeasible  estate  ;  in  other  words,  it  was  a  covenant 
for  the  title,  in  its  technical  souse. ^ 

But  for  more  than  half  a  century,  a  dififerent  and  peculiar  con- 
struction has  been  given  to  this  covenant  in  a  few  of  the  United 
States,  in  which  it  is  considered  that  a  covenant  that  one  is  "  law- 
fully seised,"  or  has  "  a  good  and  Bufhcient  seisin,"  does  not  require 
that  the  grantor  should  have  an  indefeasible  estate,  and  is  not 
broken  if  an  actual  seisin,  no  matter  how  tortious,  provided  it  be 
under  color  of  title,  be  given  to  the  purchaser.^ 

This  doctrine  seems  to  have  been  first  announced  in  Marston  v. 
Hobbs,  decided  in  Massachusetts  in  1817,  where  it  was  said,  "  The 
defendant,  to  maintain  the  issues  on  his  part,  was  obliged  to  prove 
his  seisin  when  the  deed  was  executed.  But  it  was  not  necessai; 
to  show  a  seisin  under  an  indefeasible  title.  A  seisin  in  fact  was 
sufficient,  whether  he  gained  it  by  hie  owd  disseisin,  or  whether 
he  was  in  under  a  disseisor.  If  at  tlie  time  he  executed  the  deed 
he  had  the  exclusive  possession  of  the  premises,  claiming  the  same 
in  fee-simple  by  a  title  adverse  to  the  owner,  he  was  seised  in  fee 
and  had  a  right  to  convey.  If  the  defendant's  grantor  bad  no 
authority  to  convey  the  premises  to  the  defendant,  yet  if,  in  fact, 
he  entered  under  color,  though  not  by  virtue  of  that  deed,  and 
acquired  a  seisin  by  disseisin,  by  ousting  the  former  owner,  he  has 
not  broken  these  covenants,"  ^ 

In  the  ensuing  year,  the  same  court  applied  this  doctrine  under 
a  covenant  apparently  similarly  worded,  by  deciding  that  a  cove- 
nant for  seisin  was  not  broken  where  the  grantor  had,  some  years 
before  the  execution  of  the  deed,  entered  upon  the  lands,  claiming 
to  hold  them  by  a  grant  from  the  Commonwealth,  whicli  possession 
he  had  transmitted  to  the  plaintiff  his  grantee ;  *  and  the  coustruo- 

'  Cooke  v.  Fonus,  1  Eeble,  95 ;  Gny  t>.  Briscoe,  Noy,  142.  The  student 
will  observe  that  Uie  word  "  not,"  iu  the  report  of  Gra;  v.  Briscoe,  is  an  erideat 
mistake. 

*  The  possession  of  a  mere  trespasser,  avowed  to  be  such,  wilt  not  of  coone 
be  sufficient.  Thus  iu  Wheeler  d.  Hatch,  12  Maine,  380,  where  tlie  grantor  was, 
as  uD  one  lot,  in  autual  possession,  though  without  claiming  title,  it  was  held  bj 
the  Supreme  Court  or  Maine  (who  have  adopted  tLe  doctrine  referred  to  in  the 
t«xt)  that  the  covenant  was  broken. 

*  2  Mass,  439,  Parsons,  C.  J ;  there  appears  to  have  been  no  argument  on 
this  point,  which  was  decided  almost  incidentally. 

'  BearcG  v.  Jackson,  4  Mass.  408.  "  At  to  the  other  exception,"  svd  Fai^ 
sons,  C.  J.,  "  it  is  very  clear  that  the  defendant's  intestate,  being  in  possession, 
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tion  thus  given  lias  been  adhered  to  iu  Massachusetts,  recognized 
and  adopted  in  Maine,  and  in  a  qualified  sense  in  Ohio,'  and  ap- 

cltimiug  a  fee-gimple  in  tbe  land,  was  able  to  convey.     So  the  covenaot  of  a«isin 
WMnot  broken." 

'  Chapel  V.  Bull,  IT  Masa.  219 ;  Wait  n.  Maxwell,  5  Pitk.  (Maes.)  217 ;  Cor- 
nell e.  JacksoD,  S  Cuihing  (Mass.),  S09;  Raymond  r.  Raymond,  10  id.  134; 
Folletl  r.  Grant.  5  AUen  (Mass.),  175 ;  Kirkendall  d.  Mitchell,  3  McLean  (U.  S. 
C.C),  145  (dictum  by  McLean,  J.)  ;  CuBb m an  n.  Blan chard,  2Greenleaf  (Me.), 
268,  269;  Griffin  e.  Fairbrotber,  1  Fairf.  (Me.)  69;  Wliceler  v.  Hatch,  3  id. 
389;  Bootbby  n.  Hathaway,  20  Maine.  265;  Baxter  n.  Bradbury,  id.  260; 
Wibon  p.  Widenham,  51  id.  567 ;  Backus  e.  McCoy,  3  Ohio,  211.  "  The  eove- 
nanls  so  aaual  in  our  deeds,"  said  the  conrt  in  Raymond  v.  Raymond,  mpra, 
"  that  the  granior  is  '  seised  of  the  premises,  and  that  be  has  good  right  to 
sell  and  convey  tbe  same,'  have  long  since  bad  a  judicial  construction  in  this 
Commonwealth.  These  covenants  do  not  express  or  imply  a  warranty  of  any 
absolute  title;  they  relate  to  the  actual  seisin  of  the  frranlor,  and  that  he  has  such 
poBicision  of  the  premises  as  that  he  may  execute  a  deed  thereof."  And  see 
Crocker  on  Common  Forms  (2d  ed.),  60. 

The  case  in  Ohio,  of  Backug  d.  McCoy,  though  differing  in  some  respects  from 
these  cases,  yet  elates  with  clearness  the  doctrine  on  wbiub  they  rest.  Aft«r 
referring  to  the  decision  in  Mareton  v.  Hobbi.  Sherman,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "This  decision  appears  lo  us  to  be  founded  on 
■ound  and  correct  principles.  If  the  grantor  is  in  the  exclusive  possession  of 
the  land  at  the  time  of  the  conveyance,  claiming  a  fee  adverse  to  the  owner, 
although  be  was  in  by  his  own  disseisin,  his  covenant  of  seisin  is  not  broken 
[until  the  purchaser,  or  those  claiming  under  bim,  are  evicted,  by  title  para- 
mount]. He  has  a  seisin  in  deed,  as  contradistinguished  from  a  seisin  in  law, 
ioScient  to  protect  him  from  liability,  under  his  covenant  [as  long  as  those 
claiming  under  hioi  may  continue  so  seised].  Actual  disseisin,  or  the  aL'tual  ad- 
vene possession  of  the  lands  of  another,  is  the  commencement  of  a  right,  which, 
by  lapse  of  titae,  may  ripen  into  a  perfect  title  in  the  disseisor  or  possessor ;  and 
daring  the  time  that  the  grantee  of  such  disseisor  remains  in  the  undisturbed 
possetsion  of  tbe  lands,  by  reason  of  ihe  conveyance  of  such  disseisor,'  he  cannot 
maintain  an  action  upon  the  covenant  of  seisin.  No  breach  of  such  covenant 
will  have  taken  place  if  the  grantor  was  seised  in  deed  at  the  time  of  the  con- 
veyance, however  that  seisin  may  have  been  acquired.  If  the  grantor,  at  the 
time  of  executing  this  conveyance,  was  in  possession  of  the  land,  either  as  dis- 
seisor, or  under  color  of  title,  it  cannot  be  said  that  he  was  not  seised  of  an  estate 
in  the  premises."  And  this  doctrine  was  subsequently  affirmed  in  Foote  v.  Bar- 
net,  lU  Ohio,  327,  and  Devore  c.  Sunderland,  17  id.  60.  The  parts  in  this 
qxotatioD  marked  within  brackets  draw  a  distinction  which  is  not  recognized  by 
the  cases  referred  to  in  the  text.  Marston  v.  Hobbs  and  the  cases  which  fallow 
it  decide  that  if  there  is  an  actual  seisin  the  covenant  is  not  broken  at  all,  — 
that  there  lias  been  and  can  be  no  breach,  and  that  the  covenant  will  have  been 
lolly  answered,  even  though  the  purchaser  should  afterwards  be  evicted.  Bat 
the  cue  of  Backas  r.  McCoy  decides  that  where  there  is  an  actual  seisin,  tbe 
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proved  very  recently  in  Illinoia.^  Where,  however,  the  covenant 
is  expresBed  by  the  words,  "seised  of  nu  indefeanible  estate,"  it 
receives  the  same  construction  everywhere,' 

coTenant  is  not  broken  al  that  time  ;  it  remainB  unbroken  so  bng  aa  the 
grantee,  or  tbose  claiming  aDder  him,  contiouc  seised,  and  tbe  breach  is  post- 
poned until  their  seiain  be  disturbed,  either  actually  or  const nictivelj.  TUi 
course  of  reasoning  is  intended  to  gi?e  to  the  heir,  the  devisee,  or  the  asngnec 
of  the  covenantee,  a  right  of  action  in  his  own  name  where  the  actual  seisin  hu 
been  transfurred  to  him,  —  a  result  to  which  the  cases  aboTe  cited  refuse  their 
coDCurreuue,  as  they  hold  that  the  coveoant  for  seisin  is  broken,  if  at  all,  Ute 
instant  it  is  made,  becoming  thereby  a  right  of  action  and  incapable  of  transmis- 
sion by  descent  or  assignment ;  see  Ch.  VIII. 

The  class  of  ca^^es  thus  referred  to  must  be  distinguished  from  that  class  to 
which  belong  Beddoe  e.  Wadsworth,  21  Wend.  120 ;  Fowler  r.  Poling,  2  Barb. 
300;  Slater  u.  Rawson.  6  Metcalf,  439,  &c.,  which  decide  tfiat  a  seisin  in  fact  ii 
a  sufficient  estate  to  carry  with  it  to  sn  assignee  the  covenants  for  quiet  enjoy- 
ment and  of  warranty;  see  infra,  Ch.  X.  It  does  not  necessarily  follow,  how- 
ever, that  such  a  seisin  will  support  a  covenant  for  seisin.  In  the  late  case  in 
New  York  of  Colt  f.  McKeynolds,  2  Robertiion,  6SS,  the  court,  while  coDsider- 
ing  itself  ouable  to  understand  what  is  meant  by  seisin  in  fact  as  distinguished 
from  a  seisin  in  law,  yet  deemed  the  caae  of  Fowler  v.  Poling,  rttpra,  to  be  an 
authority  tliat  a  mere  defeasible  title  will  not  work  a  breach  of  tbe  coveuact  for 

'  Watts  p.  Parker,  27  IHinois,  229.  The  court  were  "  inclined  to  tbiuk  tbe 
doctrine  held  by  the  Supreme  Court  of  Massachusetts  to  be  quite  as  applicable 
to  our  condition  and  to  the  exigencies  of  our  State  as  any  other,  and  to  adopt  it 
as  a  sound  doctrine."  The  facts,  however,  showed  that  the  title,  as  was  said  by 
the  court,  had  ripened  by  twenty-six  years'  possession  into  an  indefeaaible  one 
(as  to  which  see  infra,  p.  64).  The  case  itself  was  perfectly  correctly  dedded,  as 
the  action  was  not  covenant  broogbt  by  the  purchaser,  but  the  breach  of  the  cove- 
nant was  eet  up  by  tbe  latter  as  a  defence  to  payment  of  ihe  puruhaae-moDey ; 
(as  to  which  see  infra,  Ch.  XIV.) 

*  The  dislinctJon  thus  arising  from  the  form  of  the  covenant  was  noticed  in 
Prescott  0.  Trueman,  4  Mass.  631 ;  Smith  ».  Strong,  14  Pick.  132 ;  Raymond  d. 
Raymond,  10  Cusbtng  (Mass.),  134;  Garfield  v.  Williams,  2  Vermont,  328; 
Pierce  v.  Johnson,  4  id.  53 ;  Abbott  c.  Allen,  14  Johns.  252 ;  Collier  v.  Gamble, 
10  Missouri,  472.  "Tbe  doctrine  established  in  some  of  the  neighborii^ 
States,"  said  the  court  in  Pierce  v.  Johnson,  "  that  the  covenant  of  seisin  is 
satisfied  by  a  possession  without  title,  cannot  well  be  reconciled  to  sound  reason, 
except  when  applied  to  the  naked  covenant  of  seisin  without  any  words  that 
imply  any  other  right  but  mere  possession." 

Professor  Dane  draws  tbe  distinction  somewhat  fiirther  than  is  supported  by 
the  authorities.  "  If,"  says  be,  "  the  grantor  covenant  he  is  seised  in  fee,  and  tbe 
issue  be  thereon,  and  he  proves  seisin  in  fact  even  by  disseisin,  he  maintains  tbe 
issue ;  but  if  he  covenant  he  '  is  lawfully  seised  in  fee,'  and  the  issue  be  tiiereon, 
it  is  essential,  to  maintain  the  issue,  he  prove  he  was  lawfully  seised;  and  if 
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There  is  oue  point  of  view  from  which  the  construction  thus 
given  to  this  covenant  might  readily  appear  to  be  correct.  Since 
posaession  enduring  for  a  Bufficient  length  of  time  will,  under  the 
limitation  acts,  ripen  into  a  good  title,  tliere  would  seem  reason 
for  holding  that  such  possession  should  be  regarded  aa  an  actual 
estate  from  the  moment  of  its  commencement,  and  therefore  that 
the  "  seisin  "  which  this  covenant  purports  to  assure  might  prop- 
erly be  used  in  its  old  signification,  and  not,  as  has  been  more 
recently  the  case,  as  synonymous  with  title.^ 

But  some  of  these  same  cases  which  decide  that  a  possession 
under  color  of  title  is  sufficient  to  support  a  covenant  for  seisin  as 
expressed  above,  take  no  distinction  between  such  a  covenant  and 
the  covenant  of  good  right  to  convey.  Independently  of  the  stat- 
utes of  cliampertj,'  the  latter  covenant  has  no  connection  what- 
ever with  the  possession,  —  it  refers,  as  its  language  indicates, 
merely  to  the  right.^  This  distinction,  however,  seems  often  to 
have  been  overlooked.  Thus,  in  an  early  case  in  Massachusetts,* 
it  was  held  that  one  who,  claiming  to  be  seised,  had  covenanted 
that  he  had  "  full  power,  good  right  and  lawful  authority  to  sell," 
was  a  competent  witness  for  his  grantee,  in  an  action  against  him 
under  the  paramount  title,  "  as  there  was  do  covenant  that  the 
grantee  should  have  a  good  title."     So  in  a  subsequent  case,"  it 

tdsed  only  by  diaaeism  and  wrong,  the  jury  cvinot,  on  this  issue,  find  be  was 
lawfully  ieised;"  4  Dane's  Ab.  339.  Tbe  cases,  however,  do  not  draw  the  dis- 
tinction between  "seised"  and  "  lawfully  seised."  In  most  of  those  cit«d  in  the 
text,  the  covenant  was  &iat,  tbe  grantor  was  lawfully  seised,  tiie  two  ezpres- 
ttons  being  treated  as  synonymous.  But  the  distjnction  is  taken  between  these 
expressions  and  "  indefeatihly  seised." 

'  Thus  in  Wheeler  v.  Hatch,  3  Fairfield  (Me.),  389;  Thomas  ir.  Perry, 
Peters'  C.  C.  R.  49 ;  and  Wilson  c.  Forbes,  2  Devereuz  (N.  C),  35,  it  was  held  that 
the  covenant  for  seisin  was  broken  by  an  adverse  posEession  under  color  of  title. 
In  the  first  of  these  cases  there  were  two  lota,  as  to  one  of  which  the  grantor  was 
in  posaeaeion,  though  without  claiming  title,  and  as  tij  tbe  other,  there  was  an 
tdverse  posBession  under  color  of  title,  and  it  was  held  that  the  covenant  was 
broken  as  to  both.  So  in  Trjplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.)  486,  it  was 
held  that  a  corenant  that  tbe  grantor  had  good  right  to  convey  conld  not  be 
construed  aa  a  covenant  for  seisin,  because  it  was  notorioas  at  the  time  of  con- 
vejsntM  that  there  was  an  adverse  posaession. 

*  The  connection  of  this  subject  with  the  champerty  acts  is  noticed  t'n/ra,  p.67. 

•  See  iTiJra,  Ch.  IV. 

4  Twambly  r.  Henley,  4  Mass.  441. 
>  FreacoU  n.  Tmeman,  4  Mass.  631. 
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was  aaid  "  the  covenant  for  seisin  ia  not  broken,  for  it  was  admitted 
that  the  grantor  was  eeised  ;  neither  is  the  covenant  of  a  right  to 
convey  broken,  for  a  man  seised  has  a  right  to  convey."'  So  in  a 
more  recent  case,'  where  the  covenants  were  those  of  good  riglit 
to  convey  and  of  warranty,  it  was  said  by  the  court  that  "  the 
covenants  of  seisin  aad  of  right  to  convey  are,  to  all  practical 
purposes,  synonymous  covenants  ;  the  same  fact,  namely,  the 
seisin  in  fact  of  the  grantor  claiming  the  right  to  the  promises, 
will  authorize  both  covenants,  and  the  want  of  it  is  a  broach  of 
both."  And  very  lately  it  has  been  said,  "  the  covenant  of  a  right 
to  convey  is  synonymous  with  the  covenant  for  seisin.  The  actual 
seisin  of  the  grantor  will  support  both  of  these  coveuaiits,  irre- 
spective of  his  having  a  good  indefeasible  title,""  Again,  where 
ill  a  case  in  New  Hampshire  *  the  defendant  had  covenanted  that 
be  was  the  lawful  owner  of  the  land,  and  was  seised  and  possessed 
thereof  in  bis  own  right  in  fee-simple,  and  bad  full  power  and 
lawful  authority  to  grant  and  convey  the  same,  it  was  observed 
that  "  each  of  these  amounts  only  to  a  stipulation  tliat  the  grantor 
has  such  a  seisin  that  the  land  will  pass  by  his  deed."  ^ 

But  the  doctrine  that  the  covenant  for  seisin  is  not  broken  if  the 

>  The  same  expression  wu  used  in  delivering  the  opinion  of  the  court  in 
FitzhugU  ».  Croghan,  2  J.  J.  Marsh.  (Ky.)  429,  but  the  word  seisin  was  there 
need  as  ayuonfmous  with  title,  in  its  old  sense.  "  A  complete  legal  title,"  said 
the  court,  "  is  the  jurii  et  leinnx  eoT^iav:tia,  the  title  and  possession  united. 
This  is  the  technical  and  legal  import  of  the  terms  '  seised  of  the  legal  title.' 
'  Seisin  '  means  a  vi  ttrmini,  (he  whole  legal  Ulle.  A  covenant  of  seisin  is 
broken  if  the  covenantor  have  not  the  possession,  the  right  of  posseasion,  and 
the  right,  or  legal  title.  It  would,  therefore,  be  difficult  to  imagine  a  case  id 
which  a  party  could  be  seised  snd  yet  not  haie  the  right  to  sell  and  convey  the 
legal  title.  Seisin  is  a  noni^n  geiteralitiimum  which  includes  the  right  to  sell ; 
Omne  vu^iu  corUin^  in  st  minus."  Although  it  may  perhaps  be  doubted  whether 
the  signification  thus  given  to  the  word  seisin  is  not  rather  larger  than  the  old  law 
gave  to  it  (else  the  words  "ytu"  and  " seitirta"  would  not  have  been  dis- 
tinguished as  together  making  a  perfect  title,  see  p.  53),  yet  as  applied  to  the 
covenant  for  seisin,  the  definition  is  certainly  lupported  by  all  the  authorities, 
except  the  few  cases  now  under  consideration ;  see  infra,  p.  61  et  seq. 

■  Slater  V.  Rawson,  1  Metcalf  (Mass.) ,  450,  456. 

'  Raymond  v.  Raymond,  10  Gushing  (Mass.),  134. 

*  Willardc.  Twitchell,  1  N.  Hamp.  178,  where  it  was  said,  "it  is  deeply  to  be 
regretted  that  it  has  been  so  settled,"  Breck  v.  Young,  It  id.  491 ;  but  in  Parker 
p.  Brown,  15  id.  176,  these  cases  have  been  overruled,  and  the  doctrine  rejected ; 
see  infra,  p.  62. 

>  See  infra,  p.  65  «t  teq.,  for  an  explanation  of  these  cases. 
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'  vendor  has  an  actual  seisin  at  the  time  of  the  esecutioQ  of  the  deed, 
ia  not  ont;  con&Dcd  to  the  States  already  mentioned,  but  has  been 
denied  in  others.  In  an  early  case  in  Vermont,  the  court  said : 
"The  present  covenant  declared  upon  is  that  the  grantors  were 
veil  seised  of  the  same  land  in  fee-simp]e,  and  had  in  themselves 
good  right  to  bargain  and  sell  the  same  in  the  manner  in  said  deed 
mentioned.  These  expressions,  and  those  of  similar  import,  have 
always  been  considered  in  this  State  as  amounting  to  a  covenant 
of  title.  Tliey  have  been  inserted,  that  they  should  be  bo  consid- 
ered. It  is  argued,  however,  that  this  means  nothing  more  than 
that  the  grantors  were  in  possession,  claiming  to  hold  in  fee-simple. 
This  alteration  might  as  well  be  incorporated,  by  construction,  into 
all  the  covenants  that  decidedly  relate  to  title  in  the  whole  deed. 
That  they  were  well  seised  in  fee^imple,  means  that  they  were 
actually  in  possession,  claiming  to  hpld  in  fee-simple.  That  they 
had  good  right  to  sell  and  convey,  means  that  they  claim  to  have 
such  right.  That  the  premises  are  free  from  all  incumbrances, 
means  that  they  claim  that  they  are  thus  free.  This  is  not  the 
most  natural  and  obvious  meaning  of  tlie  usual  expressions  in 
deeds  of  warranty.  They  say  nothing  about  claiming.  They 
speak  of  realities.  Fee-simple  denotes  a  permanent  estate.  Well 
seised  in  fee-simple  denotes  a  seisin  of  a  permanent  estate.  Such 
would  be  the  most  natural  construction,  without  the  aid  of  concur- 
rent circumstances.  But  when  we  recollect  that  this  deed  was 
made  aod  executed  at  a  time  and  place  when  and  where  such  ex- 
pressions were  universally  understood  to  relate  to  title,  it  would 
do  injustice  should  we  give  to  them  a  different  construction."' 

The  Massachusetts  decisions  have  been  also  commented  on 
with  severity,  and  their  reason  denied  in  Connecticut;^   and  in 

'  Catlin  V.  Hurlburt,  3  Verm.  407,  per  Hutchinson.  C.  J.  This  decision 
has  been  always  adhered  to ;  Richardsou  ti.  Dorr,  5  Yerm.  21  ;  Mills  v.  Cat- 
Kn,  2-2  id.  106. 

'  Iiot^kwood  p.  Sturdevant,  6  Conn.  385,  where  Hosmer,  C.  J.,  who  delivered 

the  opinion  of  the  court,  alter  considering  that  the  cases  of  Merston  n.  Hobba,  &o., 
were  inapplicable,  observed,  "I  cannot  yield  to  them  my  assent.  That  which 
sbowi  covenanta  of  seisin  and  of  right  to  convej,  to  be  broken,  is  their  falait}'. 
If  the  covenants  are  true,  they  remain  inviolate ;  if  they  are  not  true,  they 
are  broken.  On  the  lame  principle,  if  they  are  entirely  false,  ttiey  are 
wholly  Tiolated ;  and  if  partially  untrue,  thay  are  broken,  but  in  part  only. 
All  this  is  eelf-evident.  Although  the  covenantor  should  have  had  the  actual 
pouesaioD   of  the  premisea,   and  an  ideal   or   imaginary  right,   founded  on  a 
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a  recent  case  in  New  Hampsliire,  the  Supreme  Court,  after  an  . 
'  able  argument  in  oppOBition    to   the   doctrine    of  actual    seisin, 
repudiated  it  altogether,'  overmling  the  previous  decisions  in 

■uppoeed  title  that  wm  merely  colorable,  yet  Ihit  i>  not  a  legal  teitin  m  Jee ;  ftnd 
nothing  short  of  this  will  support  a  coTeuant  that  the  grantor  is  seised  in  fee- 
simple  ;  because  nothing  short  of  this  proves  the  coTeiuuit  to  have  been  true. 
This  construction  Decessarily  results  from  the  unequivocal  words  of  the  cove- 
nantor, and  the  unqueaEionable  object  of  the  covenant.  That  was  secnritj  to 
the  purchaser,  to  the  extent  of  the  title  purporting  to  have  been  conveyed.  Tha 
determinations  on  which  I  am  expressing  an  opinion  are  oppoeed  to  the  plain 
intendment  of  the  moat  unambiguons  expreBsions,  to  the  object  of  the  parties  in 
making  the  covenants  in  question,  and  to  their  udlity  by  reducing  them  to  little 
more  than  a  nugatory  agreement.  A  seisin  in  fiict  of  an  estate  in  fee-simple,  if 
the  word  seisin  intends  any  thing  more  than  possession,  is  an  expression  without 
meaning,  where  there  is  no  seisin  in  law.  In  the  nature  of  things,  there  is  bat 
one  species  of  seisin  in  fee,  and  that  necessarily  is  the  possession  of  an  estate  con- 
veyed, with  such  a  legal  interest  as  the  fee-simple  denotes."  The  covenant,  how- 
•  ever,  in  this  case  was  for  an  indefeaaible  estate,  —  an  expression  which  admits  of 
but  one  construction.  The  case,  therefore,  did  not  call  for  the  above  remnils, 
as  was  indeed  admitted.  In  the  recent  case  of  Comstock  e.  Comstock,  23  Conn. 
349,  it  was  held  that  the  covenant  was  broken  if  the  covenantor  was  seised  as 
tenant  in  tail  only. 

'  Parker  r.  Brown,  1{>  N.  Hamp.  186.  "  We  have  given  the  question,"  said 
Parker,  C.  J.,  who  delivered  the  opinion,  "all  the  consideration  that  the 
intrinsic  importance  of  the  principle,  and  the  inexpediency  of  holding  a  different 
doctrine  from  that  which  has  been  once  promulgated,  even  incidentally,  except  in 
a  clear  case,  demands  of  us.  But  that  consideration  has  satlsGed  us  that  the  fair 
import  of  the  covenant  of  seisin  extends  beyond  a  mere  engagement  that  the 
party  is  seised  of  the  land  by  a  seisin  which  would  be  good  only  against  another 
having  no  pretence  of  title.  After  contracting  that  they  are  the  lawful  owners  of 
the  premises,  the  grantors  covenant  that  they  are  lawfully  seised  in  their  own  right 
in  fee-simple.  This  engagement  is  certainly  not  satisfied  in  any  just  sense,  by 
evidence  that  the  grantors  are  unlawfully  seised,  without  right,  in  their  own  wrong, 
or  of  no  fee-simple,  except  such  as  is  claimed  wrongfully,  and  in  disseisin  of  the 
true  owner.  This  may  be  a  good  seisin  against  all  but  the  true  ownvr,  but  is 
not  a  seisin  in  the  parties'  own  right  in  fee.  The  grantee  who  takes  suth  a  cove- 
nant for  his  security  has  a  right  to  understand  that  his  grantor  transmits  to  him 
some  seisin,  other  than  one  which  will  make  him  liable  to  the  rightful  action  of  a 
third  person,  the  moment  he  enters  under  his  deed.  And  we  think  we  are  required 
to  give  to  the  terms  of  the  covenant  the  fair  signification  to  be  drawn  from  the 
language  in  which  it  is  expressed.  Parties  not  conversant  with  the  law  ordinarily 
understand  this  covenant  as  an  assurance  of  a  title,  and  we  are  of  opinion  that 
they  have  the  right  so  to  understand  it.  A  party  who  has  disseised  another  may 
be  treated  as  seised  of  the  fee,  at  the  election  of  his  disseisee.  lie  cannot  be 
permitted  to  qualify  his  own  wrong ;  but  this  is  for  the  sake  of  the  remedy. 
A  party  who  remains  in  the  adverse  peaceable  possession  of  lands  for  twenty 
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that  State,'  which  had,  almost  iavoluntarily,  followed  the  train  of 
mutliority  in  MassachtiBette ;  "  and  these  latter  decisions,"  it  has  ' 
been  said, "  contain,  it  is  apprehended,  the  true  rule  of  the  com- 
mon  law," '    and   are    certainly  supported    hj  the  weight    of 
authority  ,* 

In  this  apparent  conflict  of  opinion,  it  is  natural  to  refer  to  the 

jeata  m  owner,  majr  thereby  hare  eridence  of  ft  Beisia  in  fee  during  that  lime. 
Bat  this  is  for  a  quieling  of  poseeseion  and  barring  stale  claims.  It  does  not  show 
that  before  tbe  lapse  of  the  period  prescribed  he  had  a  lavful  seisiD  in  fee ;  on 
the  contrarj,  he  was,  until  the  expiration  of  the  period,  a  wrong-doer.  That 
tbe  deed  ma^  transmit  a  Bei«in,  in  virtue  of  wbiub  and  a  possession  under 
it  the  grantee  may  obtain  evidence  of  an  indefeasible  fee-simpte,  does  not 
ahow  that  the  terms  of  the  coTenant  are  fulfilled.  Nor  does  the  consideration 
that  the  seisin  transmitted  may  never  be  interrupted  suffice  to  give  a  construc- 
tion lo  the  covenant,  or  to  show  that  the  grantee  onght  not  to  maintain  an  action 
until  he  is  actually  dispossessed.  The  engagement  of  the  grantor  upon  the  cove- 
nant is  not  that  he  will  be  answerable  if  tbe  grantee  is  ousted.  That  is  tbe 
effect  of  the  covenant  of  warranty.  No  wrong  is  done  by  the  maintenance  of  the 
action  i  for  if  the  grantee  recovers  damages  from  the  breat^h  of  the  covenant  of 
seisin,  on  the  ground  that  the  grantor  had  no  title  whatever,  the  operation  of  it 
must  be  to  estop  the  grantee  from  setting  up  the  deed  afterwards,  as  a  convey- 
ance of  the  land,  against  the  grantor.  We  see  not  why  the  grantor  may  not 
a^in  enter,  if  he  chooses,  as  against  the  grantee.  A  recovery  in  trespass,  or 
trover  with  satisfaction,  vests  the  property  in  the  party  against  whom  the  damages 
are  assessed.  We  are  not  awaro  of  any  thing  in  the  nature  of  the  ftudal  in- 
vestiture, or  in.the  principles  which  regulate  the  title  to  land  at  the  present  lime, 
that  should  require  a  different  mle  in  relation  to  real  estate.  The  record  of  the 
recovery  will  furnish  as  good  an  estoppel  as  that  which  arises  from  a  disclaimer; 
4  N.  Hamp.  182,  Hamilton  c.  Elliott.  The  defendants  may  re-enter  if  they 
think  proper,  and  will  hold  under  their  former  possession  against  all  persons 
who  cannot  show  a  better  right."     As  to  these  latter  expressions,  see  infra. 

'  Willard  o.  Twitthell,  1  N.  Hamp.  178;  Breck  d.  Young,  11  id.  491 ;  tupra, 
p.  60. 

'  4  Kent's  Commentaries,  472. 

•  Greenby  c,  Wilcocks.  2  Johns.  (N.  Y.)  1 ;  Morris  e.  Phelpa,  5  id.  49 ;  Ab- 
bott c.  Allen,  14  id.  248 ;  Fitch  v.  Baldwin,  17  id.  161 ;  M'Carty  v.  I.eggeU,  3 
Hill  (N.  Y.),  134;  Mott  v.  Palmer,  1  Comstock  (N.  Y.),  fi64;  Coit  v.  McEey- 
Dolds,  2  Robertson  (N.  Y.),  655,  noticed  infra;  Hastings  c.  Webber,  S 
Verm.  407 ;  Tbomasc.  Perry,  1  Peters'  C.  C.  Rep.57 ;  Pollard p,  Uwight,  4Cranch, 
4S0;  Fitzhugh  r.  CiMgban,  2  J.  J.  Marsh.  (Ky.)  430;  seethe  remarks  on  that 
case  cited,  tupra,  p.  60.  note;  Martin  v.  Baker,  5  Blackf.  (Ind.)  2:12;  Woods 
V.  North.  6  Humph.  (Tenn.)  309 ;  Pringle  v.  Witten.  1  Bay  (S.  C).  2,^6  ;  see 
the  cases  cited,  *iipj-a,  p.  61,  note;  Brandt  e.  Foster,  5  Clarke  (luwa),  287; 
Kincaid  v.  Brittain,  5  Sneed  (Tenn.) .  1 19,  where  the  text  was  cited. 

In  England  such  has  been  always  the  case  ;  Gray  c.  Briscoe,  Noy,  142 ;  Howell 
V.  mchirds.  U  East,  641 ;  Yoang  v.  Baincock,  7  Com.  Bench,  310. 
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probable  reasons  which  have  led  to  the  adoption  of  the  doctrine 
thus  advocfated  on  the  one  side  and  denied  on  the  other.  Its  origin 
has  at  times  been  doubted.  It  has  been  suggested  that  "  the  rule 
seems  in  some  measure  to  have  grown  out  of  the  hardship,  real  or 
apparent,  of  permitting  a  grantee  to  recover  back  the  consideration- 
money  and  interest,  while  he  or  his  assignee  is  enjoying  a  posses- 
sion that  by  lapse  of  time  may  ripen  into  a  perfect  title." ' 

But  if  tlie  doctrine  of  actual  seisin  has  had  its  rise  from  the 
reason  here  suggested,  courts  have  been  forced  to  go  further  than 
such  an  exigency  required.  For  if  the  covenant  be  fully  answered 
by  the  transfer  of  an  actual,  though  a  tortious  seisin,  the  subse- 
quent disturbance  of  the  purchaser  can  logically  give  him  no  rights 
under  that  covenant,  as  its  purpose  was  accomplished  by  the  trans- 
fer of  the  actual  seisin ;  and  it  seems  to  be  admitted  by  some  of  the 
cases  that  such  must  be  the  necessary  consequence.' 

And  it  will  be  hereafter  seen,  in  considering  the  question  of  the 
measure  of  damages  upon  a  breach  of  this  covenant,^  that  a  grantee 
is  not  entitled  as  a  matter  of  course  to  recover  back  the  considera- 
tion-money and  still  retain  the  land  for  which  it  is  thus  deemed  an 
equivalent.*  Every  endeavor  is  made,  while  securing  to  the  pur- 
chaser the  full  benefit  of  his  covenant,  to  protect  the  vendor  from 
losing  both  the  land  and  its  price ;  and  it  is  sought,  so  far  as  is 
practicable,  to  give  to  the  recovery  of  the  consideration-money,  in 
an  action  on  the  covenant  for  seisin,  the  effect  of  revesting  in  the 
covenantor  the  title,  such  as  it  is,  which  he  has  conveyed. 

It  is  believed,  therefore,  that  a  more  satisfactory  reason  exists. 
It  has  already  been  said  tliat  the  doctrine  might  well  be  accounted 
for  on  the  ground  of  seisin  being  used  as  synonymous  with  pos- 
session,^ were  it  not  that  the  same  construction  lias,  in  some  cases, 

'  Mr,  Wilcox's  note  to  Foote  p.'Buraet,  10  Ohio,  327. 

■  la  Cu^bman  D.  Blanchard,  2  Greenleof  (Me.),  266.  itwaa  said  (per  Mellen, 

C.  J.),  "  If  the  grantor  was  seised  in  fact,  thoagh  Dot  of  an  indefeaaible  estate, 
and  the  grantee  enters  under  Us  deed,  then  the  covenant  of  seisin  is  not  broken; 
bat  the  grantee  may  be  evicted  by  elder  and  better  title,  and  then  the  covenant 
to  warrant  and  defend  is  broken,  and  no  other."    So  in  the  recent  case  of  Cornell 

D.  Jackson,  3  Gushing  (Mass.),  ^09,  the  court  said,  "  A  paramount  title  does 
not  affect  a  covenant  for  seisin," 

'  Infra,  Ch.  IX. 

'  Thus  if  the  purchaser  has  bought  in  the  paramount  title,  his  damages  are 
limited  to  tbe  amount  thus  paid  by  him.    See  ii^ra,  Ch.  IX. 
'  See  nipra,  p.  54. 
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been  applied  to  the  coveiiant  for  good  right  to  convey,  which  wonld 
appear  to  have  no  connection  with  the  pottetsion,  but  to  be  coiifiaed 
ezclosively  to  the  right;  the  reason  is,  therefore,  inapplicable  to 
the  latter  covenant. 

The  foundation  of  the  doctrine  must  therefore  be  sought  from 
another  quarter,  and  it  is  believed  to  have  sprung  from  the  doc- 
trine of  adverse  possession,  as  connected  with  the  champerty  acts. 

It  is  familiar  that  the  delivery  of  possession  was  the  essential 
part  of  a  feudal  transfer,  and  that  this  was,  in  later  times,  dispensed 
with  b;  the  introduction  of  deeds  taking  efiect  by  virtue  of  the 
statute  of  Uses,  by  which  the  transfer  of  land  was  effected  without 
a  notorious  delivery  of  possession.  With  the  view  to  counteract 
this,  and  at  the  same  time  preserve  tlie  statute  itself,  it  seems  to 
have  been  the  aim  of  the  legislature  to  exact  still  some  notoriety 
in  the  transaction,  and  with  tliis  end  the  statute  of  Enrolments 
was  passed.^     Soon  after  came  the  act  commonly  known  as  the 

'  27  Hen.  Till.  c.  16.  "  It  ww  evidently,"  says  Reeves,  "  a  pr[ticipal  object 
of  the  makers  of  that  act  (the  statute  of  Usea),  that  land  should  thence foriTard 
be  tmufurred,  as  anciently,  by  feofioient  with  livery  of  eelein,  and  by  other 
common-law  asaurances,  whereby  the  notoriety  of  the  alienation  might  add  sta- 
bility and  quiet  to  every  man's  possession  and  rij^ht ;  but  it  is  remarkable  that 
tiua  very  statute,  on  the  contrary,  contributed  in  the  end  to  bring  feoffments  into 
entire  disnae,  and  gave  rise  to  a  secret  mode  of  conveying  land  pregnant  with  all 
the  inconveniences  and  mischiefs  before  oooiplained  of.  They  reasoned  in  this 
manner:  if  be  who  is  seised  of  the  use  becomes  by  the  force  of  the  statute  seised 
of  the  land,  then  to  give  the  use  is  in  effect  to  give  the  land ;  and  the  facility 
and  privacy  with  which  tbis  may  be  transacted  renders  it  a  desirable  way  of  effect- 
ing that  purpose.  Upon  tbis  principle,  the  conveyances  before  in  practice  were 
continned,  legitimated  as  they  now  were  by  the  operation  of  the  statute  upon 
them,  and  others  were  soon  invented  of  the  like  natare.  A  conveyance  to  uses 
became  on  many  accounts  the  commonest,  and  perhaps  the  surest,  mode  of 
trBUBferring  land.  These  conveyances  have  continued  in  practice  ever  since, 
and  to  give  effect  to  them  is  now  one  of  the  principal  operatioos  of  the  statute. 
"Die  Parliament  soon  saw  that  this  would  be  tbe  consequence  of  the  statute,  in 
one  instance ;  for,  if  tbe  statute  executed  every  use  that  was  raised,  a  person  who 
wanted  to  port  with  his  land  had  nothing  to  do  hut  to  raise  a  use  by  bargain  and 
tale,  as  was  then  commonly  practised,  and  the  statute  would  confirm  the  eettid 
q>te  uae  in  the  seisin  of  the  land  as  fully  as  if  there  had  been  a  transmutation  of 
poaseasion  by  feoffment,  fine,  or  recovery.  To  prevent  the  mischief  of  this  in 
some  degree,  it  was  enacted  by  statute  27  Hen.  YIII.  c.  16,  that  no  bargain 
and  aale  should  enure  to  pass  a  freehold,  unless  the  some  be  made  by  indatl- 
urs,  and  be  enrolled  within  six  months  in  one  of  the  courts  at  Westminster,  or 
with  the  euitoi  robdorum  of  the  county ;  aflerwfaicfa  provision,  it  wa«  thought  the 
conveyance  of  a  use  would  be  as  notorious  as  tbe  ancient  common-Uw  assur- 
ances ;  "  3  Reeves'  History  of  the  Common  Law  (Finlason's  ed.),  3Si. 
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"Pretended  Title  Act,"^  which  seems  further  to  mark  the  design 
of  the  legislature  to  preserve  the  transfer  of  the  possession  as  an 
ingredient  of  title,  by  prohibiting  the  bargain,  sale  or  transfer  of 
any  premises  of  which  the  party  had  not  been  in  possession  or 
received  tlie  rents  or  profits  for  a  year  previously,  under  the  pen- 
alty (imposed  both  upon  tlie  seller  and  the  purchaser,  if  he  pur- 
chased knowingly)  of  tlie  forfeiture  of  the  value  of  the  premises. 
"  This  statute,"  said  Montague,  C.  J.,^ "  has  not  altered  the  common 
law,  for  the  common  law  before  the  statute  was,  that  he  who  was 
out  of  possensiou  ought  not  to  bargain,  grant  or  let  his  title,  and 
if  he  had  done  so,  it  would  have  been  void ;  then  the  statute  was 
made  in  affirmation  of  the  common  law,  and  not  in  alteration  of 
it ;  and  all  that  the  statute  has  done  is,  it  has  added  a  greater 
penalty  to  that  which  was  void  by  the  common  law  before."  ^ 

This  passage,  to  be  properly  understood,  must  be  taken  as  having 
reference  to  the  mode  of  conveyancing  introduced  by  the  statute 
of  Uses.  Tlie  common  law  had,  indeed,  long  before  then,  declared 
that  the  transfer  of  a  right  of  entry  or  a  right  of  action  was  void, 
"lest  there  should  be  maintenance  and  stirring  up  of  suits;"* 
and  the  same  doctrine  was  applied,  as  part  of  the  common  law,  to 
the  transfer,  through  the  medium  of  the  statute  of  Uses,  of  real 
estate  of  which  the  possession  was  not  transferred  with  the  right.^ 
Sut  before  that  statute  there  could  scarcely  be  such  a  thing  as  a 
transfer  of  land  held  at  that  time  in  adverse  possession.    '*  Where 

I  32  Hen.  VIII.  c.  9. 

*  Partridge  n.  Strange,  Plowden,  88. 

*  "  It  IB  a,  loistake  to  suppose,"  said  Duer,  J.,  delivering  the  opinion  of  Ihe 
court  in  Hojt  u.  Thompaon,  8  Sandford  (N.  T,),  430,  "that  the  law  of  cham- 
pertj  is  derived  from  the  provisions  of  the  statute,  wLich  we  have  re-enauted.  that 
forbids  Uie  conveyance  or  sale  of  iande  hj  a  party  out  of  possession.  The  Blat- 
utoTj  prohibition  ia  not  only  a  partial  affirmance  of  a  general  rule  of  the  common 
law.  The  common  law  forbids  every  transfer  of  a  disputed  title  or  right,  whether 
celating  to  real  or  pert<onal  estate,  by  a  person  out  of  possession  ;  and  it  is  mani- 
fest that  the  reasons  of  public  policy  upon  which  the  interdiction  ia  founded, 
apply  with  equal  force  to  every  description  of  property."  Tiie  student  will  find 
the  doctrine  here  referred  to  abiy  examined  in  the  notes  to  Row  c.  Dawson,  3 
Leading  Cases  in  Equity,  832. 

*  Co.  Litt.  214  a;  Lampet'a  case,  10  Coke,  18. 

'  By  the  act  of  8  &  9  Vict,  c.  106,  §  6,  a  contingent,  executorj-  and  future 
interest,  and  a  possibility  coupled  with  an  interest  in  land,  also  a  riglit  of  entry, 
whether  immediate  or  future,  vested  or  contingent,  may  be  disposed  of  by  d<:ed, 
provided  it  do  not  defeat  or  enlarge  an  estate  tail. 
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land  was  conveyed  by  feoffment — tbe  only  mode  known  to  the 
earlier  law —  the  difficulty  with  regard  to  possession  could  not  arise; 
for  in  order  that  the  livery  of  seisin  should  be  efliictual,  it  was  iieces- 
Bary  in  general  for  tlie  feoffor  to  have  actual  possession  at  the  time 
of  livery  made.  For  this  purpose,  a  claim  by  him,  and  his  presence 
upon  the  land,  if  with  present  right  to  possess  it,  were  not  suffi- 
cient ;  but  it  was  requisite  that  the  party  previously  possessed,  and 
all  persons  lioldiog  for  him,  should  either  be  expelled  from  every 
part  of  the  promises,  or  that  be  should  virtually  surrender  posses- 
sion by  giving  his  consent  to  the  feoffment."' 

When,  however,  the  mode  of  assurance  was  altered,  and  the  land 
could  be  transferred  without  a  notorious  change  of  possession, 
the  application  of  the  remarks  of  Montague  becomes  obvious. 
Whatever  may  have  been  tbe  Intention  of  the  legislature  in  passing 
the  Pretended  Title  act,  it  is  certaia  that  it  was  judically  looked 
upon  as  scarcely  altering  the  law  as  it  stood  at  that  time,  and  that 
tlie  offence  of  maintenance  consisted  not  so  much  in  taking  a  con- 
veyance of  tlie  whole  or  part  of  a  tiling  not  vested  in  the  party  by 

'  Judge  Hare's  note  to  Ducliess  of  Kingston'i  case,  3  Smith's  Leading  Cases. 
In  tbe  Ust  AmericAD  editions  of  this  book,  published  since  the  former  editions  of 
the  present  work,  the  editor  has  thus  altered  the  expreaeton  of  tbe  passage : 
"  The  distinction  between  tbe  mere  principle  that  a  thing  not  poaseased  cannot 
be  grmnled,  and  the  offence  of  maintenance,  is  the  more  evidunt  from  the  course 
of  equity,  which  looks  apou  actnal  maintenance  in  the  same  light  as  tbe  common 
law  (Stephen  r.  Bagwell,  15  Yes.  139),  and  jet  gives  effect  to  the  transfer  of 
future  and  contingent  estates  and  interests.  It  conscqaently  appears  that  the 
coorejance  of  estates  not  vested  in  interest  was  void  at  law,  not  as  amounting  to 
maintenance,  —  for  had  that  been  the  case  no  relief  could  have  been  aObrded  in 
equity,  — but  under  the  operation  of  a  general  rule  of  policy,  which  forbade  the 
transfer  of  any  right  not  sustained  and  accompanied  by  possession,  in  order  to 
avoid  giving  occasion  to  maintenance ;  Co.  Litt.  314 ;  Bacon's  Abr.  tit.  Grant,  D. 
At  this  rule  was  founded  on  the  want  of  possession,  it  did  not  apply  when  tbe 
mode  of  assurance  implied  and  transferred  an  actual  possession,  unless  the  cir- 
camttances  were  such  as  to  show  that  muntenance  actually  existed.  And  tbis 
■eems  sufficient  to  explain  the  distincdon  between  the  effect  of  a  feoffment  and 
of  a  grant ;  for  a  feoffment  was  substantially  livery  of  seisin,  and  livery  could 
not  be  made  unless  the  feoffor  was  in  actual  possession  of  the  land  at  the  time  of 
making  it;  Enox  o.  Jenks,  7  Mass.  48S.  Such  a  possession  could  not  be  acquired 
by  an  entry  on  land  held  adversely  by  another,  unless  he  and  all  persons  holding 
under  him  were  either  expelled  from  every  part  of  the  premises,  or  gave  their 
consent  to  the  feoffiaent ;  l^itt.  S  781 ;  Co.  Litt.  48  b.  As,  therefore,  a  feoffment 
could  not  be  made  without  obtaining  actual  possession,  a  previous  want  of  pos- 
tetsioQ  formed  no  obstacle  to  its  operation ; "  2  Smith's  Leading  Cases,  628. 
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wbotu  it  vas  mado,  as  in  taking  it  in  consideratioa  of  asBisting  or 
maintaiiiiiig  a  suit  for  its  recovery.^  Such  lias  been  the  course  of 
decisioD  in  England  down  to  the  present  day ,2  and  it  is  there  well 
settled,  that  where  the  transfer  is  not  made  for  the  purpose  of 
aasisting  or  maintaining  a  suit,  the  mere  fact  of  an  adverse  poB- 
session  will  not  invalidate  the  conveyance.^ 

In  many  parta  of  this  country,  however,  the  doctrine  has  received 
a  wider  application.  In  some  of  the  States,  the  statute  of  Heu. 
YIII.  has  been  re-ena«ted  literally,  ia  some  it  lias  been  modified,* 
in  others  the  prohibition  of  champerty  is  regarded  aa  part  of  the 
common  law  of  the  State,^  while  in  some  it  has  no  existence  whatr 
ever."    In  those  States,  however,  in  which,  whether  by  statute  or 

'  Note  to  Duchess  of  Eingston's  cue,  supra. 

■  StAole}'  c.  Jones,  7  Bing.  3S9 ;  Doe  o.  Evans,  1  Com.  Bench,  717 ;  Ritchina 
p.  Lmder,  Cooper's  Ch,  Cm.  34 ;  Sharp  e.  Carter,  3  P.  Wms.  375 ;  Prosser  r. 
Edmonds,  1  Youage  &  Col.  (Excb.)  481 ;  Harrington  v.  Long,  2  Myl.  & 
K«eD.  590 ;  Anaon  e.  Loe,  4  Simons,  364 ;  Hunter  v.  Daniel,  4  Hare,  420 ;  Wil- 
son V.  Short,  6  Huet  366 ;  Cook  r.  Fiuld,  16  Q.  Bench,  460  j  Cockell  v.  Taylor. 
16  Beavui,  103. 

'  Doe  D.  Martj'n,  8  Barn.  &  Cress.  497. 

•  Seo  4  Kent's  Com.  466;  Sherry  v.  Frecking,  4  Ducr  (N.  T.),  464;  Sedg- 
wick e.  Stanton,  4  Kernan  (N.  T.),  289;  Sherwood  v.  Waller,  20  Conn.  262; 
Newkirk  o.  Cone,  18  lUinoia,  449  g  Breckinridge  v.  Ktoon.  3  B.  Monroe  (K/.), 
629 :  Little  v.  Biahop,  9  id.  247  j  Way  v.  Arnold,  18  Georgia,  181 ;  Chaira  v. 
Hobson.  10  Hnmph.  (Tenn.)  355 ;  Bledsoe  c.  Rogers,  3  Sneed  (Tenn.),  466. 

'  Brinley  v.  Whiting,  6  Pick.  366 ;  Dexter  ».  Nelson,  6  Alabama,  69 ;  Fite 
o.  Doe.  1  Blackf.   (Ind.)   127 ;  Martin  v.  Pace,  6  id.  99 ;  Bowman  v.  Watben, 

2  McLean  (G.  G.  U.  S.),  380 ;  Michael  0.  Nutting,  I  Carter  (Lid.),  481 ;  WeU- 
man  v.  HJckson,  id.  681 ;  Wood  v.  McGuire.  21  Georgia,  576. 

•  Soch  as  Pennsyivania  (Stoever  r.  Witman,  6  Binney,  420;  Gresson  v.  Mil- 
ler, 2  WatU,  272)  ;  Maine  (tlie  law  having  been  recently  altered,  Buck  v.  Bab- 
cock,  36  Maine,  491)  ;  New  Hampshire  (Hadduck  0.  Wilmardi,  6  N.  Hamp.  181) ; 
Vermont  (Danforthc.  Streeter,  2  Williams,  497)  ;  Delaware  (Bayard  o.  McLane, 

3  Harr.  139,  where  the  subject  was  elaborately  considered)  ;  New  Jersey  (Thomas 
p.  Perry,  1  Peters'  C.  C.  Rop.  64)  ;  South  Carolina  (Poyas  e.  Wilkins,  12  Rich- 
ardson's Law  R.  428)  ;  Virginia  (the  Code  having  recently,  in  imitation  of  the 
statute  of  8  &  9  Vict,  c.  106,  g  106,  tupra,  p.  66,  n.  5,  provided  Uiat  "  anyiatereat 
in  or  claim  to  real  estate  may  be  disposed  of  by  deed  or  will ;  "  Carrington  s. 
Goddin,  13  Grattan,  599,  and  see  the  former  statutes  of  champerty,  thus  repealed, 
referred  to  in  Middleton  e.  Arnolds,  13  Grattan,  489)  ;  Arkansas  (Lytle  v.  The 
State,  17  Ark.  608)  ;  Iowa  (Wright  o.  Meek,  S  G.  Greene,  472)  ;  Wiaconain 
(Noonan  e.  Lee,  2  Black  (S.  C.  U.  S.),  507) ;  and,  it  is  beUeved,  some  other 
States. 

An  excellent  historical  sketch  of  the  statutes  of  champerty  will  be  found  in  an 
able  opinion  delivered  by  Soott,  J.,  in  the  reoent  caae  of  Lytie  et  aLv.  Hm 
State,  17  Ark.  608. 
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common  law,  the  offence  of  champerty  is  forbidden,  the  effect  of 
SQch  prohibition  seems  to  be  that  a  conveyance  by  a  party  out  of 
possesBioQ,  and  with  an  adverse  possession  against  him,  is  void  as 
against  the  party  in  possession ;  in  other  words,  as  respects  the 
latter,  the  grantor  has  passed  no  right  whatever  to  his  grantee. 
The  mere  fact,  therefore,  of  the  transfer  of  real  estate  of  which 
there  is  an  adverse  possession,  is  deemed  of  itself  an  offence  within 
the  champerty  acts. 

It  would  seem,  therefore,  to  have  been  the  intention  of  the  courts 
in  which  the  doctrine  of  actaal  seisin  prevails,  to  consider  the  cove- 
nants for  seisin  and  of  good  right  to  convey,  as  assurances  to  the 
purchaser  that  there  was  no  such  adverse  possession  of  the  subject 
of  the  purchase  as  would  bring  him  within  the  penalties  of  cham* 
perty,  and  to  furnish  him  with  a  recompense  if  such  should  be  the 
case.  If,  therefore,  an  actual  seisin  were  transferred  to  the  pur- 
chaser, the  vendor  had  a  right  to  convey  within  the  tpirit  of  the 
champerty  acts,  and  the  covenants  for  seisin  and  of  good  right  to 
convey  were  fully  answered.  Such  at  least  would  appear  to  be  the 
more  philosophical  reason  for  tlie  construction  which  it  has  been 
seen  has,  in  some  States,  been  given  to  these  covenants.^ 

'  Such  wa«  the  suggestion  of  Hutchinson,  C.  J.,  in  the  case  ofCatliD  o.  Htirl- 
burt,  3  Verraont.  407.  "It  is  probuble,"  said  he,  "the  covenant  for  seisin  waa 
anciently  iatroduced  into  deeds,  to  guard  against  such  an  adverse  [>osBeasion  ab 
would  render  the  deed  void,  as  wonid  have  been  the  case  at  common  law,  and  is 
now  the  caae  bj  virtue  of  our  atatote,  if  there  be  an  adverse  possession."  And 
in  Pierce  v.  Johnson,  4  Vermont,  253,  the  .lame  karoed  judge  observed,  "  The 
naked  covenant  of  seisin  was  probably  introduced  for  the  purpose  of  securing  an 
easy  entrance  upon  the  land  by  the  grantee,  or  to  guard  against  the  effect  of  an 
adverse  possession,  which  would  render  the  deed  void  as  an  instrument  of  con- 
veyance, and  throw  Che  grantee  upon  his  covenants  as  a  remedy."  So  in  Triplett 
B.  Gill,  7  J.  J.  Manh.  (Ky.),  436,  it  was  said,  "  Grayson,  without  being  seised 
in  fact,  or  in  law,  may,  arcordjng  to  the  law  in  force  at  the  dale  of  the  deed, 
li»TB  had  lawful  right  and  authority  to  convey  a  legal  title.  The  champerty  act 
of  1824  did  not  take  efifect  until  July  of  that  year."  So-  again,  the  champerty 
acta  are  most  probably  referred  to  by  the  expression  in  Phelps  v.  Sawyer,  1 
&ikED«  (Vt.),  167,  "Had  Sawyer  given  his  deed  with  a  covtnant  that  he  was 
sole  owner  of  the  premises  and  had  good  I'ight  to  convey,  and  the  breach  had 
been  assigned  upon  sui  h  covenants,  the  charge  woald  have  been  correct,  for 
Sawyer  could  have  no  right  to  sell  while  any  person  was  in  possession  adverse  to 
lum."  And  in  Clarke  v.  McAnalty,  3  Serg.  &  Rawle  (Pa.),  372,  it  was  said, 
"It  ig  orged  that  the  statnte  of  82  Hen.  Till.  c.  9,  ii  not  in  force  here,  and  as 
It  it  usual  to  sell  land  where  the  vendor  is  not  in  possession,  a  larger  operation 
dtDnld  be  given  to  the  coveuaDt  of  warranty  here  than  elsewhere,  because  the 
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A  question,  however,  arises  in  this  connection  as  to  the  eSect  of 
the  champerty  acts  on  the  covenants  for  title  contained  in  the  con- 
veyance. It  would  seem  that  when  the  purchaBer  buys  with  knowl- 
edge of  the  state  of  the  title,  courts  will  not  lend  their  aid  to 
enforce  the  covenants  which  he  receives  ;  for,  as  has  been  said, 
"it  was  ever  the  purchaser's  restless  cupidity,  stimulated  by  the 
low  price  of  those  dormant  claims,  and  by  the  prospect  of  large 
profit,  which  attacked  the  quiet  and  repose  of  society  ;  and  to  give 
such  a  construction  to  the  statute  as  would  permit  the  buyer  of 
dormant  claims  securely  to  take  a  deed  or  covenant  from  tlie  claim- 
ant, and,  if  ho  failed  to  recover  by  a  demise  in  the  name  of  such 
claimant  to  indemnify  himself  by  a  suit  against  fais  vendor  upon 
the  covenant,  would  be  to  encourage  and  not  to  suppress  the  spirit 
of  champerty."  ' 

vendee,  where  he  did  not  obtain  actuftl  poMeuion,  iroald  otherwise  be  withont 
remedy.  Tbie  is  a  good  reaaon  why  a  purchaser  should  secure  himself  by  a  cove- 
nant of  seisin  or  that  the  vendor  has  a  lawful  right  to  convey,  hut  it  is  no  reason 
why  the  law  should  interfere  to  cure  the  eSects  of  negligence  at  the  expense  of 
coofbunding  settled  distinctions." 

'  Williams  V.  Hogan,  Meigs  (Tenn.),  189  j  the  statute  in  this  State  rendered, 
however,  such  a  sale  void  for  all  purposes. 

An  early  case  in  Pennsylvania  (Mitchell  v.  Smith,  1  Biuney,  110),  and  three 
of  about  the  same  date  in  New  York  (Belding  v.  Pitkin,  2  Caines,  147 ;  Whit- 
taker  v.  Cone,  2  Johnson's  Cases,  58;  Woodworth  v.  Janes,  id.  417),  which 
arose  under  peculiar  circumstances,  may  be  here  referred  to  as  illustrative  of 
this  question.  Some  time  after  the  settlement  of  Pennsylvania,  many  <lifficulties 
sprung  from  conflicling  claims  to  lands  in  the  northern  part  of  that  State,  derived 
on  the  ODe  hand  from  the  proprietaries,  or  the  Commonwealth,  and  on  the  other 
from  the  "  Susquehaima  Company  "  under  the  tide  of  Connecticut;  and  after 
years  of  contest,  and  even  some  bloodshed.  Congress  interfereil,  and  certain  com- 
■uissioncra  or  judges  appointed  by  its  authority  decided  the  right  of  government 
to  be  in  Pennsylvania,  leaving,  however,  the  question  of  particular  titles  un- 
touched. Many  of  the  old  settlers  under  the  Connecticut  title  still  remained, 
and  numbers  of  new  settlers  under  it  intruded  themselves ;  and  allcr  repeated 
efibrts  to  remedy  the  mischief,  the  legislature  of  Pennsylvania,  in  1795.  passed 
an  act  called  the  Intrusion  Law  (act  of  Ilth  of  April,  1795 ;  3  Smith's  Laws  of 
FeDnsylvania,  309,  and  see  the  note  in  that  volume),  the  first  section  of  which 
imposed  a  penalty  upon  any  one  who  should  intrude  or  settle  within  certain 
counties  named,  undi:r  any  "  half  share  right  or  pretended  title  not  derived  from 
the  authority  of  this  Commonwealth,"  and  the  second  section  made  it  also  penal 
for  any  person  to  combine  or  conspire  for  the  purpose  of  conveying  or  settling  any 
such  lands.  In  Woodivorth  v.  Janes,  supra,  decided  in  New  York  in  l&OO,  a  bill 
filed  by  the  purchaser  of  a  Connecticut  title  to  compel  repayment  of  that  part  of  the 
purchase-money  which  had  been  paid  was  dismissed  by  the  court,  on  the  ground 
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When,  however,  the  couduct  of  tlie  purchaser  has  not  been  such 
B8  to  bring  himself  within  the  spirit  of  the  champerty  acts,  it 
would  seem  tliat  however  inoperative  the  transfer  might  be  as 
against  the  party  in  posBesaion,  yet  as  between  the  parties  them- 
Belves  it  is  valid,^  and  will  operate  not  merely  by  way  of  estoppel  to 
(he  grantor,^  bat  the  covenants  in  the  deed  can  be  made  available 
to  the  grantee.^ 

that  ts  there  was  eTidence  that  the  purchaser  bought  Kith  knoniedge  of  the  »tate 
of  the  title,  equity  could  not  lend  ita  aid  either  to  enforce  or  rescind  auch  a  con- 
tract, but  would  leave  the  parties  to  their  remedies,  ii'  anj,  at  law;  and  in  the 
(ubsequent  case  of  Whittakern.  Cone  (decided  alter  Woodworth».  Janea,  though 
reported  in  a  prior  part  of  the  volume),  where  the  plaintiff  sued  at  law  upon 
promissorj  notes  given  lor  the  purchaae-moDey  of  such  a  title,  the  court  refused 
to  tanctioD  a  recovery,  and  the  plaintiff  was  nonsuited.  A  aimikr  decisioD  was 
made  in  the  same  State,  in  Belding  v.  Fitkin,  tupra ;  while  in  Pennsylvania  the 
cue  of  Mitchell  c.  Smith,  xapra,  presenting  facts  almost  identical  with  those  in 
Whittaker  v.  Cone,  came  before  the  court  about  the  same  time,  and  after  elabo* 
Tale  argument  was  decided  in  favor  of  the  defendant. 

The  groond  taken  by  these  cases  necessarily  assumes  that,  under  auch  rircnni- 
stauces,  the  covenants  cannot  be  deemed  coliateral  to  the  transaction,  so  as  to 
faring  the  case  within  a  familiar  class  of  cases  which  the  student  will  find  in  the 
notes  to  Collins  e.  Blantem,  1  Smith's  Leading  Cases,  169 ;  Smith  on  Contracts, 
151,  &c. ;  for  the  very  object  of -a  purchaser  who,  being  fully  cognizant  of  the 
state  of  the  title,  obtains  these  covenants,  is  to  protect  himself  by  means  of  them 
in  the  very  transaction  forbidden  by  the  law,  Xhe  general  principle  is  well  set- 
tled that  "  where  honesty  requires  it,  and  ut  res  magia  vateat  quam  pereat,'" 
courts  will  endeavor  to  enforce  independent  covenants,  as  in  Morris  v.  Leake,  S 
Tenn,  415;  Kerrison  d.  Cole,  6  East,  234,  &c.  Where,  however,  both  parties 
ore  in  pari  delicto,  or  when  a  statute  has  made  the  transaction  absolutely  void, 
as  is  the  case  with  the  champerty  acta  in  Kentucky  (Breckinridge  o.  Moore,  3 
B.  Monroe,  629,  645 ;  Graves  c.  Leathers,  IT  id.  6t)8},  the  covenants  are  useless 
to  the  party  receiving  them;  Lee  v.  Colehill,  Cro.  £1U.  i>'27 ;  Waters  v.  The 
Dean  and  Chapter  of  Norwich,  2  Browolow,  158. 

■  Br.  Ab.  tit.  Feoffment,  pi.  19 ;  Co.  Litt.  369 ;  Upton  f .  Barrett,  Cro.  Eliz. 
415,  per  Beaumont,  J.;  Abernathy  v.  BoozmaD,  24  Ala.  193;  Middleton  o. 
Arnolds,  13  Grattan  (Va.),  489. 

'  Jaekson  r.  Demont,  9  Johns.  55;  Livingston  e.  Peru  Iron  Co.,  9  Wend, 
516;  Van  Hoesen  t).  Benham,  15  id.  165;  Livingston  v.  Proseus,  2  Hill,  526; 
Wade  V.  Lindsey,  6  Metcalf.  407  ,-  EdwanJs  v.  Boys.  18  Vermont,  478 ;  Den  v. 
Geiger,  4  Halsted  (N.  J.),  236. 

'  Thus,  in  Phelps  v.  Decker,  10  Mass.  267,  decided  in  Massachusetts  in  1813, 
the  defendant,  a  resident  of  Pennsylvania,  was  sued  in  the  former  Stale  on  the 
coreniuts  for  title  contained  in  a  deed  executed  by  him  in  New  York,  and  pur- 
porting to  convey  to  the  plaintiff,  who  resided  in  that  State,  land  granted  by  the 
Susqaehanna  Company  under  the  Connecticut  title.  The  deed  purported  U> 
WDvey  tlie  premises  as  "  warranted  from  all  claims  and  demands  whatsoever,  so 
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The  result,  then,  of  the  authorities,  aa  ooDoected  with  the  doc- 
trine of  actual  seisin,  appears  to  be  this.     It  is  probable  that  the 

far  as  tbe  Connecticut  Susqiiebanaa  Companj's  purchaee  exUndB  and  is  regularly 
made,"  and  there  were  aUo  unlimited  «ovenanta  for  ielsin,  of  right  to  convey,  for 
quiet  enjoyment,  and  of  warranty.  The  defendant  pleaded  that  all  the  estate  of 
the  Susquehanna  Company  was  regularly  vested  ia  him,  and  bj  him  transferred 
to  the  plaintiff.  To  thia  the  Utter  demurred,  and  there  waa  also  a  ca<e  stated, 
in  which  it  was  agreed  that  the  defendant  had  the  title  of  the  Susquehanna  Com- 
pany, but  none  from  tbe  Commonwealth  of  Pennsylvania,  and  the  statute  in  that 
State  was  considered  to  be  before  tbe  court  as  if  speually  pleaded.  The  caae 
was  argued  three  times,  and  the  court,  after  holding  it  under  advisement, 
decided  that  other  facts  Chan  were  stated  must  be  proved  before  the  plain^fF 
could  be  said  to  have  combined  and  conspired  to  convey  a  pretended  title  within 
the  act  "If  be  purchased,"  said  the  court,  "ignorant  of  this  statute  and  of  the 
defect  of  the  title  conveyed  to  him,  as  he  must  be  presumed  to  have  been,  the 
deed  as  to  him  and  against  the  defendant  who  deceived  him,  is  good  under 
Uie  statute;  and  supposing  the  deed  executed  within  the  StAteof  New  York,  and 
that  to  be  the  only  overt  act  provable  to  substantiate  any  offence  within  the 
penalties  of  the  statute,  even  the  defendant  would  not  be  liable.  And  although 
the  deed  may  be  so  far  illegal  as  to  be  void,  and  not  only  an  ineffectual  con- 
veyance, but  also  incompetent  evidence  of  title  within  the  State  of  Pennsylvania, 
jet  there  seenii  to  be  no  reason  to  conclude  that  it  is  void  as  between  tbeae 
parties.  As  a  conveyance,  its  operation  is  local,  and  determinable  only  where 
the  land  lies  which  was  pretended  to  be  conveyed  by  it;  but  respecting  the 
consideration  paid  and  the  personal  contracts  collateral  to  the  title  for  the 
aasurance  of  the  purchaser,  (his  contract,  made  in  another  State,  with  a  person 
there  domiciled,  and  not  a  subject  of,  or  presumed  to  be  conusant  of  tbe  laws  of 
Pennsylvania,  ia  not  to  be  considered  as  void  06  iniiio." 

Tbb  dedsion  cannot,  under  tbe  circumstanuea  of  the  case,  be  conaiilered  u 
open  to  objection.  It  is  distinguishable  from  the  other  cases  which  have  been 
referred  to  under  this  statute,  because  in  them  the  pluntiff  came  directly  within 
the  spirit  of  the  act,  and  waa  really  a  party  to  the  unlawful  traffic ;  it  is  dis- 
tinguishable, moreover,  from  the  case  of  Breckinridge  v.  Moore,  3  B.  Monroe, 
639,  because  there,  although  the  plaintiff  was  an  innocent  holder,  for  value,  of 
the  not«,  whose  oonaideration  was  the  conveyance  of  land  in  Kentucky  held 
adversely  at  the  time,  yet  tbe  note  was  sued  upon  in  Kentucky,  whose  champer^ 
acts  had  been  violated ;  tbe  lex  fori  and  the  Itx  toei  rei  titce  were  therefore  the 
same;  and,  moreover,  it  would  appear  from  the  decision,  that  the  Kentucky 
champerty  act,  like  the  English  statutes  against  usury  and  gaming,  declared  the 
contract  void,  thereby  invalidating  even  negotiable  notes  based  upon  it,  in  the 
hands  of  bolders  for  value  without  notice,  by  expressly  providing  that  "  no  right 
of  action  shall  accrue  to  either  party  under  such  deedj  "  Graves  v.  Leathers,  17 
B.  Monroe,  668.  Tbe  same  remark  applies  to  the  act  of  Congress  of  29th  of 
May,  1830,  "  granting  pre-emption  rights  to  settlers  on  the  public  lands,''  which 
declared  "  that  all  transfers  of  tbe  right  of  pre-emption  prior  to  the  issu- 
ance of  patents  should  be  null  and  void ; "  under  which  statute  it  has  been  held, 
not  only  that  the  deed  conveys  no  title  wbateTer  (Nichols  v.  Nicdioli,  3  Chand- 
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coTenants  for  seisin  and  of  good  right  to  coovey  were  either 
introduced  or  applied  in  conveyances  in  some  of  the  colonies  in 
this  country,  as  assur&Dcea  to  the  purchaser  that  there  was  no  such 
adverse  poaseaeion  as  irould  render  the  deed  inoperative  as  a 
muniment  of  title  —  as  essurances  that  the  vendor  had  such  an 
actnal  seisin  of  the  subject  of  the  purchase  as  would  give  him  a 
good  right  to  convey  it  within  ike  spirit  of  the  ttatutea  referred  to. 
With  this  interpretation,  the  language  used  in  the  caaes  which 
have  been  referred  to  appears  perfectly  intelligible.  The  only  case 
in  which  it  would  appear  that  the  covenants  could  not  be  used  for 
that  purpose,  would  he  where  the  purchaser  bought  with  such 

ler  (Wis.),  195),  but  that  a  wuTantf  in  a  deed  transferriDg  such  right  caaU 
luTB  no  effect,  eTcn  by  estoppel ;  Doe  o.  Hays,  1  Carter  (lad.),  R-  248;  8.  c. 

1  Smith  (lod.),  177.  Although  it  ii  welt  settled,  at  least  in  American  law,  that 
a  purchaser  of  land  m  another  State  or  country,  placet  lumaelf  as  to  that  laod 
in  the  same  position  as  its  subject,  and  must  be  presumed  to  know  the  Ux  loci 
rei  »iia,  and  to  he  willing  that  his  contract  should  be  governed  by  it  (Cutter  v. 
DtTenport,  1  Pick.  (Mass.)  81;  Hosford  v.  Nichols,  1  Paige  (N.  Y.).  220; 
Chapman  v.  Robertson,  6  id.  680 ;  Wills  v.  Cowper,  3  Ohio,  124 ;  Breckinridge 
0.  Moore,  S  B.  Monroe  (Ky.),  637 ;  Story's  Conflict  of  Laws.  §  365 ;  Williams 
V.  Uaas,  6  Watts  (Pa.),  260) ;  which,  also,  aeeras  to  be  the  law  in  England 
(Robinson  e.  filaud.  1  W.  Black.  246  ;  a.  C.  2  Burrow,  1079 ;  Rcotto.  Alworthy, 

2  Dow  &  Clarke,  412 ;  Curtis  o.  Button,  14  Vesey.  541 ;  Birtwhietle  c.  VardiU, 
5  Bam.  &  Cress.  438 ;  B.  c.  9  Bligh,  33  ;  Walerhouse  n.  Sunsfield,  9  Hare,  233)  ; 
yet  it  would  seem  that  such  constructive  notice  should  not  be  deemed  sufficient 
of  itself  to  bring  the  conduct  of  the  purchaser  within  sudi  enactments  as  the 
Pennsylvania  statute  or  the  champerty  acts.  In  the  cases  dted  from  New  York 
and  Pennsylvania,  the  purchaser  had  actual  notice  of  the  enactment,  and  of  the 
state  of  the  title.  The  decision  in  Phelps  p.  Decker  must  necessarily  have  been 
the  ground  of  that  in  Van  Hoesen  p.  Benham,  15  Wendell  (N.  Y.),  165,  where 
the  grantor  was  admitted  as  a  witness  for  the  grantee,  on  the  releaie  of  tke  eima- 
nanlt  far  title  contained  in  a  deed  which,  under  the  champerty  acts,  was  inope- 
rative as  to  third  persons.  A  decision  to  the  contrary  in  Williams  v.  Uogan, 
Meigs'  (Teim.)  R.  187,  was  cited  approvingly  by  the  court  in  Abercrombie  tr. 
Baldwin,  15  Ala.  371 ;  but  in  the  more  recent  cases  of  Harvey  e.  Doe,  23  Ala.  637, 
and  Abemathy  c.  Boazman,  24  id.  189,  it  was  expressly  held  that  the  deed  was 
valid  as  between  the  parties,  and  it  was  said  that  the  decision  in  Tennessee  must 
be  considered  as  based  upon  the  positive  terms  of  the  statute  tn  that  Slate. 

In  considering  the  cases  generally  upon  the  subject  of  a  party  to  a  contract 
bdngcognizant  of  or  participating  in  the  illegality  which  affects  it,  the  student  will 
find  some  vsriety  of  dedsion  both  in  the  English  and  American  courts.  The 
former,  until  very  recently,  looked  less  severely  upon  contraois  connected  with  a 
violation  of  the  revenue  laws,  than  those  in  violation  of  other  statutory  provisions, 
and  Bidman  v.  Johnson,  Cowper,  342,  which  was  much  relied  on  id  deciding  the 
case  of  Phelps  v.  Deckar,  was  one  of  the  smuggling  caaes. 
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knowledge  of  the  state  of  Uie  tide  as  to  bring  the'  case  within  the 
champerty  acts. 

It  will  be  observed  that  so  far  as  those  statutes  are  concerned, 
it  is  immaterial  whether  the  adverse  possession  has  been  recent  in 
its  commencement,  or  has  continued  for  so  long  a  time  as,  under 
the  limitation  acts,  to  have  npened  into  a  perfect  title.  It  is  the 
exintence  of  the  adverse  possession  which  constitutes  the  offence 
which  these  statutes  forbid,  —  which  deprives  the  vendor  of  "a 
right  to  convey,"  ■ —  which  gives  to  his  deed  no  effect  aa  against 
t)ie  one  in  possession,  and  which  therefore  causes  a  breach  of  the 
covenants  referred  to. 

Where,  however,  such  statutes  are  not  in  force,  and  consequently 
where  no  such  construction  can,  consistently  with  principle,  be 
given  to  these  covenants,  the  duration  of  the  adverse  possessioD 
may  be  an  important  element  in  determining  the  question  of  the 
breach  of  the  covenant  for  seisin.  Where  the  adverse  possession 
has  been  so  actual,  continued,  visible,  notorious,  distinct,  and 
hostile,^  as  under  tlie  limitation  acts  to  have  formed  an  indefeasible 
title,  it  is  obvious  that  the  covenant  for  seisin  must  be  broken.'  It 
is  not,  however,  altogether  free  from  doubt  whether  such  would  be 
the  case  if  the  possession  bad  not  endured  for  the  requisite  length 
of  time  ;^  and  it  Is  certain  that  the  English  courts  seem  disposed, 

'  See  the  note  to  Taylor  p.  Horde,  in  2  Smith's  Leading  Cases,  492. 

•  Wilson  p.  Forbes,  2  Dev.  (N.  C.)  30. 

'  In  Thomas  v.  Perry,  1  Peters'  C.  C.  Rep.  52,  Mr.  Justice  Washington  wu 
of  the  opinion,  that  "  if  the  possessions  amounted  to  actual  ousters  under  claim) 
of  title,  however  defective,  the  covenants  of  seisin  was  broken ; "  or,  as  he  sub- 
sequently said,  "  that  if  at  the  time  the  covenant  was  entered  into,  the  grantor 
was  disseised,  the  covenant  is  broken,  bow  good  soever  bis  title  maybe;  "  p.  55. 
(This,  it  should  be  observed,  was  said  without  any  referrence  to  the  champerty 
acts,  which  were  not  in  force  in  New  Jersey.)  The  case,  however,  was  decided 
Dpou  another  ground. 

In  the  first  edition  of  this  work,  the  proposition  thus  stated  in  the  text  as 
matter  of  doubt,  was  treated  aa  if  settled  in  accordance  with  the  authorities 
referred  to  in  support  of  it.  Bat  on  more  careful  examination  of  the  cases  dted, 
none  but  Thomas  e.  Perry  appears  to  go  to  that  extent.  In  Wilson  v.  Forbea, 
2  I>ev.  (N.  C.)  30,  the  possession  bad  lasted  for  twenty-five  years,  and  wu 
therefore  an  indefeasible  one.  In  Wheeler  v.  Hatch,  3  Fairfield  (Me.),  389,  the 
report  merely  says  that  the  grantor  was  "  not  seised,"  but  says  nothing  of  an 
adverse  possession,  while  the  expressions  in  Phelps  r.  Sawyer,  1  Aiken  (Vt.),  167, 
168,  are  properly  referable  to  the  effect  of  the  champerty  acts;  supr^,  p.  69n.  In 
Fitzhugh  V.  Croghan,  2  J.  J.  Marsh.  (Ky.)  430,  however,  the  court,  in  giving  it* 
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at  the  present  day,  to  treat  mere  possession,  unaccompanied  b; 
right,  as  destitute  of  all  tlie  qualities  of  am  estate.^ 

general  yiews  on  the  nature  of  the  covemint  (see  them  cited,  aupra,  p.  60),  ex- 
pTeHsed  an  opinion  that  "  a  covenant  of  seisin  ia  broken  if  the  covenantor  have 
not  the  poEtession,  the  right  of  possession,  and  the  right,  or  legal  title." 

'  Doe  0.  Hull,  2  Dowl.  &  Ry.  38 ;  CuUy  p.  Doe,  11  Ad.  &  Ell.  1008 ;  Doe 
D.  Mariyn,  8  Barn.  &  Cress.  497  \  and  where,  in  Jerritt  v.  Weare,  3  Price 
(Each.),  975,  the  vendor  covenanted  generally  that  he  was  seised  in  fee,  with- 
ont  any  (.'ondition  or  other  estate  whereby  to  alt«r,  bar,  change,  charge,  burden, 
impeach,  incumber  or  determine  the  same,  and  had  goad  right  to  convey  the 
same,  and  it  appeared  that  the  lady  of  the  manor  bad  previously  demiied  a  por- 
tion of  the  subject  of  the  purchase  for  ninety-nine  years,  and  the  lessees  had 
entered  upon  and  continued  to  enjoy  possession,  itwas  held,  notwithstanding  the 
able  argument  of  Mr.  Preston  for  the  plaintiff,  that  the  covenants  did  not 
extend  to  these  leases.  It  was  asked  by  the  court.  "  What  can  a  man  be  supposed 
to  covenant  against  beyond  the  validity  of  the  title  P  and  most  assuredly  not 
■gainst  these  surreptitious  pocket  teases."  The  action  of  covenant,  it  was  added, 
only  extended  to  tbe  consequence  of  legal  acta,  and  the  reason  was  to  be  found 
hi  the  case  of  Hayes  v.  Bickerstaff,  1  Vanghan's  Rep.  118,  that  the  law  shall 
never  judge  that  a  man  covenants  against  the  wrongful  acts  of  strangers. 

Upon  this  decision,  however,  Sugden  has  made  the  following  remarks :  "It 
will  be  observed  that  the  leases  were  accompanied  with  actual  posaeasion  by  the 
leasees,  who  had  expomied  money  on  the  property.  They  were,  therefore, 
within  the  covenants ;  and  unless  the  covenants  were  held  to  extend  to  these 
lea«ea,  general  covenants  for  title  would  be  waste  paper.  Tbey  are  always  in- 
tended to  guard  against  a  title  adverse  to  the  covenantors,  although  it  may  not 
he  a  lawful  title.  Clearly  the  leases  were  a  charge  on  tbe  property  at  the  time 
of  the  conveyance,  and  an  ejectment  at  all  events  wag  necessary  to  dispossess  the 
lessees.  They  therefore  were  an  incumbrance  within  the  covenant.  It  is  not 
like  tbe  case  of  interruptions  subsequent  to  the  conveyance,  by  persons  not 
claiming  lawfully.  The  case  was  argued  upon  much  higher  grounds,  and  diia 
probably  led  the  court  not  to  give  due  weight  to  tbe  above  simple  view  of  it;" 
Sogdcn  on  Vendurs  (ISib  cd.),  489.  By  the  higher  grounds  here  referred  to, 
is  meant  the  position  assumed  by  Mr.  Preston  in  the  argument  in  favor  of  the  doc- 
trine of  dliiscisio.  as  it  was  conceived  by  him  (in  common  with  Mr.  Butler  and 
others)  to  have  existed  at  common  law,  and  as  opposed  to  the  doctrines  enforced 
by  Lord  Mansfield,  in  the  caseof  Taylor  c.  Horde,  1  Burrow,  49;  see  gupra,aotiB 
to  p.  54.  On  these  grounds,  Mr.  Preston  never  forgave  the  decision  in  Jerritt  v. 
Weare,  as  his  pointoil  remarks  in  the  preface  to  the  third  volume  of  the  "  Ab- 
stract.>i  of  Title"  suffieiently  show.  Sugden,  as  will  be  perceived,  gives  no 
opinion  aa  to  this,  but  questions  the  decision  because  the  general  covenants  for 
title  were  held  not  to  extend  to  these  leases,  under  which  an  adverse  possession, 
defeasible  only  by  an  ejectment,  had  sprung ;  and  his  opinion  seems  to  be  gen- 
erally adopted  by  the  profession,  if  we  may  judge  from  the  fact  that  the  author 
of  tbe  rival  treatise  on  Vendors,  quite  witling  to  differ  from  Sugden  whenever 
possible,  has  also  intimated  that  "this  decision  seems  U>  be  of  very  doubtful 
authority ;  "  Dart  on  Vendor*  (4th  ed.),  717. 
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It  may  be  thought  that  too  moch  spaco  has  been  occupied  with 
these  decisions  upon  the  nature  of  a  covenant,  uauallj  accompanied 
by  others  which  would  seem  to  correct,  by  their  own  scope  and 
applicadoD,  any  difficulty  which  could  arise  from  tlie  purchaser's 
being  without  remedy  in  case  of  subsequent  losa,  if  he  had 
received  an  actual  seisin  at  the  time  of  his  purchase.  But 
although,  if  the  covenant  for  seisin  were  the  only  one  in  the  con- 
veyance, the  questions  just  considered  would  be  of  much  practical 
importance,  yet  they  possess  scarcely  less,  even  where  there  are 
also  covenants  for  quiet  enjoyment  or  of  warranty.  For  these  cov- 
enants, which  are  said  to  assure  the  purchaser's  possession,  an 
therefore  broken  only  by  his  eviction  from  it ;  and  although  the 
doctrine  of  constructive  eviction  has  been  in  some  cases  carried 
yery  far,  yet  there  are  few,  if  any,  which  allow  a  purchaser  to  elect 
to  consider  himself  evicted,  by  buying  in  the  paramount  title 
before  it  shall  have  been  hoatilely  asserted.'  Yet  there  are  many 
instances  in  which  this  would  be  more  to  his  benefit  (it  being 
always  understood  that  his  damages  are  measured  by  what  he 
has  paid)  than  to  wait  till  the  paramount  owner  should  choose 
to  enforce  his  claim.  Many  authorities,  however,  refuse  to  con- 
sider tliis  as  an  eviction  within  the  covenants  for  quiet  enjoyment 
or  of  warranty  ;  and  where,  under  such  circumstances,  tlie  cove- 
nant for  seisin  is  held  to  have  been  fully  answered  by  the  transfer 
of  the  actual  seisin,  the  purchaser  is  in  the  same  position  as  if  the 
covenants  for  quiet  enjoyment  or  of  warranty  were  the  only  ones 
in  the  deed,'  and  he  is  obliged  to  await  the  time  of  his  involuntary 
eviction,  instead  of  purchasing  in  the  title,  and  thus  acquiring  a 
right  to  damages  upou  his  covenant  for  seisin,  to  tlie  extent  of  Uie 
amount  paid  by  him. 

Tlie  doctrine  of  actual  seisin  does  not,  however,  seem  to  prevul 
throughout  the  States  generally,  but  only  in  Maine,  Massachusetts, 
and  to  a  qualified  extent  in  Ohio.  Elsewhere,  as  we  have  seen,  the 
covenant  for  seisin  is  regarded  as  a  covenant  for  the  title,  the  word 
being  used  as  synonymous  with  right;^  and  although  there  would 
be  no  question  that  it  would  be  broken  by  an  adverse  possession, 
continued  for  tlie  length  of  time  required  by  the  limitation  acts,* 

'  See  Ch.  VII. 

*  Clark  V.  McAnul^,  S  Serg.  &  Etwle  (P».),  372.   " 

*  Supra,  pp.  51,  55,  63. 

*  See  tvpra,  p.  74. 
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yet  such  a  posBossion  would  itself  amount  to  ao  iadefeasible  title, 
which,  if  not  marketable,  vould  only  be  because  its  validity  was  a 
question  of  evidence  rather  than  of  law. 

It  may,  however,  be  observed  that  if  the  law  of  covenants  for 
title  be  abstractly  treated  aa  a  part  of  the  law  of  real  estate,  the 
student  will  be  constantly  led  into  practical  difficulties.  The  law 
of  real  estate  is  an  abstract  and  artificial  syBtem,  based  upon  rules, 
matij  of  which  sprung  from  and  were  applicable  to  a  different  state 
of  society.  These  rules  have  required  to  be  modified  or  changed 
with  great  caution  and  delicacy,  if  at  all.  It  has  been  generally 
acknowledged  that  it  is  of  less  consequence  what  may  or  may  not 
be  the  precise  rule  on  a  particular  branch  of  this  part  of  the  law, 
than  that  the  rule,  when  once  established,  should  be  looked  upon 
as  a  rule  of  property,  and,  as  such,  subject,  not  to  judicial  but  to 
legislative  alteration.  But  the  law  of  covenants  for  ti^e  is,  as  it 
were,  collateral  to  this  system.  In  part  it  is  subject  to  its  rules, 
and  in  part  it  must  be  moulded  and  governed  by  the  intention  of 
the  parties  as  expressed  by  the  tenor  of  the  whole  instrument. 
To  say,  therefore,  tliat  a  particular  construction  given  to  a  certain 
covenant  is  or  is  not  the  law  of  a  State,  means  practically  no  more 
than  that  in  cases  of  difficulty,  the  intention  of  the  parties  will,  to 
a  certain  extent,  he  referable  to  that  construction. 

But  while  the  intention  of  the  parties  is  to  be  the  governing 
rule,  yet  it  is  conceived  that  in  most  instances  in  which  the 
relation  of  vendor  and  purchaser  is  entered  into,  that  intention, 
when  applied  to  the  averment  that  the  vendor  la  seised  and  that  he 
will  respond  in  damages  if  he  be  not,  extends  beyond  such  a  mere 
seisin  as  will  enable  the  purchaser  to  obtain  posBession  in  the  first 
instance.  The  want  of  present  possession  is  a  defect  which  can 
generally  be  discovered  by  immediate  observation  or  inquiry,  and 
IB  not  one  against  which  a  purchaser  usually  seeks  to  protect 
himself  by  a  covenant,  but  it  is  not  so,  as  to  a  defect  in  the  title. 

Apart  from  this  local  construction  of  the  covenant  for  seisin,  it 
is  defined  to  be  "  an  aseurance  to  the  purchaser  that  the  grantor 
has  the  very  estate  in  quantity  and  quality  which  he  purports  to 
convey ; "  '  and,  owing  to  the  preciaion  of  language  in  which  it  is 

■  Howell  V.  RidiardB,  11  Eaet,  641,  per  Lord  EUenborougb. 
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expressed  in  England,  no  case  can  there  be  found  which  lees  in 
than  an  exact  compliance  with  this  definition  has  been  held  suffi- 
cient to  prevent  its  breach.  Nor  upon  this  side  of  the  Atlantic  is 
there  any  material  difference  of  opinion  as  to  tliis,  wherever  this 
definition  of  the  covenant  has  been  recognized. 

Thus  it  is  held  that  the  covenant  is  broken  if  the  grantor  has 
only  an  estate  tail ; '  or  if  tliere  be  an  outstanding  estate  for  life ;  * 
or,  under  certain  cireumstanaes,  a  term  for  yeara  ;  ^  a  paramount 
right  in  another  to  divert  a  natural  spring,^  or  to  prevent  the 
grantee  from  damming  water  to  a  certain  height  wlien  that  right  is 
reserved  to  him  by  his  deed;*  so  where  one  of  two  tenants  in 
common  purports  to  convey  the  entire  estate  with  a  covenant  of 
seisin,  the  latter  is  broken  as  to  one-half  of  the  estate  conveyed  ;' 
and,  a/or^t'ori,  where  one  having  covenanted  that  he  was  seised  of  an 
undivided  poHiou  of  the  premises,  it  turned  out  that  a  partition  had 

'  Cometock  r.  Comstock,  23  Codii.  952. 

'  Mills  p.  Cntlin,  22  Vermont,  106  i  Wilder  v.  Ireland,  8  Jones'  Law  (N. 
C),  90. 

'  Van  Wagner  v.  Van  Noatrand,  19  Iowa,'42S ;  tliat  is  to  say,  such  a  term  of 
jean  aa  should  properly  defeat  the  "asHurance  that  the  grantor  has  the  very 
estate,  in  quantity  and  quality  which  he  purports  to  convey."  An  a  general 
rule,  however,  no  one  selling  real  estate  in  a  city  would  dream  that  his  covenant 
was  broken  by  there  being  a  tenant  from  year  to  year  in  possession.  Usually, 
the  rent  is  appnrlioned,  as  are  the  taxes,  interest  oa  incumbrances,  Ac., 
up  to  the  dat«  of  the  conveyance,  and  the  tenant  attorns  to  this  purchaser.  Such 
a  tenancy  for  ytiars  is  obviously  no  breach  of  the  covenant  for  seisin  (kindley  v. 
Dakin.  13  Indiana,  S89),nor,  in  most  cases,  ofthe  covenant  against  ineumbrances; 
see  infra,  Ch.  V. 

*  Clark  f.  Conroe,  38  Vermont,  471,  where  the  question  was  carefully  con- 
sidered. The  declaration  set  forth  that  the  defendant,  as  administrator,  conveyed 
certain  premises  to  the  plaintiff  with  covenants  for  seisin  and  of  warranty,  "  on 
which  premises  there  was  situated  at  the  date  of  the  conveyance  a  certain  natural 
spring  of  water,  essential  to  the  use  and  occupation  of  said  premises."  The  right 
to  use  this  spring  bad,  however,  been  previously  conveyed  by  the  defendant's 
testator,  which  was  assigned  as  a  breach  of  the  above  covenants,  to  which  the 
defendant  demurred.  The  court  held  that  the  spricig  formed  part  of  the  land 
conveyed  to  the  plaintiff',  and  as  the  defendant  had  no  title  to  the  same,  his  cove- 
nant for  seisin  was  broken.  The  existence  of  the  paramount  title  to  the  spring 
was  also  held  to  be  a  breach  of  the  covenant  of  warranty  j  aa  to  this  see  in/ra, 
Ch.  VIII. 

*  Walker  v.  Wilson,  13  Wis.  622 ;  Hall  p.  Gale,  14  id.  iS5 ;  8.  C.  20  id.  293 ; 
Trastertt.  Snelson,  29  Indiana,  96. 

*  Downer  t>.  Smith,  38  Vermont,  464. 
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been  made.'  So,  a  breach  will  occor  if  no  euch  land  exist  as  that  pur- 
ported to  be  conveyed  ;*  and  the  covenant  has  been  held  to  extend 
not  only  to  the  land  itself,  but  to  all  such  things  as  should  be  prop- 
erly appurtenant  to  it  and  pass  by  a  conveyance  of  the  freehold. 
Thus  it  has  been  held  to  be  broken  where  the  grantor  had  before 
the  conveyance  sold  to  another  a  quantity  of  rails  which  Iiad  been 
erected  hito  a  fouce,  and  thereby  become  a  fixture;  and  the  same 
doctrine  has  been  applied  generally  to  buildings  or  other  fixtures 
upon  the  land,  the  right  to  remove  which  was  vested  in  other  par- 
ties, and  did  not  pass  to  the  purchaser  by  the  conveyance.^  In  a 
recent  case  in  New  York,  it  was  held  that  where  a  lot  had  been 
conveyed  without  mention  of  the  buildings  erected  thereon,  only 
HO  much  of  the  latter  as  was  upon  the  land  conveyed  passed  as 
part  of  the  freehold,  and  the  right  of  third  parties  to  remore  other 
portions  of  the  house  projecting  over  the  adjoining  land  was  held 
not  to  be  a  breach  of  the  grantor's  covenant  for  seisin.*  And, 
obviously,  this  decision  does  not  conflict  with  the  preceding  class 
of  cases,  but  decides  merely  that  improvements  not  upon  the  lot 
itself  do  not  pass  by  operation  of  law  by  a  conveyance  of  the  lot. 

On  the  other  hand,  it  seems  settled  that  the  covenaTit,  as  gen- 
erally expressed  in  its  short  form,  is  not  broken  by  the  existence 
of  such  easements  or  incumbrauces  as  do  not  affect  the  technical 


'  MoTTiBon  D.  McArtbur,  43  Maine,  567. 

'  Bacon  ti.  Lincoln,  i  Cash.  (Mus.)  U2;  Btuford  t).  Feai^on,  9  Alien 
(Mass.),  389. 

*  Powers  V.  Denniaon,  30  Vermont,  752;  Von  W^ner  n.  Van  Nostrand,  19 
lows,  427 ;  West  v.  Siewart,  7  Bair  (Pa.),  122 ;  a.  c.  but  not  a.  P.,  2  Harrii 
(Pa.),  836  ;  in  this  case  tbe  covenant  was  one  of  warranty,  but  the  removal  of 
the  buildings  was  beld  to  be  an  eviction. 

'  Burlte  V.  Nichols,  2  Keyes  (N.  T.),  671.  "  The  defendant,"  said  the  court, 
".is  correi;t  in  claiming  that  under  his  deed  from  the  plaintiff  hie  rights  in  respect 
to  (he  d'Welling-huuse  and  fence  on  the  lot  thereby  conveyed  are  tbe  same  aa  if 
such  structures  had  been  specifically  mentioned  in  the  grant.  If  the  grantor  had 
title  to  them,  it  pasiied  by  the  deed ;  if  he  had  not  title  to  such  structures  or  any 
part  oftbem,  his  covenant  of  seisin  was  broken  to  that  extent,  and  tbe  defendant 
has  a  remedy  for  the  breach.  But  the  rights  of  the  defendant  thus  a<?quired  do 
not  extend  to  such  parts  of  the  house  and  fence  aa  are  attacbed  to  and  rest  upon 
tbe  soil  of  the  adjoining  lot.  Those  structures,  by  the  operation  of  ihe  very 
principle  upon  which  the  defendant  relies,  are  a  part  of  tbe  land  on  which  they 
stand ;  and  as  the  adjoining  lot  is  not  covered  by  the  deed,  the  defendant  has  no 
claim  against  tbe  plaintifif  by  reason  of  failure  of  title  to  tbat  portion  of  the  house 
and  fence  wbitdi  stands  thet«on." 
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seiBin  of  the  pnrohaser.  Thus  the  existence  of  a  highway  OTer 
part  of  the  land  conveyed  is  no  breach  of  this  covenant,^  since  it  is 
considered  that  although  the  public  may  haye  a  right  of  passage 
over  tlie  way,  the  freehold  technically  remains  in  the  owner  of  the 
Boil.^  So  witli  respect  to  a  judgment,  a,  mortgage,  or  a  right  of 
dower ;  liowever  these  may  operate  as  a  breach  of  the  covenant 
against  incumbrances,  they  do  not  affect  the  covenant  for  seisin,' 
since  a  judgment  or  a  right  of  dower  do  not  divest  the  technical 
title  or  seisin  of  the  grantor ;  and  a  mortgage,  although  in  strict- 
ness it  purports  to  pass  the  legal  title,  yet  is  almost  universal!; 
regarded  at  the  present  day  as  a  mere  security  for  the  payment  of 
the  debt.*  If,  however,  the  mortgagee  had  entered  under  his 
mortage  (as  is  allowed  by  local  statutes  in  many  States),  the 
covenant  would,  it  is  supposed,  be  held  to  be  broken. 

There  have  been  cases  which  -have  held  that  no  breach  of 
the  covenant  will  be  caused  by  the  happening,  or  possibility  of 
happening,  of  future  contingent  events  which  might  affect  the 
title.  Thus,  where  the  alleged  breach  was  that  one  of  the  parties 
to  a  deed  was  a  minor,  it  was  held  that  the  title  having  passed 
to  her  grantee,^  there  could  be  no  breach  of  the  covenant  until 
disaffirmance  by  her  after  majority,  until  she  entered,  or  in 
some  legal  mode  avoided  the  conveyance."  So  where  the 
grantor  was  a  sheriff's  vendee  under  judgment  of  foreclosure 
of  a  mortgt^e,  it  was  held  that  a  subsequent  order  of  the  conrt 

'  Whitbeck  v.  Cooke,  16  Johns.  (N.  Y.)  483 ;  Vaughn  v.  StnzakHr,  16  Indi- 
ana, 340,  citing  tiie  text.  As  to  nhether  a  public  road  a  a  breach  of  the  cove- 
nant against  incumbrances,  see  the  eneuing  chapter. 

'  2  lost.  705 ;  Goodtitle  v.  Alker,  1  Burrow,  133 ;  Cortelyou  p.  Van  Brandt, 
S  Johns.  (N.  Y.)  3^7 ;  Jackson  v.  Hathaway,  15  id.  449 ;  Lewis  c.  Jooea,  1  Bur 
(Pa.).  336;  Peck  p.  Smith,  1  Conn.  103-147. 

*  Tuite  e.  Miller,  10  Ohio,  383 ;  Fitzhugb  v.  Croghan,  2  J.  J.  Marshall  (Ky.>. 
430;  Sedgwick  n.  Uollenback,  7  Johns.  380;  Masiey  v.  Crsine,  1  McCord 
(S.  C).  489;  Lewis  b.  Lewis,  S  Rithardson's  Law  K.  (S.  C.)  12. 

*  The  passage  in  the  text  was  cited  in  the  recent  CMeofBeasonerti.  Edomiid- 
soD,  5  Indiana,  394,  where  it  was  held  that  the  mortgagee  not  having  entered, 
the  covenant  for  seisin  was  not  broken. 

'  See,  as  to  this,  Bool  v.  Mix,  IT  Wendell  (N.  Y.),  13S. 

*  Van  Noatrand  r.  Wright,  Lalor's  Supplement  to  Hill  &  Denio's  R.  (N.  T.) 
260.  The  minority  of  the  grantor  is,  however,  a  breach  of  the  covenant  for 
good  right  to  convey ;  Nash  v.  Ashton,  T.  Jones,  195. 
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Betting  aside  the  sale  and  opeaiug  the  judgment,  did  uot  work  a 
breach  of  the  covenant  for  seisin.' 

But  it  may  be  observed  of  these  cases  that  if,  as  the  weight  of 
authority  proves,  a  covenant  for  seisin  is  satisfied  only  by  the 
transfer  of  an  iruiefeasiUe  title,  it  is  technically  broken  as  soon  as 
it  is  made  if  the  title  be  from  any  cause  defeasible,  and  the 
grantee's  difficulty  would  aeem  to  be  less  as  to  the  breach  of  the 
covenant  than  the  right  to  recover  at  that  time  more  than  nominal 
damages? 

An  analogy  may  he  found  in  the  rule  with  respect  to  chattels. 
Ill  tlie  sale  of  these  a  warranty  of  title  is  implied  by  the  civil  and 
tlie  common  law.  But  a  present  posaeesion  is  all  that  can  ever  be 
transferred.  Yet  &  subsequent  loss  of  possession  by  a  title  para- 
mount will  be  a  breach  of  this  warranty,  because  the  vendor  is 
understood  to  have  transferred  a  possOBBion  which  can  be  lawfully 
retained. 

'  Coit  e.  McEeyrolds,  2  RobertsoD  (N.  Y.),  658.  "  The  covenantor,"  said 
iLe  toiut,  "  either  irss  seised  or  he  yias  not,  at  the  time  he  made  his  covenaDt. 
If  be  was  Beised,  hie  covenant  was  Dot  broken  at  the  time,  and  it  would  not  be 
brofcen  afterwards.  Suppose  a  man  conveys  bis  propertj  to  an  innocent  party 
in  traud  of  his  creditors,  and  the  court  should  set  aside  the  deed  (if  a  court 
could  be  Ibund  to  do  such  a  thing),  would  an  action  lie  bj  the  grantee  for  a 
tircach  of  the  covenant  for  seisin  ?  I  think  not."  The  Massachusetts  eases 
already  referred  to  (jiyra,  p,  56)  were  also  cited  as  proving  that  "  a  mere  de- 
fi>asible  title  will  not  work  a  breach  of  the  covenant  for  seisin ; "  hut  this  is  not 
the  law  in  New  York,  in  the  sense  in  which  those  cases  maintain  this  doctrine. 

Pollard  e.  Dwight,  i  Crancb,  421,  has  been  thought  to  decide  that  if  a  vendor 
being  in  possession  under  a  patent  convey  the  land  with  a  covenant  of  seisin, 
be  is  not  liable  if  the  title  should  fail  by  reason  of  the  patent  being  voidable, 
bat,  on  examination,  the  case  will  show  that  the  question  was  merely  whether  an 
unsworn  surveyor  was  a  competent  witness  to  prove  that  the  premises  conveyed 
vere  included  within  an  alleged  prior  patent.  "  The  prior  claims,"  said  Mar- 
shall, C.  J.,  "  rest  upon  the  oathof  the  witness.  If  tlioae  claims  were  valid,  their 
validity  was  established  by  his  testimony,  which  cannot  be  tolerated  on  any  legal 
principle.  If  they  were  mere  claims,  not  good  titles,  they  ought  not  to  have 
been  stated  (o  the  jury."  It  is  apprehended  that  if  the  identity  of  the  land  had 
been  properly  established,  there  would  have  been  no  question  as  to  the  breach; 
Fiii-b  E.  Baldwin,  17  Johns.  161 ;  though  in  that  case  the  purchaser  was  held  to 
be  estoppied  by  being  himself  in  possession  under  a  valid  patent.  "  It  never 
<;ao  be  permitted  to  a  person,"  said  the  court,  "  to  accept  a  deed  with  cove- 
nants of  seisin,  and  then  turn  round  upon  his  grantor  and  allege  that  his 
covenant  is  broken,  for  that  at  the  dme  he  accepted  the  deed  he  himself  was 
seised  of  the  premises." 

*  As  to  this  see  it{fra,  Ch.  IX. 
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As  respects  the  pleadings  in  an  action  upon  this  covenajit,  it 
has  been  settled  from  an  earlj  period  that  in  assigning  the  breach 
of  the  covenants  for  eeiain  and  of  good  right  to  convey,  it  ia  qq- 
necesBarj  to  do  more  than  negative  the  vorda  of  the  covenant 
generally.  In  Bradshaw'a  case,'  which  waa  an  action  brought  oa 
a  covenant  in  a  lease  that  the  lessor  had  full  power  to  convey,  it 
waa  held  "  to  lie  more  properly  in  the  knowledge  of  the  lessor 
what  estate  he  himself  has  in  the  land  which  he  demises,  than  the 
lessee,  who  is  a  stranger  to  it ;  and  therefore  the  defendant  ought 
to  show  what  estate  be  had  iu  the  land  at  the  time  of  the  demise 
made,  by  which  it  might  appear  to  the  court  that  he  had  full  power 
and  lawful  authority  to  demise  it."  In  a  later  caae,^  where  tiie 
covenant  was  contained  in  a  conveyance  of  a  freehold,  it  was  en- 
deavored, on  demurrer,  to  distinguiah  it  from  that  just  cited, 
"  because  the  plaintiff  ought  to  have  shown  of  what  eatate  the 
defendant  was  seised,  in  regard  he  had  departed  with  all  his  writ- 
ings concerning  the  laud,  in  presumption  of  law,  and  therefore  the 
plaintiff  well  knew  the  title  ;  and  it  is  not  like  to  Bradshaw'a  case, 
because  there  the  covenant  was  with  the  lessee  for  years,  who  had 
not  the  writings,"  but  this  diatinction  waa  not  recognized,  and 
the  rule  in  Bradshaw's  case  has  since  been  coneisteutly  adhered 
to,  and  applied  as  well  to  covenants  in  a  conveyance  of  a  freehold 
as  of  a  leasehold  eatate.B 

•  9  Coke,  60.  •  Glinnialer  v.  Audley,  T.  Kaynoond,  14. 

*  Muscat  D.  Ballet,  Cro.  Jac.  869 ;  2  Saund.  181  b,  note  10 ;  Bender  e.  From- 
berger,  4  Doll.  436 ;  Clarke  v.  McAnnlty,  3  Serg.  &  Rawle,  372 ;  Blanchard  f>. 
Hoiie,  34  Maine,  376 ;  Maraton  v.  Hobbs,  2  Mass.  433 ;  Wait  v.  Maxwell,  4 
Pick.  68;  Bacon  t>.  Lincoln,  4  Cughing  (Mass.),  SI2;  Floom  t>.  Beard,  8  Black- 
ford (Ind.),  76;  Abbott  v.  Allen,  14  Johnson, -J48 ;  Pollard  c.  Dwight,  4  Cranch 
(U.  8.).  430;  Duval  r.  Craig.  2  Wheat.  (U.  S.)  62,  note;  Matki^y  u.  Collins, 
2  Nott  &  McCord  (S.  C),  186;  Lot  v.  Thomas,  Pennington  (N.  J.),  300; 
Rickert  o.  Snyder,  9  Wend.  421 ;  Traster  o,  Snelson,  29  Indiana,  96.  It  seema, 
however,  to  have  been  otherwise  formerly  in  Obio,  under  a  local  statute  which 
bos  since  been  repealed;  see  Robinson  c.  Neil,  3  Obio,  526.  The  early  case  to 
the  same  effect  in  Connecticut,  of  Wilford  v.  Rose,  2  Root,  14,  must  probably 
have  proceeded  on  some  local  statute,  aa  otherwise  it  is  opposed  to  the  current 
of  authority.  Care  must  be  taken  to  distinguish  thefle  cases  from  those  in 
which  the  breach  of  the  covenant  is  set  up  as  a  defence  to  payment  of  the  pur- 
chase-money, where  the  derendant,  the  purchaser,  having  pleaded  the  plaintiff's 
covenant  for  eeiain,  and  assigned  the  breach  by  negativing  the  words  of  the  cov- 
enant, Judgment  has,  upon  demurrer,  been  given  for  the  plaintiff.  This  is  upon 
the  ground  that  the  mere  absence  of  title  will  not  of  itself,  in  general,  be  a  good 
deAmce  to  payment  of  purchase-money.     See  in/ra,  Ch.  XIV. 
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As  a  coDsequence  of  this,  it  ie  well  settled  that  in  an  action  on 
tbe  covenant  for  seisin  it  is  unnecessary  either  to  aver  an  eviction 
in  the  declaration  or  lay  any  special  damage.^  A.  distinction  thus 
exista,  as  respects  the  pleadings,  between  the  covenant  for  seisin 
(with  which  may  be  classed  the  covenant  for  right  to  convey)  and 
the  other  covenants  for  title,  as,  in  suing  upon  the  latter,  it  seems 
ID  the  Brst  place  generally  necessary  that  the  incumbrance  or  par- 
amount  title  should  be  particularly  specified  in  the  declaration,  as 
well,  perhaps,  as  the  results  which  it  has  caused.' 

Nor  is  it  necessary  that  in  a  suit  upon  the  covenant  for  seisin 
the  plaintiff's  subsequent  pleadings  should  set  forth  the  particulars 
of  the  paramount  title.  Although  in  an  early  case  in  Uassachu- 
aetts,^  Parsons,  C.  J.,  in  stating  some  general  propositions,  re- 
marked that  "  the  defendant  in  his  bar  should  regularly  maintain 
hia  seisin,  and  then  the  plaintiff  in  his  replication  should  aver  who 
in  fact  was  seised,"  yet,  as  was  said  in  a  subsequent  decision  in 
New  York,*  that  case  presented  a  question  of  evidence  merely,  and 
not  a  question  of  pleading.  "  All  that  is  incumbent  on  the  plain- 
tiff," said  the  court,  "  is  to  negate  the  title  of  the  defendant,  who 
pleads  affirmatively  and  generally  that  he  had  a  good  dtle,  and  the 
general  replication  in  this  case  is  sufficient.  This  differs  from 
the  class  of  cases  where  the  plea  avers  a  general  performance  of  the 
covenant ;  and  then  the  plaintiff  is  required  in  his  replication  to 
specify  wherein  the  breach  has  been  committfid ;  for  instance,  in 
an  action  of  covenant  for  not  repairing  a  leased  messuage,  the 
declaration  may  aasign  the  breach  generally  that  the  covenantor 
did  not  repair,  &c. ;  the  defendant  may  then  plead  generally  a  per- 
formance of  his  covenant,  and  the  plaintiff  then  is  required  in  his 
replication  to  specify  wherein  the  repairs  have  been  omitted,  in 
order  that  the  defendant  may  be  apprised,  with  reasonable  cer- 
tainty, what  is  the  object  of  the  suit  The  reasons  for  requiring 
such  a  special  replication  are,  first,  that  the  subject  to  which  the 
covenants  relate  is  perfectly  known  to  the  party  complaining  of 
the  breach  ;  and,  second,  the  suit  has  a  more  general  aspect,  and 
ttie  subject  of  the  breach  is  multifarious.     Therefore,  the  law  in 

■  Abbott  V.  AUen,  14  Johna.  (N.  Y.)  248 ;  Bird  o.  Smkb,  3  English  (Ark.), 
868. 

•  See  ia/ra,  Ch.  IT.,  TI.,  twd  THI. 
'  Uarston  v.  Hobbs,  2  Mua.  483. 

*  Abbott  V.  Allen,  lupra,  per  PUtt,  J. 
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Buch  case  moat  reaBOnabl;  requires  the  replication  to  specif;  that 
a  chimnej  has  fallen  down,  that  the  windows  are  broken,  and  that 
the  barn  is  unroofed,  or  that  the  fences  are  prostrate,  &c.  In  this 
case,  tlie  point  in  controversy  is  single  and  abstract.  The  question 
is,  merely,  whether  the  defendants  had  an  indefeasible  title,  and 
the  only  evidence  in  relation  to  that  title  may  be  ezclusively  in  the 
power  of  the  defendants." ' 

Ab  respects  the  burden  of  proof,  it  is  settled  that  the  rule  as  to 
the  evidence  corresponds  with  the  rule  as  to  the  pleaditigs,  and  the 
knowledge  of  the  state  of  the  title  being  supposed  to  rest  with  the 
defendant,  he  is  bound  in  the  first  instance  to  maintain  the  affirm- 
ative of  his  covenant.  It  is  considered  that  until  the  grantor  dis- 
eloBea  his  title,  the  plaintiff  holds  the  negative  merely,  and  is  not 
bound  to  aver  or  prove  any  fact  in  regard  to  the  outstanding  title.^ 
Hence,  if  upon  the  trial  of  the  issii,e  neither  party  offers  any  evi- 
dence, the  plaintiff  is  entitled  to  judgment.* 

'  It  ia,  of  courBe,  hardly  necessary  to  meation  that  in  suing  od  the  carenanta 
for  title,  the  plaiutlfi'  may  recover  on  the  count  that  19  veil  laid,  although  the 
othera  may  be  defec-tive;  Blaochard  o.  Hoiie,  3*  Maine,  876.  And  in  Brady 
v,  Spniok,  27  Illinois.  460,  where  the  declaration  contained  one  count  only  on 
the  coienants  for  seisin,  for  right  to  convey  and  of  varranty,  and  the  breach  was 
assigned  by  negativing  the  words  of  each  covenant,  a  demurrer  for  duplicity  waa 
overruled. 

*  Abbott  V.  Allen,  14  Johnson  (N.  Y.),  263.  "  The  grantor  has  no  right  to 
shill  the  responsibility  from  his  own  shoulders  by  imposing  it  on  the  grantee  to 
aver  and  prove  at  his  peril  any  particular  outstanding  title." 

*  Potter  V.  Kitchen,  6  Bosworth  (N.  Y.),  566,  where  the  subject  was  elabo- 
rately considered]  Marston  v.  Qobba,  2  Masa.  437;  SwafTord  v.  Whipple,  8  G. 
6i«en  (Iowa),  264;  Scho6eld  c.  Iowa  Co..  32  Iowa,  321;  Baker  d.  Hunt,  40 
Illinois,  266;  Mechlem  r.  Blalie,  .16  Wis.  102;  Beckmann  r.  Henn,  17  id.  412. 
"  It  is  a  well  settled  rule  of  evidence,"  said  the  court,  in  Swafford  v.  Whipple, 
SHpra,  "  that  the  party  who  alleges  shall  prove  the  affirmative  of  any  proposition. 
Ordinarily  the  Jasue  lies  upon  the  plaintilT,  and  the  onus  probandi  is  on  him  to 
establish  what  he  affirms.  But  it  frequently  happens  that  in  making  up  an  issue 
the  defendant  assumes  the  affirmative  proposition,  or  confesses  and  seeks  to 
avoid  the  actjon,  and  would  fail  if  no  evidence  in  avoidance  should  be  adduced 
by  him.  In  such  event  the  proof  is  incumbent  on  the  defendant,  as  the  party 
who  would  &il,  if  no  evidence  should  be  given  on  either  side,  or  as  the  party  who 
has  thrown  a  negative  proposition  on  the  plaintiff,  which  might  be  difficult,  and 
perhaps  impossible  for  him  to  prove,  and  in  relation  to  which  the  defendant  has 
all  the  evidence  in  his  possession.  Hence  it  is  laid  down  that  the  onus  probaniii 
lies  upon  the  party  who  seeks  to  support  bis  action  or  defence  by  a  particular  fact 
of  which  be  is  aupposed  to  be  cognizant.     Thus  when  a  party  pleads  infancy,  or 
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The  coDsideration  of  the  measure  of  damages  will  be  fouud  in  a 
subsequent  chapter.^ 

&  licensa,  he  niMt  prore  it.  So  if  the  derendtnt  pleu]  freehold  in  himself  in  an 
action  of  trespass  qaam  clautian  /regit ;  1  Stark,  Ev.  418-423.  In  Ayer  v. 
Auitin,  6  Pick.  125,  the  Mme  rule  is  recognized  as  applicable  to  all  cases  when 
by  the  pleadings  nothing  essential  to  the  action  is  required  of  the  plaintiff,  and 
when  the  finding  for  the  defendant  depends  upon  affirmative  proof  from  him.  In 
the  present  case  there  was  but  a  single  point  in  controversy  before  the  juiy. 
The  defendant  pleaded  that  be  was  lawfully  seised  of  the  premises.  Upon  this 
qaestion  he  assumed  the  affirmative ;  it  was  for  hit  interest  to  prove  it,  as  it 
would  operate  a  complete  bar  to  the  action.  The  nature  of  the  title  t^i  the  prem- 
ises may  have  rendered  it  extremely  difficult,  or  even  impossible  for  the  plaintiff 
to  prove  the  negative  averment,  as  the  only  evidence  in  relation  to  the  title  may 
have  been  exclusively  under  the  control  of  the  defendant.  If  be  bad  title  at  the 
time  the  deed  declared  on  was  executed,  he  eoutd  easily  have  shown  it ;  and  if 
he  had  no  title,  the  covenant  was  broken,  regardless  of  any  third  person  who 
may  have  had  the  title.  We  conclude  then  thai  the  court  did  not  err  in  deciding 
that  the  ontu  probandi  lay  upon  the  defendant."  And  this  was  affirmed  in  the 
very  recent  case  of  Schofield  v.  Iowa  Co.,  supra,  where  the  plaintiff  having 
alleged  that  the  defendant  "  was  not  the  true  owner  of  the  premises,"  and  the 
latter  having  denied  '[  that  he  was  not  the  trae  owner  of  said  land,"  no  evidence 
was  offered  on  either  side  except  the  deed  from  the  plaintiff  to  the  defendant,  and 
the  court  held  that  the  defendant's  denial  amounted  to  an  averment  of  seisin,  and 
that  in  the  absence  of  all  proof  ihe  plaintiff  was  entitled  to  judgment. 

It  ii  true  that  in  some  cases  the  plaintiff,  afler  averring  generally  that  the 
defendant  was  not  seised,  has  assumed  the  burden  of  proof  and  gone  on  wiUi 
Lis  evidence  to  show  the  defective  tjtle  which  he  had  received  (Follard  o.  Dwight, 
ICnnch  (U.  S.).43I;  Bacon  o.  Lincoln,  4  Cush.  (Mass.)  212);  but  this  does 
not  affect  the  rule. 

In  Kennedy  n.  Newman,  1  Sand.  S.  G.  (N.  T.)  187,  the  syllabus  of  the  case 
i*,  "  In  an  action  for  the  breach  of  the  covenant  for  seisin  in  a  deed,  on  the 
gromid  of  an  assesiment  of  gale  by  the  city  antborities  for  providing  lamp-posts 
and  lamps,  the  plaintiff  must  prove  a  valid  assessment  and  sale  with  the  same 
precision  as  if  he  were  the  purchaser  at  the  sale,  and  enforcing  his  title  under  it 
by  ejectment ; "  but  this  is  not  borne  out  by  the  case  itself.  The  suit  was  upon 
the  covenants  for  seisin,  of  warranty  and  against  incumbrances,  and  the  decla- 
ration  averred  the  assessment  and  sale,  and  that  the  plaintiff  had  effected  a  pur- 
diase  of  the  ontstanding  title,  Mid  been  thereupon  obliged  to  pay  a  certain 
amonnt,  to  which  the  defendant  pleaded  that  there  was  no  such  valid  assessment. 
Here  the  aifirmative  of  the  issue  being  upon  the  plaintiff,  ha  was  obviously  non- 
suited, because  he  did  not,  step  by  step,  prove  the  regularity  of  the  proceedings 
under  the  ministerial  jurisdiction  by  which  the  title  had  been  divested. 

In  the  former  editions  of  this  work,  this  subject  was  thus  considered :  "  As 
respecta  the  burden  of  proof,  it  is  well  settled  that  in  ta  action  upon  the  cove- 

'  Infra,  Ch.  IX. 
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nants  aguoat  incumbniDCM  for  quiet  etijojinent  or  of  wuranty,  it  is  cut  npoa 
the  plaintiff,  wbo  is  in  the  first  instance  obliged  to  make  out  the  paramount  title 
with  all  the  particularitj  of  a  plaintiff  in  ejectment.  It  is  doubtful  how  fsr  such 
a  rule  is  applicable  to  actions  on  the  covenaut  for  seisin.  On  the  one  hand,  it 
would  seem  that  the  rule  as  to  the  evidence  should  correspond  with  the  rule  as  to 
the  pleadings,  and  that  the  knowledge  of  the  state  of  the  tjtle  being  supposed  to 
rest  with  the  defendant,  he  is  bound  in  the  first  instance  to  maintain  the  affirma- 
tive of  his  covenant.  On  the  other  hand,  it  would  seem  contrarj  to  general 
principles  that  a  vendor  who  had  given  a  covenant  for  seisin  could  be  called  npon 
at  any  time  aAer  tlie  execution  of  the  deed,  and  at  the  caprice  of  his  covenantee, 
to  make  out  affirmativdy  a  perfect  title,  without  a  defect  or  some  loss  having 
been  shovrn  in  the  firat  instance.  It  is  probable  that  the  true  rule  is  to  be  found 
between  these  extremes,  and  that  while  a  plaintiff  is  not  obliged  to  prove  the 
defect  with  the  particularity  required  in  suing  on  the  other  covenants,  he  cannot 
throw  entirely  upon  his  vendor  the  burden  of  maintaining  the  perfection  of  the 
title  he  has  conveyed."  These  remarks  (which  it  is  now  conceived  do  not  cor- 
rectly represent  ^e  law)  were  misquoted  by  counsel  and  by  the  court,  in  Baker 
e.  Hunt,  40  Illinois,  266,  supra. 
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CHAPTER  IV. 

THE  COVWAKt  FOB  BIGHT  TO   CONTET.^ 

The  coTenant  for  right  to  convey  has  been  eometimes  said  to  be 
Bjnonjmous  with  the  coTenant  for  seisin.  As  the  greater  always 
includes  the  leas,  the  esisteuce  of  au  estate  in  fee-simple  of  course 
implies  the  right  to  convey  it ; '  but  the  converse  is  far  from  true, 
and  until  very  lately  it  was  the  practice  in  England,  for  reasons 
stated  in  a  preceding  chapter,'  upon  the  purchase  of  an  estate,  to 
have  the  same  conveyed  to  such  uses  as  the  purchaser  should 
appoint,  and  in  default  thereof,  to  the  use  of  himself  and  his  heirs.* 
And  no  doubt  as  a  consequence  of  this  practice,  the  covenant  for 
right  to  convey  has,  in  England,  almost  superseded  the  covenant 
for  seisin.^  And,  of  course,  the  former  covenant  is  the  appropriate 
one  in  every  case  In  which  the  conveyance  is  made  by  virtue  of  a 
power.^ 

In  some  parts  of  this  country  there  would  appear  to  be  an 
especial  reason  for  the  insertion  of  the  covenant  for  right  to  con- 
vey. For,  as  has  been  remarked,^  in  a  few  States  the  covenant  for 
Beisin  is  answered  by  the  transfer  to  the  purchaser  of  an  actual 
Plough  a  tortious  seisin,  irrespective  of  the  right  by  which  the 
property  is  held  ;  and  where  the  covenant  for  seisin  is  thus  limited 
in  its  application  to  the  mere  transfer  of  the  seisin,  in  its  narroweet 
signification,  there  would  seem  every  reason  why  a  purchaser 
should  protect  himself  by  a  covenant  which  refers  exclusively  to 
the  right,  or,  as  it  is  popularly  called,  the  title. 

But  it  is  somewhat  remarkable  that  in  the  very  case  in  which 

*  For  the  form  of  this  covenant,  see  Ch.  II.,  pp.  S5,  28. 

*  With,  perhaps,  the  single  exception  of  the  convejsnce  by  a  miDor,  who, 
tbongb  ielsed  in  fee,  has  no  right  to  convej,  save  eahject  to  disaSrmante  bj  him 
after  majority ;  Nasb  v.  Aslttoa,  T.  Jones,  196 ;  *upra,  p.  80. 

'  Supra,  p.  24, 

*  See,  for  example,  such  a  deed  in  the  recent  case  of  Thackeray  v.  Wood,  6 
Best  &  Smith  (Q.  B.),  826. 

*  1  Uagbes'  Practice  of  Sales  of  Real  Property,  411. 

*  Sogden  on  Vendors  (13tH  ed.),  462;  Dart  on  Vendors  (4th  ed.),  499. 
'  Supra,  p.  b&  et  iiq. 
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the  covenant  for  right  to  convey  would  thus  seem  not  to  be  merely 
Bynonymoua  with  the  covenant  for  seiBin,  and  thus  superfiuouB,  it 
should  have  been  held  to  have  no  greater  or  other  scope.  The 
reason  for  this  course  of  decision  has,  in  a  previous  chapter,'  been 
attempted  to  be  shown  to  have  arisen  from  the  covenants  for  seisin 
and  for  right  to  convey  being  considered  as  assurances  to  tlie  pur- 
chaser that  the  vendor  had  such  a  present  seisin  as  would  enable 
him,  without  violating  the  champerty  acts,  to  transfer  the  estate, 
and,  consequently,  as  having  a  good  right  to  convey  it  under  those 
acts.  It  has,  indeed,  been  held,  in  an  old  case,  that  the  latter  cov- 
enant related  to  the  capacity  of  the  grantor  to  convey,  so  that 
where  a  liusbaud  and  wife,  seised  in  her  right,  conveyed  to  a  pur- 
chaser, with  the  husband's  covenant  that  they  had  good  right  to 
assure  the  lands,  the  incapacity  of  the  wife  to  convey  by  reason  of 
her  infancy  was  held  to  be  a  manifest  breach.^  But  it  is  equally 
clear  that  it  was  considered  also  as  relating  to  the  title ;  and  where 
the  covenant  is  construed  according  to  the  natural  interpretation 
of  its  words,  it  must  be  broken  by  the  absence  in  the  vendor  of  the 
right  to  the  premises,  —  the_?«»,  as  distinguished  from  the  «mt?ta.'' 
Apart  from  this,  most  of  what  lias  been  said  in  the  preceding 
chapter  as  to  the  covenant  ~for  seisin  applies  equally  to  tliat  for 
right  to  convey.  Both,  according  to  the  weight  of  American  au- 
thority, are  held  to  be  broken  as  soon  as  made,  and,  therefore, 
incapable  of  being  taken  advantage  of  by  an  heir  or  an  assignee.* 
Both  are  governed  by  the  same  rules  as  to  the  pleadings ;'  and  the 
measure  of  damages  is  the  same  as  to  both.' 

*  Supra,  p.  66  et  seq, 

*  fiaah  n.  Ashton,  Skinner,  42;  b.  c.  T.  Jones,  195. 

>  Tbu3  in  Triplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.)  4S2,  when  the  covenftnti 
were  of  good  right  to  convey  and  of  warranty,  it  waa  held  that  the  former 
"  imported  only  that  the  grantor  bad  a  right  to  convey,  and  did  not  imply  that 
he  had  poasession.  Such  a  covenant  wu  not  broken  by  an  adveraarj'  possession 
merely,  but  waa  broken  only  by  a  want  of  legal  title  in  Qie  grantor,  such  bb  be 
had  a  right  to  sell  and  convey."  It  may,  moreover,  be  remarked  of  this  case, 
that,  as  the  champerty  statute  vas  not  passed  till  after  the  execution  of  the  deed, 
the  construction  of  the  covenant  did  not  come  williin  that  referred  to  above. 

'  Chapman  v.  Hohnes,  5  Hatsted  (N.  J.),  20.    See  Ch.  YUI. 

*  Jenkins,  305,  pi.  79.  For  a  very  recent  case,  the  student  may  be  referred 
to  the  pleadings  inThackerayn.  Wood,  5  Best  &  Smith  (Q.  B.),326;  affirmed  on 
appeal,  6  id.  766,  cited  infra,  Cb.  VI. 

*  Bickford  V.  Page,  2  Maas.  455 ;  Bunnica  v.  Sharp,  7  Missouri,  71 ;  WiUson 
o.  Willson,  6  Foster  (N.  H.),  234. 
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.  CHAPTER  V. 

THE  COTBNANI  AGAINST  INCDHBBANCES.l 

In  England,  thia  covenant  is  frequently  stj'led  "  the  covenant  for 
indemnity  against  incumbrances,"  and  its  place  there  is  almost 
invariably  after  that  for  quiet  enjoyment,  to  which,  indeed,  it  is  a 
sort  of  supplement,  for  it  is  connected  therewith  by  the  words 
"  dtu/  that  (i.e.,  the  quiet  enjoyment)  free  and  clear  of  all  incum- 
brances," Ac." 

Of  courBe,  a  covenant  thus  commencing  with  the  words,  "  arui 
that  free,"  i&c.,  depends  for  its  construction  upon  the  preceding 
covenant,  of  which  it  thus  forms  a  part.' 

Now,  nothing  is  better  settled,  both  in  England  and  America, 
than  that  the  covenant  for  quiet  enjoyment  (whicli  is,  that  the 
grantee  ghall  peaceably  enjoy  the  premises)  is  eminently  a  cove- 
nant in  futuro,  —  until  breach,  it  runs  with  the  land;  it  is  not 
broken  by  the  mere  existence  of  an  incumbrance  or  defect  of  title ; 
its  breach  depends  upon  the  disturbance  or  damage  which  that 
incumbrance  or  defect  may  thereafter  cause.  On  the  other  hand, 
it  is  settled  by  a  large  class  of  cases  on  this  side  of  tlie  Atlantic 
that  the  covenant  against  incumbrances,  as  here  generally  ex- 
pressed, standing  by  itself  as  a  separate  and  independent  covenant, 
and  generally  couched  in  the  short  form,  "and  that  the  premises 
are  free  and  clear  of  all  incumbrance,"  is  a  covenant  in  prcetenti; 
it  is  broken  as  soon  as  made  by  the  mere  existence  of  an  incum- 
brance, without  regard  to  future  or  ultimate  disturbance  or  dam- 
age ;  and  being  so,  it  does  not  run  with  the  land.   When,  however, 

'  For  the  different  foniu  of  this  covenaDt,  see  Gh.  IL,  pp.  25,  26  n,  28. 

*  See  gtipra,  p.  25. 

•  "  Unconnected  with  any  oUier  clause,"  says  Piatt,  "  it  will  be  both  ungnun- 
matical  and  aenseless.  The  introductory  words  plainly  prove  that  it  must  be 
coostraed  in  connection  with  that  paragraph  by  which  it  ia  immediately  preceded ; 
that  dauae  being  the  covenant  for  quiet  enjoyment ; "  Flatt  on  Covenants,  3S1. 
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the  Goveiiant  against  incumbranceB,  inBtead  of  thus  etandiDg  by 
itself,  is  linked  or  coupled  to  the  covenant  for  quiet  enjoyment,  as 
ia  almost  always  the  case  in  England  and  sometimes  here,  the 
distinction  whether  the  former  covenant  .is  a  covenant  in  prwieKli 
or  a  covenant  in  futuro  may  become  important. 

The  practical  consequences  of  the  distinction  are  threefold : 
first,  as  to  the  parties  to  the  action  on  tlie  covenant;  secondly,  as 
to  the  pleadings  ;  and  thirdly,  as  to  the  measure  of  damages.  All 
of  these  will  be  more  fully  cousidered  hereafter.  Suffice  it  here  to 
say  that,  as  to  the  parties  to  tlio  action,  if  the  covenant  be  one 
in  prmsenti,  it  must  be  sued  upon  by  the  covenantee  or  his  personal 
representatives ;  an  heir,  a  devisee  or  an  assignee  cannot  sue  in 
his  own  name.  As  to  the  pleadings,  if  a  covenant  in  futuro,  it  is 
not  sufficient  merely  to  negative  the  words  of  the  covenant  And 
as  to  tlie  measure  of  damages,  if  a  covenant  in  futuro,  the  tecb- 
Dical  damage  corresponds  with  the  actual  loss ;  if  a  covenant  in 
pr<Bsenti,  and  tiiere  has  been  no  present  actual  loss,  the  damages 
are  but  nominal. 

Such  a  distinction  is  of  less  consequence  in  England  than  in  this 
country.  There  all  the  covenants  for  title  —  that  for  seisin  aa  that 
for  quiet  enjoyment  —  run  with  tlie  land  and  enure  to  the  benefit 
of  the  heir,  the  devisee  or  the  assignee.  Here,  in  nearly  every 
State,  the  covenant  for  seisin  is  held  to  be  broken  as  soon  as  made ; 
and  although  doubts  have  at  times  been  expressed  whether  this 
technical  rule  should  apply  to  the  covenant  against  incumbrances, 
which,  it  has  been  said,  partakes  more  of  tlie  character  of  a  cove- 
nant of  indemnity  (and  which  certainly  does  so  as  to  the  measure 
of  damages), .yet  the  general  current  of  American  authority  holds 
it  to  be,  equally  with  the  covenant  for  seisin,  a  covenant  in  prcEienti, 
and  broken  as  soon  as  made. 

But  it  has  been  generally  considered,  and  upon  both  sides  of  the 
Atlantic,  that  when  tlie  covenant  against  incumbrances  is  coupled 
with  that  for  quiet  enjoyment  (as  in  the  English  form  just  given), 
it  is  to  all  intents  and  for  all  purposes  a  covenant  in  futuro;  and 
although  it  has  been  urged '  that  it  should  receive  a  double  con- 
struction,  —  one  which  would  give  it  the  benefit  of  a  covenant 
against  incumbrances  as  respects  the  facts  which  would  constitute 

'  Parcieularly  in  the  ftrgument  of  connaet  in  the  recent  cue  of  Greene  v. 
CreigbtOD,  7  Rhode  Island,  1. 
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a  breach,  and  the  other  vhich  would  give  it  the  benefit  of  a  cove- 
Rwai  for  quiet  enjoyment  as  respects  capacity  for  ruuning  with 
the  land,  —  yet  such  a  construction  has  never  been  practically 
adopted.' 

'  This  distinction  u  Ui  the  form  of  tbe  covenant  wu  noticed  in  Yane  v.  Lord 
Bunard,  Gitben's  Eq.  R.  6 ;  Hntcbins  c.  Moody,  30  Yermont.  6S8 ;  GHce  o. 
Scarborongb,  2  Spein  (8.  C),  662;  Jeter  b.  Glenn,  9  Richardson's  Law  R. 
(8.  C.)  377;  Cartere.  Deiim»n.  3  Zabriskie  (N.  J.),  278.  PUtt  regards  the 
oonnant  against  incnmbrancea  as  entirely  one  in  futuro,  hie  chapter  on  the 
nibjsct  being  entitled,  "The  covenant  of  indemnity  against  incumbrances" 
(Piatt  on  Covenants,  c.  11,).  In  the  argument  noticed  tupra  in  Greene  v. 
CreigbtoD,  the  counsel  coDsidered  that  the  cases,  and  particularly  that  of  Vane 
V.  Lord  Barnard,  had  been  misunderstood,  and  that  Griffith  v.  Harrison,  4 
Modem,  249,  and  Hall  v.  Dean,  13  Johnson,  105,  were  direct  authorities  for  the 
coottructioD  here  contended  for.  In  Griffith  p.  Harrison,  as  reported  in]4  Modem, 
the  plaintiff  declared  on  a  covenant  that  he  "  should  quietlf  enjoy  free  and  clear 
of  and  from  all  arrears  of  rent,"  and  assigned  as  a  breach  that  the  rent  was  in 
arKar  and  not  paid.  The  defendant  pleaded  that  he  had  left  so  much  money 
with  the  plaintiff  eo  intentione  to  pay  it  to  the  lessor  in  discharge  of  what  rent 
was  in  arrear,  which  plea  was  held  good  on  demurrer.  If  this  report  of  the  case 
were  correct,  it  would  certainly  be  an  authority  for  the  construction  contended 
for;  if  the  covenant  bad  been  considered  strictly  as  a  covenant  for  quiet  enjoy- 
ment, the  mere  fact  that  the  rent  was  in  arrear  and  not  paid  would,  according  to 
all  the  authorities,  have  been  no  breach,  and  the  declaration  would  have  been  held 
bad  on  the  application  of  the  familiar  principle  in  pleading,  tfaat  on  demurrer  the 
court  considers  the  whole  record  and  gives  judgment  against  him  who  makes  the 
first  slip  in  the  pleadings.  On  examining  the  report  in  1  Salketd,  197,  and  Skin- 
ner, 397,  it  will  be  found  that  Lord  Holt  decided  the  caae  upon  thiat  very  ground ; 
(he  plea  was  good  enough,  "  but  the  court  took  exception  to  the  assignment  of 
the  breach,  for  that  the  plaintiff  did  not  show  a  disturbance  in  the  enjoyment,  or 
other  special  damnification,  without  which,  the  rent  being  behind  i»  not  a  breads 
of  fke  eovenani."  Hall  c.  Dean,  mpra,  did  indeed  decide  that  the  assignmrnt 
of  the  breach  of  such  a  covenant  by  alleging  that  the  plaintiff  "  had  been  forced 
to  pay  off  tiie  incumbrance,"  was  good  on  demurrer ;  but  the  decision,  if  con- 
trary to  Griffith  t>.  Harrison,  must  yield  to  it  in  authority.  Although  in  Carter  p. 
Denman,  tupra,  this  case  was  cited  and  apparently  approved,  yet  tbe  remarks  of 
the  court  were  but  dicta.  As  to  the  case  of  Yane  v.  Lord  Barnard,  it  has  been 
otlen  misondentood,  and  may  be  noticed  in  this  connection.  It  should  always 
be  observed  of  this  case  that  it  was  neither  an  action  on  the  covenants  for  title 
contained  b  a  conveyance  of  land,  nor  a  bill  to  enforce  specific  performance  of 
•nch  covenants.  It  was  a  bill  to  enforce  specific  performance  of  an  exeeutorj/ 
contract.  The  case  was  thus:  On  the  marriage  of  Lord  Barnard's  daughter, 
the  father  of  the  intended  husband  covenanted  to  settle  lands  free  from  incum- 
brances upon  trustees,  "  according  to  the  usual  limitations  in  marriage  settle- 
ments," and  Lord  Barnard  covenanted  to  settle  certain  lands  by  name  upon 
trustees  to  like  uses,  bnt  with  these  words ;   "that  in  snch  settlement  there  shall 
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A  distinction,  moreover,  must  here  be  noticed  between  a  coTe- 
nant  tliat  the  premises  are  free  from  incumbraaces,  or  that  the 

be  covenanb  that  he  ia  Betsed  in  fee,  has  good  right  to  convey,  and  that  the 
trustees  shall  enjoy  free  from  incumbranceB."  No  setllement  had  been  executed 
ID  purauBnce  of  these  articleB.  It  happened  that,  upon  Lord  Barnard's  own 
marriage,  tliese  same  lands  had  been  charged  with  £6,500,  to  be  paid  to  Buch  of 
bis  daughters  as  should  be  living  at  his  death  and  be  unprovided  for;  and  "  the 
bill  was  to  have  a  specific  performance  of  the  articles  bj  mj  lord's  paying  o£F,  or 
otheririse  giving  collateral  Becurity  against  this  contingent  portion  of  £6,500,  he 
having  then  one  daughter  about  sixteen  years  old.  It  wan  urged  for  the  plaintiff 
that  'twas  usual  for  this  court  to  decree  a  specific  performance  of  artiolcB  and 
covenants,  and  not  to  depend  only  upon  the  uncertain  reparation  by  damagcB, 
which  the  personal  estate  may  perhaps  not  be  able  to  satisfy ;  and  this  was  not 
controverted,  where  'twas  possible  to  be  done.  But  the  Lord  Chancellor  held 
that  here  was  not  any  covenant  that  the  lands  were  free  from  intumbrances,  but 
only  a  covenant  that  he  would  in  the  settlement  (which  was  after  to  bo  executed) 
covenant  for  that  purpose  ;  so  that  the  parties  seemed  to  be  satisfied  with  a  bare 
covenant  only,  and  the  marriage  articles  were  only  a  covaitnd  to  cocennnf ;  so 
that  inserting  that  covenant  in  the  future  settlement  was  a  specific  performance 
of  those  articles,  and  was  all  that  my  lord  agreed  to  do,  or  that  the  plaintiff  by 
bis  bill  desired  to  have. 

"  The  Lord  Chancellor  said,  notice  or  no  notice  of  this  incumbrance  was  very 
material  in  this  case ;  for  where  a  covenant  is  in  this  manner,  if  any  incumbrance 
ia  discovered  between  the  executing  the  articles  and  the  sealing  the  deed  of  set- 
tlement, whereof  the  party  had  no  notice,  that  incumbrance  shall  he  discharged, 
even  before  sealing  the  deed  of  settlement,  both  upon  account  of  the.fraad  in 
concealing  such  incumbrance,  and  because  it  would  be  needless  to  enter  into  a 
covenant  which,  before  entering  into,  is  already  known  to  be  broke;  but  against 
,  all  other  incumbrances  discovered  afterwards,  there  is  the  party's  covenant  only. 
Now  where  you  have  notice  of  an  incumbrance  before  executing  the  articles,  'tis 
a  stronger  case  than  the  last,  for  you  consent  with  yonr  eyes  open  to  accept  the 
party's  covenant,  against  an  incumbrance  you  were  aware  of,  and  when  you  have 
chosen  your  method  of  security  yourself,  this  court  will  give  no  other,  nor  make 
the  party  do  a  further  act  than  by  the  articles  he  has  agreed  to  do ;  and  the  rather 
in  this  case,  for  that  the  portion  is  not  a  certain  incumbrance,  but  a  contingent 
one ;  and  therefore  'tis  reasonable  to  suppose  that  my  Lord  Barnard  would  not 
be  compelled  to  charge  bis  remaining  estate,  at  all  hazards,  to  secure  against  an 
incumbniDce  that  was  but  contingent,  to  the  prejudice  of  his  eldest  eon,  especially 
when  he  had  provided  for  the  younger  son  bo  plentifully ;  and  decreed  that  my 
Lord  Barnard  should  execute  a  deed  of  settlement,  with  covenants  exactly  pur- 
iDBnt  to  the  articles  only ;  but  because  the  estate  was  subject  to  a  praent  charge, 
viz.,  the  payment  of  a  yearly  sum  for  the  daughter's  maintenance  from  her  birtli, 
therefore  that  the  Lord  Barnard  should  pay  and  discharge  all  arrears  of  that  and 
the  growing  annuity,  as  it  shall  arise,  taking  acquittances  from  his  daughter,  and 
leaving  them  with  the  plaintiff  for  his  security. 

**  Twaa  strongly  urged  by  Mr.  Vernon  that,  supposing  these  articles  were  but 
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purchaser  shall  en/ot/  them  free  from  incumbranceB,  and  a  cove- 
nant to  dUckarge  of  iacumbraiices,  or  one  similarly  framed,  wtiose 
object  is  the  accomplishment  of  a  thing  certain  at  a  certain  time. 
The  distinction  is  that  where  the  coTeiiaiit  is  simply  one  of  indem- 
nity, DO  right  of  action  accrues  under  it  unless  some  damage  is 
shown  to  have  been  iuflicted.  But  where  the  covenant  is  to  do  a 
particular  tiling  in  exoneration  of  the  coveaantee,  or  to  indemnify 
him  against  liahUity,  the  right  of  action  is  complete  aa   soon  as 

1  covenant  to  coverumt,  yet  u  soon  as  the  orticleB  were  performed  by  sealing  tbe 
deed  of  settlement,  then  thbj  miglit  come  the  next  day  and  exhibit  their  bill  to 
enfon-e  an  esecutioD  specifically  of  the  covenant  in  aut'h  deed  of  settlement ;  and 
(rhy  may  not  the  court  decree  that  to  be  done  noir,  as  well  as  that  whii'h,  after 
performance  of  this  decree,  they  will  immediately  decree  upon  a  new  bill  ?  'Xhe 
Lord  Chancellor  said,  '  In  this  case,  they  could  not,  for  Che  incumbrance  was 
not  necessary,  but  contingent ;  and  if  you  brought  an  action  at  law  upon  such  a 
coTenent,  you  should  uot  recover  twopence  damages,  till  a  breach,  which  possibly 
may  never  happen.  Besides,  the  covenant  on  the  deed  of  settlement  is  not  to  be 
that  the  estate  is  free  from  incumbrances,  but  ibat  the  tnialees  shall  enjoy  free 
from  incumbrances ;  which,  so  long  as  they  do,  the  covenant  is  not  broke.  And, 
it  seems,  the  portion  being  coDtlogent,  and  not  certain,  was  the  reason  of  this  part 
of  the  decree ;  because  '^s  plain,  by  the  latter  part  of  the  decree,  where  the 
JDcnmbrauce  was  certain  (viz.,  the  payment  of  a  yearly  sum),  the  Lord  Barnard 
was  decreed  immediately  to  discharge  it ;  tho'  by  the  articles  he  did  but  covenant 
to  covenant,  as  is  aforesaid,  and  there's  no  other  difference  between  these  two 
matters.'" 

Here  it  will  be  noticed  that  the  father  of  the  husband  covenanted  to  settle  some 
lands  free  from  incnmbrancea.  Lord  Barnard's  covenant  was  different.  He 
covenanted  lo  settle  certain  specific  lands  which  were  subject  to  a  known  incum- 
brani-e,  with  a  covenant  to  be  contained  in  the  settlement  that  the  trustee  should 
enjoy  them  free  from  incumbrances.  When  the  executory  articles  came  to  be 
consununated,  it  was  "decreed  that  Lord  Barnard  should  execute  a  deed  of  set- 
tlement with  covenants  exactly  pursuant  to  the  articles  only,"  since  such,  and 
siich  only,  was  the  true  meaning  of  the  articles  on  Lord  Barnard's  part  to  be 
performed ;  in  other  words,  the  trustees  were,  by  the  express  terms  of  the  arti- 
cles, to  take  hia  personal  covenant  against  a  known  possible  contingency.  But, 
as  respected  the  certain  present  charge,  —  ihe  yearly  sum  for  the  daughter's 
maintenance,  —  the  agreement  stood  upon  a  different  footing,  and  was  subject  to 
the  usual  law  of  vendor  and  purchaser  which  gives  the  latter  a  right  to  a  tide 
free  from  all  incumbrances  (see  it^ra,  Ch.  XIV.)  ;  and  hence  it  was  that  "  Lord 
Barnard  was  decreed  immediately  to  discbarge  it."  Kor  must  this  case  be  con- 
founded with  some  othen  (generally  since  overruled),  which  have  decided  that, 
in  general,  a  contract  "to  convey  lands  with  covenants  for  title"  will  be  salislied 
by  Ihe  conveyance  of  a  defective  litle,  with  covenants  against  it,  in  tlie  deed. 
Saeb  is  not  the  law,  nnless,  as  in  this  very  case  of  Vane  n.  Lord  BamanI,  such 
was  the  express  contract  between  the  parties ;  see  aipra,  p.  40. 
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there  iB  a  failure  to  perform  or  the  liability  hag  beeo  incurred. 
Tims,  in  Lethbridge  v.  Mytton,'  which  vas  an  action  by  the 
trustees  of  the  defendant's  wife,  on  a  covenant  to  pay  off,  within  a 
twelvemonth,  certain  incumbrances  to  the  amount  of  X19,000,  bo 
special  damage  was  laid  or  proved,  and  judgment  having  gone  by 
default,  the  sheriff 's  jury  gave  nominal  damages  ;  but  this  waa  set 
aside  by  the  court  of  King's  Bench,  Lord  Tenterden  saying,  "  if 
the  plainti&B  are  only  to  recover  a  shilling  damages,  the  covenant 
becomes  of  no  value;"  and  Parke,  J.,  added,  "the  trustees 
were  entitled  to  have  this  estate  unincumbered  at  the  end  of  a 
year  from  the  marriage  ;  how  could  that  be  enforced,  unless  they 
could  recover  the  whole  amount  of  the  Incumbrance,  in  an  action 
on  the  covenant  ?  "  And  the  distinction  is  perfectly  settled  on  both 
sides  of  the  Atlantic,  though,  at  times,  with  some  variety  of  de- 
cision as  to  the  constractiou  of  the  contract  in   the  particular 


In  considering  the  question,  what  will  cause  a  breach  of  the  cove- 
nant against  incumbrances,  or,  in  other  words,  what  is  "  an  in- 
cumbrance "  within  the  true  intent  and  meaning  of  the  covenant, 
an  apparent  difficulty  will  be  encountered  such  as  is  not  pre- 
sented in  the  otlier  covenants.  It  arises,  in  part,  from  the  fact 
that  the  word  incumbrance  has  lio  technical  meaning.  It  was 
not  one  of  the  "  terms  of  the  law,"  and  no  definition  of  it  will  be 
found  in  tlie  older  books.  Within  the  present  century,  an  incum- 
brance has  been  defined  to  be  "  every  right  to  or  interest  in  the 
land,  which  may  subsist  in  third  persons,  to  the  diminution  of  the 

'  2  Barn.  &  Adolph.  772. 

'  Carr  D.  Roberts,  6  B&m.  &  Adolph.  78;  Booth  o.  Starr,  1  Conn.  249; 
Churchill  D.  Hunt,  3  Denio  (N.  Y.),  321 ;  Gardner  n.  Niies,  16  Maine,  280; 
Jenaings  e.  Norton,  86  id.  309;  Lathrop  p,  Atwood,  21  Conn.  123  ;  Doraey  p. 
Daahiell,  1  Marylaad,  201;  Hogan'o  ExecuCorB  r.  Calvert,  21  Alabama.  109; 
and  see  note  to  Smith  c.  Howell,  6  Excb.  739  ;  Ardeaco  Oil  Co.  e.  N.  A.  Min- 
ing Co.,  16  P.  F.  Smith  (Pa.),  381.  Fisher  e.  Worrall,  6  Watts  &  Serg.  (Pa.) 
478,  is  an  obvious  exception  to  these  cases,  it  being  there  held  that  althou^  a 
joint  owner  who  covenanted  to  procure  the  joioder  of  the  other  owner  in  a  deed 
conveying  the  land  was  liable  ia  damages  for  a  failure  to  do  so,  yet  their  amount 
was  not  necessarily  measured  by  the  consideration. 

Mr.  Sedgwick,  in  hia  Treatise  on  the  Measure  of  Damages,  p.  18S,  has 
seriously  questioned  the  correctness  of  the  decision  in  Lethbridge  v.  Mytton, 
bnt  apptrenil;  without  sufficient  reference  to  the  peculiar  nature  of  ^e  covenant. 
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value  of  the  land,  but  coneistent  with  the  passing  of  the  fee  by 
the  eoQveyance." ' 

Ab  a  general  rule,  this  definition  is  correct ;  hut  the  question 
recurs,  what  does  "  diminish  the  value  of  the  land,"  and  thus  form 
on  incumbrance  ?  and  is  this  a  question  of  law  or  of  fact  ? 

As  to  this,  it  has  been  said  that  "  nothing  which  constitutes  a 
part  of  the  estate,  or  which,  as  between  the  parties,  is  to  be 
regarded  as  an  incident  to  which  the  estate  is  subject,  can  be 
deemed  an  incumbrailce  ; "  ^  and  again  the  question  recurs,  how 
shall  it  be  determined  whether  the  alleged  incumbrance  did,  or  did 
not,  constitute  a  part  of  the  estate,  or  was,  or  was  not,  regarded  as 
an  incident  to  which  it  was  subject  ? 

Abstractly  considered,  of  course,  no  parcel  of  real  estate,  whether 
improved  or  otherwise,  can  be  said  to  be  perfectly  free  from  every 
thing  which  would  diminish  its  value  in  some  degree  for  some  pur- 
pose. If  unimproved,  there  may  be  a  marsh,  a  lake  or  a  ledge  of 
rocks,  which  may  lessen  its  value  for  arable  purposes ;  if  improved, 
there  may  be  a  want  of  light,  of  ventilation,  or  a  thousand  things 
incident  to  propinquity  which  may  lessen  its  value  for  purposes  of 
residence  or  commerce. 

Again,  property  which  is  subject  to  a  lease  may,  if  purchased  for 
investment,  command  a  higher  price  for  that  very  reason,  and  this, 
in  proportion  to  the  length  of  the  term  and  the  amount  of  rent ; 
while,  if  purchased  for  immediate  improvement,  the  lease  will 
naturally  lessen  its  value."  Hence,  in  determining  whether  a  cer- 
tain thing  is  or  is  not  an  incumbrance  within  the  true  intent  and 
meaning  of  a  covenant  against  incumbrances,  it  seems  eviderit  that, 
in  some  cases,  it  must  be  necessary  not  to  interpret  too  strictly 
that  part  of  the  doctrine  of  the  law  of  vendor  and  purchaser  which, 
ailer  the  contract  of  sale  has  been  consummated  by  the  execution 
of  the  conveyance,  determines  tlie  rights  of  the  purcliaser  solely  by 

'  2  Greenleaf'a  Evidence,  §  242.  This  defiiiition  was  tsken  (except  &b  to  the 
words  "which  may  subsist  in  third  penons")  from  that  given  by  Parsons, 
C.  J.,  in  PrcBcott  p.  Trueman,  4-  Mass.  630.  It  iras  quoted  with  appro- 
bation in  Miichell  e.  Warner,  5  Codo.  C27  ;  Carter  r.  Denman,  3  Zabristde 
(N.  J.),  273. 

■  Danklee  c.  Wilton  Rwlroad  Co.,  4  Foster  (N.  H.),  489. 

*  In  5  Powell  on  CoDTeynncing,  24,  it  is  said,  "  Leases  outstanding  at  rack 
rent  are  not  tncjuibraaces  on  Urge  estates,  because  the  income  prindpallj'  de- 
pends on  occupiers.  Conlra,  of  a  small  estate,  where  there  is  but  one  tenant; 
there,  poisesaion  may  be  tbe  main  object ; "  and  see  infra. 
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tlie  ternas  of  the  deed  itself  and  tlie  covenanta  wliich  it  contains, 
but  to  consider  wliat  was  the  subject-matter  of  the  contract,  the 
relation  of  tlie  parties  to  it  and  to  each  other,  the  notice  on  the 
part  of  the  purchaser,^  and,  to  some  extent,  the  local  usage  and 
habit  of  tlie  country. 

Nor  is  this  a  deviation  from  the  salntarj  rule  wliich  pro- 
hibits the  introduction  of  parol  evidence  to  contradict  written 
histruments,  since,  as  it  is  a  leading  rule  that  they  are  to  be  inter- 
preted according  to  their  subject-matter,  it  is  obvious  tliat  parol 
testimony  must  at  times  be  resorted  to  in  order  to  ascertain  the 
nature  and  qualities  of  the  subject  to  which  the  instrument  refers,* 

The  application  of  this  principle  would,  it  is  believed,  solve 
whatever  practical  difficulty  may  be  found  to  exist  between  the 
vanous  oases  in  which  has  been  presented  the  question  of  what  is 
or  is  not  an  incumbrance  witliin  the  covenant. 

Thus,  there  can  be  no  doubt  that  the  covenant  is  broken  by  the 
existence  of  a  judgment,  a  mortgage,,or  any  debt  which  is  a  lien 
upon  the  land  conveyed  ;'  a  riglit  of  dower,  whether  inchoate  or 
consummate  by  the  death  of  the  husband  ;  *  or  by  the  existence  of 

'  With  respect  to  notice  on  the  part  of  the  purchaser,  it  may  be  here  obfcrvcd, 
in  aniicipatioD,  that  if  the  thing  be  really  an  incuinbratice,  nothing  is  better 
Bettli:d  than  that  the  purchaser's  notice  of  it  will  be  no  defence  to  an  action  on 
the  covenant,  and  nothing  is  more  common  than  for  a  purchaser  to  take  a  cove- 
nant againat  a  known  incumbrance  (see  in/ra);  but  od  tbe  question  of  what 
-was  Ihe  subjecl-matttr  of  tbe  contract,  the  purchaaer's  notice,  or  rather  his  knowl- 
edge, may  in  many  cases  have  a  material  bearing. 

■  Greenleafon  Evidence,  §  266. 

'  Beane.Mayo.5Greenleaf(Me.),94i  Shearer  e.  Ranger,  23  Pick.  (Mass.) 
447  ;  Norton  v.  fiabcock,  2  Metcalf  (Mass.)  610 ;  Jones  t.  Davis,  2i  WisL-onsin, 
229.  If,  however,  for  any  reuon,  the  mortgage  is  not  a  lien  upon  the  premises, 
there  will,  of  course,  be  no  breach ;  Case  e.  Erwin,  18  Michigan,  484.  So  Id 
Eatabrook  p.  Smith,  6  Gray  (Mass.),  572,  where  the  land  noa  conveyed  on  con- 
dition that  the  grantee  should  erect  a  house  within  a  year,  which  cundjtjon  wa$ 
complied  icith,  the  mere  exiateoce  of  the  condition  was  obviously  held  to  be  no 
breach;  "  the  condition  as  to  the  erection  of  a  bouse  made  the  estate  defeasi- 
ble, but  this  was  not  an  incumbrance  within  tbe  meaning  of  tbe  covenant  against 
incumbrances,  nor  has  the  estate  been  defeated  by  breach  of  that  condition." 

'  In  Powell  D.  Monson  Co.,  3  Mason  (C.  C.  U.S.J,  355,  Judge  Story  inclined  to 
the  opinion  that  an  inchoate  right  of  dower  was  not  an  incumbrance  witbin  the 
covenant.  "  I  am  not  prepared,"  said  be,  "to  admit  the  doctrine  contended  for  at 
the  bar,  that  the  coveoaiit  against  incumbrances  is  broken  by  tbe  mere  existence 
of  a  possible  incumbrance.  A  possibility  of  dower  is  not,  within  the  mtianing  of 
n  incumbrance,  for  that  means  a  settled,  fixed  incumbrance ;  and 
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taxes,  whether  preseutly  due,'  or  which,  when  thereafter  levied, 
relate  back  prior  to  the  conveyance ; '  but  obviously  not  taxes  which, 

if  the  result  of  the  Masaachosetts  authorities  on  this  point  hu  not  been  mistaken 
bj  me,  taking  them  collectively,  they  do  not  sustaiD  the  doctrine  now  conteaded 
for."  The  authorities  thus  referred  to  vere  Marston  r.  Hobba,  3  Mass.  48S, 
*od  Bickford  e.  Page,  id.  161 ;  but  dd  examination  they  do  not  bear  out  this 
conclusion. 

Hoirever  this  may  be,  it  ba^  been  since  distinctly  and  fioally  settled  in  Mas- 
sachusetts, that  a  right  of  dower,  whether  inchoate  or  otherwise,  is  an  existing 
incnmbrance  amounting  to  a  breach  of  this  covenant,  which,  it  was  said,  extends 
to  all  adverse  claims  and  liens  on  the  estate  conveyed  whereby  the  same  may  be 
defeated  in  whole  or  in  part,  whether  the  claims  or  liens  be  uncertain  and  con- 
tingent, or  otherwise  {  Shearer  d.  Ranger,  22  Pick.  (Mass.)  447;  Bigelow  v. 
Hubbard,  97  Mass.  195 ;  (Fuller  b.  Wright,  18  Pick.  105,  was  the  case  of  an 
execntorjagreemeot)  ;  and  the  lawia  so  generally  considered  elsewhere;  Porter 
t>.  Noyes,  2  Greenl.  (Me.)  26;  Donnell  c.  Thompson,  1  Faiif.  (Me.)  170; 
Smith  V.  Cannel,  32  Maine,  126;  Blancbard  v.  Blaocbard,  48  id.  177;  RunnelU 
r.  Webber,  69  id.  488 ;  Russ  f.  Perry.  49  N.  Hamp.  649 ;  Carter  v.  Denman,  3 
Zabr.  (S.  J.),  273 ;  Jeter  p.  Glenn,  9  Richardson's  Law  R.  (S.  C.)  376 ;  Hen- 
derson e.  Henderson,  13  Missouri,  152 ;  Hatcher  r.  Andrews,  5  Bush  (Ky.),  661 ; 
HcAlpin  r.  Woodruff,  11  Ohio  State  R.  120.  The  suppoailion  that  a  possibility 
is  not  an  incumbrance,  because  a  possibility  merely,  is  met  by  the  anonymous 
case  in  Sir  Francis  Moore's  Rep.  249,  pi.  393,  and  Haveringtou's  case,  Owen,  7. 
An  apparent  difficulty  which  some  of  the  cases  present  has  been  caused  by 
losing  sight  of  the  distinction  between  a  technical  breach  of  this  covenant,  and  a 
breach  followed  by  suctf  circumstances  as  give  a  right  to  actual  damages.  For 
where  the  covenant  is  that  the  purchaser  "  thall  er^oy  free  froia  all  incumbrance," 
most  unquestionably  tlie  covenant  is  not  broken  by  the  mere  existence  of  a  right 
of  dower,  whether  inchoate  or  otherwise.  But  where  the  form  of  the  covenant 
is  that  the  premises  "  are  free  from  all  incumbrance,"  then  the  covenant  is  as 
certainly  broken  by  the  exiitence  at  that  time  of  a  right  of  dower,  although  it 
may  be  inchoate  and  contingent ;  though,  at  the  same  time,  if  the  purchaser  then 
sue  npon  the  covenant,  his  damages  might  be  hut  nominal  (see  infra).  The 
distinction  between  a  verdict  for  the  defendant,  and  a  verdict  for  the  plaintiff 
with  nominal  damages,  ia  apparently  so  slight  a  one  as  easily  to  account  for  its 
having  been  sometimes  lost  tight  of.  It  ia  otten  of  importance,  however,  par- 
ticnlariy  on  the  question  of  costs. 

>  Almy  V.  Hunt.  48  Illinois,  45  ;  Ingalls  o.  Cooke,  21  Iowa,  £60;  Mitchell  e. 
PiUsbury,  6  Wisconsin,  410. 

■  Uutehins  r.  Moody,  30  Term.  656 ;  b.  c.  84  id.  433  (see  Pierce  v. 
Brew.  43  id.  292) ;  RundeU  v.  Lakey,  40  New  York,  514 ;  Overstreet  v.  Dob- 
aon,  28  Indiana,  3-06;  Blossom  n.  Van  Court,  34  Missouri,  894;  Fctera  e. 
Myen,  22  Wisconsin,  602  j  Long  v.  Moler,  6  Ohio  State  R.  272.  In  all  these 
case*  the  question  of  liability  depended  upon  local  legislation  as  to  the  time  when 
the  lien  of  the  taxes  attached,  and  sometimes  upon  the  express  provisions  of  the 
itatnie  as  to  whetlier  the  vendor  or  purchaser  was  liable  for  the  current  tax. 
In  Spring  a.  Tongue,  9  Moss.  28,  the  subjeL-t  of  the  sale  was  a  pew,  which  the 
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asBeased  after  the  execation  of  tbe  deed,  do  not  so  relate  back,^ 
So  where  a  testator  devised  to  his  daughter  the  right  of  living  in 
part  of  a  house,  of  which  the  whole  was  afterwards  sold  by  the 
residuary  devisee,  such  paramount  right  was  held  to  be  a  breach  of 
the  covenant  against  incumbrances  made  by  the  latter.^  So  where 
the  premises  sold  were  subject  to  a  covenant  that  no  ardent  spirits 
should  be  sold  therefrom ;  ^  or  to  a  covenant  that  a  certain  fence 
should  be  erected  or  maintained  ;*  or  to  a  restriction  against  build- 
ing except  in  a  particular  way,^  —  all  these  have  been  held  to  be 
breaches  of  the  covenant. 

It  has  been  said,  in  several  cases,  that  the  oovenant  will  be  broken 
by  the  existence  of  a  prior  lease  ; '  and  this  may  be  unquestionably 

teller  coTenaDt«d  to  be  free  from  all  incumbraace.  By  tbe  act  of  incorporation, 
the  pewi  were  liable  for  any  aBseBsment  which  it  might  be  necessaiy  to  make, 
and  the  plaintiff'  bad  been  obliged  to  pay  a  certain  sum  ataegsed  for  the  deGcieocj 
of  fundi  in  building  tbe  church,  the  money 'arising  from  the  sale  of  the  pewH  not 
having  made  up  tbe  requisite  amount  for  that  purpose.  The  case  was  submitted 
without  aipiment.  The  court  briefiy  held :  "We  cannot  consider  this  as  an 
incumbrance  for  which  die  defendant  is  liable  in  damages.  The  facts  must  have 
been  equally  known  to  each  of  the  parties.  The  damage  to  the  phuntiff  aroM 
from  the  diminished  value  of  the  pews  in  the  general  estimation.  Had  the  pro- 
ceeds of  the  sale  of  the  pews  exceeded  the  cost  of  the  house,  the  plaintiff  woald 
have  had  hia  proportJon  of  tbe  benefit.  The  los»  therefore  is  properly  his."  In 
a  Ute  case  in  M«ne  (Clark  o.  Perry,  30  Maine,  148),  Ihe  defendant  conveyed 
to  the  plaintiff  ten  shares  in  an  incorporated  company.  The  assets  at  tbe  time 
were  not  equal  to  the  debts,  which  a  general  law  of  the  State  made  the  shares 
liable  for,  and  it  was  held  that  this  liability  was  a  breach  of  the  covenant  against 
incumbrances,  and  in  referring  to  Spring  n.  Tongue,  the  court  said,  "  It  does 
not  appear  but  that  the  pews  at  the  time  of  the  sale  to  the  plainliff  were  equal  in 
value  to  the  amount  of  the  expenses.  But  in  the  present  case  it  is  stated  that 
tbe  assets  were  not  equal  to  the  liabilities  at  the  time  of  the  conveyance." 
'  Jackson  v.  Sassaman,  5  Casey  (Pa.),  109. 

*  Jorvis  D.  Buttrick,  1  Metcalf  (Mass.),  480. 

*  Hatcher  o.  Andrews,  6  Bush  (Ky.),  561. 

*  Burbank  v.  Pillsbur)-,  48  N.  Hamp.  47S  i  Kellogg  e.  Robinson,  6  Term. 
276;  (Blaio  e.  Taylor,  19  Abbott's  Pract.  R.  228,  vras  a  case  of  an  executory 
contract;)  Parish  e.  Whitney,  3  Gray  (Mass.),  516,  was  held  otherwise,  on  tbe 
supposed  ground  that  the  stipulation  in  the  deed  that  the  grantee  should  main- 
tain the  fence  was  a  personal  covenant,  merely  binding  hiqi  and  his  representa- 
tives, but  not  affecting  the  estate. 

'  Roberts  v.  Levy,  3  Abbott's  Pract.  R.  s.  a.  (N.  Y.),  311.  As  to  ease- 
menta,  see  irifira,  p.  100. 

*  Batchelder  o.  Sturgis,  3  Cushing  (Mass.) ,  201 ;  Van  Wagner  u.  Tan  Nos- 
trand,  19  Iowa,  422 ;  Grice  v.  Scarborough,  2  Spears  (S.  C),  649.  In  Gale  v. 
Edwards,  62  Maine,  960,  tbe  lease  was  expressly  excepted  from  the  covenant. 
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trae.  It  must  be  true  in  ever;  case  in  which  the  existence  of  the 
lease,  the  possession  under  which  is  not  apparent,  did  not,  accord- 
ing to  competent  evidence,  form  part  of  the  subject  of  the  contract 
and  pass  to  the  purchaser  as  an  incident  of  the  reversion.'  At  the 
same  time  it  must  be  far  from  having  a  general  application.  Thus, 
where  the  lease  was  only  executory,  and  dependent  for  its  effect  upon 
some  act  of  the  lessor  which  he  had  never  performed,  it  was  held 
to  be  no  breach.^  So  where  the  purchaser  received  from  the 
vendor,  at  the  execution  of  the  conveyance,  an  assignment  of  two 
prior  leases  of  the  premises,  and  notified  the  tenants  to  pay  the 
rents  to  him,  the  existence  of  the  leases  was  obviously  held  to  he 
no  breach." 

And  it  is  conceived  that,  in  practice,  in  the  ordinary  case  of  the 
sale  of  improved  property  which  is  tenanted,  and  of  which  the  rent, 
by  the  terms  of  the  contract,  passes  with  the  reversion,  few  vendors 
ever  dream  of  specially  excepting  the  lease  from  the  operation  of 
a  covenant  against  incumbrances.  An  apportionment  is  usually 
made,  up  to  the  date  of  the  deed  or  of  the  delivery  of  possession, 
of  the  taxes,  interest  on  incumbrances,  watei^-rent,  and  the  like,  on 
the  one  hand,  and  of  the  rent,  on  the  other ;  the  former  being  paid 
by  the  vendor,  and  the  latter  by  the  purchaser,  to  whom  the 
tenant  then  attorns  and  pays  the  rent  when  due.     Here  it  is  of 


'  Anonymous,  Sir  Fruicis  Moore's  R.  pi.  393 ;  HaTerington's  cue,  Owon 
(temp.  Elii.).  7 ;  Forter  e.  Bradley,  7  Rhode  Island,  538.  Thus,  in  Batchelder 
B.  Sturgis,  mipra,  the  covenantee,  having  proved  that  the  plaintiff  had  notice 
of  tiie  lease,  gave  in  evidence  a  certain  agreement  bearing  even  date  yiith  the 
conveyaoce,  which  he  contended  established  an  accord  and  satisfaction ;  but 
llie  coart  held,  "  If  tbts  agreement  shows  any  thing,  it  shows  that  the  lease 
should  have  been  exempted  from  the  deed.  But  not  having  been  exempted  from 
the  deed,  the  evidence  was  not  of  a  character  to  control  the  legal  effect  and 
operstioQ  of  the  covenants  in  the  deed."  So  in  Grico  o.  Scarborough,  fupra,  it 
wa«  suggested  that  if  the  plaintiff  had  acquired  a  title  to  the  rent  reserved  on 
tiie  lease,  which  passed  to  him  by  the  deed  under  the  statute  of  33  Hen.  VIII. 
or  in  snalogy  thereto,  he  could  not  maintain  the  action,  as  he  bad  had  ^e 
benefit  of  the  incumbrance,  but  as  the  case  was  presented  upon  demurrer  to  a 
plea  that  tbe  plaintiff  had  notice  of  the  lease,  judgment  was  of  course  given  fbr 
tiiB  plaintiff 

•  Weld  p.  Traip,  14  Gray  (Mass.),  330;  Cross  o.  Noble,  17  P.  F.  Smith 
tPa.),  77. 

'  FeAse  V.  Christ,  SI  New  York,  141.  This  decision  might  aW  have  been 
obvionalj  put  on  the  ground  of  equitable  estoppel ;  see  infra,  Cb.  XI. 
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course  impossible  to  call  such  a  lease  aD  incumbrance.^  At  the 
same  time,  it  should  be  observed  that  in  case  or  deficiency  of  proof 
aa  to  what  was  the  subject-matter  of  the  contract,  the  vendor  would 
be,  at  least  so  far  as  a  technical  breach  waa  concerned,  at  the 
mercy  of  his  purchaser,  while  if  his  only  evidence  were  parol 
proof  that  the  lease  was  to  be  excepted  from  tlie  covenant,  it 
would  fall  within  the  general  principle  already  referred  to,  and  be 
unhesitatingly  rejected.^ 

Again,  it  lias  been  said  that  the  covenant  is  broken  by  tlie  exist- 
ence of  any  easements  or  servitudes  to  which  the  land  is  subject ; ' 
and,  as  a  general  proposition,  this  may  be  also  true.  Thus  the 
existence  of  a  paramount  private  right  of  way;*  or,  it  has  been 
held,  of  a  right  of  way  for  a  railroad  ;  ^  a  right  to  cut  and  maintain 
a  drain,^  or  other  artificial  watercourse ;  ^  a  right  to  cut  timber  (or 

'  Id  die  verj  recent  case  of  James  v.  Litchfield.  9  L&w  Rep.  £q.  51,  a  pur- 
chaser filed  a  bill  for  specific  performaace  with  a  deduction  for  compensation,  on 
the  ground  tliaC  the  tenaot  in  possession  bad  a  lease  for  twenC^'-one  yean ;  aod 
while  admitting  Chat  he  wu  aware  that  the  tenant  was  in  poaseesion,  alleged 
that  until  he  had  received  the  draft  of  the  articles  of  sale  he  was  not  avare  that 
the  tenancy  was  more  than  from  year  to  year,  and  alleged  moreover  that  the 
property  was  in  a  building  neighborhood  and  that  he  bought  for  building  pui^ 
poses,  to  which  end  immediate  possession  was  essential ;  but  the  Master  of  the 
Bolls  (Lord  Romilly)  held  that  the  purchaser,  knowing  of  the  tenancy,  was 
bound  to  inquire  as  to  the  exteat  of  the  tenant's  intorest  in  the  land,  and  dis- 
missed the  bill  with  costs,  unless  the  plaintiEf  should  elect  to  take  the  property 
without  eompensadon. 

'  See  supra,  p,  96. 

*  Mitchell  V.  Warner,  S  Conn.  506.  Tbe  point  decided  in  this  case,  however, 
riz.,  that  although  a  covenant  may  run  with  the  land,  it  will  not  run  when  the 
breach  relates  to  water,  has  been  so  much  controverted,  that  it  must  be  con- 
sidered as  practically  overrnled;  see  Wilson  e.  Cochran,  10  Wright  (Fa,).  233; 
and  infra,  Ch.  X. 

'  Wilson  e.  Cocbrau,  tupra;  Russ  t>.  Steele,  JO  Term.  310  (in  this  case, 
though  the  deed  contained  covenants  boCb  against  incumbrances  and  of  warrant/, 
yet  the  plaintiff,  being  an  assignee  of  tbe  land,  could  not  hare  recovered  upon 
the  former  covenant,  it  being  broken  as  soon  as  made,  see  infra,  Ch.  X. ;  but 
the  court  considered  the  adverse  occupation  and  user  of  the  right  of  way  as  an 
eviction ;  the  law  was  held  the  other  way  in  the  recent  case  of  McMullin  v. 
Wooley,  2  Lansing  (N.  Y.),  394,  as  to  the  right  to  draw  water  from  a  spring) ; 
Blake  v.  Everett,  1  Allen  (Mass.),  250;  Weatberbee  t>.  BenneU,  2  id.  428. 

'  Barlow  v.  McKinley,  24  Iowa,  70 ;  Beach  v.  Miller,  51  Illinois,  206. 

*  Smith  V.  Sprague,  10  Verm.  43. 

*  Prescott  D.  White,  21  Pick.  (Mass.),  341.  The  distinction  taken  by 
the  coses  between  an  artificial  and  a  natural  watercourse  will  be  noticed  presently  ; 
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"  woodleare  "  as  it  is  Boinetimes  called)  ;  ^  and,  i;i  aome  cases,  it  is 
said,  by  the  right  to  dam  up  and  use  the  water .-^f  a  stream  nia- 
ning  througli  the  land  conveyed,'  —  all  these  have  -peeti  held  to  be 
incumbrances  within  the  scope  of  the  covenant.  So  it  was  held 
in  New  York,  in  a  case  between  lessor  and  lessee,  that  the'Covenaut 
was  broken  by  the  adjoining  owner  having  the  right  to  ti^<3,the 
party-wall  ;^  but  in  a  late  case  in  Iowa,  which  was  between  v6nd<^ 
and  purchaser,  the  decision  was  the  other  way.*  '.  ,/  .. 

There  are  other  easements,  however,  as  to  which  there  has  been  ; 
less  apparent  harmony  of  decision,  and  among  theee  the  most 
proqiinent  is  that  of  public  highways  or  roads.  It  has  been 
already  said  that  such  a  way  has  been  held  to  be  no  breach  of  the 
covenant  for  seisin,  inasmuch  as  the  freehold  still  remains  in  the 
owner  of  the  soil,  although  the  public  may  have  the  right  of  pas- 
sage over  it.^  But  in  the  early  case  in  Massachusetts,  of  Kellogg 
V.  Ingeraoll,  the  same  rule  was  extended  to  public  roads.  In  an 
action  on  the  covenant  against  ii\cumbrances,  the  breach  assigned 
was  the  existence  "  of  a  public  town  road  or  way  duly  laid  out  by 
the  town  of  A  for  the  use  of  all  its  inhabitants,"  which  was  held 
to  be  an  iucnmbrance.  "  It  is  a  legal  obstruction  to  the  purchaser 
to  exercise  that  domain  over  the  land  to  which  the  lawful  owner 
is  entitled.  An  incumbrance  of  this  nature  may  be  a  great  dam- 
age to  the  purchaser,  or  the  damage  may  be  very  inconsiderable, 
or  merely  nominal.  The  amount  of  damages  is  a  proper  sabject 
of  consideration  for  the  jury  who  may  assesB  them,  but  it  cannot 
affect  the  question  whether  a  public  town  road  is,  in  legal  contem- 
plation, an  incumbrance  of  the  land  over  which  it  is  laid."  ^ 
jmd  in  this  very  case,  the  jury  having  sutueijuentl/  found  that  the  water- 
conrse  was  natural  (Freacott  o.  Williami,  6  Metcalf,  483),  it  was  held  not  to  be 
an  incQinbraiKTe. 

<  Catiicartc.  Bowman,  5B&rT  (Pa.),  819;  Spnrre.  Andrew,  6  Allen  (Mass.), 
120 ;  and  in  this  ease  parol  evidence  was;  of  course,  held  inadmisaible  to  prove 
that  the  trees  were  not  to  pus  with  the  land ;  see  infra. 

*  Moi^an  e.  Smith.  11  Illinois,  199 ;  Gino  e.  Hancock,  81  Mwoe,  42. 

*  Giles  B.  Dngro,  I  Duer  (N.  Y.),  831. 

*  Bertram  v.  Curtis,  31  Iowa,  46.  Fossiblj  local  provisions  as  to  party-walla 
nutj  reconcile  these  cases ;  otherwise  the  decision  in  Iowa  would  seem  to  be  the 
better  law. 

*  See  tupra,  p.  80. 

*  Kellogg  B.  Ingersoll,  2  Mass.  101,  per  Parsons,  C.  J.  This  case,  it  should 
be  observed,  was  decided  upon  a  question  of  pleading,  the  defendant  having,  ia 
bi>  ple«,  alleged  that  the  premises  were  free  fh>m  incumbr«aoe. 
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In  New  York^Ko'iBeTer,  althongh  the  question  was  not  directly 
decided  in  th^^jcuB  of  Whitbeck  v.  Oook,  (the  covenant  sued  upoa 
being  th^t  for.  seisin),  yet  a  strong  doubt  was  there  expressed 
whether  a.  ^blic  road  could  properly  be  deemed  an  incumbrance ;  ^ 
while  jii.'P^nsylvania,  where  tlie  question  was  presented  in  Pat- 
ter8^i>.'f'  Arthurs,^  it  was  decided  in  the  negative.  The  court 
e^E^Ssed  its  surprise  that  a  highway  should  ever  have  been 
•'.Imagined  an  incumbrance  within  the  covenant,  and  ita  belief  t)iat 
:  it  had  been  the  universal  understanding  of  both  sellers  and  pur- 
chaserB  in  Pennsylvania  that  the  covenant  against  incumbrances 
did  not  extend  to  public  roads.  "  Although  a  public  highway,  no 
doubt,  is,  in  many  instances,  an  injury  instead  of  a  beneiit  to  the 
holder  or  owner  of  the  land  upon  which  it  is  located,  and  there- 
fore tends  to  lessen  its  value  in  the  eetimation  of  a  purchaser,  yet 
it  is  fair  to  presume  that  every  purchaser,  before  he  closes  his  con- 
tract for  his  purchase  of  land,  has  seen  it  and  made  himself 
acquainted  with  its  locality  and  the  state  and  condition  of  it ;  and, 
cousequently,  if  there  be  a  public  road  or  highway  open  and  in  use 
upon  it,  he  must  be  taken  to  have  seen  it,  and  to  have  fixed  in  bis 
own  mind  the  price  that  he  was  willing  to  give  for  the  land,  with  a 
reference  to  the  road,  either  making  the  price  less  or  more,  as  he 
conceived  the  road  to  be  Injurious  or  advantageous  to  the  occupa- 
tion and  enjoyment  of  the  land.  .  .  .  The  existence  of  the  highway 
could  not  be  regarded  as  an  incumbrance  that  came  witliiu  the 

*  15  Jobns.  483.  "  It  muat  strike  any  one  with  Barprise,"  uiid  Spencer,  J., 
"  that  a  person  who  purcbases  a  farm  through  which  a  public  road  nina  at  the 
time  of  purchase,  and  had  so  run  long  before,  who  must  be  presumed  to  have 
^own  of  the  existence  of  the  road  and  wbo  chooses  to  have  it  included  in  his 
pQTcbase,  shall  tarn  round  on  hia  grantor  and  compUin  that  the  general  covenaats 
in  the  deed  have  been  broken  b/  the  existence  of  what  he  saw  when  he  purchased, 
and  what  must  have  enhanced  the  value  of  the  farm."  And  it  was  added,  "  the 
case  of  Kellogg  e.  IngersoU  has  been  cited  to  show  that  the  existence  of  a  town 
road  is  a  breach  of  the  covenant  of  incumbrances.  The  first  answer  to  that  case 
is,  that  tite  plaintiff  here  counts  on  no  sudi  contract;  and  the  second  is,  that  we 
should  choose  to  consider  tfae  point  further  before  we  consented  to  the  doctrine 
of  that  case." 

*  9  Watts,  152,  per  Eennedy,  J.  The  case,  however,  was  not  an  action 
brought  on  a  covenant  against  incumbrances,  but  an  action  bj  a  vendor  on  an 
executorjr  contract  for  the  pun'hase-money  of  certain  lots,  covenanted  to  be  con- 
veyed clear  of  all  incumbrances,  and  the  purchaser  claimed  a  deduction  because 
of  a  public  road  which  passed  diagonally  over  the  ends  of  the  lots,  and  had  been 
in  use  for  thirty  yean. 
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meaning  of  the  parties,  when  they  naed  the  term  '  incumbraDces  * 
in  their  contract ;  ^  and  hence  an  action  of  covenant  could  not  be 
Buatained  on  account  of  it  for  a  breach  of  the  covenant  against 
incumbrances."  * 
The  authority  of  this  case,  aa  it  was  presented  to  the  court,  has 

'  Thia,  u  maRer  of  law,  wu  perhaps  a  little  broadly  stated.  It  ij,  however, 
Kttled  that  Ae  coreaanta  for  title  do  not  extend  to  the  acts  of  the  Sute  in  ila 
eierase  of  sovereigntjj  Dobbins  b.  Brown,  2  Jones  (Pa.)'  3"  0^^  objection  to 
the  decision  in  that  case  may  be  that  the  vendor  had  released  to  the  State  hia 
right  to  compensation ;  see  infra,  Ch.  VI.)  ;  Bailey  e.  Miltenberger,  7  Casey 
(Pa.),  41;  Dyer  p.  Wightman,  14  P.  F.  Smith,  427 ;  Brimmer  ».  City  of  Boston, 
102  Haas.  19.  This  is  well  shown  by  the  many  recent  cases  in  which  it  has 
been  uniformly  held  that  where  slaves  were,  prior  to  the  late  rebellion,  sold 
with  a  covenant  of  warranty  that  they  were  slaves  for  life,  the  covenant  was  not 
broken  by  reason  of  their  subsequent  emancipation  under  the  President's  procla- 
loi^on :  Phillips  B.  Evans,  SS  Missouri,  314  ;  Fitzpatrick  c.  Hearne,  44  Ala- 
bama, 171;  Haskill  e.  Sevier,  25  Arkansas,  152;  Willis  d.  Haliburton,  id.  173; 
Walker  o.  Gatlin,  12  Florida,  9;  Hand  d.  Armstrong,  34  Georgia.  232;  Whit- 
worth  r.  Carter,  43  Miss.  61 ;  Osbom  «.  Nicholson,  13  Wallace  (U.  S.  S.  C), 
655. 

'  It  seems  proper  to  remark  that  the  opinion  in  Patterson  e.  Arthurs  seems  to 
have  been  in  a  great  degree  based  upon  what  was  considered  to  be  the  general 
■mderstanding  as  to  this  point  throughout  the  State,  and  the  case  of  Kellogg  v. 
IngersoU  was  referred  to,  and  supposed  to  have  proceeded  upon  a  general  contrary 
onderstanding  in  Massachusetts,  although  this  does  not  appear  in  that  case  or  in 
the  others  decided  in  the  New  England  States.  But  there  may  be  reasons,  although 
they  are  not  mentioned  in  the  opinion  in  Patterson  e.  Artbura,  why  sucb  a  general 
tmderstanding  should  have  arisen  in  Pennsylvania,  so  far  as  respects  public  roada 
in  the  country.  It  was  originally  agreed  by  Penn,  at  the  formation  of  this  colony, 
that  there  should  be  laid  out  "  great  roads  from  cily  to  city ; "  and  sa  the  wild 
atate  of  the  country  rendered  thia  impossible  to  be  done  otherwise  than  very 
gndually,  it  became  the  custom  of  the  proprietaries,  and  afterwards  of  the  Com- 
monwealth ,  to  alloiir  to  all  grantees  of  vacant  lands  an  addition,  in  the  proportion 
of  six  acres  for  every  hundred,  as  a  compensation  for  the  roads  that  ahould  there- 
after be  opened.  This  was  so  universal  that  although  the  declaration  of  rights 
in  the  Constitution  provided  that  no  man's  property  should  be  taken  or  applied  to 
public  use,  *'  without  just  compensation  being  made,"  it  was  held  that  an  act  of 
the  legislature  authorizing  a  tnmpike  corapany  to  lay  ont  and  often  roads,  with- 
out compensalion,  was  no  infringement  of  tiie  Constitution,  "  sucb  compensation 
having  been  originally  made  in  each  purchaser's  particular  grant"  (^McClenachan 
e.  Cunrin,  3  Yeates,  373)  ;  and  from  this  circumstance,  and  the  fact  that  "it 
had  been  considered  that  the  running  a  road  through  a  man's  land  conferred 
mch  a  benefit  upon  him  as  fully  to  compensate  him  generally  for  the  expense  of 
fencing  his  land  anew,"  we  may,  perhaps,  trace  the  "  common  understanding " 
which  formed  the  basis  of  the  decision. 
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been  recently  distinctly  recognized  in  the  same  State '  and  in  a 
late  case  in  Indiana  it  was  held  that  "  a  legal  public  highway, 
in  actual  use,  is  not  embraced  in  a  general  covenant  gainst  in- 
cumbrances." ^ 

But  whatever  weight  may  be  due  to  these  deoieioue,  it  cannot  be 
denied  that  the  current  of  authority  has  set  strongly  the  other 
way,  and  the  ruling  in  Kellogg  v.  IngersoU  has  been  approved  and 
sustained  in  nearly  all  the  New  England  States,  and  it  appears  to 
be  definitively  settled  there  that  a  public  highway  does  consti- 
tute at  law  a  breach  of  this  covenant.^    And  in  a  very  recent  case 

'  Wilson  B.  Cochran,  10  Wright  (Pa.),  233.  Speaking  of  Patteraon  d.  At- 
thnrs,  the  court  said  (per  Woodirard,  C.  J.),  "That  iras  an  action  hj  a  vendor 
for  the  first  instalment  of  the  purchase-in ooe)'  of  certtUD  lots  covenanted  to  be 
oonTcyed  clear  of  all  incumbrances,  and  the  purchaser  claimed  a  dcductian  be- 
caun  of  a  public  road  which  passed  diagonally  over  the  ends  of  the  lots  and 
had  been  in  use  for  thirty  yean.  His  defence  was  not  sustained.  Although  this 
cose  has  been  severely  criticised  several  times,  and  especially  by  Chief  Justice 
Redfield,  in  Butler  v.  Gale,  1  Williams  (Vt.),  742,  it  is  not  necessary  for 
any  present  purpose  of  ours  to  question  it,  for  it  ia  broadly  distinguishable 
from  the  case  before  us.  Public  roads  are  laid  but  in  Pennsylvania  by  authority 
of  the  law,  in  pursuance  of  the  authority  of  Penn,  who  established  the  custom 
of  allowing  to  every  grantee  of  land  six  acres  in  the  hundred,  m  a  compentation 
for  the  roads  that  should  thereafter  be  opened,  and  they  confer  on  the  public 
merely  a  right  of  passage,  whiUt  tbe  tille  to  the  soil  is  left  undisturbed  in  the 
owner  of  the  land  through  which  they  pass.  A  purchaser  who  sees  such  a  road 
that  has  been  used  thirty  years  upon  the  land  he  is  buying,  has  no  right  to  con- 
rider  it  an  incumbrance  within  the  meaning  of  a  covenant  against  incumbrancei. 
If  it  is  not  a  positive  benefit  to  the  premises,  he  is  presumed  to  have  esdmated 
ita  ditadvantages  in  adjusting  the  price  he  has  agreed  to  pay." 

'  Scribner  v.  Holmes,  16  Indiana,  142,  citing  tbe  text 

■  Herrick  c.  Moore,  19  Maine,  313;  Haynes  d.  Young,  36  id.  567;  Pritch- 
ard  r.  Atkinson,  3  N.  Hamp.  335;  Butler  v.  Gale,  1  Williams  (Vt.),  742; 
Parish  e.  Whitney.  3  Gray  (Mass.),  516;  Hubbard  p.  Norton,  10  Conn.  422. 
In  this  case,  after  quoting  the  remarks  in  Wbitbeck  v.  Cook,  tupra,  p.  102,  note, 
Williams,  C.  J.,  said :  "  Upon  the  principle  upon  which  tbe  judge  proceeds  the 
evidence  would  be  unnecessary,  because  he  presumes  knowledge  in  the  grantee. 
He  also  presumes  that  the  value  ol  the  farm  will  ba  enhanced  by  the  road.  Thif 
may  be  so  or  it  may  not  be  so.  If  it  is,  very  tittle  damages  could  be  recovered ; 
if  it  is  not,  no  weight  is  added  to  the  argument,  from  the  fact  that  cases  may 
arise  where  it  may  be  so.  But  if  this  course  in  the  grantee  might  excite  surprise, 
will  it  not  excite  more  surprise  that  the  grantor  should  convey  these  lands,  with 
the  knowledge  he  must  have  of  these  incumbrances,  without  making  an  exception 
of  them,  unless  be  nos  willing  to  sustain  the  damages  that  might  arise  from  IhemP 
When  it  ii  recollected  that  this  is  the  deed  of  the  grantor,  and  these  his  cove- 
nants, it  seems  more  correct  to  say  that  he  must  abide  by  them,  than  to  permit 
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in  Illinois,  these  decisions  have  been  approved  and  applied  to  the 
case  where  the  incumbrance  complained  of  was  the  right  granted 

him  to  unnerve  or  deBtroy  them,  by  proof  of  this  kind,  which  is  only  calculated 
to  induce  a  belief  that  the  p&rty  grantor  could  not  have  intended  what  be  ba* 
actually  coTenanted  for."  Id  the  recent  case  of  Butler  c.  Gale,  mpra,  the  sub- 
ject was  careful!}'  considered,  and  Redfield,  C.  J.,  in  delivering  the  opinion  of 
the  court,  eaid :  "  The  question  in  regard  to  tbe  highnay  being  a  breach  of  lite 
covenBTits  against  all  incumbrances,  to  a  mere  lawyer,  would  not  seem  to  be  one 
of  much  difficulty.  But  if  one  chose  to  confound  the  powers  of  the  court  of 
chancery,  in  restraining  tbe  party  from  claiming  damages  for  such  a  mere  tech- 
nical breach,  whicb  the  parties  must  have  understood  and  could  not  really  have 
intended  to  indemnify  against,  with  the  dry  law  of  the  case,  and  to  appeal  to  the 
merely  popular  opinion  as  to  the  extent  of  such  a  covenant,  he  might  very  readily 
convince  some  persona  of  no  great  perspicuity  in  their  views,  and  very  likely  the 
great  majority  of  men,  of  the  very  great  absurdity  of  tbe  law,  without  at  tbe 
same  time  really  showing  very  dearly  haw  a  highway  or  a  railway  or  a  private 
right  of  way  was  not,  after  all,  an  incumbrance  upon  tbe  land.  In  this  country, 
where  our  tenures  are  strictly  allodial,  we  are  very  much  accustomed  to  consider 
that,  if  anotber  really  possess  any  rights  in  our  land,  it  is,  so  far  forth,  an  incum- 
brance upon  our  title.  Whether  it  be  small  or  large  in  amount,  whether  it  be  a 
mortgage  or  a  right  to  flow  a  portion  or  all  of  the  land  for  a  shorter  or  longer 
period  during  the  year,  or  to  draw  water  from  a  well  or  spring,  or  to  water  cattle 
at  a  brook,  or  to  pass  across  the  land  on  foot,  or  with  teams,  or  to  draw  wood  in 
winter  only  across  tbe  land,  or  to  build  and  maintain  a  railway  perpetually,  or  a 
highway,  ia  certainly  of  no  importance  in  determining  the  mere  technical  ques- 
tion of  incumbrance  or  no  incumbrance.  And  it  can  moke  no  difference  whether 
this  right  is  notorious  or  not.  If  the  question  of  an  incumbrance  were  to  be 
determined  by  its  notoriety,  or,  what  is  the  same  thing,  by  iu  being  known  to  the 
purchaser,  it  must,  to  preserve  consistency,  be  extended  Ui  all  incumbrances. 
And,  in  that  view,  the  grantee  could  not  recover  upon  this  covenant,  for  paying 
a  mortgage  which  he  knew  existed  at  the  time  of  his  purchase.  But  the  contrary 
is  perfectly  well  established.  And  in  regard  to  these  rights  of  way,  if  they  existed 
only  in  a  prior  grant  and  were  not  known  to  the  grantee  at  the  time  of  purchase, 
no  one  could  claim  tliat  they  did  not  constitute  a  breach  of  the  covenant  against 
ittcumbranecB.  And  if  the  question  whether  a  highway  is  an  incumbrance  upon 
land  is  to  be  determined  by  the  fact  of  its  being  open  and  notorious,  it  resolves 
itself  into  this,  whether  it  was  the  intention  of  tbe  parties  to  treat  it  as  an  incum- 
brance or  not.  And  tbe  same  rule  should  equally  apply  to  a  mortgage  which  tbe 
purchaser  agreed  to  pay.  But  no  lawyer  will  contend  that,  in  such  a  case,  if  the 
gi«ntor  covenants  against  all  incumbrances,  he  is  not  liable  to  refiind  tbe  money 
paid  upon  the  mortgage  by  the  grantee;  that  is,  be  is  so  liable  at  law.  This  is 
tbe  written  contract  of  the  parties,  and  it  cannot  be  set  right  in  a  court  of  law 
where  the  writing  is  tbe  exclusive  evidence  of  the  contract.  But,  in  such  a  case, 
the  party  must  resort  to  a  court  of  equity  to  restrain  the  other  party  from  claim- 
ing indemnity  against  an  incumbrance  which  was  intended  to  be  excepted  from 
tbe  covenant.  And  the  same  is  no  doubt  true  of  a  covenant  against  incnmbranoe* 
so  far  as  highways  are  concerned. 
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to  a  railway  company  to  coDBtruct  their  road  acroBS  the  land  con- 
veyed.^ 

"  Ordinarily  a  conrt  of  equity  would  readily  suppose  the  incambrauce  of  aa 
existing  highiray  or  railway,  or  any  other  kuowu  and  notorious  right  of  a  sJiniUr 
character,  a«  a  right  to  draw  water  from  a  spring,  exeruBed  by  another  at  the 
time  of  the  conveyance,  conld  not  have  been  intended  to  be  indemnilied  ag^nst, 
and  therefore  should  have  been  excepted  from  the  operation  of  the  coveoaDt, 
and  would,  no  doubt,  so  require  the  parties  to  treat  the  deed.  But  a  conrt  of 
law  could  not  do  this  without  confounding  all  distinctiona  between  the  equity  and 
law  jurisdiction  upon  the  subject.  The  case  of  Patterson  p.  Arthurs,  9  Watts, 
153,  relied  upon  in  argument  by  defendant's  counsel,  seems  to  us  to  have  been 
decided  upon  this  ground,  there  being  no  chancery  jurisdiction  in  that  State  to 
any  extent.  It  is  the  common  practice  there,  or  was  a  few  years  since,  to  reform 
a  deed  in  the  course  of  a  jury  trial,  in  an  action  of  ejectment,  as  the  reports 
abundantly  show.  That  is  the  only  ground  upon  which  this  case  can  be  mun- 
taioed,  unless  we  are  prepared  to  determine  questions  of  law  according  to  the 
popular  opinion,  and  (be  probable  nnderstanding  of  the  parties  at  the  time  of 
making  contracts,  which  sounds  snffidently  absurd  to  alarm  even  the  most  des- 
perate  reformers.  The  case  of  Whitbeck  v.  Cook,  16  Johnson,  483,  is  not  an 
action  upon  any  covenant  against  incumbrances,  but  upon  those  of  seisin  and 
good  right  to  convey,  and  the  court  held  a  highway  no  breach  of  the  covenants 
sued  upon.  The  argument  of  the  judge  is  more  plausible  than  sound,  when  he 
attempts  to  show  that  a  highway  is  no  incumbrance  upon  the  land.  It  might, 
indeed,  be  a  benefit  to  the  land,  and  so  might,  in  some'  sections  of  conntry,  the 
right  (and  the  exercise  of  it)  to  cut  the  wood  and  limber  growing  upon  the  land. 
But  it  could  scarcely  be  claimed  that  such  a  right  is  no  incumbrance.  If  a  high- 
way is  no  incumbrance,  neither  would  it  be  if  the  whole  land  were  covered  fay  a 
highway,  or  a  public  common.  The  case  of  Kellogg  v.  Tngersoll.  2  Mass.  97,  is 
directiy  in  point,  and  sustained  by  the  opinion  of  Chief  Justice  Parsons,  who 
never  stumbled  in  the  law,  and  ia  adopted  in  Connecticut,  New  Hampshire  and 
Maine,  as  the  cases  read  at  the  bar  show,  and  we  feel  compelled  to  taj  that  the 
question  admits  of  no  doubt  that  a  public  highway  across  land  is  an  incumbrance 
upon  the  title,  the  amonnt  of  which  may  be  more  or  less,  according  to  the  cir- 


This  reasoning,  however,  would  not,  perhaps,  stand  the  test  of  naiversal  appli-' 
cation,  that  u  to  say,  to  every  case  of  an  existing  lease,  &c. ;  see  tupra,  p.  99. 

1  Beach  d.  Miller,  51  Illinois,  S06.  "  Was  this  ri^t  of  way,"  said  the  court, 
"  an  incumbrance  upon  the  land?  We  think  it  was.  It  is  true,  tiie  authorities 
on  this  qnestioo  are  not  harmonious,  but  we  think  the  current  holds  such  an  ease- 
ment to  be  an  incumbrance,  and  that  they  are  supported  by  the  better  reason. 
.  ,  .  Where  a  purchaser  acquires  the  fee  to  land,  free  and  unincumbered,  he 
obtains  the  absolute  dominion  over  it,  and  may  use  and  enjoy  it  by  appropriating 
it  to  any  legitimate  use  he  may  choose.  But  where  it  is  subject  to  easements,  it 
is  not  free  nor  can  be  enjoy  it  to  its  full  extent.  When  incumbered  by  a  private 
or  public  way  passing  over  it,  he  does  not  have  absolute  dominion  over  it.  as  be 
would  were  it  not  under  such  servitude.  With  the  easement  of  a  private  way, 
die  peraon  holding  it  can  use  and  enjoy  it  in  hii  own  right  for  die  purposes  of  the 
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The  apparent  diveraity  of  decision  which  thuB  eziBts  with  respect 
to  public  highwaja,  has  been  extended  to  another  claas  of  ease- 
meuta,  viz.,  those  connected  with  certain  rights  of  water. 

The  existence  of  a  paramount  right  to  take  water  from  a  spring 
upon  the  land  conveyed,  and  the  incidental  right  of  way  over  the 
land,  have  obviously  been  held  to  be,  incumbrances.^  So,  of  the 
right  to  dam  up  and  raise  the  water  in  a  branch  of  a  stream  rnn- 
ning  across  the  land,^  and  to  erect  and  maintain  a  dam  with 
sluices.' 

But,  in  a  case  in  Massachusetts,  it  was  considered,  Srat,  that  the 
existence  of  the  right  of  a  mill-owner  above  the  land  conveyed  to 

WR}',  uid  the  owDer  of  the  fee  cannot  control  i(«  me.  So  of  >  public  higWay ; 
the  public  enjoy  the  rigbt  to  its  unobstructed  use,  in  defiance  of  the  owner  of  the 
fee.  Where  property  ts  free  from  such  serritudei,  the  owner  may  ute  and  appro- 
priate every  part  of  it  to  his  indiTidna]  and  excluaive  use ;  but  the  portion  occu* 
pied  by  such  easements  b  not  in  any  Benae  under  his  control  in  its  nse  and 
enjoyment,  except  it  be  consistent  with  the  enjoyment,  and  without  obatmcting 
thote  having  the  easement  in  its  enjoyment.  When  a  purchaser  obtains  title  by 
deed  without  coveDauta,  he,  of  coarse,  takes  it  subject  to  all  defects  and  incmn- 
brances  it  may  be  under  at  the  time  of  the  conveyanee.  But  where  a  person 
inuKs  upon  and  obtains  covenants  for  title,  he  has  the  right,  when  obtained,  to 
rely  upon  them  and  enforce  their  performance,  or  recover  damages  for  their 
breach.  The  vendor  is  under  no  compulsion  to  make  covenants  when  he  sells 
land,  but,  having  done  so,  he  must  keep  them  or  respond  in  damages  Tot  injury 
■Dstained  by  their  breach.  Nor  is  it  a  release  or  dischai^  of  the  covenant  to 
say  that  both  parties  knew  it  was  not  true,  or  that  it  would  not  be  performed 
when  it  was  made.  A  person  may  warrant  an  article  to  be  sound,  when  bolli 
buyer  and  seller  know  it  is  unsound ;  so  the  seller  may  warrant  the  quantity 
or  quality  of  an  article  he  sells,  when  both  parties  know  that  it  is  not  of  the 
qnality  or  docs  not  contain  the  quantity  warranted.  In  fact,  the  reason  the  pur- 
diaser  insists  npon  covenants  for  title,  or  a  warranty  of  quality  or  quantity,  is 
because  he  either  knows  or  fears  that  the  title  is  not  good  or  that  the  article 
lacks  in  quantity  or  quality.  If  he  were  perfectiy  assured  on  these  queslions,  he 
would  seldom  be  tenacious  in  obtaining  a  covenant  or  warranty.  If,  then,  a  pri- 
Tate  or  public  way  is  an  incumbrance,  and  we  have  seen  that  it  is,  it  follows  that> 
in  principle,  a  turnpike  or  railway,  legally  located  and  running  over  a  piece  of 
land,  upon  the  same  ground  and  for  the  same  reasons  must  be  held  to  be  an 
incnmbrance,  as  it  in  an  equal  or  greater  degree  obstructs  or  incumbers  the  free 
DM  of  the  land.  And  a  person  selling  land  thus  incumbered,  and  covenanting 
that  it  is  not,  most  be  held  to  perform  bis  covraiant  by  its  removal,  or  respond 
in  damages." 

■  Harlow  e.  Thomas,  15  Hck.  (Mass.)  66 ;  Morgan  c.  Smith,  11  Illinois, 
194 ;  Mitchell  v.  Warner,  5  Conn.  497 ;  Lamb  d.  Danforth,  69  Maine,  323. 

*  Moigan  o.  Smith;  Lamb  v.  Danforth,  tupra. 

*  Ginn  V.  Hancock,  31  Maine,  42. 
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hare  a  natural  stream  of  water  pass  freely  over  the  land  belov, 
was  not  itself  an  iDCumbraDce,  and,  secondly,  that  this  right  drev 
with  it  the  incidental  one  to  enter  ou  the  land  beloff  and  remove 
obstructions.^  In  a  later  case,  where  an  upper  and  lower  mill  and 
dam  had  been  conveyed  by  their  owner  to  different  parties,  the  ex- 
istence of  the  lower  dam,  with  the  right  of  raising  water  by  it  to 
the  height  at  which  it  stood  at  the  time  of  the  conveyance,  was 
held  to  be  no  breach  of  the  covenant  against  incumbrances  con- 
tained in  the  conveyance  of  the  upper  mill.^ 

An  examination  of  tlie  cases  in  Massachusetts,  as  also  in  Maine, 
Wisconsin,  and  perliaps  some  other  States,  would  seem  to  show 
that  they  were,  at  least  to  some  extent,  based  upon  local  statutes 

<  Preacott  v.  Williams,  5  Metcalf  (Maw.),  4S9 ;  though  it  naa  also  said  tbe 
exercise  or  this  iDcidental  right  vta  to  be  coofiiied  Trithin  the  strictest  liouta 
compatible  with  the  enjoyment  of  the  principal  easement. 

•  Cary  v.  Daniels,  8  id.  466.  "  The  right,"  said  the  court,  "  to  tbe  use  of  the 
water  below  tbe  granted  premises,  as  modified  by  tbe  appropriation  previouslj 
made  for  the  lower  mill,  was  not,. in  legal  contemplation,  an  incumbrance,  bnt 
lather  in  the  nature  of  parcel  of  such  lower  estate.  One  mode  of  testing  this  is 
to  in<{uire  wliat  would  have  been  tbe  operation  of  a  general  covenant  of  narrantj 
in  this  deed  against  incumbrances,  if  the  lower  mill,  with  the  rights  of  water  ap- 
propriated to  it  by  the  existing  dam,  bad  benn  owned  by  a  third  person.  Would 
tbe  existence  of  the  lower  dam,  with  the  ezistjng  right  of  raising  water  by  it  to 
the  height  at  which  it  then  stood,  bave  been  an  incumbrance  for  wbii'b  the  gran- 
tors would  be  liable  on  such  covenant?  We  think  it  would  not.  So  we  think 
this  qualified  warranty  against  incumbrances  brought  on  tbe  estate  by  themaelvec 
was  not  broken,  because  their  maintaining  their  lower  dam  to  the  height  to 
which  the  water  bad  been  appropriated  for  its  nse  was  not  an  incumbrance  upon 
the  estate  granted." 

In  Fitch  V.  Seymour,  9  Metcalf  (Mass.).  462,  it  was  considered  that,  by  the 
Iocalmillact8(as  to  which  see  also  Ballard  e.  Ballard  Vale  Co.,  5  Gray  (Mass.), 
468),  a  right  was  given  to  flow  land  for  working  a  mill,  that  the  law  did  not  re-* 
gard  this  as  an  incumbrance  so  long  as  a  right  to  compensation  existed,  and  U 
that  right  to  <»mpensation  had  not  been,  in  that  cose,  validly  released  by  the 
covenantee,  by  reason  of  its  being  by  parol,  it  still  existed,  and  the  easement  itself 
was,  therefore,  no  incumbrance.  "  Strictly  speaking,"  said  the  court,  "  the  right 
given  by  the  mill  acts  to  the  mill-owner  is  not  that  of  flowing,  or  making  auf 
other  direct  use  of  his  neighbor's  [and  adjacent  to  the  stream  above  bis  own,  but 
only  to  raise  a  dam  on  his  own  land  to  a  height  sufficient  to  raise  a  suitable  head 
of  water,  and  to  continue  tbe  same  to  hii  own  beat  advantage,  although  the  land 
of  another  is  thereby  flowed.  We  do  not,  however,  mean  to  say  that  a  right  to 
keep  ap  such  head  of  water,  without  payment  of  damages,  may  not,  under  aome 
circumstances,  be  an  incumbrance  on  the  land." 
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relating  to  mills  and  mill  Btreams,^  and  that  they  do  not  extend  to 
easements  in  general.^ 

However  this  ma;  be,  the  doctrine  of  these  cases,  in  their 
broader  signification,  has  been  adopted  elsewhere.  Thus  in  a 
case  in  New  Hampshire,  where  the  respective  owners  of  the  upper 
and  the  lower  land  constructed,  bj  agreement  between  them,  an 
artificial  raceway,  shortening  the  courses  of  a  brook  which 
flowed  through  their  lauds,  and  the  lower  owner  afterwards  con- 
veyed to  the  upper  owner,  the  plaintiff,  who,  being  then  the  owner 
of  both  the  parcels,  conveyed  part  of  the  lower  land  to  a  third 
party,  referring  to  both  the  raceway  and  the  brook  as  monuments, 
it  was  held,  in  a.  very  elaborate  opinion,  that  the  plaintiff's  covenant 
against  incumbrances  did  not  prevent  liiin  from  recovering  damages 
against  the  defendant,  who,  claiming  under  the  plaintiff's  grantee, 
had  erected  a  railroad  and  embankment  across  the  watercourse  to 
the  plaintiff's  damage ;  it  being  considered  that  nothing  which  con- 
stitutes a  part  of  the  estate,  or  which,  as  between  the  parties,  is  to 
be  regarded  as  an  incident  to  which  the  estate  is  subject,  can  be 
deemed  an  incumbrance.^ 

So  ill  a  case  in  Vermont,  where  S.,  who  owned  a  mill-pond  and  sur- 
rounding lands,  parts  of  which  were  sometimes  flooded,  sold  to  the 
plaintiff's  grantor  parcel  of  this  land  adjacent  to  and  not  bounded 
by  the  pond,  by  deed  conttuning  a  covenant  against  all  incum- 
brances, it  was  considered  that,  while  S.  owned  all  the  land,  the 
idea  of  any  eaeetnent  could  not  attach  to  such  a  treatment  and  use 
of  the  stream  of  water   relatively  to  tlie  adjacent  land,  that  the 

'  See  Gonid  tt. Boston  Duck  Co.,  13  Gray,  442. 

'  ThuB,  in  the  recent  CMe  of  Csrbrey  o.  WUHb,  7  Allen  (MaM.),  364,  it  was 
■aid,  "  It  is  a,  familiar  principle  that  in  a  grant  of  a  megsuage,  a  farm,  a  manor 
'or  a  mill,  many  things  vill  pass  which  have  been  used  with  the  principal  thing  as 
parcel  of  the  granted  premises,  which  would  not  pass  under  the  grant  of  a  piece 
of  land  by  metes  and  bounds.  In  such  cases,  it  isonly  a  question  of  tiie  construc- 
tion of  the  terms  of  description.  But  where  there  is  a  grant  of  land  by  metes  and 
booDds,  widiout  express  reservation,  and  with  full  coveoants  of  warranty  against 
ineombraaces,  we  think  there  is  no  just  reason  for  holding  that  there  can  be  any 
reservation  by  implication,  unless  the  easement  is  strictly  one  of  necessity. 
Where  the  easement  is  only  one  of  existing  use  and  great  convenience,  but  for 
which  a  substitute  can  be  furnished  by  reasonable  labor  and  expense,  the  grantor 
may  certainly  cut  himself  off  from  it  by  his  deed,  if  such  is  the  intention  of  the 
parties.  And  it  is  difficult  to  see  how  such  an  intention  could  be  more  clearly 
and  distinctly  intimated  than  by  such  a  deed  and  warranty." 

>  Dunklee  o.  Wilton  Railroad  Co.,  4  Foster  (N.  U.),  489. 
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land,  with  the  stream  and  nse  of  it  as  a  water  privilege,  conBtituted 
an  entire  estate,  and  the  dam  and  the  use  of  it  were  parcel  of  it, 
and  neither  an  easement  nor  an  incumbrance,  that  the  deed  from  S. 
did  not  divest  him  of  his  right  to  flood  the  land  otherwise  than 
might  consequentially  result  from  his  covenant  f^ainst  incom- 
brances,  but  *'  such  covenant  has  relation  to  rights  existing  in,  or 
in  relation  to,  the  property  conveyed,  appertaining  to  parties  other 
than  the  grantor,  and  which  may  be  claimed  and  exercised  and 
enforced  upon  and  against  such  property,  as  against  such  grantor 
and  his  assigns." ' 

So  in  a  very  recent  case  in  Wisconsin,  where  the  land  conveyed 
had  been,  for  a  time  long  enough  to  create  a  prescriptive  right, 
flooded  by  a  mill-pond  created  by  a  dam  on  other  adjoining  property, 
it  was  held  that  this  right  of  flooding  was  not  an  incumbrance 
within  the  covenant ;  that  purchasers  of  property  which  was  ob- 
viously and  notoriously  subject  at  the  time  to  some  easement  or 
servitude  afiecting  its  physical  condition,  take  it  subject  to  such 
right,  without  any  express  exceptions  in  the  conveyance,  and  that 
the  vendors  are  not  liable  on  their  covenants  by  reason  of  its 
existence.' 

'  Harwood  o,  Benton,  32  Ybmi,  724.  "It  Is  obvioua,"  continued  Barrett, 
J.,  who  delivered  the  opinion,  "  that,  in  this  Benae,  no  Buch  incumbrance  existed 
npon  the  property  now  owned  by  the  plaintiff',  while  the  title  to  it  waa  in  Safford. 
Of  course,  then,  at  the  moment  of  parsing  the  title  and  makiog  tlie  covenant  by 
the  delivery  of  the  deedB,  the  property  waa  free  from  incumbrance,  and  to  there 
could  not  have  been  a  breach  at  that  time,  in  virtue  of  the  state  of  the  title  to, 
or  of  rights  then  existing  in,  or  in  respect  to,  said  property,  la  it  matter  of 
legal  intendment  that  the  grantor  should,  by  rorc«  of  such  covenant,  he  estopped 
from  ezerciaing  any  right  which,  if  it  had  existed  in,  and  been  exercised  by,  a 
third  person,  prior  to  said  conveyance  by  Safford,  would  have  constituted  an 
incumbrance?  So  to  hold,  would  seem  to  be  giving  to  such  a  covenant  a  scope 
and  effect  beyond  what  bos  been  regarded  as  its  ordinary  and  legal  limits,  and 
no  precedent  or  authority  has  been  cited  to  justify  us  in  so  holding  \  "  see  also 
Swasey  v.  Brooks,  30  Verm.  692 ;  b.  a.  S4  id.  451,  overruling  in  part  Yermont 
R.  R.  V.  HUls,  23  id.  661. 

•  KutB  V.  M'Cune,  22  Wisconsin,  628.  "  This  principle,"  said  the  court, 
"has  been  applied  in  the  case  of  a  highway  opened  and  in  use  upon  Uie  land  at 
the  time  of  the  conveyance,  .  .  .  and  seems  fully  applicable  to  the  present  cose. 
There  is  no  material  difference,  so  far  as  this  queetjon  is  concerned,  between  a 
pnblic  highway  and  a  right  of  flowing  the  land  by  a  mill-pond  in  actual  existence 
upon  it.  In  the  case  of  a  highway,  the  doctrine  does  not  rest  npon  the  fact  that 
the  right  is  in  favor  of  the  public,  bnt  that  the  easement  is  obvious  and  notoriona 
in  ita  character,  and  that,  llierefore,  the  purchaser  must  be  presumed  to  have 
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Iq  a  Ter;  recent  case  in  Maryland,^  the  owner  of  two  adjoining 
lots  leased    the  East  lot  for  a  renewahle    term  of  ninety-nine 

seen  it,  and  to  hare  fixed  tuB  price  for  tlia  land  iritb  reference  to  its  actual  con- 
dition at  tbe  time.  And  certainly  a  mill-pond  upon  land  is  quite  as  nolorioiu  an 
object  as  a  bighwaj-,  and  the  reason  for  the  presumption  just  suggested  is  quite 
u  BtroQg.  .  .  .  There  is  another  class  of  caees  which  strongly  support  the  same 
conclosioo.  He  principle  which  they  establish  may  be  briefly  stated,  in  the 
language  of  the  syllabus  to  Seymour  v.  Levis,  2  Beaa.  (N.  J.)  439,  as  folloirs: 
'  Where  the  owner  of  two  tenements  sells  one  of  them,  the  purchaser  takes  the 
tenement  or  portion  sold,  with  all  the  benefits  and  burthens  which  appear  at  the 
time  of  the  sale  to  be  ong  to  it,  as  between  it  and  the  property  which  (he  vendoc 
retains.'  The  case  cites  a  great  number  of  authorities  illuetrating  the  rale.  It 
was  also  in  accordaace  with  tbe  French  law,  as  shown  in  Washburn  on  Ease- 
ments, pp-  16,  17.  And  a  Teiy  strong  instance  of  its  enforcement  is  found  in 
the  recent  case  of  Uarwood  o.  Benton,  32  Term.  724.  .  .  .  According  to  that  case, 
if  the  defendant  here  bad  himself  owned  the  mill  and  dam  which  created  the  mill- 
pond,  be  would  have  retained  the  right  to  flow  the  land  aa  it  was  flowed,  and 
woidd  not  hare  been  liable  on  the  covenants.  Can  there  be  any  stronger  reason 
for  holding  him  liable  now  P  If  tbe  law,  witboat  any  exception  in  the  deed,  will, 
from  tbe  presumed  nnderstaoding  of  the  parties,  based  upon  the  obvious  condi- 
tion of  the  property  sold,  icpiply  a  relerration  in  favor  of  the  vendor,  should  it 
not  equally  imply  one  upon  the  same  grounds  when  the  conUnued  existence  of 
tbe  right  is  of  no  benefit  to  the  vendor  P  True,  there  is  a  technical  difference, 
wrbidi  is  alluded  to  in  the  case  last  cited ;  that  is,  that  where  both  parcels  of  land 
■re  owned  by  the  same  person,  the  serritude  imposed  on  a  part  in  favor  of  the 
rest  b  not  technically  an  easement,  because  no  man  can  have  an  easement  in  his 
own  land.  But  the  implied  reservation  in  his  favor  takes  effect  at  the  same 
instant  wjtb  his  covenants  on  the  delivery  of  the  deed,  and  then  constitutes  an 
easement  in  his  favor,  and,  consequently,  an  incumbrance.  And  certainly  there 
is  no  more  ground  for  supposing  that  the  purchaser  in  such  esse  intends  to  take 
tbe  property  subject  to  such  reserved  right  in  favor  of  hie  vendor,  than  there  is 
in  the  case  where  the  property,  in  whose  favor  the  servitude  is  imposed,  is  owned 
.  \ty  a  stranger,  to  suppose  that  be  intended  to  take  it  subject  to  that.  This  class 
of  decisions  does  not  rest  at  all  upon  technicality,  but  upon  the  broad  substantial 
grounds  constituting  the  founSation  of  the  former  class.  .  .  .  The'  substantia] 
foandation  for  both  classes  of  decisions  is  tbe  strong  natural  presumption 
tbat  the  parties  sell  on  the  one  band,  and  buy  on  the  other,  the  property  in 
its  actual  physical  condition,  and  subject  to  such  rights,  either  in  favor  of  the 
TOndor  or  others,  as  that  physical  condition  obviously  indicates,  without  any  ex- 
ceptions or  reservations  concerning  them  in  the  deed.  So  that  tbe  decis'ions  that 
an  existing  highway  in  favor  of  the  public,  and  a  right  of  dowing  the  land  con- 
veyed by  the  vendor  as  it  was  done  at  the  time  of  the  conveyance,  do  not  consti- 
tute breaches  of  tbe  covenant  against  incumbrances  for  which  the  vendor  is 
Hable,  really  rest  upon  tbe  same  principle.    The  court  below  compared  it  to  l^e 


'  Janes  v.  Jenkins,  S4  Maryland,  1. 


by  Google 


112  THE  COVENANT  AOAINBT  INCDUBBANCES. 

years,  and  covenanted  that  the  lessee  should  hare  the  right  to 
open  certain  windows  deriving  their  light  from  the  West  lot;  he 
subsequently  conveyed  the  West  lot  with  a  covenant  of  warranty 
against  his  own  acts.^  In  an  action  brought  by  the  purchaser  of 
the  West  lot  for  a  breach  of  the  covenant,  it  was  held  that  the 
existence  of  the  windows  and  the  right  to  their  continuance  was 
not  a  breach  of  tlie  covenant.  The  question,  said  tlie  court, 
"  depends  upon  the  apparent  and  ostensible  condition  of  the  pro^ 
erty  at  the  time  of  sale.  And  as  the  wall  had  been  erected,  and 
the  lights  therein  were  plainly  to  be  seen  when  tlie  appellant  pur- 
chased the  property  overlooked  by  them,  it  is  but  rational  to  con- 
clude that  lie  contracted  with  reference  to  that  condition  of  the 
property,  and  that  the  price  was  regulated  accordingly.  The 
parties,  in  the  absence  of  any  thing  to  the  contrary,  are  presumed 
to  have  contracted  with  reference  to  the  then  condition  and  state 
of  the  property ;  and  if  an  easement  to  wliich  it  is  subject  be  open 
and  visible,  and  of  a  continuous  character,  the  purchaser  is  sup- 
posed to  have  been  willing  to  take  the  property,  as  it  was  at  the 
time,  subject  to  such  burthen.  That  being  so,  the  covenants  in  the 
deed  must  likewise  be  consti-ued  with  reference  to  the  condition 
of  the  property  at  the  time  of  conveyance.  The  grantor,  by  his 
covenant,  warranted  the  premises  as  they  were,  and  by  no  means 
intended  to  warrant  against  an  existing  easement,  which  was  open 
and  visible  to  the  appellant,  and  over  wliich  the  former  had  no 
power  or  control  whatever.  To  construe  the  covenant  to  embrace 
such  subject  would  most  likely  defeat  the  understanding  and  inten- 
tion of  the  parties,  certainly  of  the  grantor ; "  and  the  case  of 
Patterson  v.  Arthurs^  was  cited  and  approved.* 

cue  of  a  mortgage  on  the  property  sold,  known  to  the  purchaser.  Bat  the  two 
cacei  &re  e8Bentiall;r  different.  A  mortgage  does  not  affect  the  physical  condition 
of  the  propertj  at  all.  It  ia  a  mere  incident  to  a  debt  of  the  vendor;  and  where 
tbe  purchaser  takes  his  covenant  against  incumbrances,  there  is  no  reasonable 
ground  for  supposing  that  he  intended  to  have  his  land  subsequently  sold  to  pay 
the  vendor's  debt,  or  else  to  pay  it  himself.  It  is  bo  different  from  the  question 
that  has  been  considered,  that  there  is  really  no  comparison  between  them." 

'  So  far  as  respecta  the  point  decided  in  this  case,  the  covenant  of  wairantjr 
was  the  same  as  the  covenant  against  incumbrances. 

*  9  Watts  (Pa.).  152,  lapra,  p.  102. 

'  This  decision  has  been  criticised  in  11  Amer.  Law  Register,  n.  b.  (January, 
1872),  p.  31,  but  apparently  without  sufficient  reason.  The  decision  was  but  an 
extension  of  that  in  James  v.  Litchfield,  supra,  p.  100. 
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In  considering  these  cases  which  thus  decide  ttiat  such  ease- 
meats  as  highways  and  rights  of  water  and  light  are  not  to  bo 
deemed  incumbrances  within  the  scope  of  the  corenaut  against 
iQCiunbrauceB,  they  seem  to  proceed  upon  the  ground  that  such 
easefflente  are  alwajs  impliedly  reserved  in  favor  of  the  grantor 
whenever  the  burden  is  apparent  and  necessarilj'  results  from  the 
BituatioD  of  the  property ;  or,  in  other  words,  that  the  generality  of 
the  corec&ut  is  limited  and  qualified  by  the  nature  of  the  estate 
conveyed.*  The  question,  moreover,  whether  the  easement  is  or 
is  not  an  incumbrance,  is  regarded  by  the  cases  on  both  sides  as 
exclusively  one  of  law,  to  be  determined  as  an  abstract  proposition 
by  the  court.  And  bo,  in  fact,  it  must  be,  if  the  rights  of  the 
parties  are  absolutely  fixed  by  the  terms  of  the  deed.  But  if  the 
court  be  at  liberty  to  seek  for  the  intention  of  the  parties  dehors 
the  deed,  by  reference  to  physioal  or  supposed  notorious  incidents 
of  the  land,  the  question  would  seem  to  extend  beyond  one  of  mere 
ccmstruction  of  a  written  instrument,  and  the  fact  that  parol  evi- 
dence is  admissible,  to  some  extent,  to  explain  what  was  the  subject 
of  the  contract  does  not  lesseu  the  power  of  the  court  to  determine 
what  is  an  incumbrance  within  the  intention  of  the  parties.  And, 
in  the  nature  of  things,  it  would  seem  that  such  questions  cannot 
always  be  mere  abstract  ones.  Such  incumbrances  as  leases  have 
already  been  referred  to.'  They  may  be  benefits  and  they  may 
be  burdens.  So,  with  respect  to  buildings ;  in  most  cases,  they 
add  to  the  value  of  the  laud,"  and  yet,  if  it  be  bought  for  purposes 
of  improvement,  their  removal  must  cause  expense.  But  no 
breach  of  a  covenant  against  incumbrances  was  ever  assigned  by 
alleging  that  the  laud  was  in  part  covered  by  buildings,  which 
passed,  with  the  land,  to  the  purchaser. 

Instead,  therefore,  of  laying  down  an  abstract  rule,  it  would 
seem  that,  in  a  certain  class  of  cases,  the  question  of  what  is  or  is 
not  an  incumbrance,  should,  as  has  been  already  said,  be  deter- 
mined by  reference  to  the  subject-matter  of  the  contract  —  the 
relation  of  the  parties  to  it  and  to  each  other  — the  notice  on  the 
part  of  the  purchaser,  and,  to  some  extent,  the  local  usage  and 

>  Aa  to  this  see  infra,  Ch.  V. 

•  Supra,  p.  «9. 

*  And,  aa  bu  been  already  seen,  tLe  removal  by  paramount  right  of  a  bouse 
or  other  fiitnre  bu  been  hdd  to  be  a  breach  of  the  covenant  for  seiiin  and  of 
mviantj,  ttgnra,  p.  79. 
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habit  of  the  country ;  and  whea  these  facta  ara  found  by  the  jury, 
it  will  be  the  province  of  the  court  to  deteroaine  whether  the 
easement  did,  or  did  not  constitute  an  incumbrance,  Bubject 
always,  in  case  of  doubt,  to  the  application  of  the  maxim  verba 
cartarum  fortius  acc^utUur  contra  proferentem.^ 

It  was  observed  in  the  chapter  on  the  covenant  for  seisin  that 
in  the  pleadings  on  that  covenant,  it  was  unnecessary  for  the  plain- 
tiff to  specify  the  paramount  title,  or  indeed  refer  to  it  in  any  way, 
either  in  the  declaration  or  replication.  A  different  rule,  however, 
prevails  with  respeot  to  the  covenant  against  incumbrances.  It  is 
not  sufficient  that  the  plaintiff  negative  the  words  of  the  covenant 
generally  ;  he  takes  upon  himself  the  responsibility  of  proving  the 
incambrance,  and  must  set  it  forth  in  his  declaration.  A  contrary 
rule  would  oblige  the  defendant  to  prove  a  negative.^  It  is  not, 
however,  necessary  or  prudent,  either  in  suing  upon  this  covenant, 
or  upon  that  for  quiet  enjoyment  or  of  warranty,  that  the  incum- 
brance or  paramount  title  should  be  set  forth  more  than  substand- 
ally,  since  if  it  were  particularly  alleged,  and  being  so  alleged  were 
traversed,  the  plauitiff  might  not  have  the  means  of  proving  it 
exactly,^ 

The  damt^es  should,  however,  be  laid  with  reasonable  certainty,* 

'  rSupra,  p.  96.  As  watBudio  the  recent  ewe  of  Wilson  o,  Cochran,  12  Wri^t 
(Pa.),  113,  "  It  ia  suggested  that  this  mode  of  ruling  the  case  is  virtually  impair- 
ing a  written  covenant  bj  parol  evidence.  Not  at  all.  The  subject-matter  of  the 
convejance,  its  condition  and  peculiarities,  may  be  explained  by  parol  withont 
any  contradiction  of  a  deed.  Do  we  contradict  the  conveyance  of  a  tract  of 
land  wbcQ  we  permit  it  to  be  proved  by  parol  that  it  is  covered  with  timber,  or 
is  an  improved  fann,  or  contains  a  water-power,  or  has  a  private  road  upon  it  P 
If  a  vendee  means  to  exclude  proof  upon  such  subjects,  be  should  take  a  more 
spedal  covenant  than  a  general  warrant]'  of  title." 

)  Dummer  v.  Birch,  1  Comyns,  1-16 ;  Manton  v.  Hobbi,  2  Mass.  437 ;  Bick- 
ford  V.  Page,  id.  461 ;  Mills  v.  Catlin,  22  Venn.  106 ;  De  Forest  b.  Leete,  16 
Johns.  122 ;  Kennedy  t>.  Newman,  1  Sandf.  S.  C.  R.  (N.  Y.)  187  (see  Ihis  caM 
noticed  supra,  p.  85)  ;  Shelton  v.  Pease,  10  Missouri,  473. 

'  2  WillianiB' Saunders,  181  a,  note  10;  Foster  r.  Pierson,  4  Term  Rep.  617; 
Young  It.  Raincodi,  7  Com.  Bench,  310;  Duval  r.  Craig,  2  Wheaton,  45  ;  Mor- 
gan B.  Smith,  11  Illinois,  200;  Blake  v.  Everett,  1  Allen  (Mass.),  248. 

•  De  Forest  e.  Leete,  16  Johns.  122;  Funk  e.  Yoneida,  11  Serg.  ft  Rawle, 
109 ;  Tufts  V.  Adams.  8  Pick.  549 ;  Pillsbnry  p.  Mitchell,  5  Wisconsin,  22.  Tha 
following  form  is  given  by  Mr.  Greenleaf  in  his  Treatise  on  Evidence,  voL  ii. 
§  244.  "  The  declaration  by  a  grantee  bj  deed  of  bargain  and  sale,  against  his 
grantor,  for  breach  of  the  covenant  of  freedom  from  incumbrance  bf  the  exist- 


by  GoOglc 


THE  COTENANT   kOkTSBT  IBCUHBBANCEB.  115 

for  as  the  general  rale  is  that  the  mere  existence  of  the  iiicum- 
braace,  withoat  more,  will  entitle  the  plaintiff  to  but  nominal  dam- 

eoM  of  ■  paramoaiit  title,  U  in  this  form :  ' in  a  plea  of  covenant ;  for  diat 

tbe  said  defendant,  on  the da;  of b;  his  deed  (if  by  indenture  it  shonld 

be  50  Bet  forth)  duly  executed,  Acknowledged,  and  recorded,  and  by  the  plain- 
tiff now  here  produced  in  court,  for  a  Talnable  conaideration  therein  mentioned, 
bargained,  sold  and  conveyed  to  the  plaintiff  (here  deacribe  tbe  premiaea),  to 
have  and  to  hold  the  aame  with  tbe  appurteoancee  to  the  plaintiff,  and  his  beira 
acd  aaeigns  forever ;  and  therein,  among  other  thinga,  did  covenant  with  the  plain- 
tiff that  the  aaid  premiies  were  then  free  from  all  incumbrance  whatsoever. 
Now  the  plaintiff  in  fact  taya  that,  at  tbe  time  of  making  the  said  deed,  the 
premisea  aforesaid  were  not  free  from  all  incumbrance;  but  on  the  contrary,  the 
plaintiff  avers  that,  at  the  Ume  of  making  aaid  deed,  one  E.  F.  had  the  par- 
amount and  lawful  right  and  title  to  the  said  premises;  by  reason  whereof  the 
^intiff  has  been  obliged  to  expend,  and  baa  expended  a  great  sum  of  money, 

to  wit,  the  sum  of ,  in  extinguishing  the  said  paramount  and  lawful  right  and 

title  of  the  aald  E.  F.  to  said  premiaea.' "  The  above  form  is,  however,  very 
concise.  Others  more  elaborate  will  be  found  in  2  Chittj'a  Pleading,  548-559 ; 
6  Wentworth'a  Pleading,  53,  6S ;  and  in  Carter  u.  Denman,  3  Zabr.  (N.  J.) 
273,  ia  a  very  carefully  drawn  declaration  where  the  incnmbrance  was  a  right  of 
dower  which  bad  been  extinguiahed  by  the  plaintiff.  The  form  will,  of  course, 
vary  with  the  nature  of  the  incnmbrance  and  the  manner  in  which  the  damages 
have  been  gnttained.  If  the  covenant  be  limited  to  tbe  acts  of  the  grantor,  the 
declaration  must,  of  course,  show  that  the  incumbrance  waa  made  or  suffered  by 
him,  otherwise  it  will  be  bad  on  demurrer ;  Mayo  v.  fiabcock,  40  Maine,  li2. 
It  ha«  been  recently  held  in  Connecticut  that  an  amendment  of  a  declaration,  by 
adding  a  count  setting  forth  a  new  and  distinct  incumbrance,  is  not  objectionable 
aa  changing  the  ground  of  action,  witiiin  tbe  statute  which  authorizes  amend- 
ments which  do  not  change  the  Cbrm  or  ground  of  action  ;  Spencer  c.  Howe,  2$ 
Conn.  200. 

There  are  coses  where  the  plaintiff  has  extinguished  the  incumbrance  aflet 
tttH  brought,  and  been  held  entitled  to  recover  the  amount  paid  for  that  purpose ; 
Kelly  e.  Low,  18  Maine,  244 ;  Foote  v.  Burnet,  10  Ohio,  317 ;  Brooks  «.  Moody, 
SO  Pick.  (Mass.)  475 ;  Moseley  v.  Hunter,  15  Miaaouri,  322.  In  a  recent  com  in 
tbe  CJueen't  Bench,  the  plaintiff  declared  on  the  breach  of  an  agreement  to 
assign  a  lease,  and  alleged  that  he  had  been  "put  to  great  expense,  amouodngto 
a  large  sum  of  money,"  &c.,  in  investigating  tbe  title.  On  the  trial  it  appeared 
that  be  had  not  paid  the  bill  of  coats  until  after  suit  brought,  but  it  was,  never- 
tbdesa,  held  that  he  was  entitled  to  recover.  "  If,"  said  Lord  Denman,  "  a 
idaiotiff  chooaea  to  allege  in  his  declaration  that  he  hod  paid  money,  he  must 
prove  that  he  bad  paid  it;  but  if  be  merely  asya  that  he  has  been  'put  to 
expense,'  tbe  allegation  ia  latiiAed  by  proof  that  he  has  incurred  a  liability  to 
pay ; "  lUcbardeoD  v.  Chaaen,  10  Q.  B.  756. 

In  Boyd  V.  Bartlett,  S6  Term.  1,  the  plaintiff,  in  his  original  declaration, 
averred  that  die  defendant  covenanted  that  there  were  no  iocumbrancea,  and 
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ages,^  the  familiar  principle  applies  that  where  damage  does  not 
nece»»arilif  arise  from  the  act  complained  of,  the  plaintiET  must,  to 
prevent  surprise,  state  the  particular  damage  sustained,  or  he  will 
not  be  permitted  to  give  evidence  of  it  on  the  trial,*  The  damage 
may  arise  in  various  wajs.  The  purchaser  may  be  obliged  to 
extinguish  the  incumbrance,  or  he  may  be  evicted  under  it,  or  the 
land  may  be  sold  under  a  subsequent  incumbrance,  when,  if  the 
amount  of  the  former  one  be  paid  out  of  the  proceeds  of  sale,  it 
will,  by  so  much,  diminish  the  amount  coming  to  the  plaintiff.^ 

As  respects  the  burden  of  proof,  this  rests,  in  the  first  instance, 
upon  the  plaintiff. 

In  case  there  are  known  incumbrances  of  any  kind  subject  to 
which  the  purchaser  agrees  to  take  the  property,  these  should,  for 
every  reason,  be  specially  and  expressly  excepted  from  the  opera- 
tion of  the  covenant. 

1.  They  should  be  excepted,  for  the  protection  of  the  vendor,  for 

assigned  as  a  breach  that  there  waa  a  mortgage  od  the  propertj  at  the  time  of 
the  conveyance  by  the  defendant  to  one  of  the  grantora  of  the  plaintiff.  To 
this  the  defeDilaat  demurred,  and  the  court  sustained  the  demnirer.  Subse- 
quently the  plsintjff.  with  leave  of  the  court,  amended  his  declaration  by  adding  a 
count  based  on  the  covenant  of  general  warranty,  aud  assigned  the  said  mort- 
gage  as  a  breach;  and  it  was  held  that  the  amendment  was  properly  allowed,  as 
the  cause  of  action  in  the  two  counts  was  the  same.  In  this  case  tbe  plaintiff 
relied  on  a  mortgage  as  being  a  breach  of  the  covenant  of  geoeral  warranty,  and 
the  defendant  by  liemniring  admitted  that  it  was  a  valid  incumbrance.  So  the 
only  question  was,  whether  a  proper  eviction  had  been  shown  by  the  pleadings. 
The  cose  seems  to  be  not  very  clearly  reported. 

'  See  infra,  Ch.  IX. 

■  1  Chitty's  Pleading,  338 ;  Pillsbury  n.  Mitchell,  5  Wisconsin,  22. 

'  Haire  p.  Baker,  1  Selden  (N.  Y.),  361.  Thus,  in  Funk  v.  Voneida,  11 
Serg.  &  Rawle  (Pa),  109,  when  tbe  fact  of  tbe  e^stence  of  a  mortgage  on  the 
premises  of  tbe  purchaser  got  to  be  publicly  known,  his  creditors,  becoming 
anxious  for  their  security,  pressed  him,  and  the  property  was  sold  at  a  sacrifice, 
and  tbe  court  said,  "  If  the  plaintiff  had  laid  the  consequential  damages  he  offered 
to  prove,  the  evidence  should  have  been  received ;  but  as  they  were  not  laid, 
and  not  confessed  by  the  plea  of  covenants  performed,  it  is  evident  tbe  evi- 
dence vras  properly  overruled.  If  he  bad  discharged  the  mortgage,  this  ought  to 
have  been  stated  as  the  actus!  ^raoamen.  So  if  by  a  judicial  sale  he  had  sus- 
tained, as  was  alleged,  the  ultimate  damage  which  he  ever  could  have  sustained, 
this  gravaiMn  ought  to  have  been  laid."  See  also  Batchelder  v.  Sturgia,  3  Gush- 
ing (Uass.),  204. 
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if  not  so  excaptad,  the  fact  of  their  being  knowu  to  the  purchaser 
will,  according  to  the  weight  of  authority,  be  no  bar  to  hie  recovery 
upon  the  covenant.^  Tims,  in  an  old  case  where  a  grantor  cove- 
nanted that  a  lease  was  good  and  unincumbered,  in  an  action  of 
covenant  alleging  an  incnmbrance  the  defendant  pleaded  that  the 
plaintiff  had  notice,  which  was  held  bad  on  demurrer.^  This 
decision  has  been  often  recognized  and  followed,"  and  it  must  be 
considered  as  settled  that  mere  notice  of  an  incumbrance  cannot 
aSect  the  right  of  recovery  upon  the  covenant.*    It  is  evident  that 

'  That  if  to  uj,  if  the  alleged  incumbrance  be  reftlly  an  incumbrance,  aa  to 
trhicb,  as  has  been  seen,  the  quesdon  of  notice  may  be  very  material ;  see  tupra, 
p.  96. 

*  Levit  p.  Witherington,  Lutwyche,  317.  This  Teference  ia  to  the  French  folio 
of  1701.     In  Nelson's  translation  (octavo,  1718)  the  case  is  omitted. 

'  Fank  e.  Voneida,  11  Serg.  &  lUwle,  US;  Hubbard  n.  Norton,  10  Conn. 
431 ;  Grice  o.  Scarborough,  2  Spears  (S.  C),  649  ;  Snyder  e.  Lane,  10  Indiana, 
424.  In  the  tiro  latter  cases  a  plea  of  the  plointifTs  notice  of  the  incambranca 
KM  held  bad  on  demurrer.  *'  It  is  no  answer  to  the  purchaser's  complaint," 
■aid  Duncan,  J.,  in  delivering  the  opinion  in  Funk  v.  Voneida,  tupra,  "  to  say  it 
was  hit  duty  to  search  the  record,  and  to  have  protected  himself  by  some  special 
coTenant  against  this  specific  incumbrance.  It  was  no  part  of  this  case  ihat  he 
had  actual  notice,  but  if  he  had,  it  coutd  make  no  difference.  The  purchaser 
covenanted  against  all  incumbrances.  The  rule  as  to  the  vendee  is  caveat  emptor. 
So  let  the  vendor  take  care  of  the  covenants  he  enters  into.  Notice  of  the  mort- 
gage would  tnoke  no  difierence,  as  was  determined  in  Levit  b.  Witherington." 
So  in  Hubbard  d.  Norton,  tupra,  it  was  said,  "  How  can  the  plaintiS^s  knowl- 
edge destroy  the  effect  of  the  defendant's  covenant  P  Suppose  the  defendant  had 
■old  a  farm  which  he  and  the  purchaser  both  knew  they  did  not  own,  could  that 
knowledge  destroy  or  affect  the  nature  of  the  covenant  for  seisin?  If  not,  by 
what  mlc  can  such  knowledge  impair  a  covenant  of  warranty  against  incum- 
ImnceaP" 

*  Hubbard  V.  Norton,  10  Conn.  422 ;  Sargent  v.  Gutterson,  13  N.  Hamp.  473 ; 
Lloyd  B.  Quimby,  6  Ohio  State  R.  266;  Taylor  e.  Oilman,  2fl  Term.  418; 
Harlow  e.  Tbomaa,  15 Pick.  (Mass.)  70;  Grice  d.  Scarborough,  2  Spears  (S.C.), 
£54 ;  Medler  v.  HiaU,  8  Indiana,  173 ;  Snyder  t>.  Lane,  10  id.  424 ;  Dunn  v. 
White.  1  Akbama,  645 ;  Suydam  v.  Jones,  10  Wendell  (N.  Y.),  185 ;  Morgan 
D.  Smith,  11  Illinois,  200 ;  Van  Wagner  v.  Tan  Nostrand,  19  Iowa,  427,  where 
the  t«zt  was  cited;  Barlow  v.  McKinley,  24  Iowa,  70;  Perkins  v.  Williams,  6 
Coldwell  (Tenn.),  513;  Worthington  t>.  Curd,  22  Arkansas.  2»5;  and  see  also 
the  caaes  cited  infra. 

But,  as  will  be  hercaller  seen,  although  the  purchaser's  notice  of  an  incum- 
brance or  defect  is  no  bar  to  his  recovery  at  law  on  the  covenant,  it  will  afford  a 
ground  for  refosing  him  relief  in  equity  as  to  detaining  the  unpaid  purcbas«> 
money;  Worthington  c.  Curd,  tupra.    See  in/ra,  Ch.  XIV. 

In  Boberti  t>.  Levy,  3  Abbott's  Proct.  R.  (N.  8.)  (N.  Y.)  316,  a  distinction 
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tlie  only  preBumption  to  be  drava  from  the  porchaaer's  notice  is 
that  he  agreed  to  run  the  risk  of  the  incumbrance,  or,  iu  other 
words,  that  the  incumbrance  was  intended  to  be  excepted  from  the 
operation  of  the  covenant ;  but  if  this  be  really  the  case,  it  is 
the  power  of  the  vendor  to  insert  this  fact  in  the  deed,  and  if  he 
neglect  to  take  this  precaution,  he  cannot  be  allowed  to  repair 
his  carelessness  at  the  expense  of  settled  principlea.  If,  indeed, 
the  agreement  of  the  parties  has  been  improperly  or  imperfectly 
set  forth  iu  the  conveyance,  the  familiar  jurisdiction  of  equity  in 
the  reformation  of  deeds  on  the  grounds  of  fraud  and  mistake  may 
be  successfully  resorted  to,'  or  if  the  omission  has  been  occa- 
sioned by  fraud,  he  may  have  a  remedy  at  law  by  an  action  on 
the  case  in  the  nature  of  a  writ  of  deceit,'  but  every  court  of  law 
which  enforces  the  rule  tliat  parol  evidence  is  not  admissible  to 
control  or  contradict  the  effect  of  written  instruments  must,  in 


was  suggested  between  actual  and  cMJnatructive  notice ;  and  while  the  court  were 
clear  that  conatructive  notice  would  not  defeat  a  recover;,  it  Beems  to  have  bera 
thought  that  proof  of  actual  notice  might  be  received  in  mitigation  of  damaget. 
But  it  is  Bubmitted  that  the  evidence,  if  admissible  at  all,  must  be  to  prove  that 
the  particular  incumbrftnce/orm«dmj  part  qftkt  contract,  and  hence  (liere  could 
be  no  recovery  for  a  breach  of  it. 

'  Haire  v.  Baker,  1  Selden  (N.  Y.).  360;  Basbf  o.  LittleGeld,  11  Foster 
(N.  H.),  199;  Taylor  v.  Gilman,  25  Verm.  413;  Bntler  n.  Gale.  27  id.  744; 
Metcalf  e.  Putnam,  9  Allen  (Mass.),  99 ;  Stanley  v.  Goodrich,  18  Wisconsiii, 
£05 ;  Van  Wagner  v.  Tan  Nostrand,  19  Iowa,  437.  "  Wbece  no  question  of 
fraud  or  mistake  is  involved,  the  rule  with  respect  to  the  admission  of  parol  evi- 
dence to  vary  a  written  contract  is  the  same  in  courts  of  equity  as  in  those  of 
common  law.  The  rale  is  one  of  common  sense  and  reason  as  well  as  of  law, 
and  is  based  upon  the  well-founded  presumption  that,  when  an  agreement  is  re- 
duced to  writing  by  the  act  and  consent  of  the  parlies,  the  agreement  should  be 
sought  in  the  instrument  which  they  have  chosen  as  the  repository  and  evidence 
of  their  purpose,  and  not  on  one  side  of  it,  in  extrinsic  facts  or  allegatjons. 
This  presumptiott  may,  however,  be  rebutted  in  equity  by  proof  of  fraud  or  mis- 
take in  the  preparation  of  the  writing,  by  which  its  terms  have  been  varied  or 
made  different  from  what  they  were  intended  and  believed  to  be,  which  ncces- 
■arily  shows  that  the  written  contract  is  not  tbe  irue  one,  and  that  the  meaning 
of  the  parties  must  be  sought  elsewhere.  And  it  is  equally  well  settled  that  this 
may  bo  done  by  every  species  of  evidence,  and  by  oral  testimony  in  default  of 
other  proof,  because  it  would  be  absurd  to  look  for  the  fraud  or  mistake  in  the 
writing;  and  some  latitude  is  necessary  for  the  attainment  of  the  end  in  view, 
and  for  the  detection  of  the  fraud,  if  fraud  baa  been  committed ; "  Judge  Hare's 
note  to  WooUam  v.  Heame,  2  Leading  Cases  in  Equity  (3d  ed.),  670. 

■  Sargent  t>.  Gntterson,  13  N.  Hamp.  473;  Funk  p.  Voneida,  11  Serg.  & 
Bawle,  112. 
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an  actioQ  on  the  corenant  against  incumbrancea,  exclude  evidence 
to  Bhov  that  it  was  the  agreement  of  the  parties  that  the  covenant 
was  not  to  extend  to  a  particular  incumbrance  not  expressly  ex- 
cepted from  ita  operation.^ 

'  Townsend  v.  Weld,  8  Mua.  146;  Harlow  o.  Thomai,  16  Pick.  70;  Don- 
sell  B.  Thompson,  1  FairT.  (Me.)  177  ;  Batchelder  o.  Sturgis,  S  Gushing  (Mass.), 
303;  Collingwood  o.  Irwin,  3  WatU  (Pa.),  306;  McKennaD  v.  Doughman, 
1  Ptenn.  417;  Suydam  v.  Jones,  10  Wendell  (N.  X".).  186;  Long  r.  Moler, 
5  Ohio  State  R.  271;  Grice  o.  Scarborough,  2  Speare  (S.  C).  649;  Van  Wag- 
ner p.  Yan  Nostrand,  19  Iowa,  428.  In  Collingwood  v.  Irwin,  supra,  the  covii- 
aantor  offered  to  showtbat  at  the  time  of  the  execution  of  the  deed  it  was  agreed 
that  the  Bssignment  of  a  certain  judgment  should  be  the  only  seLnirity  of  the 
coTenantee,  and  that  the  former  was  not  to  be  held  liable  on  his  covenant  But 
the  court  said,  "  It  is  impossible  to  avoid  seeing  that  to  admit  auch  proof  would 
not  only  be  admitting  evidence  to  contradict,  but  to  alter  and  change  most  mate- 
rially, the  character  and  effect  of  the  deed.  Instead  of  being  a  deed  with  cove- 
nant of  general  warranty,  as  it  purports  on  its  face,  it  would,  by  the  operation 
a(  the  evidence  proposed  to  be  given,  became  a  deed  without  any  engafjeroent 
K'hatever  on  the  part  of  the  grantor  for  the  goodness  of  the  title.  It  is  not  pre- 
tended that  there  was  any  mistake  or  fraud  committed  in  introducing  the  covenant 
of  general  warranty  into  the  deed ;  the  evidence,  therefore,  is  not  offered  with  a 
view  to  obtain  relief  from  the  one,  nor  the  purpose  of  correcting  the  other.  The 
evidence  offered  then  being  oral,  falls  directly  within  the  general  rule  that  it  shall 
not  be  admitted  to  contradict,  alter,  or  vary  the  written  agreement  between  the 
parties  to  it.  The  court  was  therefore  right  in  rejecting  it."  It  is  true  that  in 
Leland  e.  Stone,  10  Maa^.  469,  it  was  held  that  evidence  was  admissible,  in 
tut^atum  of  damagts,  to  show  that  part  of  the  land  had  been  included  by 
miatake  in  the  deed ;  that  the  purchaser  had  paid  nothing  for  it ;  and  tbat  the 
prior  grantee  had  long  t>een  in  notorious  and  exclusive  possession;  and  this  was 
thought  to  present  "  a  case  for  the  equitable  consideration  of  the  jury."  Upon 
&te  authority  of  this  case,  the  Supreme  Court  of  Illinois  went  a  little  farther,  and 
decided  (as  had  also  been  held  in  Indiana,  seein/ra)  that  parol  evidence  may,  in 
bar  of  a  recovery,  be  given  to  show  that  the  purchaser  agreed  to  take  the  prop- 
erty subject  to  certain  incumbrances  which  were  not  excepted  from  the  covenants 
or  in  any  way  mentioned  in  the  deed ;  Sidden  v.  Riley,  22  Illinois,  111.  But  more 
recentlj,  in  Massachusetts,  the  same  point  was  decided  the  other  way,  in  Harlow 
V.  Thomas,  Id  Pick.  (Mass.)  66;  and  although  Leland  u.  Stone  was  not  then  over- 
raled,  yet  in  the  r«cent  case  of  Spurre.  Andrew,  6  Allen  (Mass.),  422,  the  court, 
referring  to  Leland  r.  Stone,  sud  of  it:  "  So  far  as  that  case  may  be  suppo^d  to 
infringe  upon  the  rule  excluding  oral  evidence,  when  offured  to  control  or  con- 
tradict the  deed  itself  as  the  proper  evidence  of  the  contract  between  the  parties, 
it  is  not  to  be  extended.  Under  the  equity  powers  conferred  upon  this  court, 
fall  opportuTtity  is  aSbrded  for  parties  aggrieved  by  the  fact  that  their  contracts, 
as  drawn  and  executed,  were  the  result  of  accidunt  or  mistake,  and  not  such  as 
to  pve  effect  to  the  real  contraL-t  intended  to  be  made,  to  apply  to  this  court  to 
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It  has,  moreover,  been  said  that  the  fact  of  the  purchaser  hav- 
ing notice  of  an  incumbrance,  is  the  very  reason  for  his  taking  a 

have  the  same  reformed  and  corrected.  In  thiit  vty,  proper  relief  ma;  be 
granted." 

In  the  preceding  caeee,  parol  evidence  wu  held  inadmisBible  on  the  part  of  the 
covenantor  to  show  that  an  incumbrance  which,  on  the  face  of  the  deed,  was 
included  nithin  the  covenant,  was  in  fact  intended  to  be  excepted  Irom  it,  and 
the  convene  of  the  propositian  ie  of  course  equally  true ;  and  an  incambrance 
which,  on  the  face  of  the  deed,  is  excepted  from  the  covenant,  cannot  be  shown 
by  parol  to  have  been  intended  to  be  included  within  it ;  and  it  ban  conaequentlj' 
been  held  that  an  action  of  assumpsit  cannot  be  sustained  upon  a  parol  promiw 
alleged  to  have  been  made  at  tfae  execution  of  a  deed  containing  covenants  lim- 
ited to  the  acts  of  the  grantor,  whereby  the  latter  agreed  to  discbarge  an  iucnm- 
brance  not  created  by  himself,  and  therefore  not  within  the  covenant;  Howe  r. 
Walker,  4  Gray  (Mass.).  318 !  Duncan  p.  Blair,  6  Denio  (N.  Y.).  196 ;  or  upon 
ail  alleged  parol  warranty  of  quantity  of  land  conveyed,  Cook  e.  Coombs,  39  N. 
Hainp.  597 ;  or  of  timber  growing  on  it,  Poifell  v.  Edmunds.  12  East,  6. 

There  is,  however,  a  class  of  cases  (which  the  student  will  find  collected  in  the 
note  to  Woollaro  v.  Heame,  2  Lead,  Caa.  in  Equity,  670}  which,  while  profess- 
ing to  observe  the  rule  which  prohibits  the  introduction  of  parol  evidence  to  con- 
tradict or  alter  written  Instruments,  still  recognize  an  important  exception  to  it, 
and  proceed  upon  the  ground  that  where  an  agreement  has  been  entered  into, 
with  an  understanding  that  it  shall  only  be  used  for  certain  purposes  or  with  cer- 
tain qualifications,  that  understanding  cannot  be  violated  without  a  breach  of  good 
faith.  With  these  cases  must,  it  would  seem,  be  clasaed  Allen  ti.  Lee,  1  Indiana, 
68,  where  evidence  was  held  admissible  to  show  that,  at  the  time  of  the  execution 
of  the  deed,  the  vendor  said  that  the  purchaser  was  to  take  the  land  with  the 
incumbrance  of  a  lease  for  life,  and  that  he  thought  it  should  be  so  mentioned  in 
the  deed,  but  that  the  purchaser  replied  that  be  knew  that  such  was  the  contract, 
but  it  was  unnecessary  to  mention  it  in  the  deed,  as  he  was  about  to  undertake 
to  keep  the  tenant  for  life,  and  wished  to  have  the  whole  title  in  himself. 
Smith,  J.,  in  delivering  the  opinion  of  the  court,  sud,  somewhat  more  broadly 
than  was  neceseary,  "  A  general  covenant  of  warranty  does  not,  at  least  con- 
cluaively,  extend  to  such  incumbrances  as  were  known  to  the  purchaser  at 
the  time  of  the  contract,  and  which  he  agreed  to  pay  or  discharge  himself, 
in  addition  to,  or  as  part  of,  the  consideration- money  from  him  to  the  vendor; 
and  where  the  qtiestion  is,  as  in  this  case,  what  was  the  true  consideration 
paid  for  the  land,  we  think  such  facts  may  be  given  in  evidence  without  in 
any  manner  contradicting  the  terms  of  the  written  warranty."  It  must,  how- 
ever, be  observed  of  this  case,  that  it  was  not  one  of  a  suit  upon  the  covenant, 
but  the  defence  of  a  lease  for  life  was  set  up  iu  opposition  to  the  payment  of  a 
note  given  for  the  purchase-money.  In  the  subsequent  case  of  Uedler  v.  Hiatt, 
8  Indiana,  173,  the  court,  while  professing  to  adhere  to  Allen  o.  Lee,  said  that 
"  the  rule  of  decision  on  this  subject,  as  evinced  by  various  authoriUes,  is  to 
some  extent  unsettled.    None  of  these,  however,  susbun  the  position  that  mere 
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covenant  within  whose  scope  it  is  included,^  and  that  iu  some 
cases  tlie  vendor  may  be  expected  to  discharge  it  out  of  the  pur- 
chase-money.^ 

For  all  these  reasons,  therefore,  whenever  the  contract  is  that 
the  purchaser  is  to  take  the  land  cum  onere,  the  incumbrance 

nob'ce  to  the  vendee,  at  the  time  he  receiTes  hie  deed,  of  an  existing  incumbrance, 
excludes  it  firom  the  operation  of  an  expreu  covenant  against  incnmbrancea." 
The  authority  of  Allen  v.  Lee  has,  boweveT,  been  approved  in  Illinois ;  Sidden 
v.  Biley,  22  Ulinois,  111  (see  lupra)  ;  while  in  Indiana  it  has  been  diatinctlj' 
recognized  and  affirmed.  In  Pitman  o.  Conner,  27  Indiana,  337,  in  an  action 
on  the  covenant  against  incumbrances,  the  defendant  irai  allowed  to  prove  that  at 
the  time  of  the  execution  of  the  deed  the  plaintiff  himself  agreed  to  discharge 
the  incumbrance,  and  this  was  affirmed  on  error.  "  It  was  held  by  thia  court,  in 
Allen  e.  Lee,  that  a  covenant  of  general  warranty  does  not  extend  to  suc-h  in- 
eambrances,  as  the  party  receiving  the  deed  assumed  to  discharge  as  part  of  the 
consideration  for  the  land,  and  that  parol  evidence  may  he  admitted  to  »how  that 
he  thus  assumed  to  pay  such  liens,  and  that  such  evidence  does  not  contradict  the 
covenant,  but  simply  tbat  the  property  was  taken  subject  to  the  liens.  We  regard  , 
this  as  an  established  rule  of  property  in  this  Stat«,  and  could  not  feel  ouneivea 
at  liber^  to  disturb  it  npon  any  qaestion  of  its  soundness.  Nor  are  we  satisfied 
that  the  rule  is  wrong  in  principle."  In  the  very  recent  case  of  Fitzer  v. 
Fitzer,  29  Indiana,  468,  the  court,  in  again  speaking  of  Allen  n.  Lee,  said, 
'*  Though  thia  doctrine  is  questioned  elsewhere,  and  indeed  the  very  opposite  is 
held  in  many  of  the  States,  yet  in  Pitman  v.  Conner,  where  we  were  urged  to 
reconsider  it,  we  regarded  it  as  a  rule  of  property,  so  long  estabtished  that  it 
ought  not  now  to  be  disturbed."  And  in  the  very  recent  case  of  Laudman  v, 
Ingram,  49  Missouri,  212,  the  plaintiff  having  brought  an  action  on  the  covenant 
against  incumbrances  to  recover  the  amount  of  certain  taxes  paid  by  him,  the 
defendant  was  allowed  to  prove  that  the  taxes  formed  part  of  the  consideration 
of  the  deed  to  the  plaintiff,  and  that  the  latter  had  agreed  to  pay  them. 

'  Harlow  v.  Thomas,  16  Pick.  (Mass.)  70;  Keith  o.  Day,  15  Verm.  670; 
jAcqnes  v.  Esler,  3  Green's  Ch.  (N.  J.)  463 ;  Burbank  e.  Pillsbury,  48  N.  Hamp. 
483,  where  the  text  was  cited ;  Refold  k.  Woodfolk,  22  Howard  (U.  S.),  396 ; 
LiODg  c.  Moler,  5  Ohio  State  R.  274.  "  It  is  true,"  said  the  court  in  that  case, 
"  there  are  cases  which  countenance  the  doctrine  that  known  incumbrances  are 
presnmed  to  be  excepted  from  tbe  operation  of  tlie  covenant.  But  a  majority  of 
the  coatt  are  of  opinion  that  the  weight  of  reason  and  authority  alike  are  clearly 
tbe  otberway ;  Rawle  on  Covenants  for  Title,  p.  149.  Nothing  is  more  common 
thAn  for  parties  to  make  and  accept  covenants  of  thia  kind  with  a  full  knowledge 
of  exiating  incumbrances,  the  covenantor  relying  on  his  ability  to  discharge  them, 
and  the  covenantee  in  the  security  which  tbe  covenant  affords ;  and  the  fact  of  B 
purchaser  having  notice  of  an  incumbrance,  is  the  very  reason  for  his  taking  a 
covenant,  within  whose  scope  it  is  included." 

•  Grice  v.  Scarborough,  2  Spears  (S.  0.),  654;  Dunn  r.  White,  1  Alabama, 
64fi ;  Skinner  v.  Stamer,  12  Harris  (Pa.),  12S. 
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should  be  expressly  excepted  in  the  deed  from  the  operatioa  of  the 
OOTeaaat,  io  which  case,  of  course,  the  CDveoantor  wilt  not  be 
liable.^  The  same  result  would  be  obtained  if  a  sealed  instrument 
to  that  effect  wore  executed  cotemporaneously.' 

'  Potter  V.  Taylor,  6  Verm.  676 ;  Van  RensBellier  v.  Kesrney,  11  Howard 
(U.  S.).  K.  321;  Foater  «.  Wooda,  16  Mass.  116;  Stabon  v.  Woodman,  A 
CuGhing  (Maas.).  36;  Shears  c.  Daaenbary,  13  Gray  (Masa.),  292;  Einnear  d. 
Lowell,  34  MuDe,  300 ;  Freemui  o.  Foater,  56  id.  508 ;  Aufricht  o.  Northrop,  30 
Iowa.  63,  and  see  the  caaea  dted  infra.  Mr.  Freaton,  in  hia  practicBl  inslruc- 
tionB  aa  to  the  preparation  of  abstracts  of  title,  after  auggeeUng  that  in  general 
they  Deed  only  set  forth  that  there  are  "  the  usual  covenants  for  title,"  adda: 
"  Sometimea  the  covenants  are  expregsed  more  fully  by  showing  the  extent 
of  the  covenant,  and  consequently  introdncing  the  clause  '  notwithstanding,'  &c. 
That  part  of  the  covenant  which  deserves  the  most  attention  ia  the  exetpiion,  if 
any,  againtt  incumbranca ;  sach  exceptjons,  as  oflen  as  there  are  any,  and  the 
iBnimbrancea  there  noticed,  aa  far  as  they  are  material  to  the  title,  should  be 
atated  in  the  words  of  the  covenant,  and  at  least  so  full  as  to  show  the  nature 
and  extent  of  those  incumbrances;"  Preston  on  Abstracts  of  Title,  vol.  i.  p. 
103.  In  Foater  v.  Woods,  15  Mass.  116,  where  the  conveyance  was  made,  ex- 
cepting from  the  covenants  "  all  mortgages  made  by  defendant's  intestate  in  his 
lifetime,  and  which  are  duly  recotiled,"  evidence  was  held  admissible  on  the  part 
of  the  defendant  t«  show  that  a  recorded  deed  from  the  intestate,  absolute  on 
its  face,  was  in  fact  accompanied  witli  an  unrecorded  defeasance,  so  that  the  two 
constituted  a  mortgage,  which  therefore  came  within  the  exception  in  the  cove- 
When,  however,  an  incumbrance  has  been  expressly  excepted  from  the  opera- 
tion of  the  covenant,  it  must  not  be  supposed  that  this  exception  has,  in  general,  . 
any  other  or  greater  eCTect  than  to  bar  a  recovery  against  the  grantor,  it  does  not 
create  an  express  liability  on  the  part  of  the  purchaser  to  discharge  the  incum- 
brance ;  Belmont  t>.  Coman,  23  Kew  York,  4SS ;  Johoaon  o.  Monell,  13  Iowa, 
300 ;  Aufricht  v.  Northrop.  20  id.  62 ;  Dntry  v.  Tremont  Improvemeat  Co.,  13 
Allen  (Mass.),  171.  Nor,  of  course,  can  the  exception  from  the  covenant  of  an 
incumbrance,  which  is  invalid  in  itself,  give  it  validity  as  against  the  grantor; 
Melley  d.  Casey,  99  Mass.  241.  Wbere,  however,  a  lease  is  excepted  from  the 
covenant,  the  only  effect  of  such  exception  is  to  protect  the  grantor;  but  where 
the  rent  passes  to  the  purchaser  with  the  reversion,  the  exception  obviously  can- 
not be  relied  on  by  the  grantor  as  a  reservation  of  the  rent  to  himself;  Gale  p. 
Edwards,  53  Maine,  363. 

*  Brown  v.  Staples,  28  Maine,  197 ;  Robinson  e.  Bakewell.  I  Casey  (25  Pa.), 
424;  Moi^an  v.  Smith,  II  Illinois  201.  In  Copeland  v.  Copeland,  30  Mune. 
499,  the  agreement,  though  reduced  to  writing,  seems  to  have  been  unsealed. 
In  Watts  V.  Wellman,  2  N.  Hamp.  458,  the  report  does  not  state  whether  the 
agreement  by  which  the  plaintiff  was  to  discharge  the  incnrobranee  was  or  was 
not  written ;  but  as  he  demurred  to  the  plea  which  set  up  such  an  agreement 
in  bar,  he  of  course  admitted  its  axiatence. 
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2.  To  avoid  all  queetioD,  it  is  better  for  the  purchateTf  alec,  that 
the  incumbrance  should  be  specially  excepted,  for  it  seems 
sometimes  to  haye  been  thought,  though  oever  bo  directly  decided,^ 
that  wheo  the  incumbrance  is  kuowu  to  exist,  the  purchaser  will 
he  deemed  to  have  taken  the  estate  subject  to  it.  Sugden  has 
obserred,  *'  It  sometimes  happens  that  a  purchaser  consents  to 
take  a  defective  title,  relying  for  his  security  upon  the  vendor's 
covenant.  Mr.  Butler  remarks  that  where  this  is  the  case,  the 
agreement  of  the  parties  should  be  particularly  mentioned,  as  it 
has  been  argued  that  as  the  defect  in  question  is  known,  it  must 
be  understood  to  have  been  the  agreement  of  the  purohaeer  to  take 
Uie  dtle  subject  to  it,  and  that  the  covenants  for  the  title  should 
not  extend  to  warrant  it  against  this  particular  defect."  *  But  the 
remarks  and  authorities  already  submitted  will  show  that  no  such 
presumption  can  properly  arise. 

'  Except  in  that  class  of  cases  referred  to  mpra,  where  the  alleged  incum- 
brance  is  deemed  not  to  be  such,  bat  merelj  an  incideot  of  tbe  eit&ta  con- 
Tejed. 

*  2  Sngden  on  Tendors,  449.  So  in  Hngfaes'  Practice  of  Sales  of  Real  Prop- 
aij,  it  is  said,  *'  It  is  eal&cient  to  covenant  against  incambraDces  generally, 
vitliont  an<r  particular  specification,,  unless  the  estate  is  subject  to  a  known  incDm- 
hrance ;  tJien,  it  seems,  if  the  purchaser  intend  to  rely  ujwn  a  vendor's  cove- 
nants, tbej  should  be  made  expressl/  to  extend  to  such  incumbrance,  otherwise 
it  may  be  presumed  that  be  took  the  estate  subject  to  such  incumbrance,  and  this 
should  be  added  at  the  end  of  the  covenant,  as  follows ;  '  and  particularly  of, 
bum,  and  against  a  certain  quit-rent,  &c.'"    Vol.  it.  p.  205  C2d  ed.  1850). 

Savage  v.  Whitehead  is  the  case  citod  by  Sugden  as  the  authority  for  the 
observation  in  the  text.  That  case  (reported  3  Chan.  Rep.  14)  is  as  follows : 
"  Sir  Thomas  Savage,  the  plaintiff's  father,  sold  land  to  the  defendant's 
ancestors,  and  covenanted  that  they  were  free  of  incumbrances,  and  gave 
a  collateral  security  on  other  lands  also ;  and  the  purchaser  having  entered  on 
the  security  for  damnifications,  the  hilt  was  to  have  the  collateral  security  recon- 
veyed;  whereto  the  defendants  having  set  forth  divers  incumbrances  on  the  pur- 
diised  land  and  (inter  alia)  a  lease  of  twenty-one  years  of  parcel  thereof,  the 
plaintiff  replied  generally ;  and  at  the  hearing,  a  reconveyance  was  decreed  on 
satis&ction  of  the  damnification ;  and  upon  the  report  the  plaintiff  excepted  against 
the  lease,  that  it  was  no  incumbrance,  because  they  had  proved  the  purchaser  had 
notice  of  it  at  the  time  of  the  purchase,  whereto  the  defendants  insisted  that 
the  notice  was  not  issue  in  the  case ;  yet  Lord  Keeper  Bridgman  would  not  con* 
elude  the  infant  by  a  slip  of  her  counsel,  in  not  putting  it  in  issue  upon  the 
replication,  but  ordered  a  trial  whether  the  purchaser  agreed  to  take  the  lands, 
charged  with  the  lease."  The  reputation  of  Sir  Orlando  Bridgman  as  a  common- 
law  jndge  gives  weight  to  any  decision  he  is  reputed  to  have  made  in  that  capacity. 
Bnt  as  a  chancellor  his  reputation  was  less  eminent.    Roger  North  said  of 
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litm,  "He  l&bored  veiy  much  to  please  everjbody  .  .  .  if  the  cue  ulmitted 
of  divers  doubts,  which  the.lawj'era  call  points,  he  never  would  give  all  on  one 
side,  but  either  par^  should  have  somewhat  to  go  awaj  with ; "  3  Campbell's 
Lives  of  the  ChanceUors,  231.  TbJB  case  seema  an  example  of  the  criticism, 
and  is  apparently  not  nipport«d  b]'  other  authoritj.  Sir  William  Grant,  indeed, 
observed  in  Ogilbie  v.  Foljambe,  3  Merivsle,  621,  "  Even  in  cases  where  there 
baa  been  a  covenant  against  incumbrances,  it  has  been  sometimes  doubted 
whether  that  covenant  would  extend  to  protect  a  purchaser  against  incumbrances 
of  which  he  had  express  notice ; "  but  this  was  probably  in  reference  to  the  case 
of  Savage  r.  Whitehead. 
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CHAPTEE  VI. 

THE   OOrEHANT   FOB  QJUEL  EJNJOYUEHT.^ 

The  covenantB  for  seisin  and  of  good  right  to  convey  are  eome- 
times  spoken  of  as  covenante  for  "  the  title,"  while  that  for  quiet 
enjoymeDt  haa  been  defined  to  be  "  an  asauranQe  against  disturb- 
ance consequent  upon  a  defective  title."  ^  While  in  England  it  is 
BometiaieB  called  "  the  sweeping  covenant,"  its  place  has  been 
here,  to  a  great  extent,  supplied  by  the  covenant  of  warranty, 
which  seems  to  be  considered  the  principal  or  sweeping  covenant 
in  American  conveyances.  It  is,  however,  on  both  sides  of  the 
Atlantic,  the  only  covenant  generally  inserted  in  a  lease ;  and, 
in  Penneylvania  at  least,  and  perhaps  elsewhere,  in  ground-rent 
deeds.' 

By  reference  to  a  preceding  chapter,*  it  will  be  seen  that  where 
it  is  intended  that  the  covenant  for  quiet  enjoyment  should  be  lim- 
ited to  the  acts  of  the  vendor  or  lessor,  it  is  usual  to  insert  after 
ttie  words  "  that  the  premises  shall  be  quietly  enjoyed  without 
intemiption  of  the  grantor  or  lessor  or  his  heirs  or  any  person  or 
persons  whomsoever,"  these  words :  "  lawfully  claiming  or  to  claim 
by  from  or  under  him  them  or  any  of  them  or  by  or  with  his  or 
their  acts  means  consent  default  privity  or  procurement." 

'  For  the  form  of  this  corenuit,  aee  Cb.  II.  pp.  25,  28,  tupra. 

'  Howell  V.  Richardi,  LI  East,  6il.  No  better  illustration  of  this  can  be 
foondthan  the  coses  of  Wilder  p.  Ireland,  8  Jones'  Law(N.  C),  88,  &ad  Parker 
c.  Bichsrdaon,  id,  4£i2,  in  the  former  of  which  it  mu  held  that  where  a  tenant  for 
life  conxeyed  in  fee,  covenanting  for  quiet  eujo}mieut,  there  was  no  breach  no 
long  u  hie  life-eatate  endured,  while  in  the  latter,  the  cesser  of  the  life-estate 
aad  erictioQ  b/  the  remainder-man  of  course  worked  a  breach  of  the  covenant. 

'  That  is  to  say,  deeds  which  conrej  the  fee,  and  reserve  as  the  entire  consid- 
ention  a  perpetual  annual  rent,  redeemable  or  extlhguishsble,  however,  at  any 
time  bj  the  payment  of  a  certain  principal  sum  by  the  purchaser. 

*  Cb.  n.  pp.  25,  26. 
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Thetie  words  have  been  made  the  subject  of  several  decisions 
in  the  English  courts,  which  it  is  proper  here  to  refer  to. 

In  a  case  where  a  lessor  covenanted  against  any  interruption  of 
or  by  himself,  "  or  any  other  person  or  persons  lawfully  claiming 
or  to  claim  by,  from,  or  under  bim,  them,  or  any  of  them,"  and 
the  premises  were  distrained  upon  for  arrears  of  land-tax,  due  by 
bim  before  the  making  of  the  lease,  it  was  held  that  "  this  distress 
was  certainly  not  a  proceeding  within  the  terms  of  the  covenant 
Let,  suit,  disturbance,  or  interruption  by  the  defeudant,  or  others 
claiming  by,  from,  or  under  him,  are  different  things  from  the 
injury  here  complained  of,  those  words  implying  a  claim  by  tiUe 
from  tlie  lessor.    Here  the  claim  was  against  him."  ^ 

Where,  however,'  a  fine  was  levied  of  a  wife's  estate,  with  a  joint 
power  to  the  husband  and  wife  to  declare  the  uses,  which  they  did 
by  reserving  a  power  of  leasing  and  appointing  a  remainder,  and 
the  husband  then  made  a  lease  not  warranted  by  the  power,  cove- 
nanting against  interruptions  by  him  or  any  one  claiming  by,  from, 
or  under  him,  and  the  lessee  being  aflerwarda  evicted  by  the  re- 
mainder-man by  reason  of  the  defective  execution  of  the  lease,' 
Lord  Mansfield  said  that  as  tlie  husband  was  a  necessary  party  to 
the  declaration  by  which  the  remainder  was  limited,  the  remainder- 
man "certainly  claimed  under  him,  within  the  meaning  of  this 
covenant.  Undoubtedly  the  husband  had  covenanted  against 
his  own  acte,  and  the  new  limitations  were  created  by  one  of  his 
acta," 

So,  in  a  later  case,  where  one,  upon  his  marriage,  settled  an 

'  Stanley  v.  Hayea,  3  Qneen's  Bench,  105.  In  Ireland  v.  Biroham,  2  Scott, 
207,  tlie  GTiction  wai  by  the  original  grantor  of  a  lease  for  non-payment  of  rent 
by  the  leasee,  who  bad  aasigned  tbe  term  to  the  plaintiff,  covenantiog  for  qaiet 
eDJoyment.  The  queetion  whether  this  wa«  a  disturbance  "  by,  from,  or  under 
them,"  although  argaed  by  conngel,  wa«  not  decided,  aa  the  case  went  off  npon 
another  ground;  see  in/ra,  Ch.  XII. 

*  Hurd  ti.  Fleicher,  I  Douglas,  43. 

*  On  behalf  of  the  defeadaot,  it  waa  coat«&ded  that  the  declaration  of  appoint- 
ment and  the  fine  were  to  be  conaidered  as  one  inatrument;  that  the  huaband 
only  joined  in  the  fine  for  conformity ;  and  the  fine  being  the  act  of  the  wifb 
(singe  persons  taking  under  a  power  claim  under  the  one  who  creates,  and  not 
under  die  one  who  eiecutea  it),  the  remainder-man  took  his  estate  from  the  wife 
and  not  from  the  husband;  and,  therefure,  that  tbe  covenant,  which  was  limited 
to  the  acts  of  the  huaband  and  those  claiming  under  bim,  did  not  extend  to  tba 
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estate  npon  liimBelf  for  life,  with  remainder  to  his  first  and  othgr 
sons  in  tail,  with  a  power  to  the  tenant  for  life  to  grant  leases  for 
years,  determinable  on  three  lives,  and  afterwards  granted  a  lease 
of  part  of  the  estate  for  the  lives  of  three  persons,  and  covenanted 
that  the  lessee  should  quietly  enjoy  during  the  said  term  without 
the  interruption  of  the  lessor,  bis  heirs  or  assigns,  or  any  other 
perBon  claiming  any  estate,  right,  or  interest,  by,  from,  or  under 
him  or  any  of  his  ancestors ;  and  the  lease  not  being  in  conformity 
to  the  power,  the  eldest  son  of  the  lessor,  on  the  death  of  the  latter, 
brought  ejectment  and  evicted  the  lessee,  whose  heir  brought  cove- 
nant against  tlie  son  as  bis  father's  heir;  and,  on  behalf  of  the 
defendant,  it  was  urged  that  he  could  not  be  said  to  claim  und^ 
his  father,  but  in  his  own  right  aa  tenant  in  tail  under  the  marnt^ 
settlement ;  but  the  court  were  clearly  of  opinion  '  that  the  defend- 
ant was  a  person  claiming  under  the  lessor,  within  the  meaning  of 
the  covenant  for  quiet  enjoyment' 

So,  in  a  recent  case,'  lands  were,  on  a  man's  marriage,  settled  in 
execution  of  a  power  reserved  to  hia  father,  in  trust  to  convey  to 
his  father  for  life,  remainder  to  himself  for  life,  with  remainder  to 
his  first  and  otlier  sons  in  t^l,  with  power  of  leasing  for  twenty- 
one  years.  The  settlor  subsequently  demised  part  of  the  premises 
for  three  lives,  and  covenanted  for  quiet  ei^oyment  during  that 
time,  "  without  any  let,  suit,  denial,  interruption,  or  disturbance 
of  or  by  bim,  his  beirs  or  assigns,  or  any  other  person  or  persons 
claiming  by,  from,  or  under  bim  or  them."  On  tlie  death  of  the 
lessor,  bis  eldest  son  brought  ejectment  against  and  evicted  the 
tenant,  who  thereupon  claimed  dam^as  from  the  lessor's  estate ; 
but  the  master,  to  whom  the  matter  was  referred,  found  that  the 
estate  was  not  subject  to  any  liability  by  reason  of  the  covenants. 
Ou  exception  to  his  report,  it  was  urged,  on  behalf  of  the  estate, 
that  the  eldest  son  did  not  claim  under  the  lessor,  but  under  the 
creator  of  the  power,  viz.,  his  father.*     But  the  Master  of  the  Rolls 

'  Upon  the  authority  of  Hurd  o.  Fletcher,  tupra. 

'  Etsdb  o.  Vaaghan,  4  Bam.  &  Crew.  261 ;  B.  C.  6  Dowl.  &  Rjl  849.  It  wu 
tlao  held  that  by  the  words  "  during  the  said  term,''  was  uoderetood  the  term 
which  the  lesKir  porported  to  grant  by  hia  deed,  aad  not,  u  contended  by  the 
der«ndaiit,  n  term  contiaaing  only  for  the  life  of  the  lesaor. 

'  Calvert  v.  Sebright,  16  Benvan,  156. 

*  There  was  also  another  ground  of  defence.  The  leaaor  had  corenaDted  "  ao 
far  aa  in  his  power  lay,  or  he  lawfully  migbt  or  could,"  and  it  was  nrged  that  the 
coTenant  was  then  qualified  by  this  (^lauae ;  see  the  case  noticed  on  this  point  and 
claanfied  with  otbeia,  infra,  Ch.  XII. 
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asked,  vas  it  not  the  inteDtion  that  the  estate  should  be  continued 
to  the  lessee  during  the  whole  term  for  which  it  was  granted,  and 
did  not  the  covenluit  affirm  that  the  grantor  had  neither  done  nor 
would  do  any  thing  to  pr^udice  the  title  of  the  lessee  to  that  term  ? 
If  he  held  that  the  covenant  ouly  affected  such  estate  as  the  lessor 
had,  or  was  confined  to  the  persons  claiming  under  him  any  interest 
he  might  then  have  in  the  land,  he  should  be  giving  a  qualification 
to  an  unrestricted  covenant.  In  many  cases,  such  a  covenant  was 
a  great  security  for  the  title,  and  he  was  of  opinion  that  those 
words  ought  to  be  construed  in  their  largest  possible  terms ;  and 
that,  when  a  person  having  a  power  to  appoint,  executes  that  power, 
the  appointee  does,  in  fact,  obtain  the  estate  "  by,  from,  or  under  " 
the  appointor,  and,  consequently,  that  any  eviction  by  the  appointee 
comes  within  the  terms  of  a  covenant  for  quiet  enjoyment  as  against 
all  persons  claiming  "  by,  from,  or  under"  the  grantor. 

So  in  another  recent  case,  the  defendant  assigned  a  term  of  a 
thousand  years  to  trustees  in  trust  to  raise  by  way  of  mortgage  a 
sum  of  money  for  the  payment  of  his  debts.  The  trustees  accord- 
ingly assigned  the  term  on  mortga^,  and  the  defendant  subse- 
quently granted  a  lease  of  part  of  the  lands,  covenanting  with  the 
lessee  for  quiet  enjoyment  during  the  term,  without  tlie  let,  suit, 
trouble,  denial,  eviction,  molestation  or  disturbance  of  the  lessor 
or  any  person  claiming  by,  from  or  under  him.  The  lessee  was 
afterwards  compelled  to  give  up  possession  to  the  mortgagee,  and 
the  court  had  no  hesitation  in  deciding  that  there  was  a  disturb- 
ance by  one  claiming  through  and  under  the  defendant,  within  the 
meaning  of  the  covenant  for  quiet  enjoyment.^ 

So  a  recovery  of  dower  by  the  wife  of  the  covenantor  is  within 
the  covenant  for  quiet  enjoyment  against  all  claiming  from  or 
under  him.' 


'  Carpenter  v.  Parker,  S  C.  B.  (N.  S.)  206.  The  court  aeemed  h 
soine  doubt  whether  the  facts  in  tliia  case  amoanted  lo  an  eviction  (see  in/ia), 
but  none  whatever  that  they  constituted  a  moIeBtation  and  disturbance  within  the 
words  of  the  covenant. 

*  Anonymous,  Godbolt,  833;  Sheppard'a  Touch.  171.  "  Otherwise,"  it  was 
Baid,  "  if  the  woman  who  demanded  dower  had  been  the  mother  of  the  lessor ; 
the  action  would  not  then  have  lain  against  the  heir  because  she  did  uot  claim  by, 
from,  or  under  (he  lessor."  The  recent  case  in  Obio  of  Tooker  v.  Grotenkemper, 
1  Cincinnati,  Sup.  C.R,  88,  was  too  plain  for  argument  The  owner  of  land  sub- 
ject to  a  mortgage  created  by  a  prior  owner,  leaaed  it  with  a  covenant  for  quiet 
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It  has  also  been  held  that  the  words  *'  acta  and  means  "  import 
Bomething  actually  done  hy  the  person  t^ainBt  whose  acts  the  cov- 
enant is  made.  Thus,  where  one  holding  under  a  Idase  which 
reserved  a  power  of  re-entry  in  ciiee  of  the  exercise  of  any  trade 
or  calling  on  the  demised  premises,  made  an  under-lease,  in  which 
he  covenanted  against  interruption  by  him,  or  "  by  or  through  hie 
acts  and  means,"  and  the  under-lessee  let  the  premises  again  to 
one  who  commenced  the  business  of  an  auctioneer,  and  the  orig- 
inal landlord  re-entered,  it  was  held  iu  an  action  by  the  second 
lessee  agwnst  his  lessor,  upon  the  covenant  contained  in  his  lease, 
that  the  eviction  was  not  within  the  words  of  the  covenant ;  the 
word  "  acts  "  meant  something  done  by  the  person  against  whose 
acts  the  covenant  was  made,  and  the  word  '*  means  "  had  a  similar 
meaning,  something  proceeding  from  the  person  covenanting.  Tlie 
eviction  was  not  produced  by  any  thing  proceeding  from  the  cove 
nantor,  bat  from  the  person  in  possession  of  the  premises,  and 
judgment  was  given  for  the  defendant.* 

So  in  a  case  in  Massachusetts,  where  the  defendant  covenanted 
'*  agunst  the  lawful  claims  and  demands  of  all  persons  claiming 
by,  through,  or  under  him,  and  against  no  otlier  claims  and  de- 
mands," it  was  held  that  a  prior  claim  for  taxes,  assessed  against 
the  property  before  it  came  to  the  defendant,  did  not  come  witliin 
the  covenant.^ 

In  a  very  recent  case  in  the  Queen's  Bench,^  a  vendor  had,  some 
years  before  the  sale  of  the  premises  by  him,  added  a  cornice  and 
certain  spouts  and  pipes  to  Ms  house,  of  which  the  effect  was  to 
drip  water  upon  the  premises  of  his  neighbor,  and  he  had  also 
opened  oertun  windows  overlooking  the  same.  By  subsequent 
agreement  in  writing  between  the  adjoining  owner  and  himself,  he 
acknowledged  the  encroachment,  covenanted  to  remove  it  upon  de- 
mand, and  to  pay  a  nominal  rent  during  its  continuance.  He  then 
sold  the  premises,  covenanting  that,  notwithstanding  any  act  done 

enjojineiit  witboot  tnoleatatioii  for  himself  or  &dj  one  cUiming  under  him,  and  it 
was  obvioiislj  held  that  the  eviction  of  the  lessee  by  forecloaare  of  the  mortgage 
was  no  breach  of  the  covenant. 

'  Spencer  v.  Marriott,  1  Bam.  &  Cress.  457 ;  s.  c.  2  DowL  &  Ryl.  665.  The 
satboritf  of  this  case  has  also  been  affirmed  verj  recent!}'  in  Dennett  o.  Ather> 
too.  Law  Rep.  7  Q.  B.  816 ;  infra,  p.  143,  where  the  facta  were  very  similar. 

■  West  B.  Spaolding,  11  Hetealf  (Mass.),  566 ;  and  see  Randell  v.  Lakey,  40 
New  York,  613 ;  Ingalls  c.  Cooke,  21  Iowa,  £60 ;  and  tupra,  p.  97. 

'  Hiackeraj  v.  Wood,  6  Best  &  Smith  (Q.  B.),  826. 
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by  hhn,  lie  had  good  right  to  convey.  Upou  the  purchaaor's  refusal 
to  acknowledge  the  right  of  the  adjoining  owner  and  to  pay  (he 
rent,  an  action  was  brought  b;  the  latter  for  the  encroauhment, 
and  the  purchaser  having  been  obliged  to  pay  the  damages  and 
costs  tlierein,  brouglit  covenant  against  his  vendor,  and  it  was 
urged  on  his  belmU  that,  but  for  the  vendor's  written  acknowledg- 
ment, the  right  to  the  easements  would  have  become  indefeasible 
in  time,  and  that  his  acknowledgment  and  paymente  bad  estopped 
him  from  setting  up  a  title  which,  but  for  them,  he  might  have 
acquired ;  but  the  court  had  no  doubt  that  judgment  must  be  for 
the  defendant  He  had  sold  the  estate  in  no  worse  plight  tlian  that 
in  which  he  found  it ;  he  had  never  acquired  a  right  to  the  ease- 
ments, and  could  not  have  derogated  in  any  manner  from  the  estate 
which  lie  ever  possessed,  by  an  acknowledgment  of  which  the  effect 
was  simply  to  keep  things  in  ttatu  quo.  No  case  had  been  cited 
to  show  that  such  a  covenant  meant  more  than  a  warranty  i^inat 
acts  done  by  the  party  who  might  have  incumbered  or  "  made 
worse  "  his  estate ;  and  though  the  court  were  not  ioseusible  to  the 
hardsliip  upon  the  plaintiff,  it  was  of  the  opinion  that  no  breach  of 
the  covenant  had  been  committed,  and,  upon  appeal,  this  judgment 
was  affirmed  in  the  Exchequer  Chamber.^ 

The  word  "  default "  was  once  held  to  extend  to  an  arre&r  of 
quit-rent  which  the  purchaser  was  obliged  to  discharge,  altJumgh 
not  aaerrdng  while  the  covenantor  wag  moner  of  the  premises.  It 
was  said  that,  if  it  happened  to  be  iu  arrear  in  his  lifetime,  it  was 
a  consequence  of  law  that  it  was  of  his  default  in  respect  of  the 
party  with  whom  he  covenanted.^  But  this  decision  seems  open  to 
much  observation.' 

■  6  id.  766. 

*  Uowea  D.  BraBhEeli],  S  Eut,  191,  per  Lord  EUenborongh. 

*  Sugden  has  i&id  of  it :  "  It  wm  argned  by  the  coudbsI  for  the  vendor,  and 
apparently  od  verj  aolid  gronnds,  thst  to  make  the  Tendor  liable  to  tiie  arrear  of 
tbii  rent  under  hia  COTenant  would  be  tanlamount  to  a  decision  that  the  covuunt, 
although  limited,  ihoold  extend  to  the  acta  of  all  the  world.  The  clear  intention 
of  the  partiee  was  that  the  vendor  Bbonld  covenant  against  his  own  acta  only,  and 
yet  it  should  eeem  that  the  argument  of  the  conrt  would  apply  as  weL  to  a  mort- 
gage or  any  other  incumbrance  created  by  a  prior  owner,  aa  to  an  arrear  of 
quit-rent  in  payment  of  which  a  former  occupier  mode  default.  The  reader 
■honld  be  cautious  how  be  appliea  this  decision  to  cases  arising  in  practice,  aa  it 
may  lead  him  to  draw  conclusions  not  authorized  by  prior  decisions ; "  Sugd^i 
on  Vendors,  490.  It  certainly  never  was  imagined  in  Pennsylvania,  where  ground- 
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In  a  subsequent  case,'  one  who  had  received  from  a  tenant  for 
life  and  hia  son,  remaiDder-man  in  tail,  a  lease  for  ninety-nine 
yeara,  underlet  the  premises,  with  a  covenant  for  quiet  enjoyment 
agunst  himself  and  his  heirs  and  all  persons  lawfully  claiming 
Dnder  them,  "  or  by  or  with  his  or  their  acts,  means,  consent, 
neglect,  default,  privity  or  procurement"  The  tenant  in  tail  and 
his  son  both  died,  and  the  next  remainder-man  evicted  the  under- 
lessee,  who  thereupon  brought  covenant.  The  court  said  that  the 
eviction  being  by  a  paramount  title  could  not  be  brought  within 
the  covenant,  unless  by  means  of  the  words  "  neglect  or  default " 
of  the  covenantor,  who  certainly  might  have  required  his  lessors, 
the  tenant  in  tail  and  his  son,  to  have  suffered  a  common  recovery ; 
but  that,  before  a  breach  could  be  assigned  on  these  words,  it  must 
be  averred  that  the  covenantor  had  the  power  or  means  of  procur- 
ing such  common  recovery,  and  that  he  Delected  or  omitted  to  do 
80.  "  With  such  an  allegation  made  and  proved,  an  action  of  cov- 
enant might  possibly  be  maintainable,  but  not  without  it.  It  may, 
indeed,  show  a  want  of  discretion  in  the  covenantor  that  he  took 
leases  under  such  a  defeasible  title ;  but  a  neglect  and  a  default 
seem  to  imply  something  more  than  the  mere  want  of  discretion 

reaU  kre,  and  qalt-rents  were  formerlj  commoii,  that  a,  Tendor  was  ever  held 
liable  to  hia  parcbaaer  under  a  limited  coTenoot  against  incumbrances,  hj  reason 
of  airean  of  gronnd-rent  accruing  for  a  longer  period  than  be  biujstslf  possesaed 
tbe  premiaes,  —  tbongh  if  the  covenant  were  a  general  one,  it  noulil,  of  courae, 
be  otherwise ;  Hamond  d.  Hill,  1  ComjD,  180. 

The  tame  author  remarks  that  care  must  be  taken  to  distinguisb  this  case  ^m 
Cavan  d.  Fultenej,  S  Vesej,  Jr.  541,  where  the  covenantees  were  evicted  bj 
reaaon  of  their  covenantor  not  having  auffered  a  common  recovery,  which  woul4 
have  given  him  a  fee-simple,  of  which  in  the  deed  he  recited  that  he  was  seised ; 
and  the  coDsequent  eviction  by  the  remainder-man  was  therefore  by  the  cove* 
nantor'a  ■ '  de&ult ;  "  since  ' '  the  act  required  to  make  good  the  title  was  within 
Oie  compaaa  of  his  own  estate,  and  within  his  own  power ;  therefore  the  ominaion 
to  do  it  was  a  default  by  him  within  the  limit  of  a  covenant  strictly  reatrained  to 
bis  own  acts,  and  he  assumed,  aa  far  as  his  own  acts  or  defaults  extended,  to  be 
Kited  in  fee.  In  Howes  e.  BrushSeld  tbe  seller  assumed  iu  like  manner  to  be 
a^sed  free  from  incumbrances,  but  he  did  not  assume  to  be  entitled  free  from 
incmnbrances  by  whomsoever  created  j  the  two  cases  would  have  been  similar, 
had  it  not  been  in  the  seller^s  own  power  to  have  suffered  the  common  recovery 
io  Carao  v.  Fulleney.  If  a  third  party's  concurrence  had  been  neci;ssary, 
wUdi  the  seller  most  have  purchased,  and  that  had  been  deemed  obligatory  upon 
him  wittun  bis  covenant,  then  the  case  would  have  been  the  same  as  Howes  o. 
Brashfield;"  Sugden  on  Vendors,  491. 

>  Woodhoose  v.  Jenkins,  9  Bingham,  481 ;  e.  C.  2  Moore  &  Scott,  599. 
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witli  respect  to  bis  own  interests,  something  like  tlie  breach  of  a 
duty  or  legal  obligation  existing  at  the  time  ;  these  words,  in  their 
proper  sense  implying  the  not  doing  some  act  which  he  ought  to 
have  done,  and  which  he  had  the  power  to  do,  and  the  not  prevent- 
ing or  avoiding  some  danger  to  the  title,  which  he  might  have 
prevented  or  avoided."^ 

As  to  the  words  "  means,  title,  or  procurement,"  in  an  old  case, 
a  fine  having  been  levied  of  certain  lands  to  the  husband  and  wife 
and  his  heirs,  the  husband  made  a  lease,  covenanting  against  in- 
terruption or  disturbance  "  by  him  or  his  assigns,  or  by  any  other 
person  or  persons  by  his  means,  title,  or  procurement."  After  the 
death  of  the  husband,  the  wife  ousted  the  lessee,  who  brought 
covenant  against  her  as  liis  executrix.  On  demurrer  it  was  objected 
that  tiie  title  which  the  wife  claimed  was  not  by  any  title  or  means 
derived  from  the  lessor,  hut  from  the  cognusor  of  the  fine.  But 
the  court  said,  "  The  question  is,  if  these  words  of  the  covenant  (by 
any  person  or  persons  by  his  means,  title,  or  procurement)  are  to 
be  referred  to  the  act,  viz.,  the  ditturbimce,  or  to  the  title  under 
color  of  which  the  disturbance  is  made  ;  for  if  it  is  to  be  referred 

>  The  CAM  or  BIstchford  v.  The  Uajor  of  Pljmonth,  3  Bingham,  N.  C.  691, 
■eems  to  have  been  principally  decided  upon  the  inaafficiency  ofthe  breach  a»> 
signed,  though,  from  expressiona  nsed  by  the  court,  it  may  be  doubted  whether 
they  thought  the  covenant  was  broken  at  all.  The  defendants  demised  a  mill 
stream,  except  so  much  water  as  should  be  sufficient  for  the  supply  of  persons 
whom  the  lessors  sbould  already  have  contracted  with,  or  riiould  tbenhRer  con- 
tract to  supply,  provided  that  such  a  quantity  should  be  left  as  would  be  suf- 
ficient to  supply  the  mill  for  twelve  houn  a  day,  with  a  covenant  that  the  lessee 
■honld  enjoy  without  ialomiption  ofthe  leuon,  or  any  persons  claiming  by  their 
acts,  means,  cansent,  default,  privity,  or  procnrement.  The  breach  assigned  was 
that  the  defendants,  at  diver«  times  between  the  ezecutioQ  of  the  lease  and  the 
bringing  of  suit,  caused  and  procured  to  be  drawn  off  large  qnantitiee  of  water, 
&o.  But  on  the  trial  it  appeared  that  nothing  had  been  done  since  the  making 
of  the  lease,  bnt  that  there  were  outlets  to  the  stream,  granted  to  the  pirtie* 
many  years  before  by  acts  of  Parliament.  It  was  held  that  npoa  this  evidence 
the  breach  was  badly  assigned.  The  evidence  might  have  suited  a  breach  that 
persons  having  rights  under  prior  grants  had  diminished  the  quantity  of  water. 
If  the  plaintiff  meant  that  he  was  injured  by  contracts  entered  into  by  the  defend- 
ants, previously  to  the  demise,  the  breach  should  have  been  framed  accordingly; 
and  Tindal,  C.  J.,  remarked,  that  the  evidence  did  not  fall  within  tha  triple  l-oq- 
dition  ofthe  covenant,  the  terms  of  which  were  made  to  gnard  against  acts  ofthe 
defendants  individually,  acta  of  persons  cliuming  under  tbem,  and  acts  occasioned 
by  their  means  and  deliiult ;  see  Dexter  e.  Manley,  4  Gushing,  U,  dtod  infra, 
Ch.  IX. ;  Swasey  v.  Brooka,  80  Verm.  692. 
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to  the  disturbance  and  not  to  the  title,  the  entry  of  the  wife  cannot 
be  a  breach  of  the  covenant,  for  the  diaturbance  is  oot  by  means  of 
the  husband,  for  he  is  dead,  nor  bj  his  title,  for  the  wife  is  in  by 
survivorship,  nor  by  his  procuremeat ;  but  I  hold  that  the  vords 
do  not  refer  to  the  act  of  disturbance  only,  but  to  the  title  under 
color  of  which  the  disturbance  was  made,  and  they  are  to  be  con- 
strued as  if  it  had  been  said  that  no  disturbance  should  be  made 
by  any  person  by  force  of  any  title  acquired  by  his  means,  and  so 
it  ia  H  breach  of  the  covenant. " ' 

Bat  even  where  the  words  of  the  oovenaut  purport  to  assure 
the  purchaser  from  disturbance  on  the  part  of  the  gi-antor,  or  anif 
perton  or  pertom  whomsoever,  yet  the  generality  of  this  assurance 
is  subject  to  certain  well  settled  quali&catloua. 

1.  Such  a  covenant  is  not  broken  by  tortious  disturbances. 

It  is  true  that  in  a  few  old  cases  it  seemed  to  have  been  thought 
that  a  covenant  thus  framed  extended  to  all  interruptions  and  dis- 
turbauces  whatsoever,  whether  lawful  or  tortious ;  ^  and  although 
the  oldest  authorities  were  directly  in  opposition  to  this  doctrine," 

■  Butler  p.  Swinerton,  2  Rolle,  286 ;  Palmer,  3S9 ;  Cro.  Jsc.  657.  The  re- 
port in  Cro.  Jac.  ig  legs  clear  and  full  than  in  either  Rolle  or  Palmer,  and  of  theae 
the  report  in  the  former  is  tbe  better.  Sugden  ha«  said  of  tbiB  case ;  "  It  maj 
be  proper  to  mention  that  the  case  of  Butler  c.  Swinerton,  which  (to  borrow  an 
expression  of  Lord  Kenyon's)  ia  the  magna  cTiarta  of  the  liberal  congtructioo  of 
OOveDantt  for  title,  ia  also  stated  in  Sheppard's  Touch.  171,  which  goes  oo  to 
state,  '  and  ao  it  is  also  if  A  purchaae  land  of  B,  to  hare  and  to  hold  to  A  for 
life,  the  remainder  to  C  the  son  of  A  in  tail,  and  after  A  doth  make  a  lease  of 
diia  land  to  D  for  yean,  and  doth  covenant  for  tbe  quiet  enjoying,  aa  in  the  last 
case,  and  then  he  dieth ;  and  then  C  doth  oust  the  lessee,  in  this  caae  this  was 
held  no  breach  of  the  covenant,'  and  for  this  poeitloD  Swan's  case,  M.  7  and  S 
Eliz.  is  cited,  and  no  reference  is  made  to  any  other  report  of  the  case.  Now 
this  case  it  in  ^r^ct  opposition  to  the  case  of  Butler  v.  Swinerton ;  but  from 
other  reports  of  Swan's  case.  Mo.  74,  pi.  204 ;  Uy.  257,  pi.  13  ;  Bendl.  138,  pi. 
808 ;  and  And.  12,  pi.  2G,  it  appears  that  there  was  no  actual  covenant  io  the 
lease,  but  merely  a  covenant  in  law  on  the  words  '  eoneasit  et  demisil,'  and, 
therefore,  the  judges  thought  the  action  did  not  lie  because  the  covenant  deter- 
mined with  the  estate  of  the  leasee ;  "  2  Sugden  on  Vendors,  517.  As  to  the 
covenants  implied  from  the  words  eoticatit  et  demitH,  see  I'n/m,  Ch.  XII. 

*  See  MoantTord  v.  Catesby,  3  Dyer,  S28,  and  the  cases  therein  referred  to. 

'  Brooke's  Ab.  Garranlies,  pi.  1.  "  If  one  lease  for  years  and  covenant  to 
warrsDt  tbe  land,  and  the  lessee  be  ousted  by  wrong,  he  shall  not  have  covenant; 
otberwiae  if  it  be  by  elder  title,"  citing  Year  Book,  26  Hen.  VIII.  S,  a  nusdta- 
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the  law  seems  not  to  have  been  settled  until  the  case  of  Hayes  v. 
Bickerstaff.'  In  that  case,  the  defendant,  being  possessed  of  a  long 
term  of  years  in  certain  woodlands,  leased  them  to  the  plaintiff  for 
a  portion  of  the  term,  with  a  covenant  that  the  latter  should  quietly 
enjoj  the  same,  "  without  any  impediment,  disturbance,  eviction, 
or  iDterruption  whatsoever  from  either  the  defendant,  his  executors, 
administrators,  or  assigns,  or  any  other  person."  The  defendant 
subsequently  granted  his  reversion  in  the  term,  and  the  grantee, 
notwithstanding  the  plaintiffs  attornment  to  him,  entered  upon  the 
lands  and  deprived  the  latter  of  his  possession.  The  plaintifT  then 
brought  this  action  on  the  above  covenant.  But  It  was  decided 
that  tlie  covenant,  however  generally  expressed,  must  be  under- 
stood as  applying  merely  to  the  acts  of  those  claiming  by  title  ; 
because,  first,  the  grantor  does  not  expressly  covenant  against  tor- 
tious  acts  of  strangers  ;  secondly,  it  would  be  unreasonable  that  he 
should  do  so,  as  he  could  neither  foresee  nor  prevent  them  ;  thirdly, 
the  law  gives  the  covenantee  a  remedy  against  the  wrong-doer  ; 
fourthly,  the  covenantee  might  thus  have  a  double  remedy  and 
satisfaction,  one  against  his  covenantor,  and  the  other  against  the 
wrong-doer  ;  fifthly,  it  would  enable  him  to  injure  the  covenantor 
by  colluding  with  a  stranger  to  make  a  tortious  disturbance  ;  and, 
sixthly,  because  the  express  words  of  the  covenant  were  that  the 
covenant«e  should  lawfully  enjoy  the  premises  witliout  the  let  or 
hindrance  of  the  covenantor  or  any  other  person. 

These  unanswerable  reasons  have  since  been  consistently  acqui- 
esced in,  and  the  case  has  long  been  recognized  on  both  sides  of 
the  Atlantic  as  decisive  authority.' 

tion  for  26  Hen,  VIH.  p.  H.  So  in  Year  Book;  22  Hen.  VI.  (Pasch.)  pi.  26, 
"  If  alease  be  nude  for  &  term  of  jeara  by  deed,  bo  tliaC  the  lessor  ia  cliargeable 
bj  writ  of  covenant,  if  a  etranger  wbo  has  no  right  oust  the  termor,  ;et  he  shall 
not  have  a  writ  of  covenant  againel  big  leesor.  But  if  he  to  whom  the  right 
belongs  oust  the  termor,  then  he  shall  have  writ  of  covenant  againat  his  lessor." 

■  Vaughan,  118;  s.  c.  but  not  s.  p.,  2  Modern,  34. 

■  Tisdale  D.  Essex,  Hobart,  31 ;  Wotten  t>.  Hele,  2  Saunders,  178,  n. ;  Nokes 
v.  James,  Cro.  Eliz.  675 ;  Lewis  o.  Smith,  9  Mann.  Gr.  &  Scott,  610 ;  Greenby 
V.  Wilcocks.  2  Johns.  1 ;  Folliard  v.  Wallace,  id.  402  )  Kelly  t>.  Dutch  Chareh, 
2  Hill  (N.  Y.),  Ill;  Gardner  v.  Eetelt&s,  3  id.  S30;  Meeks  e.  Bowennan,  1 
Daly  (N.  Y.).  100;  Brick  t>.  Coster,  i  Watta  &  Serg.  (Pa.)  499;  Spear  o. 
Allison,  8  Harris  (Pa.),  200;  Schuylkill  R.  R. ».  Schmoele,  7  P.  F.  Smith  (Pa.), 
273;  Moore  n.  Weber,  29  Legal  Intelligencer  (August  16,  1872),  260;  Yanuey 
e.  Lewis,  4  Hen.  &  Munf.  (Va.)  395;  Wilder  e.  Ireland,  8  Jones' Law  (N.C.), 
88;  Rantin  v.  Robertson,  2  Strobb&rt  (S.  C),  366)  Beebe  e.  Svrartwoat,  3 
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Tlie  qualification,  however,  limitiDg  tlie  distnrbaiices  to  those 
made  under  color  of  title,  as  distingiiiBlied  from  tortious  iutemip- 
tioaa,  has  tiiree  equally  well  settled  exceptions. 

a.  The  coTenant  extends  to  all  acta  of  the  covenantor  hiiuaelf, ' 
whether  tortious  or  otherwise.' 

It  is  obvious  that  the  acts  of  the  servauts  or  agents  of  the  core- 
nantor  are,  if  committed  at  his  command,  as  much  within  the  scope 
of  the  covenant  as  if  the;  were  his  own  acts.^ 

<^liiuui  (I11-)<  1^  (Bee  ft  verj  eUbonite  argument  of  counael  Mid  opinion  in 
that  caae  as  to  the  nature  of  the  covenant  for  quiet  enjoyment  generally)  \  Da- 
na e.  Smith,  5  Georgia,  274 ;  Surget  e.  Arigbi,  1 1  Smedea  &  Marsh.  (Mias.)  96 ; 
Gleuon  n.  Smith,  41  Venn.  293;  Flatter  o.  Cuaningham,  21  Cal.  232 ;  Branger 
V.  Hanciet,  30  id.  624,  citing  the  text ;  Hoppea  v.  Cheek,  21  Arksnaaa,  585 ; 
Noonan  v.  Lee,  2  Black  (U.  8.),  507.  In  Heeki  s.  Bowerman,  supra,  the 
tenant  alleged  that  the  coTeaant  for  quiet  enjoyment  had  been  broken  by  reaaon 
of  the  boaee  demised  having  previously,  with  the  landlord's  assent,  been  used  as 
a  brothel,  and  Chat  be  and  hia  family  had  been  to  annoyed  by  l«wd  persona  call- 
ing there,  that  they  could  not  peaceably  enjoy  the  premises,  and  had,  therefore, 
been  evicted  therefrom,  but  it  vas  held  that  this  was  no  breach.  "  The  acta  of 
■trangen  oot  cluming  under  any  title  cannot  in  any  sense  be  regarded  as  a 
breach  of  this  covenant  on  the  part  of  the  landlord."  So  where  a  lessee  finda  the 
premiaef  in  posaeasion  of  a  former  tenant,  whose  tenn  has  expired,  it  is  held  that 
die  covenant  does  not  extend  to  compel  the  landlord  to  give  poasesaion ;  the 
wrongful  holding  over  of  the  former  tenant  ia  no  breach ;  Gardner  v.  Keteltas, 
«itpra ,-  Howard  n.  Doolittle,  3  Duer,  464.  And  the  law  (as  to  tortious  disturb- 
sncea)  applies  equally  whether  the  covenant  ia  express  or  implied ;  Gardner  v. 
Ketelua,  S  Hill  (N.  Y.),  330. 

'  Cave  o.  Brookeaby,  W.  Jonea,  360 ;  Andrewa'  caae,  Cro.  Eliz.  214 ;  Coma 

0. ,  id.  544 ;  Crosse  r.  Young,  2  Shower,  425 ;  Lloyd  v.  Tomkiea,  1 

Term.  671 ;  Wotten  v.  Hele,  2  Saund.  180,  n. ;  Seaman  &  Browning'a  coae,  1 
Leonard,  157 ;  Sedgwick  t>.  Uollenback,  7  Johna.  376 ;  Mayor  of  New  York 
t>.  Habie,  3  Keman  (N.  Y.),  166;  O'Keefe  v.  Kennedy,  3  Gushing  (Mass.), 
S2&;  Levitaky  t>.  Canning,  93  CaL  806.  (In  Crosae  e.  Yonng,  Shower  reports 
a  long  argumeat  of  hia  own  on  tUa  point,  "  which  I  had  prepared  to  urge, 
but  waa  prevented  by  a  ready  judgment  for  the  plaintiff  by  the  whole  L'ourt.") 
Thus  in  Seaman  &  Browning'a  caae,  mpra,  one  Marshal  aotd  land  to  the  plain- 
tiff with  a  covenant  for  quiet  enjoyment ;  the  breach  aaaigned  was  that  Marafaal 
entered  and  cut  certain  elm-traes,  and  this  was  held  to  be  a  breach  of  the  cove- 

*  Seaman  &  Browning's  caae,  1  Leonard,  167.  In  a  case  in  Misaiaaippi,  Sur- 
get  e.  Arighi,  11  Smedea  &  Marah.  96,  the  breach  laid  in  an  action  on  a  cove- 
nant for  quiet  enjoyment,  brought  by  a  leaaee  againat  his  lesaor,  waa  the 
deatniction  of  the  premiaes  and  oxpulaion  of  the  tenant  by  a  mob,  "  moved  by 
exasperation  and  excitement  by  them  entertained  towards  the  defendant."  It 
WU  urged  for  the  plwntiff  that  this  was  equivalent  to  an  eviction  by  the  lesaor 
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It  is  said,  however,  that  even  the  acts  of  the  covenantor  himself 
must  be  done  under  (utumption  of  right,  as  distiiiguiBhed  from 
mere  trespasses.*  Thus  it  seems  to  have  been  thought  that  if  a 
laudlord  should  enter  upon  the  demised  premises  for  the  purpose 
of  sporting,^  the  tenant  could  not  maintain  covenant  for  such  an 
act;  and  in  New  York  tliis  was  expressly  decided  where  the  land- 
lord entered  for  the  purpose  of  making  repairs.'  But  where  one 
sold  a  house  with  a  covenant  that  the  purchaser  should  enjoy  it 
without  the  lawful  let  of  the  grantor,  and  the  latter  locked  up  a 
pew  appertaining  to  the  house,  it  was  held  that  this  was  as  strong 
an  assertion  of  right  as  could  well  be  imagined.*  So  in  a  recent 
case  in  New  York,  where  the  corporation  had  leased  a  certain 
wharf,  it  was  held  that  the  entry  upon  the  premises  by  the  agents 
of  the  corporation,  and  the  assumption  by  them  of  the  control  of 
tlie  berths  and  locations  which  ships  were  to  occupy  thereat,  was  a 
breach  of  the  implied  covenant  for  quiet  enjoyment  in  the  lease, — 
that  if  the  character  of  the  act  were  such  as  reasonably  to  show 
that  the  corporation  acted  under  an  aesumpHon  of  title,  the  action 
could  be  sustained.' 

hiniMlf ;  but  the  conrt  held  that  "  it  wa*  aot  nfBclent  that  the  mob  were  inibietd 
to  do  the  act,  but  that  the  lelsor  must  do  the  act  or  excite  othert  to  do  it,  not 
indirecti/  bat  directly.  He  must  be  the  agent  who  acta  with  a  view  to  that  par- 
ticular result.  This  was  the  ueceataiy  couBequeQce  of  the  principle!  stat«d  in 
the  anthoritieB  in  regard  to  covenants  for  quiet  enjoTment.  The  language  etur- 
ployed  in  the  covenant  in  Dudlej  t).  Foliott  (mfra,  p.  142)  was  even  broader 
than  in  the  present  case ;  and  yet  it  was  held  onlj  to  be  a  covenant  for  quiet 
enjo^'ment.  It  was  not  sufficient  that  the  mob  were  actuated  by  feelings  of 
malice  or  revenge  agunst  the  defendant;"  and  unless,  therefore,  it  should  appear 
that  the  acts  of  the  mob  were  constructively  those  of  the  lessor  himself,  the  caM 
would  fall  within  the  rule  that  the  covenant  did  not  extend  to  the  tortious  act* 
of  others ;  Jones  e.  Worley,  21  La.  An.  404. 

■  Crosse  o.  Young,  2  Shower.  i2B ;  Lloyd  «.  Tomkies,  1  Term,  671 ;  Wotten 
t>.  Uele,  2  Saunders,  180.  n. ;  Sedgwick  v.  Hollenbeck,  7  Johns.  376 ;  O'Keefo 
o.  Kennedy,  3  Gushing  (Mass.),  326;  Levy  v.  Bend,  1  £.  D.  Smith  (N.  Y.). 
169. 

■  FerAsbfanrst,  J.,  in  Lloyd  p.  Tomkies,  1  Tenn,  673,  and  per  Ld.  £^00- 
boroagb  in  Seddon  t>.  Senate,  13  East.  72. 

>  Doupe   B.  Genin,  1  Sweeny  (N.  Y.),  30. 

*  Lloyd  e.  Tomkies,  tvpra. 

*  Mayor  of  Kew  York  v.  Mabie,  3  Keman,  Ifil.  '  The  question  whether  tlie 
acts  complained  of  as  a  disturbance  of  tbe  rights  of  the  lessee  were  done  in  (he 
lawful  exercise  of  a  power  to  regulate  the  disposition  of  veaseb  in  the  public 
docks,  under  any  ordinanoat  upon  the  subject,  did  not  arise  upon  the  eridenoa 
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III  Curtis  V.  Deering,'  land  had  been  conveyed  in  mortgage  with 
coTenantB  for  Beisin  and  of  warranty  to  the  mort^;(^{6e,  who  neg- 
lected to  record  the  mortgage  nntil  after  the  same  premises  had 
been  conveyed  *  in  fee  hy  the  mortgagor  to  a  purchaser  without 
notice,  who,  by  recording  his  deed,  took  the  title  clear  of  the  mort- 
gage. In  an  action  on  the  covenant  of  warranty  brought  against 
the  mortgagor,  it  was  tuged  that  the  covenant  extended  only  to 
elder  and  better  titles, — to  those  then  existing  and  not  to  those  sub- 
sequently acquired ; '  and  the  court  held  that  a  general  covenant 
against  all  claims  had  been  limited  by  construction  of  law  to 
lawful  claims,  because  the  law  was  a  sufficient  protection  agtunst 
wrong-doers,  but  all  lawfal  claims,  except  such  as  were  derived 
from  tbe  plaintiff,  were  within  the  terms  and  should  be  within  the 
operation  of  the  covenant.  There  was  no  propriety  in  applying  the 
rule,  that  there  should  be  proof  of  elder  title,  to  evictions  foimded 
upon  the  subsequent  acts  of  the  covenantor  which  could  not  be 
resisted.  Ajid  in  answer  to  the  obvious  objection  that  tbe  defend- 
in  thiicaM,  and  was  esprestlj  reserved.  "Itwat  not  intended  in  that  cue," 
it  wa«  very  recently  Mid  b  Doupe  e.  Genin,  1  Sweeny  (N.  Y,),  30,  "to  ex- 
tend the  force  of  the  coTcnant  beyond  a  protection  to  the  lessee  against  the  un- 
lawful entry  of  tlie  lessor  himBelf,  and  it  is  clearly  intimated  that  the  entry  mnit 
be  under  an  assumptiau  or  claim  of  title  to  the  premises.  Otherwise,  it  would 
be  a  mere  trespass  and  not  i  breach  of  the  coTenaot."  The  law  upon  this  point 
is  thus  staled  by  Flatt:  ."  In  a  case  in  Rolie's  Abridgment  (Davie  e.  Sachever- 
ell,  p.  429,  pt.  7),  it  is  laid  down  that  a  covenant  by  J.  S.  that  fais  leasee  shall 
enjoy  the  lands  peaceably  and  quietly,  without  any  law/id  let,  disturbance, 
ejectment,  or  molestation  of  the  said  J.  8.,  is  not  broken  by  his  entry  on  the 
lessee  as  a  mere  trespasser,  and  without  any  lawful  title.  Subsequent  decisions, 
however,  have  taken  a  distinction  between  a  tortious  entry  by  a  stranger  and 
by  the  covenantor  himself;  and  it  is  now  admitted  law  that  although  the  cove- 
nant only  stipulates  for  quiet  enjoyment,  without  the  lawful  interruption  of  the 
covenantor,  his  heirs  or  assigns,  yet  he  cannot  avail  himself  of  the  subterfuge 
that  his  entry  was  nnlawful,  and  he.  therefore,  a  trespaseer,  to  avoid  the  conse* 
queneea  of  his  own  wrong ;  for,  aa  against  the  party  himself,  the  court  will  not 
consider  the  word  latefiU,  nor  drive  the  covenantee  to  an  action  of  trespass, 
when  by  the  general  implied  covenant  in  law  tbe  vendor  bad  engaged  not  to 
annul  his  own  deed,  either  by  a  rightfnl  or  an  illegal  entry ; "  Plati  on  Cove- 
nants, 318. 

■  13  Maine,  499. 

*  Snch  is  undoubtedly  tbe  law.  *'  All  the  judges  agreed  that  when  a  man 
bonnd  hinuelf  and  his  heirs  to  warranty,  they  are  not  bound  to  warrant  new 
titles  of  action  accruing  through  the  fboEfee,  or  any  other,  after  the  warrant 
made,  bnt  only  snch  titles  as  are  m  eu«  at  the  time  of  the  warranty  made ;  " 
Qrenelife  d.  W ,  Dyer,  42  b. 
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ant,  being  the  owner  of  the  equity  of  redemption,  aud,  therefore, 
iiaring  title  to  the  land,  liad  a  right  to  convey,  and,  in  so  doing, 
had  not  broken  his  covenant,  it  was  held  that,  as  against  the 
mortgagee,  a  conveyance  in  fee,  without  any  Having,  being  made  by 
hia  tenant  at  will,  was  a  disseisin  at  the  election  of  the  former,  and 
that  his  conveyance,  against  the  mortgagee,  was  an  unlawful  act.^ 
Such  a  decision  must,  it  is  presumed,  be  supported  by  the 
peculiar  effect  given  in  that  State  to  the  subsequent  conveyance, 
for  the  result  was  to  make  the  defendant  liable  for  the  plaintiff's 
neglect  to  record  his  mortgage.  Apart  from  some  local  law,  noth- 
ing is  more  common  than  a  conveyance  of  what,  technically  called 
an  equity  of  redemption,  is  at  this  day,  practically,  the  legal  estate, 
and  if  such  a  conveyance  la  made  in  good  faith,  to  a  pnrcbaser 
without  notice  of  the  mortgage,  and  who  takes  clear  of  it  because 
it  has  not  been  recorded,  there  would  seem  no  principle  on  which 
a  liability  under  the  covenant!  for  title  could  rest.  In  a  late  case 
in  Ohio,  the  facts  were  the  same  as  in  Curtis  v.  Deering,  except 
that  the  defendant  had  conveyed  a  tract  of  land  in  fee,  with  a  cove- 
nant of  warranty,  to  purchasers,  who  had  neglected  to  record  their 
deed ;  the  land  was  afterwards  levied  upon  and  sold  as  his  property 
to  a  purchaser,  who,  recording  his  deed,  took  a  valid  title,  and  to 
whom  the  defendant  subsequently  executed  a  release.  Upon  these 
facts  it  was  elaborately  urged  that  the  defendant  was  liable  on  his 
covenant  of  warranty,  but  tlie  court  held  that,  although  the  defend- 
ant might  doubtless  be  liable  in  some  form  of  action,  the  remedy 
was  not  to  be  sought  in  an  action  on  the  covenant,  and  tiie  decision 
in  Curtis  v.  Deering,  on  which  the  plaintiff  had  strongly  relied,  was 
deemed  to  be  not  only  unsupported  by  authority,  but  directly  con- 
trary to  it.^    And  in  a  very  recent  case  in  Pennsylvania,  it  was  said, 

■  ThJB  decision  vu  cited  ia  Maeder  e.  Citj  of  Garondelet,  36  Miasonri,  114, 
where  the  facta  were  somewhat  eimilar,  but  there  wm  an  express  provisjoo  in 
the  letue  that  nothing  therein  contained  should  be  construed  to  imply  a  cove- 
aant  for  quiet  eDJojment,  and  the  court  seem  to  bave  considered  that,  bad  it  not 
been  for  this  provision,  the  case  would  luive  been  governed  bj  Curtis  o.  Deec- 
ing.  In  Lukens  c.  Nicholson,  4  Philadelphia  R.  22,  it  yras  held  that  the  aMigne« 
of  a  rent  reserved  on  a  conveyance  in  fee,  whose  estate  is  defeated  by  bis  own 
ftulure  to  put  the  deed  of  assignment  on  record,  and  the  subsequent  execution 
of  a  mortgage  by  the  assignor,  could  recover  damagea  from  the  latter  in  an  action 
on  a  covenant  of  special  warranty,  and  the  case  of  Curtis  c.  Deering  waa  approved. 
See  the  opinion  of  the  court,  infra,  Ch.  VIII. 

*  Wade  e.  Comstock,  U  Ohio  SUt«  R.  71.    The  court  referred  also  to  a 
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"  No  authority  has  been  or  caa  be  cited  to  support  the  poeition 
that  a  deed  or  will  subsequently  made  by  a  grantor  is  itself  a 
breach  of  the  covenant  of  warranty  contained  in  his  [prior]  con- 
Teyance,  more  especially  when  such  deed  or  will  is  a  lawful  act,^ 

b.  If  the  covenant  be  expressly  against  tlie  acts  of  a  particvr- 
larly  named  person,  it  will  not  be  restrained  to  his  lawful  acts, 
since  the  covenantor  is  presumed  to  know  the  party  against  whose 
acta  he  covenants,  and  may  therefore  be  reasonably  expected  to 
stipulate  against  all  of  them.' 

dis^ction  noticed  in  several  of  Uie  caaea  between  anch  acU  of  the  covenantor  as 
were  witbin  tbe  expresa  words  of  a  covenant  for  quiet  enjojTnent,  and  those 
which  come  within  tbe  general  scope  of  a  covenant  of  warranty,  ae  to  wbicb 
Me  mfra,  p.  144. 

An  old  ca«e  may  be  bere  noticed  which  at  first  sight  seems  to  support  the  de- 
cuion  in  Cnrtis  v.  Deering.  In  Sir  Perall  Brocas'  case,  cited  Touchstone,  170, 
and  unreported  elsewhere  (see  infra,  Ck.  X.),it  is  said:  "  If  I  bargain  and 
tell  land,  by  deed  indented,  to  B,  and  before  the  deed  is  enrolled  I  grant  the 
same  land  to  C,  and  covenant  that  I  am  seiaed  of  a  good  estate  of  it  in  fee,  and 
after  the  deed  is  enrolled ;  in  this  case  the  covenant  is  broken ; "  but  it  will  be 
seen  that  tbe  deed  enrolled  (under  tbe  statute  of  Enrolments,  27  Hen.  VIII. 
e.  16,  see  2  Black.  Com.  338)  was  the  deed  to  B,  whose  enrolment  (within 
the  six  months  required  by  the  act)  caused  the  breach  of  the  covenant  con- 
tained in  tbe  deed  to  C,  which  is  the  only  covenant  referred  to  in  the  cose. 

'  Scott  0.  Scott,  2  PitUburg  Leg.  Jour.  (N.  S.)  (Jan.  31,  1872)  p.  91,  per 
Sharswood,  J. 

'  Tbus,  in  the  old  case  of  Foster  v.  Mapes,  Cro.  £liz.  212,  the  defendant 
covenanted  to  save  the  plaintifis  harmless  from  one  Blount,  and  tbe  plaintiffs, 
in  an  action  on  this  covenant,  averred  as  a  breach  that  "B.  had  entered  upon 
the  premisei  and  put  them  out."  The  breach  was  held  to  be  well  assigned, 
"  for,"  said  the  court,  "  when  the  covenant  is  to  save  them  harmless  against  a 
person  certain,  he  ought  to  defend  him  against  the  entry  of  that  person,  be  it  by 
droit  or  tort,  for  he  is  damnified  if  he  be  disturbed  tboagh  by  wrong." 

In  Nath  v.  Palmer,  5  Maule  ft  Selw.  374,  Lord  EUenborougb  said:  "The 
nile  has  been  correctly  stated  at  the  bsr,  that  where  a  man  covenants  to  indem- 
nify against  all  persons,  this  is  bat  a  covenant  to  indemnify  against  lawful  title. 
And  the  reason  is,  as  it  regards  such  acts  as  may  arise  from  ngbtfnl  claim,  a  man 
may  well  be  supposed  to  covenant  against  all  the  world ;  but  it  would  be  an  ex- 
travagant extension  of  snch  a  covenant,  if  it  were  good  against  all  the  acts  which 
the  folly  or  malice  of  strangers  might  suggest,  and  therefore  the  law  has  properly 
reatrained  it  within  its  reasonable  import,  that  is,  to  rightful  title.  It  is,  how- 
ever, different  where  an  individual  ia  named,  for  there  the  covenantor  is  pre- 
sumed to  know  the  person  agunst  whose  acts  be  is  content  to  covenant,  and  may 
therefore  reasonably  be  expected  to  stipulate  against  any  disturbance  froin  him, 
whether  from  lawful  title  or  otherwise."  And  where,  in  a  covenant  for  quiet 
enjoyment,  an  exception  as  to  Uie  acts  of  certain  specified  persons  is  introduced. 
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e.  Where  the  plain  intentioa  of  the  covenant,  manifested  by 
express  words,  is  to  protect  the  coTenantee  against  claims  of  eveiy 
description,  as  where  it  is  against  all  oluming  or  pretending  to 
claim. ^ 

2.  Nor  will  a  covenant  against  disturbances, "  b;  any  persona 
whomaoeTcr,"  extend  to  acts  of  sovereignty. 

a.  It  will  not  extend  to  the  exercise  by  a  State  of  the  right  of 
eminent  domain. 

TliiiB  where,  in  an  early  case  in  Massachusetts,  a  lease  had 
been  made  with  a  covenant  for  quiet  enjoyment,  upon  which 
the  Icswe,  being  evicted  by  tlie  municipal  corporation  who 
opened  a  street  through  the  demised  premises,  brought  covenant, 
it  was  held  that  the  action  could  not  be  maintained,  as  this 
was  not  such  an  interruption  as  sliould  properly  come  within 
the  scope  of  the  covenant.^  And  the  same  decision  was  after- 
wards made,  with  more  elaboration,  in  a  case  in  Pennsylvania ; ' 

the  covenaot  will  apply  to  the  acts  of  M  otheri  not  mcluded  in  the  exception  ; 
as  in  Woodruff  e.  Greenwood,  Cro.  EliE.  517,  where  a  tenant  in  tail,  with  revar- 
aion  to  the  Qaeen  in  fee,  leased  for  twenty-one  years,  covenanttog  that  the  lessea 
should  enjoy  it  against  all  pertons  without  the  interruption  of  any  besides  the 
Queen,  her  heirs  and  successors,  exutentibua  regihus  vtl  reginit  Anglia,  and  the 
Queen  granted  the  reversion  to  another,  who,  upon  the  death  of  the  tenant  in  tail 
without  issue,  evicted  the  lessee,  who  bronght  covenant  and  obtained  judgment, 
"for  none  are  excepted  besides  the  Queen  and  her  sucoessora,  and  not  her 
patentee ; "  Perry  p.  Edwards.  1  Strange,  400 ;  Fowie  o.  Welsh,  1  Bam.  &  Creas. 
2d ;  Patton  e.  Kennedy,  1  A.  K.  Uarah.  (Ey.)  389 ;  Pence  v.  Duval,  9  B.  Uon- 
roe  (Ky  ),  49. 

>  Chaplain  p.  Soutbgate,  10  Uodem,  S83.  The  defendant  having  leased  a 
farm  to  the  plaintiff,  and  covenanted  that  he  should  quietly  enjoy  the  close* 
therein  contained  against  all  claiming  or  pretending  to  claim  any  right  in  them, 
tLe  breach  assigned  was,  "  that  one  having  or  pretending  to  have  a  claim  time 
out  of  mind  did  enter  upon  the  said  closes,"  which  was  held  by  th«  court  to  be 
sufficient,  as  "  the  words  of  the  covenant  did  extend  to  all  interruptions  whatso- 
ever, and  so  was  the  plain  intent  and  meaning  of  the  parties;  for.  if  it  was  to 
extend  to  legal  claims  only,  then  would  the  tenant  be  put  under  the  hardship  of 
trying  the  right  for  the  landlord ;  which  wat  the  very  thing  the  tenant  plainly 
designed  to  prevent  by  diis  covenant." 

■  Ellis  D.  Welch.  6  Mass.  246. 

*  Frost  V.  Earnest,  4  Wharton  (Pa.).  86.  It  was  then  aaid,  "  The  covenant 
for  qniet  enjoyment  is  designed  to  indemnify  the  vendee  for  a  lawful  eviction  by 
reason  of  defect  of  title  in  the  vendor  and  any  disturbance  thereupon.  .  .  . 
But  if  the  vendee  lose  the  premises,  not  because  of  defect  of  title  in  the  ven- 
dor, but  on  the  very  ground  that  (he  vendee  has  a  good  title  from  the  vendor, 
wbich  the  State,  by  virtue  of  its  sovereign  power,  aa^rices  to  be  taken  tram 
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and  the  law  may  be  oouBidered  as  so  settled  there  and  else- 
where.^ 

b.  Nor  to  any  other  lawful  acts  of  soToreignty.  This  has  been 
shown  in  a  recent  carious  class  of  cases  in  the  United  States, 
arising  from  the  liberation  of  slaves  under  the  Emancipation  Proc- 
lamation of  1865,  the  first  of  which  was  presented  in  Missonii, 
where  one  having  sold  a  slave  with  a  covenant  that  she  was  a 
elave  for  life,  it  was  held  that  the  covenant  was  not  broken  by 
the  emancipation,^  and  decisions  to  the  same  effect  have  been 

him,  •tipuktiog  to  pay  him  for  it,  on  what  principle  can  he  iiavp  recourse  to  the 
vendor  on  aucb  a  covenant?  If  the  covenant  i«  broken,  the  vendor  it  liable 
upon  it,  thoogb  be  iDa7  neither  have  received,  nor  been  entitled  to  receive  an; 
thing ;  for  the  Tendee'a  remedy  in  that  caae  doei  not  depend  oo  the  Teodor'i 
having  received  any  compensation ;  it  arise*  by  the  mere  &ct  of  the  eviction  and 
loH  of  the  property.  The  caae  then  would  preaent  the  aspect  of  a  vendee  who, 
on  eviction,  ia  entitled  to  be  paid  the  value  of  hia  lo«a  by  the  party  evicting  him, 
mod  at  the  eame  time  may  recover  from  the  vendor  for  breach  of  covenant.  This 
cannot  be ;  the  covenant  never  was  deiigned  for  such  an  event,  and  ia  not  appli- 
cable to  it.  It  resemble!  the  case  of  eviction  of  the  vendee  by  a  third  person 
who  ia  a  tort-feasor.  He  may  have  hia  action  against  anch  tort-feasor;  and 
therefore  it  has  been  decided  that  the  vendor  i«  not  liable  oo  tbb  covenant.  The 
same  reason  a[^eB  when  the  vendee  is  ouated  by  the  sovereign  power  of  the 
State  under  its  right  of  eminent  domain,  or  under  reaervations  in  the  first  settle- 
ment of  the  country,  exerciaed  according  to  the  constitutional  injunction  of 
oompenaating  every  mao  whose  property  is  takeo  for  the  public  uac  The 
remedy  of  the  veodee  ia  to  look  to  the  legislative  provisiooa  made  for  hia  indem- 
nity, and  not  to  the  covenant  for  quiet  enjoyment,  which  was  introduced  into 
conveyances  for  purposes  entirely  different." 

■  Folta  v.  Huntley,  7  Wendell  (N.  Y.),  210;  Dobbina  t>.  Brown,  2  Jones 
(Pa.),  7d;  Bailey  v.  Mikenberger,  7  Casey  (Pa.),  37;  Schuylkill  R.  B.  c. 
Sdmioele,  7  P.  F.  Smith  (?a.),  273 ;  Dyer  v.  Wigbtman,  16  id.  427 ;  Brimmer 
p.  The  City,  102  Masa.  16. 

*  Phillips  s.  Evans,  38  Missouri,  905.  "  When  the  vendor  sold  bis  slave," 
eaid  Wagner,  J.,  who  delivered  the  opiiuon,  "  with  a  covenant  that  ahe  waa  a 
slave  for  life,  he  intended  nothing  more  than  that  the  law  at  that  time  made  her  a 
slave  for  liie.  The  covenant  extended  to  all  defects  in  tbe  title,  and  waa  in- 
tended to  protect  the  porofaaser  agaiost  them.  But  it  cannot  be  presumed  that 
the  aovereigo  act  or  anthori^  of  tbe  government,  by  which  all  title  or  property 
in  alavei  waa  totally  annihilated,  was  in  the  contemplation  of  the  parties.  The 
amancipAtion  of  the  slaves  by  the  sovereign  act  of  the  people  was  neither  an- 
tidpsted  nor  thought  of  when  the  slave  waa  aold  in  thia  caae.  It  was  not  in  the 
nnnds  of  the  partiea,  nor  embraced  within  the  purview  of  tbe  warranty.  In  case 
of  the  sale  and  conveyance  of  real  estate,  when  tbe  vendor  warrants  tbe  title 
and  covenants  for  peaceful  and  quiet  enjoyment,  should  tbe  property  be  swal- 
lowed up  and '  destroyed  by  an  earthquake,  it  will  not  be  oontonded  that 
destruction  would  wwk  a  breach  of  the  covenant  rendering  the  seller  respon- 


by  Google 


142  THE  COTENAST   FOB  QinBT  ENJOTUBHT. 

made  iu  all  of  the  Southern  States  in  which  the  question  has  been 
presented,^  and  very  recently  the  Supreme  Court  of  the  United 
States  has  recognized  and  affirmed  their  correctness.'' 

And  where  the  loss  is  consequent  upon  the  exercise  of  the  act 
of  a  sovereign  de  facto,  it  will  be  considered  as  not  coming  within 
the  scope  of  the  covenant,  for  one  of  two  reasons ;  either  it  is 
the  lawful  act  of  the  sovereign,  and,  tlierefore,  comes  within  the 
exception  we  have  just  noticed,  or  it  is  a  mere  tortious  act,  and, 
therefore,  comes  within  the  general  principle.^ 

Bible.  We  are  on&ble  to  distinguisb  tbe  cue  guppoaed  (roja  tlia  one  presented 
here  at  bar.  Tbe  ordinaDce  of  enuncipatioD  cauied  a  complete  annihilation  or 
deatriiction  of  all  propertj  in  slavee.  It  could  not  be  controlled  bj'  the  partim, 
nor  wa£  it  contemplated  by  them ;  and  clearij  tbe  covenimt  to  warrant  and  de- 
fend tbe  title  to  tbe  negro,  and  that  she  was  a  slave  for  life,  cannot,  by  any  just 
construotion,  be  made  to  apply  to  such  an  occurrence." 

*  Fitzpati-ick  t.  Ueame,  44  Alabama,  171 ;  Haakill  v.  SeTier.  26  Arkansu, 
162;  Willis  o.  Haliburton,  id.  178;  Walker  d.  Gatlin,  12  Florida,  9;  Hands. 
Armstrong,  34  Georgia,  232;  Bass  v.  Ware,  id.  386;  Porter  e.  Ralston,  S 
Bush  (Ky.),  666 ;  Whicworth  v.  Carter,  43  Miss.  61 ;  Mayfield  e.  Bamard.  id. 
270.  The  case  of  Steele  v.  Riuhardson,  24  Arkansas,  865,  was  decided  upon  a 
different  ground. 

<  Osbom  p.  Nicbolson,  13  Wallace  (U.  S.  S.  CO.  656.  "Emancipation  and 
eminent  domain,"  said  Mr.  Justice  Swayne,  who  delivered  the  opinion  of  the 
court,  "  work  the  same  result  as  regards  the  title  and  possession  of  the  owner. 
BotJ)  are  put  an  end  to.  Why  should  the  seller  be  liable  in  one  case  and  not 
in  the  other  P  We  can  see  no  foundation,  in  reason  or  principle,  for  such  a 
claim.  .  .  .  All  contracts  are  inherently  subject  to  the  paramount  power  of  the 
sovereign,  and  the  exercise  of  such  power  is  never  understood  to  involve  tfawr 
violation,  and  is  not  within  that  provision  of  tbe  national  Constitution  whidh 
forbids  a  State  to  pass  laws  impairing  their  obligation.  The  power  ads  upon 
tbe  property  which  is  the  subject  of  tbe  contract,  and  not  upon  the  contract 
itself." 

■  Thus  in  Dudley  r.  FoUiott,  3  Term,  684,  land  had  been  conveyed  by  the 
defendant  to  the  grantor  of  the  plaintiff  with  covenants  for  seisin  and  of  quiet  en- 
joyment *'  against  all  and  every  person  or  persons  whomsoever,"  and  the  plaintiff 
assigned  as  a  breach  that,  at  the  time  of  the  conveyance  by  the  defendant,  the 
land  lad  been  confiscated  daring  the  Revolution  by  the  State  of  New  York.  The 
plaintiff  argued,  first,  that  the  defendant  had  no  title  to  the  premises,  they  hav- 
ing been  lawfully  confiscated  by  tbe  State,  whose  independence,  as  a  part  of  the 
Union,  bad  subsequently  been  recognized ;  and,  secondly,  that  (under  the  author- 
ity of  Mountford  e.  Catesby,  «ii;>ra,  p.  133)  tbe  covenant  extended  not  only  to 
acts  done  by  persons  having  or  claiming  title,  but  to  an  eviction  even  by  a  wroDf^ 
doer ;  but  tbe  uourt,  "  having  no  doubt  about  the  law  as  it  respected  the  first 
question,  and  thinking  it  would  lead  to  tbe  discussion  of  improper  topics,  would 
not  permit  it  to  be  argued.  And  as  to  the  second  question,  they  thought  it 
equally  clear ;  for  even  a  general  warranty,  whidi  is  conoerved  in  terms  more 
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At  one  time  there  seems  to  have  been  some  doubt  whether  a 
diBturbance  or  interruption  interfering  with  the  title  and  posses- 
siou  of  the  land  by  reason  of  a  auit  in  equity  came  within  the  scope 
of  a  coreuant  for  quiet  enjoyment  against  disturbances  generally.^ 
This  question  la  now  well  settled  iu  the  afhrmatLve ;  ^  but  where 
the  proceeding  in  equity  interferes  only  with  a  particular  mode  of 
enjoyment  of  the  land,  or  part  of  it,  but  not  with  the  title  or  pos- 
session, it  is  not  a  breach.'  Sugden  has  remarked,  "  It  is  custom- 
ary to  expressly  extend  covenants  for  title  to  equitable  charges, 
disturbances,  &c." '  With  like  caution,  Mr.  Preston  has  ob- 
served,^ that  it  is  also  usual  to  insert  the  words,  "  without  any 
lawful  let,"  &o.,  so  as  to  preclude  the  possibility  of  question  as  to 
the  extent  of  the  covenant.  The  law  is  now,  however,  so'  well 
settled  as  to  both  these  points,  as  to  render  these  precautions  ap- 
parently unnecessary,  and  ia  the  more  modern  conveyances  they 
are  not  observed. 

As  it  thus  appears  that  the  scope  of  the  covenant  for  quiet  en- 
joyment depends,  iu  so  many  cases,  upon  the  particular  words  of 
its  expression,  it  will  be  perceived  that  we  cannot  lay  down  a  uni- 
Tcrsal  rule  as  to  what  will  cause  its  breach.  It  has  been  con- 
stantly confounded  with  the  covenant  of  warranty ;  so  much  so, 
that  in  some  cases  a  covenant  has  been  spoken  of  as  a  covenant 
for  quiet  enjoyment,  while  it  was  in  fact  a  covenant  to  warrant  and 
defend,  and  tnce  veraafi 

general  ihaii  the  pTetent  covenant,  has  been  restrained  to  lcmj\d  intermptionB," 
and  judgmeDt  was  given  for  the  defendant.  So,  in  Watkios  o.  DeLance^,  4 
X>o[iglaa,  364,  where  one  in  England  sold  certain  real  estate  in  New  York,  which 
be  had  inherited  from  his  father,  who  was  attainted  and  his  property  confiscated, 
it  *aJ  said  hy  ImtA  Mansfield :  "  The  defendant  covenants  that  he  is  seised  in 
fe«  of  the  lands  in  question  hy  all  the  laws  in  being,  but  he  docB  not  covenant 
against  a  rebellion  or  a  revolution  hy  an  armed  force.  There  ia  no  color  for  it." 
>  Selby  ti.  Chute,  1  Brownlow,  23 ;  see,  however,  tbe  reotark  mnda  in  Hunt 
V.  Danvers,  T.  Raymond,  371,  as  to  the  report  of  this  case ;  and  in  Winch's  En- 
tries, 118,  will  be  found  a  declaratioD  in  which  a  disturbance  by  a  chancery  suit 
is  assigned  for  breach,  and  Winch  was  himself  one  of  the  judges  at  tbe  time  when 
Selby  t).  Chute  was  decided. 

*  Calthorp  v.  Heyton,  2  Modem,  54 ;  Hunt  v.  Danvers,  T.  Raymond,  370. 

*  Moif^  t>.  Hunt,  2  Ventris,  213  ;  Dennett  d.  Atherton,  Law  Hep.  7  Queen's 
B«i>di,  326. 

*  Sogden  on  Vendors,  488. 

*  Shep.  Touch.  166,  Frest«n's  ed. 

*  Martin  «.  Martin,  1  Der.  (N.  C.)  413 ;  Coble  v.  Wellborn,  S  id.  388.    In 
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Nothing  is  more  generally  or  more  truly  said  than  that  "  an 
eviction  is  necessary  to  a  breach  of  the  covenants  for  quiet  enjoy- 
ment or  of  warranty."  The  exceptions  are  either  where  the  former 
covenant  is  so  expressed  as  to  have  a  wider  scope  than  the  tatter,^ 
or  where  some  peculiar  local  construction  is  given  to  these  cove- 
nants, or  one  of  them.'  The  question,  ^'  what  is  eviction  ?  "  will, 
of  course,  be  considered  irrespective  of  these  exceptions. 

The  original  and  technical  meaning  attached  to  the  word  evio- 
tion  certainly  was  an  expulsion  by  the  aasertion  of  a  title  paramount 
and  by  process  of  law  ;  ^  but  it  has  been  loug  since  such  an  inter- 
pretation has  been  given  to  the  term  in  England,  for  in  a  case  in 
the  King's  Bench,  at  the  close  of  the  last  century,  where  a  declara- 
tion on  a  covenant  for  quiet  enjoyment  was  demurred  to,  because 
it  did  not  show  an  ouster  "  under  any  legal  process  of  law," 
.  the  report  says  that  "  this  was  abandoned*  the  precedents  being 
against  it"  * 

Ingersoll  r.  Hall,  80  BarboTjr'e  8.  C.  E.  (N.  T.)  392,  the  coTenaat  wai  k 
mixture  of  both.  • 

'  Aa,  for  eiEiiiiple,  where  the  coveDftnt  fbr  quiet  enjoyment  stipuUtes  ageinst 
"  SMy  let,  Enit,  interruption,  diiturbaoue,"  &c.  Such  adiitinction  wu  uotiL-ed  by 
GibsoD,  C.  J.,  in  Stewart  it.  West,  2  Harris  (Pa.),  S38.  '•  A  coTenant  for  quiet 
enjoyment,"  said  he,  "  which  resemblca  the  modem  covenant  of  warranty,  difiera 
from  it  in  this,  that  the  former  is  broken  by  the  very  commencement  ofao  action 
on  the  better  title."  So  the  erection  of  a  gate  in  &  lane,  through  which  the  plain- 
tiff had  a  right  of  way,  was  held  to  be  a  breach  of  a  covenant  that  the  defendant 
would  do  nothing  to  molest,  hinder,  or  prevent  him  in  the  quiet  posaeasion  or 
enjoyment  of  the  lands;  Andrews  o.  Paradise,  8  Modem,  318 1  ao  of  an  interrnp- 
tion  of  a  way  ofnecesaity  throogh  a  house;  Morria  e.  Edgington,  3  Taunton,  24; 
tbb  building  of  a  house  on  part  of  the  premisea;  Kidder  c.  West,  3  Levina, 
167.  &c. 

'  Such  as  seems  still  to  prevail  in  South  Carolina,  as  it  formerly  did  in  Ohio, 
with  respect  to  the  covenant  of  warrant ;  see  in/ra,  Ch,  VIEL 

*  See  tbe  various  dictionaries. 

•  Foster  t).  Pierson,  4  Term,  617.  In  Upton  e.Townend,  17  Com.  Bench,  30, 
the  court,  in  speaking  of  the  eviction  of  a  tenant  by  tbe  landlord,  said:  "  It  is 
extremely  difficult  at  the  present  day  to  define  with  technical  accuracy  what  is  an 
eviction.  Latterly,  the  word  has  been  used  to  denote  that  which  formerly  it  waa 
not  intended  to  express.  In  the  language  of  pleading,  the  party  evicted  was 
said  to  be  expelled,  amoved,  and  put  out.  The  word  eviction,  from  evineav, 
to  evict,  to  dispossasB  by  a  judicial  course,  was  fonnerly  used  to  denote  an  ex- 
pulsion by  the  assertion  of  a  title  paramount,  and  by  proceas  of  law.  But  that 
sort  of  eviction  is  not  neceuary  to  constitute  a  suspension  of  tbe  rent,  because 
it  is  now  well  settled  that  if  the  tenant  loses  the  benefit  of  the  enjoyment  of  any 
portion  of  the  demised  premises,  by  tbe  act  of  the  landlord,  the  rent  is  thereby 
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Tn  rather  an  early  case  in  New  York,  hovever,  it  waa  once  said, 
that  "  the  previoas  cases  in  that  State,  taken  together,  show  tliat 
to  constitute  an  eviction  bj  a  stranger,  there  must  be  a  disturbance 
of  the  possession  under  a  paramount  title  bj  due  process  of  law," 
and  although,  in  the  case  before  the  court,  the  dispossession  had 
been  an  actual  one,  and  made  under  a  paramount  and  not  a  tor- 
tioaa  title,  a  plea  was  held  bad  "  for  not  showing  process  of  law  to 
warrant  the  expulsion ;"i  and  in  a  subsequent  case  in  the  same 
State  a  similar  position  was  taken.^  But  the  oases  tiius  referred 
to'  did  not  bear  out  the  deoision,  for  the  term  "lawful  eviction," 
when  used  by  them,  was  so  employed  as  distinguished  from  tortioui 
eTictiou,to  which,  of  coarse,  the  covenants  for  title  do  not  extend;* 
and  more  recently  decisions  in  New  York,  as  well  as  elsewhere,  have 
settled  that  legal  process  is  not  necessary  to  an  eviction." 

anapended.  The  tann  *  evtction '  u  now  popularlj  ^plied  to  evtiy  cIobi  of 
expubion  or  ftmotion.  Getting  rid  thai  of  tba  old  notion  of  eviction,  I  think  it 
majr  now  be  taken  to  meuithis,  —  not  a  meretreapMS  and  nothing  more,  but  tome- 
tluDg  of  ft  grave  and  permanent  eharfteier  done  by  the  landlord  with  an  intention 
of  depriving  the  tenant  of  the  eiyoyment  of  the  demised  premiiea.  IT  that  maj 
in  Uw  anicwut  ta  an  eviction,  the  juiy  would  verj  naturallj  cut  the  knot  hj  find- 
ing whether  of  not  the  act  done  bj  the  landlord  ii  of  that  character,  and  don* 
with  that  intention." 

'  Lansings.  Van  Alityne,  cited  in  a  note  to  8  Wendell,  663.  The  date  of  tlia 
oue  ia  not  given,  but  that  in  which  it  ii  oiled  waa  decided  in  1839. 

•  Webb  B.  Alexandar,  7  WendeU  (N.  Y.),  286. 

'  These  caMs  were,  Greenbj  v.  Wilcox,  2  Johns.  (N.  Y.)  1 ;  Waldron  o. 
McCartj,  3  id.  478 ;  Kortz  e.  Carpenter,  6  id.  120 ;  Vanderkarr  v.  Yanderkarr, 
11  id.  122 ;  and  Kbit  v.  Shaw,  IS  id.  286. 

•  Supra,  p.  133. 

'  Greenvanlt  t>.  Davis,  4  Hill  (N.  T.),  646.  "  Upon  principle,"  uid  Bronion, 
J.,  "I  can  see  no  reason  for  requiring  an  e-victiou  by  legal  proceai.  Whenever 
the  grantee  is  ousted  of  the  possession  by  one  having  a  lawful  title  to  the  prop- 
er^, paramoimt  to  the  title  of  the  grantor,  the  covenant  of  warranty  and  for 
quiet  enjoyment  are  broken,  and  the  grantee  may  sue."  So  in  Coble  n.  Wellborn, 
2  Devereiu  (N.  C),  390 ;  Grist  t>.  Hodges,  3  id.  200 ;  Hagler  v.  Simpwm,  Bus- 
bee's  Law  E.  (N.  C.)  386 ;  Parker  v.  Dunn,  2  Jones'  Law  R.  (^f.  C.)  204; 
LeaT7  e.  Dnrham,  4  Georgia,  693;  Booth  v.  Starr,  6  Day  (Conn.),  282^  Funk 
0.  Creswell,  6  Clarke  (Ions),  86.  Li  fact,  all  the  cases  cited  under  the  ensuing 
heads  virtually  overrale  such  a  position.  Li  Stewart  o.  Drake,  4  Halsted  (N.  J.), 
141,  the  court  said  that  "  the  cases  dted  in  the  argument  from  Johnson's  Re- 
ports, as  a  whole,  decide  that  there  must  be  a  disturbance  in,  or  deprivation  or 
cessation  of  the  possession,  by  the  proseoution  and  operation  of  legal  measures ; " 
but  the  point  decided  in  the  case  was  that  where  laud,  subject  to  a  mortgage,  had 
been  sold  with  a  coveaant  agunst  incumbrances,  the  mortgage  foreclosed,  and 
10 


by  Google 


146  TSG   COTEHAKT   FOR  QITIETE   ENJOTUENT. 

It  follows  that  any  actual  entry  and  dispossession,  adversarily 
and  lawfully  made  under  paramount  title,  will  be  an  eviotioD. 
Such  an  entry  could,  at  common  law,  be  made  by  the  holder  of  the 
paramount  title  in  cases  of  abatement,  intrusion,  or  disseisin,^  while 
it  could  not  be  made  in  cases  of  discontinuance  or  deforcement.' 
And  whenever,  at  the  present  day,  such  a  right  is  exercised,^  it  is 
considered  to  hare  all  the  force  and  effect  of  a  diapossession  uifder 
legal  process.* 

Nor  is  it,  in  general,  necessary  that  the  purchaser  should  await 
his  actual  dispossession  by  the  holder  of  the  paramount  title,  but 
he  may,  under  certain  circumstances,  surrender  the  possession  to 
the  latter,  thereby  creating  what  is  sometimes  called  an  ouster  in 
paigfi 

Thus,  in  an  early  case  in  Massachusetts,*  the  defendant's  testator 
conveyed  certain  land  to  the  plaintiff  with  a  covenant  of  warranty 
against  all  lawful  claims.  To  part  of  this  land  the  testator  had  no 
title,  and  the  real  owner  thereof  entered  into  poBsession  of  the 
same  with  the  consent  of  the  plaintiff,  who  withdrew  therefrom. 
"  It  was  contended,"  said  Parsons,  C.  J.,  who  delivered  the  opinion 
of  the  court,  *'  that  here  there  was  no  legal  evidence  of  an  ouster, 
because  the  dispossession  took  place  with  the  consent  of  the  tenant 
in  possession.  It  is  true  that,  if  the  tenant  consents  to  an  unlawful 
ouster,  he  cannot  afterwards  be  entitled  to  a  remedy  for  such  ouster. 

the  propert;  bought  hy  the  tenant  of  the  r«ndee,  theae  circuingt&ncea  amounted 
to  a  legal  enction.     See  in/ra,  p.  161,  et  aeq. 

'  Aod  even  in  these  cuef  the  right  of  entiy,  irhich  was  never  asBignable  at 
law,  Co.  Litt  8U  a,  might  be  tolled  or  Uken  avajr  hy  detceDt  cast ;  Litt.  §  385 , 
418.    Iliis  haa  been  altered  by  statute  3  &  1  Will.  IV.  c.  27,  g  89. 

*  Where  the  original  ontr^  being  laiffnl,  and  an  apparent  right  of  posaession 
thereby  gained,  that  right  waa  not  allowed  to  be  defeated  by  the  mere  act  or 
entry  of  the  claimant;  3  Blaclu.  176. 

'  As,  for  example,  by  a  mortgagee  nbo,  in  Maaaachuietta,  Maine,  Rhode 
Island,  New  Hampshire,  and  aome  other  States,  has,  by  statute,  a  right  of  entry 
under  certain  cinrumatances. 

*  Goreti.  Brazier,  3  Haas.  640;  Sprague  c.  Baker,  17  id.  590 ;  Smith  c.  Sbep- 
a«i,  16  Pick.  (Maas.)  147 ;  Rickert  v.  Snyder,  9  Wendell  (N.  Y,),  422. 

'  The  earlier  New  York  eases  did  not  seem  to  recognize  this.  Thna,  in  Kerr 
o.  Shaw,  13  Johns.  238,  tigmi,  it  was  said :  "  The  covenanttft  ought  not  to  stop 
short  of  an  actual  oueter ;  if  he  means  to  rely  upon  his  covenant,  he  haa  no  right 
to  make  any  compromise  until  an  actual  eviction  has  been  shown."  But  the  law 
has  not  since  been  held  so  stricljy. 

'  Hamilton  o.  Cutta,  4  Mass.  860. 
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But  an  ouater  may  be  lawful,  and  in  that  case  the  tenant  may  yield 
to  a  diapoBBeBsion  without  loBing  hia  remedy  on  the  covenant  of 
varranty.  .  .  .  There  ia  no  neceaaity  for  him  to  involve  himself  in 
a  lawsuit  to  defend  himself  against  a  title  which  he  is  satisfied 
must  ultimately  prevail ; "  ^  and  judgment  was  ^ven  for  the 
plaintiff. 

^<  The  defendant  had  an  undoubted  right,"  it  was  said  in  a  case 
in  New  Hampshire,  "  upon  being  satisfied  of  the  invalidity  of  his 
title,  to  abandon  the  possession  of  the  premises,  and  thereby  to 
avoid  the  necessity  of  litigation  and  its  attendant  perplexities  and 
expenses.  He  owed  the  plaintiff  no  duty  to  remain  in  possession 
and  sustain  the  burden  of  the  defence  when  the  title  was  invalid' 
.  .  .  The  right  of  the  defendant  was,  at  any  period,  to  give  up  the 
possession  to  the  rightful  owner  upon  claim  made.  He  was  under 
uo  obligation,  either  of  duty  or  contract,  to  withhold  it.  He  was 
not  bound  to  aeek  redress  tliroiigh  a  litigation  that  might  turn  out 
to  be  fruitless  with  the  party  having  the  title ; "  ^  and  the  law  aa 
thus  stated  has  been  recognized  and  applied  in  many  casas.^ 

>  So  in  Oreenrault  t>.  Dhvu,  4  Hill  (N.  Y.),  6i8,  the  defendant  conre^d  Itnd 
to  the  grantor  of  the  plaintiff,  with  a  covenant  of  narrant]'.  Tbe  land  wa«  lub- 
aequentlj  lold  noder  the  power  of  sale  in  a  niartgago,  whiuh  existed  at  the  time  of 
tbe  conveyance,  and  the  purchaaer  put  a  tenant  in  poaaeaaion,  nhicb  was  held  to  be 
aaafficient  eviction, and  the  conrt  said;  "Tberelsno  reason  wh^auch  surrender 
withoDt  the  tronble  and  expense  of  a  lawsuit  abonld  deprive  hiiu  of  a  remedy 
npon  the  covenanL  lliu  grantor  is  not  injured  bj  such  an  amicable  ouster;  on 
tlie  contrary,  it  is  a  benefit  to  him,  for  it  thus  saves  the  expense  of  an  action 
against  the  grantor  to  recover  the  posseasion."  And  in  Clarke  v.  McAnulty.  S 
Serg.  &  Rawie  (Pa.),  372,  it  was  said  by  Gibson,  J.,  "  The  law  does  not  require 
tlte  idle  and  expensive  ceremony  of  being  turned  out  by  legal  process  where  that 
lesult  would  be  iueviUble."  Again,  in  Radcliff  v.  Ship,  Hardin  (Ky.),  292,  it 
was  said,  "  Had  the  pUuntiff  refused  to  yield  tiiat  just  respect  and  due  obedienoe 
to  the  court  which  every  good  and  well-disposed  citizen  ought  to  render,  then  it 
-would  have  been  necessary,  in  order  to  effectuate  the  jnstice  of  the  case  and  to 
complete  the  right  of  the  plaintiff  in  ejectment,  to  have  executed  the  write  of 
posseesion ;  but  surely  there  can  be  no  objection  to  his  acquiescing  in  and  sub- 
mitting to  the  judgment,  thereby  rendering  compulsion  unnecessary,  and  prevent- 
ing tbe  further  accumulation  of  costs." 

*  Drew  p.  Towle,  10  Foster  (N.  H.),  537,  per  Woods,  C.  J. 

*  Woodward  v'.  Allan.  3  Dana  (Ky.),  164 ;  Hanson  v.  Buckner,  4  id.  254 ; 
Slater  e.  Bawson,  1  Met(.-alf  (Mass.),  455;  Loomis  t>.  Bedel,  11  N.  Hamp. 
83;  SterUng  o.  Feet,  14  Coon.  254;  Fatton  c  McFarlane,  3  Pa.  R.  426; 
Poyntell  v.  Spencer,  6  Barr  (Pa.),  204;  Steiner  c.  Baughman,  2  Jones  (Pa.), 
106 ;    Stone  c.  Hooker,  9  Cowen  (N.  Y.),  157 ;  Fowler  e.  Foling.  6  Barb. 
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la  order,  however,  that  such  outter  in  paii  should  amount  to  an 
eviction,  it  is  necessary  that  the  paramount  title  shall  liave  been 
hostilely  asserted.^  For  although  tliere  is  a  class  of  cases  to  be 
preBeutlf  considered,'  which  recognize  the  right  of  the  purchaser 

S.  C.  (N.  Y.)  168 ;  Blydenburgh  r.  Cotheal,  1  Dner  (N.  T.),  196 ;  H«ffey  v. 
BirchetU,  II  Leigh  (Vs.).  88;  McDowell  o.  Hunter,  Dndley  (Ga.).  4;  Leaiy 
•.  Durham,  4  Georgia,  606;  Feriss  v.  Hanhn,  Mart,  A  Terg.  (Tenn.),  60, 
commenting  on  Radcliff  t.  Sbip,  lupra,  p.  147  ;  Thotnaa  o.  Stickle,  32  Iowa,  76. 
"  An  eviction  by  legal  proceai,"  it  wa»  (aid  in  Fowler  v.  Foling,  *«pra,  "  ia  not 
neceaiary,  bnt  tlie  grantee  maf  nuronder  powieMioii  to  tlie  rightful  owner,  and 
that  will  b«  a  sufficient  ouster  to  entitle  him  to  bia  action  in  th6  covenint  of  war- 
rantj.  It  ia  true  the  Chancellor  said  in  Hunt  p.  Amidon,  4  Hill,  34^,  in  the 
Court  of  Errare,  that  the  grantee  had  no  right  to  give  up  Toluntarilj-  to  a  atranger 
claiming  b;r  title  paramount,  but  hia  remark  was  obiter,  and  be  was  evidently  mis- 
taken. In  Hamilton  c.  Cutta,  4  Mass.  349,  Stone  v.  Hooker,  9  Cowen,  154,  and 
Greenvault  v.  Davia,  4  Hill,  646,  the  oppoaite  doctrine  was  clearly  laid  down, 
with  this  restriction,  that  when  the  grantee  surrendera  or  aufiera  the  posieauon 
to  pass  from  him  without  a  Ifgal  contest,  he  takes  upon  himself  the  burden  of 
showing  that  the  person  who  entered  hadatitle  paramountto  that  ofhis  grantor." 
The  expresaiona  in  Beebe  v.  Swartwont,  3  Gilman  (III.),  182,  1S3,  which  at  first 
sight  appear  to  conflict  with  this  train  of  authority',  refer  entirrly  to  the  outstand- 
ing posaession  being  one  under  a  paramount  title,  in  distinotion  to  a  mere  adversa 
poaaesaion  in  its  narrow  and  technical  signification ;  see  injra,  p.  1&8. 

Although  in  Miasissippi  there  are  expressions  in  the  cases  of  Hoy  c.  Taliaferro, 
8  Smedes  &  Marsh.  741,  and  Dennis  e.  Heath,  11  id.  218,  which  seem  to  advo- 
ntte  a  more  ri(pd  rule,  yet  the  cases  were  not  actiona  on  the  covenaiit  of  war- 
rant, but  the  breach  of  the  corenant  waa  attempted  to  be  set  up  as  a  defence  to 
tbe  payment  of  the  purchase-money  (see  atfra,  Ch.  XIV.},  and  the  court  seemed 
unwilling  to  try  the  question  of  title  in  tbat  action.  In  Hoy  e.  Taliaferro,  it  was 
said,  "  We  have  not  been  furnished  with  any  aulhority  to  show  that  a  sale  either 
by  a  marshal,  or  a  sheriff,  is  equivalent  to  an  eviolion.  Manifestly  it  is  not  so, 
since  the  original  vendor  may  still  protect  hia  vendee  by  purchasing  from  tbe 
mtrihal'i  vendee.  Or  it  may  happen  that  the  title  acquired  from  the  marshal 
wonld  not  be  sufficient  to  effect  an  eviction.  The  voluntary  abandonment  in  this 
instance  gives  no  strengdi  whatever  to  tbe  defence.  A  court  of  law,  although  the 
proper  iribonal  for  the  trial  of  titles  to  land,  will  not  ttjr  such  titles  collaterally ;  " 
see  these  cases  more  particularly  noticed,  infira,  Cb.  XIV.  In  the  more  recent 
caae,  however,  of  Witty  v.  Hightower,  12  iJraedea  &  Marsh.  481,  Clayton,  J., 
remarked,  "  Tbe  utmost  limit  to  which  the  oases  cited  by  the  counsel  of  the 
plaintiff  go,  is,  that  an  actual  eviction  under  judgment  of  court  is  not  alwaya 
necessary.  An  ouster  may  be  sufficient,  but  then  tbe  burden  of  proof  is  upon  the 
party  who  has  yielded  the  possession ;  Hamilton  c.  Cutis,  4  Moss.  360 ;  Stone  p. 
Hooker,  9  Cowen  (N.  Y.),  157.  But  these  caies  do  not  establish  that  there  can 
be  a  breach  of  the  covenant  of  warranty  without  an  eviction,  an  ouster,  or  a  sur- 
render, or  holding  out  under  a  paramount,  outstanding  title." 

■  Eseppei  t>.  Kurtz,  8  P.  F.  Smith  (Fa.),  4S0.  <  Infra,  p.  163. 
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to  bny  in  the  paramonut  title,  and  in  an  action  on  the  ooveoaDt 
reeover  the  amount  thus  paid,  yet  it  will  be  found  that  they  refuse 
to  sanction  such  a  recovery  unless  tliere  liaa  been  a  prosecution  or 
distinct  assertion  of  such  title.  Where  such  has  been  the  case,  its 
purchase  is  considered  as  equivalent  to  an  eviction,  as  the  idle 
form  of  abaudoniiig  the  premises  under  one  title  in  order  to  re- 
enter under  another  is  deemed  unnecessary.  But  if,  in  the  one 
case,  it  be  considered  as  indispensable  that  there  shall  have  been  a 
jtrevious  assertion'  of  the  paramount  title,  it  would  seem  that  it 
would  be  equally  indispensable  in  the  other.^ 

'  Thui,  in  Spragaeo.  B«k«r,  17Mmi.  690,  it  wu  Bftid:  "If  the  plaintiff liad 
Tolnntarilj'  diiclia^ed  the  mortgage  without  anj  previoue  demaod  nude,  his  onlj- 
TCinedy  would  have  been  on  the  covenant  ai^init  incumbrancer.  But  a  demand 
lutving  been  made,  the  fJaiotiff  might  have  jielded  to  the  disposMwion,  and  mch 
an  ODiter  would  have  entitled  him  to  his  remedj  on  the  coreDant  of  warraDty,  ai 
ma  decided  in  HamQton  v.  Cntto."  So  in  Dupuf  v.  Roebuck,  7  Alabama,  488, 
it  was  said:  "It  was  necessar]'  that  some  pardcuiar  act  should  be  shown  b^ 
which  the  phuntifi*  was  interrupted,  otherwise  the  breach  of  covenaut  for  quiet 
enjoyment  would  not  be  wall  auigned.  If  a  di^mand  was  made,  tbe  plaintiff,  it 
was  said,  might  yield  to  the  dispossession ; "  while  in  Hagter  o.  Simpson,  1  Bus- 
bee  (S.  C).  366,  where  the  plaintiff  gave  np  the  possession  of  the  premises 
•oon  after  their  recoTeiy  from  him  in  ejectment,  this  was  held  to  be  no  eviction. 
"NffK  oorutat  that  he  wonld  have  been  disturbed  in  his  posaeiBion  had  he 
remuned  upon  the  premises."  In  Moore  e.  Vail,  17  Illinois,  190,  the  law  waa 
tbns  well  stated  by  Eaton,  J. :  "  The  older  anthorities  undoubtedly  hold  that 
there  could  be  no  breach  of  a  common  warranty  of  title,  or  warranty  for  quiet 
eBJoyment,  unljl  the  covenantee  had  been  actually  evicted  or  turned  out  of 
the  premises.  The  spirit  of  such  a  covenant,  and  the  manifest  justice  of  ^m 
matter,  soon  began  to  prevail  over  sn<A  an  extremely  literal  interpretation 
of  the  intention  of  the  parties.  And  it  was  held  diat  where,  at  the  time  of 
the  execution  of  the  covenantee,  the  premises  were  in  the  actual  possession  of 
anotber,  who  held  them  under  a  paramonnt  or  perfect  title,  then  the  covenant 
was  broken  as  soon  at  it  was  made ;  for  the  party  should  not  be  pat  to  the  useless 
expense,  delay,  and  trouble  to  bring  ejectment  to  get  the  possession,  when  it 
would  certainly  prove  unavailing ;  nor  should  he  be  required  to  commit  an  actual 
trespass  upon  the  real  owner  in  order  to  get  possession,  that  he  might  himself  be 
tonied  out  of  possession.  But  this  is  not  the  oaly  case  of  constructive  eviction 
which  may  now  be  considered  as  well  settled  by  authority  Mid  sustained  by  sonnd 
principles  of  morality  and  justice.  If  the  covenantee  be  in  the  actual  poiseaaion 
of  the  estate,  be  has  the  right  to  yield  that  possession  to  one  who  claims  it  under 
a  paramount  title,  without  resisting  him  by  force  or  by  litigation;  and  this  is  in»- 
tained  by  the  same  reaaons  of  justice  and  good  government  which  are  appli- 
cable to  the  first  exception.  This,  however,  is  not  to  he  understood  as  holding 
that  the  mere  existence  of  a  paramount  title  conttitutes  a  breach  of  the  covenant, 
or  that  it  will  authorize  the  covenantee  to  refuse  to  take  possession  when  it  ii 
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And  in  all  these  cases  it  must  be  borne  in  mind  that,  if  the  pur- 
chaser choose  to  retire  before  the  paramount  title,  it  is  at  his  own 
risk  ;  and,  in  the  suit  against  his  covenantor,  he  must  assume  the 
burden  of  proof,  and  make  out  the  adverse  title  to  which  he  has 
yielded,  with  as  much  particularity  as  if  he  were  suing  in  eject- 
ment,^ unless,  of  course,  the  adverse  right  of  possession  has  been 
established  by  a  judgment  or  decree  in  a  suit  of  which  tlie  cove> 
nantor  had  been  properly  notified,  in  wliich  case  the  burden  of 
proof  will  not  only  be  removed,  but  the  judgment  or  decree  will  be 
conclusive  evidence  of  the  validity  of  the  paramount  title.' 

The  result  of  the  authorities  would  therefore  seem  to  be  that 
where  the  holder  of  the  adverse  title  has  the  right  summarily  to 
obtain  possession  under  it,  and  adversarily  asserts  or  prosecutes 
that  right,  the  covenantee  may  anticipate  its  actual  exercise,  and 
voluntarily  surrender  the  posseEsion,  by  which  ouster  in  pais  a 
sufficient  eviction  will  be  caused  to  support  an  action  on  the  cove- 
nant, in  which,  however,  he  will  be  obliged  to  prove  that  the  results 
which  he  thus  anticipated  were  inevitable." 

The  foregoing  cases,  in  which  there  has  been  either  an  adversary 

quietly  tendered  to  him,  or  when  he  can  do  so  peuxMy,  and  then  claim  that  bj- 
reasoD  of  aoch  paramouDt  title  and  bit  want  ofpOBReuion  tbe  covenant  is  broken; 
HOT  will  it  justifj'  him  in  abandoning  the  poBsession  without  demand  or  claim  by 
the  one  holding  the  real  title.  Hia  posaesaion  under  the  title  acquired  with  the 
covenant  ie  not  dlaturbed  by  the  mere  existence  of  that  title;  and  he  has  no 
right  to  aaaume  that  it  ever  will  be,  until  he  actually  feels  itH  pressure  upon  him. 
Be  must  act  in  good  faith  towards  his  covenantor,  and  make  the  most  of  whatever 
title  he  has  acquired,  until  resistance  to  the  paramount  dtle  eeaaea  to  be  a  duty 
to  himEslf  or  bis  covenantor.  While  he  is  not  bound  to  contest  where  the  con- 
teat  would  be  hopeless,  or  resist  where  resistance  would  be  a  wrong,  yet  always 
where  he  yields  without  a  contest  or  resistance  he  must  take  upon  himself  tbe 
burden  of  showing  that  the  title  was  paramount,  and  that  he  yielded  the  posses- 
lion  to  the  pressure  of  that  title.  Whenever  he  does  yield  quietly,  he  does  so  at 
hii  peril." 

■  Hamilton  v.  Cutts,  4  Mass.  350 ;  George  v.  Putney,  i  Cashing  (Mass.),  355 ; 
Stone  p.  Hooker,  9  Cowen  (N.  Y.),  167  ;  Greenvault  v.  Davis,  4  Hill  (N.  Y.). 
64S ;  Witty  d.  Hightower,  12  Smedes  &  Marsh.  (Miss.)  481 ;  Thomas  t.  Stickle, 
S2  Iowa,  76 ;  Feck  o.  Hensley,  20  Texas,  678,  citing  the  text. 

*  Minerp.  Clark.  16  WendeU,  427;  Middletone.  Thompson,  1  Spears  (aC). 
67;  Wilson  c.  McElwee,  1  Strobhart  (S.  C.).€6;  Bridger c.  Pier«on,  45  N.  Y. 
609. 

*  The  statement  in  the  text  of  the  result  of  tlie  anthoritie*  was  approved  in 
Funk  V.  Creswell,  6  Clarke  (Iowa),  86. 


by  Google 


THB   COVENANT  FOB  QCIBT  ENJOYMENT.  151 

diBpoeaesBion  or  a  computsorj  yielding  up  of  the  poBseBBion,  illus- 
trate what  is  generally  termed -oefua!  eviction. 

Under  the  head  of  constructive  eviction  may  be  considered,  first, 
tlie  cases  in  vhich  an  eviction  is  deemed  to  be  caused  by  the  in- 
ability of  the  purchaser  to  obtain  possession  by  reason  of  the  para- 
moaat  title. 

In  the  old  case  of  Holder  v.  Taylor,^  the  plaintiS*,  having  brought 
covenant  upon  the  warranty  implied  by  the  word  demise  in  a  lease, 
proved  a  prior  lease  to  a  stranger,  and  possession  by  him ;  and,  upon 
objection  that  the  plaintiff  showed  no  actual  entry  on  his  part  and 
expulsion  of  the  stranger,  it  was  held  that  the  word  demise  implied  a 
power  of  leasing,  which,  if  it  did  not  exist,  was  broken  as  soon  as 
made,^  and  also  that  it  was  not  reasonable  to  force  tlie  leasee  to 
enter  upon  the  land,  and  so  commit  a  trespass  ;  "  but,"  the  court 
added,  "  if  it  were  an  express  covenant  for  quiet  enjoying,  then 
perhaps  it  were  otherwise." 

This  supposition  was,  however,  soon  after  met  by  the  case  of 
Cloake  v.  Hooper,"  where  lands  were  conveyed  by  the  defendant  to 
the  plaintiff,  with  a  covenant  for  quiet  enjoyment,  and  the  latter 
having  averred  that  the  lands  belonged  to  the  king,  who  had  pre- 
viously conveyed  them,  a  demurrer  by  the  defendant  that  the 
plaintiff  did  not  allege  an  entry,  and  so  could  not  be  disturbed, 
was  held  bad  ;  the  court  saying,  "  The  declaration  is  good  enough ; 
for  having  set  forth  a  title  in  the  patentee  of  the  king,  the  plaintiff 
shall  not  be  enforced  to  enter,  and  subject  himself  to  an  action  by 
a  tortious  act."  So,  in  a  more  recent  case  in  the  King's  Bench, 
the  plaintiff  declared  on  a  covenant  for  quiet  enjoyment  in  a  lease 
for  years  determinable  on  lives,  alleging  that  he  was  never  in  pos- 
session, that  he  had  been  refused  attornment  by  the  tenant,  and 
subsequently  defeated  by  him  in  an  ejectment,  on  the  ground  of  a 
prior  lease  granted  by  the  defendant.  The  latter  pleaded  that  for 
the  first  half  year  after  the  date  of  his  lease  the  plahitiff  might 
have  entered  and  epjoyed,  but  that,  for  non-payment  of  the  rent  for 
twenty-one  days  after  that  time,  the  defendant  had  a  right  of  re- 
entry, which  he  exercised  ;  and,  upon  demurrer,  the  court  held  tliat 
the  defendaut's  covenant  for  quiet  enjoyment  meant  a  legal  eutr/ 

■  Hobart'i  Rep.  12. 

'  A«  to  thi*.  see  in/ro,  Ch.  X. 

'  FreoiMii'i  Rep.  123. 
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and  enjoTment  without  the  permisBion  of  any  ot}ier  person,  which 
could  not  have  taken  place  here  on  account  of  the  prior  lease 
granted,  and  which  was  averred  to  be  then  subsisting,  and  judg- 
ment was  accordingly  given  for  the  plaintiff.' 

On  this  side  of  the  Atlantic,  however,  there  were  at  one  time 
dicta,  and  even  decisions  in  favor  of  a  narrower  rule.  Thus,  in  a 
casti  before  the  Supreme  Court  of  the  United  States  in  1825,'  where 
the  plaintiffs  alleged  first,  that,  by  reason  of  a  want  of  title  in  their 
grantor,  they  had  been  unable  to  obtain  possession  of  the  premises ; 
and,  secondly,  that  they  had  been  ousted  from  the  said  premises, 
it  was  said, "  These  averments  are  in  opposition  to  each  other. 
But  the  all^^tion  that  posBession  has  never  been  obtained  is  im- 
material, because  not  a  breach  of  the  covenant,  and  a  majority  of 
the  court  are  disposed  to  think  may  be  disregarded  on  a  general 
demurrer ; "  and  such  was  the  actual  decision  in  New  York  in  a 
case  of  Kortz  v.  Carpenter,  where  the  breach  of  the  covenant  for 
quiet  enjoyment  being  alleged  to  be  that  at  the  date  of  the  deed  tx> 
the  plaintiff,  and  long  before,  the  premises  were  adversely,  by  law- 
ful title  and  right,  held,  pOBsessed  and  enjoyed  by  the  proprietors 
of  the  Hardenbergh  patent,  this  was  held  bad,  on  general  demurrer, 
as  not  showing  an  eviction.^  So,  in  a  subsequent  case  in  the  same 
State,*  it  was  said  that  if  the  covenantee  never  had  had  the  posses- 
sion, however  hard  the  case  might  be,  no  action  would  lie  on  the 
covenant  for  quiet  enjoyment  —  that  the  grantee  should  have  pro- 
tected himself  by  other  covenants. 

Bat  such  a  view  of  the  law,  which  seems  to  have  been  supported 
by  no  other  authority  than  the  dtctum  already  referred  to  in  tlie 
case  of  Holder  v.  Taylor,"  has  failed  to  receive  judicial  sanction  in 
the  other  States,  and  the  reasons  upon  which  the  opposite  doctrine 
'  is  based  have  been  nowliere  stated  more  forcibly  than  in  a  case  in 
Korth  Carolina,*  where  Ruffin,  J.,  in  delivering  the  opinion  of  the 

>  Ludwell  V.  Newmu,  6  Tenn,  46S.  In  tbe  cue  of  Hawkei  «.  Orton,  6 
Adolph.  &  EllJB,  S67,  judgmant  waa  rendered  for  the  derenduit  hj  rewon  of  there 
being  no  evideiKe  of  ths  breach  m  stated  in  the  declaration.  But  tlie  contt 
•eem  to  have  thought  that  a  refiual  to  give  posaearion  migh^  if  properly  averred, 
be  a  breach  of  the  covenant  for  quiet  enjoyment. 

■  Bay  D.  Chiam,  10  Wbeaton,  463,  per  Manhall,  C.  J. 
'  6  Johna.  (N.  Y.)  120. 

*  Sk  John  0.  Pahner,  S  HiU  (N.  Y.),  601. 

*  Supra,  p.  Idl. 

■  Grist  V.  Uodgei,  3  Devereoz  (N.  C),  200. 
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coart,  said :  "  The  existence  of  an  inoambrance,  or  the  mere 
recovery  in  b  possessory  action  under  which  the  bargainee  has  not 
been  actually  disturbed,  are  held,  for  technical  reasons,  not  to  be 
breaches  of  a  covenant  for  quiet  possession,  or,  in  other  words,  of 
our  warranties.  But  that  is  a  very  different  case  from  this,  in 
-which  t)ie  bargainee  never  in  fact  was  in  possession,  but  was  kept 
out  by  the  poBseauon  of  another,  under  better  title  existing  at  the 
time  of  sale  and  deed,  and  ever  since.  The  case  of  Kortz  v.  Car- 
penter is  of  the  same  oltaraoter.  But  it  is  distinguiBhable  from  the 
present,  for  there  had  been  no  attempt  in  that  case  to  get  posseB- 
sion.  Here  there  was,  by  ejectment.'  I  do  not,  however,  tliink 
that  was  necessary ;  but  the  existence  of  a  better  title,  with  an 
actual  possession  under  it  in  another,  is  of  iteelf  a  breach  of  the 
covenant.  It  is  manifestly  just  that  it  should  be  so  considered  ; 
for  otherwise  the  covenantee  would  have  no  redress  but  by  making 
himself  a  trespasser  by  an  actual  entry,  which  the  law  requires  of 
nobody,  or  by  bringing  an  unnecessary  unit,  for  the  event  of  that 
suit  proves  nothing  in  the  action  on  the  covenant.  But  upon  purely 
legal  grounds  it  is  bo.  For,  as  between  the  bargainor  and  bar- 
gainee, the  latter  is  in  by  force  of  the  statute  of  Uses.  It  is  upon 
that  idea  that  the  legal  estate  is  acquired  by  a  deed  of  bargain  and 
Bale.  It  passes  the  use,  and  the  statute  carries  the  poBeesBion.  It 
is  80  in  the  conveyance  by  lease  and  release.  There  must  be  a  pos- 
session for  the  latter  to  operate  on.  But  it  is  not  an  actual  posses- 
sion ;  at  least,  the  actual  entry  need  not  be  proved.  The  statute 
transfers  the  possession,  and  the  leasor  cannot  say  it  was  not 
actual,  for  the  purpose  of  defeating  his  subsequent  release.  As 
between  the  parties,  then,  the  bargainee  is,  on  strict  principles,  in ; 
but  if  there  be  in  reality  an  adverse  possession,  he  can  only  be 
held  to  be  in  for  an  instant,  for  tliere  will  be  no  implication  against 
the  truth  further  than  is  necessary  to  make  the  deed  effectual  for 
its  purposes.  If  such  adverse  possesBion  be  upon  title  paramount, 
then  there  is  an  eviction  of  the  bargainee  eo  imtanti  that  tlie  pos- 
session conferred  by  the  atatute  takes  place,  or  the  eviction  need 
not  be  by  process."    The  general  principle  thus  ably  explained  has 

*  Tbe  bre&di  sMigned  in  the  cue  wu  an  eviction  bf  one  Wingfield,  and  the 
eTidsnee  wu  that  Wingfield  wM  in  actual  pomeision  of  the  property,  and  that 
tlie  corenantee  had  brought  an  ejectment  againtt  him  and  failed  therein,  by  rea- 
«on  of  Wingfield'a  paramount  title. 
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been  recognized  and  applied  in  many  other  cases,^  and  an  analogy 
may  be  found  in  the  old  common  law,  which,  althougli  strictly 
requiring  livery  of  seisin  to  accompany  every  feoffment,  allowed 
the  feoffee,  where  he  dare  not  enter  through  fear  of  his  life  or  of 
bodily  harm,  to  make  a  yearly  continual  claim,  as  near  the  land  as 
possible,  which  would  be  "  a  good  entry  in  law."  * 

The  rule,  therefore,  as  best  supported  by  reason  and  authority, 
would  seem  to  be  this  :  where,  at  the  time  of  the  conveyance,  the 
grantee  finds  the  premises  in  possession  of  one  claiming  under  a 
paramount  title,  the  covenant  for  quiet  enjoyment  or  of  warranty 
will  be  held  to  be  broken,  without  any  other  act  on  the  part  of 
either  the  grantee  or  the  claimant ;  for  the  latter  can  do  no  more 
towards  the  assertion  of  his  title,  and,  as  to  the  former,  the  law 
will  compel  no  one  to  commit  a  trespass,  in  order  to  establish  a 
lawful  right  in  another  action.^ 

It  remains  to  inquire  bow  far  such  a  rule  would  apply  to  cases 
where,  as  is  often  the  case  in  this  country,  the  land  is  without 

'  Dnvall  p.  Crftig,  8  Wheaton,  62 ;  Noon«n  p.  Lee,  8  Black  (U.  S.).  607. 
citing  the  text;  CurUa  i>.  DeeriDg,  12  Maine,  501;  BlaDch&rd  o.  BlftnL-hard,  48 
id.  174 ;  Phelpa  o.  Sawyer,  1  Aikens  (Vl.),  lo8 ;  Park  v.  Bales,  IS  Verm.  381 ; 
Uaiversity  a!  Vermont  v.  Joalyn,  21  id.  62 ;  Loomis  e.  Bedel,  U  N.  Hamp.  74 ; 
Miller  c.  Halsey,  2  Green  {N.  J.).  59 ;  Gardner  v.  Ketellas,  3  Hill  (N.  Y.>, 
830 ;  Small  t>.  Reeves,  U  Indiana,  164 ;  Wilder  v.  Ireland.  8  Jones'  Law  R.  (N. 
C.)87;  Randolph  D.  Meeki.  Mart.  &  Yerg.  (Tenn.)A8;  Caldwell  d.  Kirkpatriuk, 
6  Alabama,  60 ;  Banks  o.  Wbitebead,  7  id.  83 ;  Dennis  v.  Heatli,  11  Sraedes  & 
Marsh.  (Miss.)  206;  Witty  o.  Hightower,  12  id.  476;  Cnmmins  p.  Kennedy,  3 
LitCell  (Ky.),  123;  Barnett  c.  Montgomery,  6  Monroe  (Kj.),  328;  Playter  p. 
Cunningham,  21  California,  229.  In  Moore  c.  Yall,  17  Illioois,  185,  the  court 
laid ;  "  We  admit  the  principle  of  law  claimed,  that  if,  at  the  time  this  convey- 
ance was  executed,  the  premises  were  actually  in  possession  of  a  third  party 
claiming  under  a  paramount  title,  tlat  of  itself  amounted  to  an  eviction  so  in- 
ttanti;  Rawie  on  Covenantt  for  Title."    See  this  case,  infra,  p.  157. 

»  Co.  Litt.  263,  n. 

'  This  itatement  of  the  law  was  quoted  and  approved  in  Murphy  v.  Price,  48 
Missouri,  250 ;  Clark  v.  Conroe.  33  Verm.  475 ;  Rubs  v.  Steele,  40  id.  315 ;  Rea 
p.  Minkler,  5  Lansing  (N.  Y.),  296.  In  Murphy  v.  Price  this  rule  was  applied 
to  a  case  arising  under  the  statutory  covenants  implied  from  the  words  "  grant, 
bargain,  and  sell "  (infra,  Cb.  XII.)  ;  and  in  Ruas  p.  Steele  and  Rea  o.  Minkler 
an  existing,  hottilely  asserted,  paramount  right  of  way  was  held  to  be  an  eviction 
to  the  extent  of  the  adverse  right.  But  in  McMullan  p.  Wooley,  2  Lansing  (N. 
Y.) ,  395,  the  right  to  draw  water  through  pipes  tVom  a  spring  was  held  to  come 
only  within  the  scope  of  a  covenant  against  inuumbraoce*,  as  it  was  not  consid- 
ered to  be  a  deprivation  of  part  of  the  land. 
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actual  occupation  or  possession  hy  an;  one.  With  respect  to  wild 
and  uncultivated  lands,  it  has  long  been  settled  on  this  side  of  the 
Atlantic  that  the  owner  is  to  be  deemed  in  poBsession  so  as  to  . 
enable  him  to  bring  trespass  against  a  wrong-doer,  on  the  gronnd 
that  the  legal  seisin  draws  with  it  the  poHsession,  unless  there  is  at 
the  time  an  actual  adverse  poBBeBsioa.^  When  such  land  is  con- 
Teyed  by  deed,  taking  effect  under  the  statute  of  Uses,  there  is,  in 
the  absence  of  a  better  title,  a  constructive  possession  given  to  the 
grantee ;  aud  this,  where  the  land  is  thus  wholly  unoccupied,  seems 
to  be  considered  as  equivalent  to  an  actual  entry  and  possession  by 
the  latter.  Hence  it  was  held  in  New  York  that,  where  a  mortgagee 
of  wholly  unoccapied  land  foreclosed  his  mortgage  and  obtained  a 
decree  tliat  he  should  be  let  into  the  possession,  this  was  an  evic- 
tion amounting  to  a  breach  of  the  covenant.'  "  In  the  cases  wliicli 
have  been  cited,"  *  awd  the  court,  "  the  covenantee  either  remained 
la  possession  without  any  actual  ouster  before  suit  brought,  or  else 
he  never  had  any  posaession,  either  actual  or  constructive.  In  the 
ease  before  us,  as  the  premises  were  wholly  unoccupied,  the  legal 
seisin  followed  the  title.  Tlie  plaintiffs  had  the  constructive  pos-  ^ 
eession  the  moment  they  received  the  deed,  and  could  have  main- 
tained trespass  against  any  one  who  should  enter  on  the  land 
witliout  title,  Tliey  were  in  such  a  condition  that  an  ouster  or 
disseisin  might  follow.  Now,  have  the  plaintiffs  been  evicted  ? 
When  the  mortgagee  acquired  a  paramount  title  under  the  mort- 
gage, the  legal  seisin,  the  premises  still  being  unoccupied,  imme- 
diately passed  from  the  plaintiffs  to  him.  He  theft  had  the 
constructive  possession,  and  oould  maintain  trespass  against  tlie 
plaintiffs,  as  well  as  any  one  else  who  should  enter  on  the  land. 

'  Froprietora  of  Eennabeck  c.  CaU,  I  Mms.  464 ;  Vwi  Bniat  e.  Scfaenck,  II 
Johns.  (N.  X.)  385;  Mathet  t>.  Tiinitj'  Church,  3  Serg.  &  Rawle  (Fa.),  fil4; 
Buah  V.  Bradlej',  4  Day  (Conn.),  306.  When  the  cuei  say  that  Ihii  rule  applies 
only  when  there  i»  no  adverse  poasession,  thia  is  principally  intended  to  preserve 
tike  effects  of  the  statutes  of  Limitation,  as  those  statutes  would  be  totally  useless 
in  case  an  actual,  visible  and  notorious  possession  for  the  prescribed  length  of 
time  could  be  defeated  by  the  constructive  poeseaaioD  given  to  the  true  oirner. 
As  between  parlies  clsiming  by  title,  the  possession  would  of  course  follow  the 
better  title.  In  the  note  to  Taylor  e.  Horde,  2  Smith's  Lead.  Caa.,  the  student 
will  find  the  numerous  cases  upon  this  subject  classified. 

•  St.  John  p.  Palmer,  6  Hill  (N.  T.),  699. 

■  These  cases  were  Waldrou  t>.  McCarty.  3  Johns.  471 ;  Kortz  v.  Carpenter, 
Sid.  120;  Kerr  D.Shaw,  13  id.  236;  Webb  v.  Alexander,  7  Wendell,  281. 
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This  would  DOt  be  enough  without  showing  (hat  the  mortgagee  had 
asserted  his  title  to  tlie  land.  The  mere  fact  of  a  superior  title  in 
a  third  person  can  never  amount  to  &  breach  of  the  covenant  for 
quiet  enjoyment.  Tlie  possession  of  the  covenantee  must  be  dis- 
turbed, he  must  be  evicted,  by  the  person  having  the  better  title. 
It  is  not  necessary,  however,  that  he  should  be  evicted  by  legal 
process ;  it  is  enough  that  he  has  yielded  the  possession  to  the 
riglitful  owner,  or  that  such  owner  has  entered,  the  premises  being 
vaeant,  and  taken  possession.'  The  mortgagee  has  asserted  his 
right.  He  filed  a  bill  in  chancery  for  the  purpose  of  perfecting  his 
title  under  the.  mortgage,  and  made  the  defendants,  as  well  as  the 
plaintiffs,  parties  to  the  suit.  And  he  not  only  acquired  a  perfect 
paper  title  by  the  foreclosure  and  the  sale,  but  there  was  a  decree 
against  all  the  parties  to  the  present  action  that  he  should  be  let 
into  the  possession  of  the  property,  and  that  possession  should  be 
delivered  to  him.  All  parties  have  acquiesced  in  the  decree.  As 
tliere  was  no  actual  possession  in  the  plainti^  or  any  one  else,  no 
formal  act  was  necessary  for  the  purpose  of  giving  the  mortgagee 
the  complete  enjoyment  of  his  legal  rights.  It  would  have  been  an 
idle  ceremony  to  issue  a  writ  of  assistance  or  any  other  execution 
on  the  decree.  The  decree  was  executed  the  moment  the  mort- 
gagee received  the  Master's  deed.  And  thus  the  constructive  poft- 
session,  or  legal  seisin,  which  was  in  the  plaintifiB,  was,  by  the  acts 
of  the  parties  and  the  operation  of  law,  transferred  to  the  mortgagee. 
He  has  since  exercised  acts  of  ownership  over  the  property,  and  no 
one  has  qnestioned  his  right  to  do  so.  I  think  there  has  been 
such  an  evicUon  of  the  plaintiffs  as  amounts  to  a  breach  of  the 
covenant."  ' 

'  Citing  Greonvsult «.  Divis,  4  Hill  (N.  T.),  643. 

*  "  Although  this  is,"  the  court  went  on  to  aay,  "  in  aeverftl  particulars  like 
the  cue  of  WaldroD  e.  McCarty,  3  Johns.  471,  there  is  still  ■  plain  dinincta'oii 
between  the  two  cases.  There  the  averment  wu  that  the  plaintiff  was  obliged  to 
pnrcbaae  the  premises  under  tbe  decree  of  foreclosure,  '  in  order  to  prevent  his 
being  deprived  and  ousted  of  the  same ; '  and  on  demurrer  it  was  held  that  this 
did  not  amoant  to  a  breach  of  the  covenant.  But  the  pUintiff  was  in  actjal  pos- 
session of  the  land,  and  the  possession  never  bad  been  changed.  In  Kerr  t>. 
Shaw,  IS  Johns.  S36,  a  person  haviug  the  paramount  title  had  recovered  eject- 
ment against  tbe  covenantee ;  bat,  as  no  execntion  bad  been  issued  on  the  judg- 
ment, and  the  possession  had  not  been  changed,  it  was  held  that  there  was  no 
eviction.  There  again,  the  covenantea  was  in  tbe  actual  possession  of  the  land, 
and  continued  to  hold  it  when  the  action  was  brought  on  the  covenant.  But  here, 
as  there  was  no  actual  possession  in  tbe  plaiutifi^  or  anj-  one  else,  no  execution 
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So  in  a  recent  case  in  Illinois,  it  was  said, "  In  this  country, 
where  so  mach  of  the  land  which  is  the  subject  of  sale  and  trans- 
fer is  actaally  wild  and  unoccupied,  rules  on  the  subject  of  eviction 
as  well  as  of  possession  must  be  determined  in  reference  to  such  a 
state  of  things.  Although  in  this  case  it  does  not  appear  that  the 
covenantee  was  ever  in  the  actual  possession  of  the  premises,  yet 
be  certainly  once  held  the  legal  title,  and  the  lands  being  then 
actually  vacant,  such  legal  title  drew  after  it  the  constructive  pos- 
eession."  ^ 

OT  other  formal  proceeding  wm  neoeMtrj  for  tlie  purpose  of  giving  full  effect  to 
the  decree."  Wftldron  e.  MoCartj,  and  the  other  ouet  of  that  cUm  will  be  no- 
ticed  bifra. 

>  Moore  p.  Tail,  17  Ulincns,  185.  In  tbie  case,  the  queition  aroM  with  reipect 
to  the  statute  of  Umitationa.  In  an  action  on  the  covt^nant  of  warranty,  it  wa* 
proTed  that,  at  the  time  of  the  sale  to  tlie  plaintiff,  in  1S36,  the  premites  were  in 
the  actual  poateMion  of  otfe  Ljncb,  who,  hoteever,  did  nof  claim  to  be  in  poue$- 
tittm  mider  odor  of  titU,  and  who  moo  afler  left  then)  yacant,  in  which  state  thejr 
oontiuned  nutil  1842,  when  Mrs.  Lynch,  wAo  ihai  AeU  At  paramotmt  titie,  took 
poaseidon.  ''The  defence  now  insiBted  upon,"  said  the  court,  "it  the  statute  of 
LinutatioM.  It  is  not  denied  that  the  title  has  failed,  and  that  there  has  been  in 
eontemplatioQ  of  law  an  enction  so  at  to  give  the  Hght  of  action  on  the  cove- 
nants; hut  it  is  inaiated  that  the  title  failed,  and  that  a  technical  eviction  accrued 
on  the  fint  day  of  September,  1836,  the  moment  the  deed  was  executed,  which 
was  more  than  sixteen  yean  before  this  action  was  brought.  We  admit  the  prin- 
ciple of  law  as  claimed,  that  if,  at  the  time  this  conveyance  was  executed,  the 
premises  were  aLinally  in  the  possession  of  a  third  party  claiming  under  a  para- 
mount title,  that  of  itself  amounted  to  a  conviction,  eo  initanti ;  Rawle  on  Cor- 
raants  for  "ntle.  From  (he  facts  already  stated,  does  it  appear  that,  on  the  fir«t 
of  September,  1836,  Lynch  held  possession  of  the  premiaea  under  an  adverse 
paramount  title  P  The  presumption  is  that  he  held  in  aubordination  to  the  title 
whidi  be  had  conveyed  to  Collins,  and  there  can  be  no  doubt  that  he  might  have 
been  diapoBsesaed,  undw  the  deed  of  conveyance  on  which  this  suit  is  brought  by 
an  action  of  ejectment.  The  continued  possession  of  Lynch  not  being  under 
paramount  title,  nor  even  adverse  to  the  plaintiff^s  title,  did  not  constitute  an 
ft*iction  so  as  to  give  (he  plaintiff  a  cause  of  action  on  hia  covenant  of  warranty. 
The  plaintiff's  constmctive  possession  continued  until  it  was  actually  interfered 
with  by  the  owner  of  the  paramount  titie.  Until  that  time  he  might  peaceably 
have  entered  upon  and  enjoyed  the  premises  without  resistance  or  molestation, 
iriiich  was  all  his  grantors  covenanted  he  should  do.  They  did  not  guarantee  to 
him  a  perfect  titie,  but  the  posaeaaion  and  enjoyment  of  the  premiaea.  There 
was  no  interference  with  tiiis  till  Mrs.  Lynch  entered  and  look  poaaeasion  of  tiie 
[Roperty  in  1812.  This  entiy  being  by  paramonnt  title,  although  peaceable  and 
without  oppoaition  from  the  covenantee,  waa  at  least  a  constructive  ouster  and  a 
breach  of  the  covenant.  Then,  for  the  first  time,  an  action  accrued  upon  this 
covenant,  and  not  till  then  did  the  statute  of  Limitations  begin  to  mn."  The  dis- 
tiiictioll  ia  here  stated  with  great  clearness. 
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Before  diBtnissing  tlie  class  of  cases  npon  the  subject  of  an  eric- 
tion  being  caused  by  the  grantee's  inability  to  obtain  the  possession, 
it  should  be  observed  that  such  possession  must  be  under  a  title 
actually  paramount,  and  not  an  adverse  possessioD  such  as  would 
ripeu  by  lapse  of  time  under  the  limitation  acts  into  a  perfect 
title.  Such  a  possession  might,  according  to  some  authorities, 
cause  a  breach  of  the  covenant  for  seisin  ; '  but  there  appear  to  be 
none  wliich  decide  that  it  would  cause  a  bread)  of  the  covenant  of 
warranty  or  for  quiet  enjoyment.  On  tlie  contrary,  lu  an  early 
case  in  Vermont,^  and  recently,  in  Illinois  and  New  York,  it  has 
been  held  that  such  a  possession  was  no  breach  of  these  cove- 
nants.^ 

The  next  class  of  cases  under  the  head  of  constructive  eviction 
is  that  which  holds  that  an  eviction  will  be  caused  by  the  covenantee 
having  compulsorily  purchased  or  taken  a  lease  under  the  para- 
mount title,  without  any  actual  change  of  possession,  both  in  cases 
where  the  validity  of  such  title  has  been  established  by  the  judg- 
ment or  decree  of  a  court  of  competent  jurisdiction,  and,  under 
certain  circumstances,  where  it  has  not  been  thus  established. 

Ill  opposition  to  such  a  doctrine,  it  has  been  often  urged  that  it 
confounds  all  distinction  between  a  covenant  for  seisin  and  a  cove- 
nant for  quiet  enjoyment  or  of  warranty;  and  it  has  also  been  ar- 
gued that  an  analogy  exists  to  the  rule  which  prohibits  a  tenant 

'  Supra,  p.  56  et  leq. 

'  Phelps  0.  Siwyer,  1  A[kena  (Vt.)t  157. 

'  BeebecSnartwout,  SGilmsD  (III.),  183,  where  the  HubjectirM  eUbontelyez- 
amintd  both  hj  counsel  and  the  court ;  Moore  n.Vail,  17  lUlnoii,  IS5,  tupra,  p.  167. 
In  Jenkins  v.  HopkioB,  8  Pick.  360,  the  law  was  iacidentallj  considered  as  so  let^ 
tltd:  "The  depositions  show  ma  actual  poBseBnon  and  occupation,  and  payment 
of  taxps  by  several  persons,  but  there  u  do  legal  eridence  of  thair  title.  .  .  . 
The  fact  of  possession ,  as  proved  by  tbe  witnesses,  stands  disconnected  from  any 
title,  and  therefore  we  cannot  know  that  it  was  not  unlawful,  and  if  it  was  so,  it 
is  no  breach  of  the  covenant  of  warranty."  Id  lUndskopf  v.  Farmers'  Loan  Co., 
68  Barbour  (N.  Y.),  49,  lands  were  conveyed  by  the  defendant  with  a  covenant 
of  giineral  warranty.  They  were,  at  that  ^me,  held  by  third  parties  claiming 
AilTersf  1;  to  the  defendant,  whose  possession,  however,  had  not  yet  ripened  into 
title,  but  subsequently  did  so  before  snit  brought ;  and  it  was  held,  m  an  action 
on  the  covenant,  that  there  could  be  no  recovery.  "  Tbe  plaintiff,"  said  the 
court.  "  has  not  lost  his  right  to  the  land  by  a  title  paramount  existing  at  the 
time  tbe  covenant  in  question  was  made  by  the  defendant,  but  by  his  own  laches 
in  suffering  an  imperfect  and  inferior  claim  of  title  to  become  a  legal  title  para- 
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from  disputing  his  landlord's  title,  unless  there  has  been  an  eviction 
under  tlie  paramouat  claim. 

But  in  answer  to  such  an  analogy,  it  may  be  said,  first,  that  what- 
ever may  have  been  the  origin  of  this  rule,'  or  its  earlier  application, 
it  ia  now  settled  that  wherever  the  landlord's  title  is  insufficient  for 
the  security  of  the  tenant,  the  relation  between  them  may  be  re- 
nounced, and  the  latter  may  protect  himself  under  the  paramount 
title  ; '  and  tliis  is  held  to  be  a  constructive  eviction.^    The  excep- 

'  It  is  now  well  aetlled  that,  except  where  tlie  lease  i*aa  hj  indenture,  this 
doctrine  is  of  modern  origin,  and  was  never  beard  of  till  towards  the  close  of  the 
last  century.  In  tlie  former  editions  of  this  treatise,  some  space  was  devoted  to 
this  sabjeL-t  (Covenants  for  Htle,  pp.  262-268,  3d  ed.),  but  slDce  their  publica- 
tion it  has  bean  dis<:ussed  bj  several  learned  authors,  as  also  from  the  bench,  and 
need  iberefore  only  be  incidentally  referred  to  at  this  time ;  see  an  able  article  on 
£«toppel  of  Tenant  to  deny  his  Landlord's  Title,  in  American  Law  Review,  Oc- 
tober, 1871;  Bigelow  on  Estoppel,  c.  15;  Notes  to  Moss  v.  Gallimore,  and 
Uncbess  of  Kingston's  case,  2  Smith's  Lead.  Cas.,  7th  ed.,  and  an  elaborate 
opinion  by  Woodruff,  J.,  in  Moffat  ti.  Strong,  9  Bosworth  (N.  Y.),  67,  inwhidi 
latter  the  tame  conclusions  were  reached  aa  those  heretofore  stated  in  this 

*  Thus,  a  payment  of  rent  by  a  tenant  to  a  mortgagee  claiming  under  a 
mortgage  prior  to  tbe  lease,  and  who  has  at  that  time  a  right  of  entry,  is  a  suf- 
ficient defence  in  an  action  for  rent  by  tbe  landlord;  Jones  v.  Clark,  20  Johns. 
61;  Magill  D.  Hinsdale,  ft  Conn.  469;  Smith  e.  Sbepard,  15  Pick.  (Mass.)  147; 
Stone  e.  Patterson,  19  id.  476 ;  Welch  b.  Adams,  1  Metcalf(Ma«s.),  194;  George 
V.  Putney,  i  Cusbing  (Mass.),  355 ;  Greeno  o.  Munson,  9  Verm.  37 ;  Simers  v. 
SaltoB,  3  Denio  (N.  Y.),  316;  Chambers  t.  Fl«ak,  6  Dana  (Ky.),  428;  Pope  v. 
Bi^a,  9  Bam.  &  Cress.  246 ;  see  Mayor  of  Poole  v.  Wbitt,  15  Mees.  &  Wels. 
£77 ;  Waddilove  d.  Bamett,  2  Bingham's  N.  C.  638 ;  Franklin  v.  Carter,  1  Com. 
Bench,  76Q;  Graham  f>.  Abopp,  3  Exchequvr,  198;  Doe  t>.  Barton,  11  Ad.  & 
£U.  314. 

*  Thus  in  Boss  v.  Dysart,  9  Casey  (Pa.),  454,  it  was  said :  "  Nor  is  it  neeea- 
aary  for  the  tenant  to  be  actually  removed  from  the  premises  to  give  him  a  good 
defence  against  rent.  Writs  of  habere  Jaciai  poiteanorum  are  well  executed 
trben  the  tenant  attorns  to  the  plaintiff  thereiu.  And  the  taking  of  a  lease  or 
contract  of  purchase  under  pressure  of  such  writ,  whure  there  is  no  fraud  or  col- 
lusion, is  an  actual  eviction  in  law,  which  dissolves  the  relation  between  the 
ttanant  and  bis  original  landlord."  Nor  need  tbe  pressure  be  that  of  a  writ. 
"  IT  a  party,"  said  Chief  Baron  Pollock,  "  having  a  good  right  to  eject  the  occu- 
pier of  demised  premises,  goes  tbera  and  demands  to  exercise  that  riglit,  and  tbe 
tenaot  says, '  I  will  change  tbe  title  under  which  I  now  hold,  and  will  consent  to 
hold  unUeryou,'  that,  according  to  good  sense,  is  capable  of  being  well  pleaded 
MM  an  expulsion;"  Mayor  of  Poole  n.  Wfaitt,  15  Meee.  &  Wels.  577,  and  see 
accord.  Clapp  e.  Coble,  1  Dev.  &  Battle,  Ch.  (N.  C.)  177  ;  Morse  o.  Goddard, 
13  Metcalf  (Mass.).  177 ;  George  u.  Putney,  4  Gushing  (Mass.),  354.  To  ren- 
der tbe  eviction  ■  valid  defence  against  the  landlord's  claim  for  rent,  it  must  take 
[dace  before  the  rent  falls  due;  Giles  v.  Comstock,  4  Comstock  (N.  Y.),  275. 
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tiona  to  this  application  of  the  rule  are  Biifficiently  obvious.  The 
analogy,  therefore,  if  any  really  exist,  is,  accordiog  to  the  later 
casee,  rather  in  favor  of  than  against  the  doctriue  now  under  cou- 
aideration. 

And,  secondly,  it  would,  moreover,  seem  clear  that  the  reasoua  in 
favor  of  a  somewhat  rigid  adherence  to  the  rule  tliat  a  tenant  shall 
not  dispute  his  landlord's  title,  lose  tlieir  force  wiien  applied  to  a 
conveyance  purporting  to  pass  the  whole  estate  of  the  grantor  and 
to  leave  no  reversion  in  him.'  For  the  relation  of  landlord  and 
tenant  imposes  upon  botli  parties  greater  rights  and  obligations 
than  that  of  vendor  and  purchaser.^  There  seems  no  obligation 
of  allegiance  and  loyalty  on  the  part  of  the  latter  towards  the  titl'e 
he  has  received.  The  mischief  to  which,  as  kretween  landlord 
and  tenant,  the  absence  of  such  a  rule  must  lead,  would  evidently 
be  that  a  tenant,  having  obtained  the  poesessiou  from  his  landlord, 
could  betray  it  to  another,  and  tlius  drive  the  former  to  an  eject- 
ment to  regain  the  possession,  and  no  landlord  would  ever  be  safe 
from  the  prospect  of  litigation.  Hence  the  tenant's  obligation  to 
restore  to  him  the  possession.^     But,  as  between  vendor  and  pnr- 

'  TbDB  the  rule  would  never  be  applied  la  tbe  cms  of  one  who  had  received  a 
conveyance  in  1^  coDtaining  k  reservation  of  a  ground-rent  to  the  grantor ; 
Brown  V.  Dickenon,  2  Jooea  (Fa.),  S72.  Tbe  case  of  Naglee  e.  Ingersoll,  7 
Barr  (Pa.),  166,  will,  on  examination,  be  found  not  to  contradict  thit.  "The 
fourth  plea,"  said  Bell,  J.,  "  ii  eitber  a  nil  liabitit  in  lenementit,  which,  in  core- 
nant,  is  bad  on  demurrer,  or  it  is' tantamount  to  a  pica  of  eviction.  But  neither 
of  tbe  latter  pleas  aet  out  the  name  of  the  evictor,  or  allege  that  he  entered  upaa 
the  defendant*!  pouetsion  by  virtue  of  a  laioful  titlt  acquired  before  or  at  lA^ 
time  of  Ike  grant  to  the  defendant.  This  averment  is  absolutely  essential  to  the 
Buffidency  of  such  plea." 

'  Blight  V.  Rochester,  7  Wheaton,  648  [  Walden  v.  Bodley,  U  Peters,  156 ; 
Watkins  ».  Holman,  16  id.  M;  Page  v.  Hill,  11  Missouri,  149;  Oaterbout  «. 
Shoemaker,  3  Hill  (N.  Y.),  £18;  Kenada  o.  Gardner,  3  Barb.  S.  C.  (N.  7.) 
689;  Averill  e.  Wilson,  4  id.  180;  Bigelow  p.  Finch,  11  id.  600;  James  rr.  Pat- 
terson, 1  Swan  (Tenn.).  311 ;  WinlerboUom  v.  Ingbam,  7  Queen's  Bench,  611. 

'  Or,  as  has  been  well  expressed  in  Judge  Hare's  note  to  tbe  Ducbess  of 
Kingston's  case,  "  It  is  well  known  that  a  recovery  cannot  be  had  in  ejectment 
without  proof  of  title,  and  tbat  it  may  be  defeated  by  proving  an  outslandirtf; 
tille  in  a  third  person.  The  result  of  allowing  a  tenant  to  deny  the  right  of  tbe 
landlord,  in  an  ejectment  for  the  land,  would  therefore  be  to  take  the  estate  Train 
the  latter  and  confer  it  on  the  former  whenever  there  was  a  defect  either  in  tbe 
title  itself  or  the  evidence  brought  forward  to  sustain  it.  And  the  law,  conse- 
qnendy,  will  not  tolerate  a  course  which  would  be  equally  inconsistent  with  pub- 
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chaser,  there  can  be  no  such  danger.  By  the  contract,  as  intended 
to  be  fulfilled,  the  title  and  possession  leave  the  vendor,  never  to 
return  to  him ;  and,  with  the  execution  of  the  conveyance,  as  a 
general  rule,  all  the  relations  between  the  parties  cease,  except 
those  arising  from  the  purchaser's  obligations  with  respect  to  the 
unpaid  porcfaaac-money  and  his  rights  upon  tite  covenants  which 
he  has  received. 

Hence  it  may  be  safely  said  that  in  those  courts  which  hold  that 
a  conBtmctive  eviction  is  caused  by  a  tenant  being  obliged,  on  pain 
of  dispossession,  to  accept  a  lease  under  the  paramount  title,  it 
irould,  a  fortiori,  be  held  that  a  constructive  eviction,  amounting 
to  a  breach  of  the  covenants  of  warranty  or  for  quiet  enjoyment, 
would  be  caused  by  the  purchase  of  such  title,  by  whomever  might 
be  entitled  to  the  benefit  of  the  covenants,  and  such  would  appear 
to  be  the  present  general  course  of  decision. 

In  the  early  case  in  New  York  of  Waldron  v.  McOarty,*  the 
plaintiff,  in  an  action  on  the  covenant  of  warranty,  averred  that  at 
tbe  execution  of  the  deed  to  himself  the  premises  were  incumbered 
with  a  mortgage,  that  they  were  afterwards  sold  under  a  decree  of 
the  Court  of  Chancery  for  the  principal  and  interest  due  ou  the 
mortgage,  and  that  he  had  been  obliged  to  purchase  them  in  order 
to  prevent  his  being  deprived  and  ousted  of  Uie  same,  to  winch  the 
defendant  demurred,  and  the  demurrer  was  sustained,  Spencer,  J., 
who  delivered  the  opinion,  saying,  "  In  good  sense,  tlie  covenant 
for  quiet  enjoyment  has  reference  merely  to  the  undisturbed  pos- 
session, and  not  to  the  grantor's  title.  In  the  present  case,  judging 
from  the  deed,  it  was  never  the  intention  of  the  grantor  to  oovenant 
that  the  lands  were  free  from  incumbrance.  From  precedents,  and 
as  no  authority  has  been  shown  that  the  covenant  for  quiet  enjoy- 
ment is  broken  by  any  other  acts  than  an  entry  and  eviction  or 
a  disturbance  of  a  possession  itself,  we  are  of  opinion  that  the 
demurrer  is  well  taken." 

It  is,  however,  believed  tliat  this  decision  is  no  longer  recognized 
as  authority  in  New  York,  nor  sustained  by  the  weight  of  auiJiority 

lie  policy  uid  private  fkitb,  and  might  prevent  men  from  letting  their  property, 
even  when  thej  were  unable  to  use  it  tbemselveB ;  when,  therefore,  possesBion  ii 
obtvned  under  a  lease,  the  lesiee  is  estopped  from  keeping  the  land  in  violation 
of  the  agTeameat  under  which  it  was  acquired ; "  2  Smith's  Lead.  Cas.  (7th 
Am.  ed.)  p.  750. 
>  S  Johu.  471. 
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elsewhere.  ThuB,  in  the  case  of  Sprague  v.  Baker,'  where  one  who, 
having  receiTed  laud  with  oovenaats  for  quiet  ei^oymeut  and  of 
warranty,  paid  the  amount  of  a  mortgage,  upon  beiug  threatened 
by  the  mortgagee  to  sue  for  poaaession  of  the  premiaes  under  it,  it 
wea  held  that  there  waa  "  nothing  to  diatiuguiah  this  case  from  that 
of  Hamilton  v.  Cutts,'  but  a  point  of  form,  which  doea  uot  aSect  the 
merits  of  the  queatiou.  The  plaintiff  baa  been  disturbed  in  the 
enjoyment  of  his  possession,  and  he  haa  been  compelled  to  purchase 
in  another  title  for  his  own  security,  which  we  think  very  clearly 
has  been  a  lawful  interruption,  and  a  breach  of  the  covenant  of 
quiet  enjoyment." 

So,  in  a  recent  case  in  Pennsylvania,  a  mor^agor  conveyed  the 
premiaes  bound  by  the  mortgage,  reaerviug  to  himself  a  ground- 
rent,  and  covenanting  that  the  purchaser  should  at  all  times  there- 
after freely,  peaceably  and  quietly  have,  hold,  and  enjoy  the 
premises,  without  any  molestation,  interruption  or  eviction  of  the 
grantor  or  his  heirs  or  any  one  claiming  under  him  or  them,  or  by 
or  with  his  or  their  acts,  means,  consent  or  procurement.  The 
pnrchaaer  aold  to  the  plaintiffs,  who,  upon  the  premiaes  being  ad- 
vertised at  sheriff's  aale  under  proceedings  on  tlie  mortgage,  pur- 
chased them  and  took  a  deed  therefor,^  and  this  was  held  a  sufficient 
eriction  to  entitle  the  plaintiffs  to  recover.* 

■  17  Mua.  690.  ■  4  Mua.  350  \  tupra,  p.  146. 

'  It  will  be  observed  that  the  facts  in  this  case  were  almost  identical  with  those 
in  Waldron  o.  McCartjr,  fupra. 

*  Brown  V.  Dtckeraon,  2  Jones  (Pa-).  373.  "  It  is  true,"  said  Bumside,  J., 
who  delivered  the  opinion  of  the  court,  "  that  the  covenant  for  quiet  enjoymeDt 
goes  more  particularly  Co  the  poaaeasion  than  to  the  title.  Hence,  to  have  tt 
breach  of  it,  ordinBjily,  it  is  necessary  to  give  evidence  of  an  eftry  upon  tike 
grantee,  or  o£  expulsion  from  the  premises,  or  some  actual  disturbance  of  the 
poueasion  (2  Sugden  on  Vendors,  10th  ed.,  514-522).  by  reason  of  some  adverse 
right  existing  at  the  making  of  the  covenant,  not  of  one  subsequently  acquired ; 
Ellis  D.  Welch,  6  Mass.  246,  Proof  of  the  demand  of  possession  on  a  superior 
right  will  not  be  deemed  salficient  on  which  to  found  the  action ;  to  maintain  it, 
th£  plaintiff  must  exhibit  nn  assertion  and  proceeding  on  that  title,  an  ouster  or 
disturbtuice  by  means  of  it ;  but  a  technical  ouater  on  a  judgment  at  iaw  is  not 
absolutely  necessary;  3  Greenl.  £t.  §  243.  Here,  one  of  Hie  plaintiffii  was  ant 
of  possession ;  aod  the  other,  in  order  to  retun  the  possession,  was  forced  to 
purchase  at  the  aherifTs  sale,  and  that  to  prevent  such  an  ouster  as  would  ha-re 
kept  him  out  forever.  Tbe  rule,  as  settled  in  WaldroD  v.  McCarty,  8  Johns.  464, 
has  not  met  the  approbation  of  tbe  profession  in  many  States  of  this  Union.  It 
ia  too  technical,  aod  puts  a  grantee  to  unnecessary  expense  and  trouble,  and  haa 
been  properly  overruled  in  many  of  the  courts.    We  particularly  refer  to  the 
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So,  in  a  late  case  in  MassachtiBetts,  vhere  the  facts  were  almost 
similar,  the  court  said,  "The  premises  were  offered  for  sale  at 
public  aaction,  and,  if  the  plaintiff  had  not  become  a  purchaser,  he 
had  a  right  to  presume  that  he  should  be  dispossessed  bj  the  pur- 
chaser, and  he  was  Justified  in  acting  upon  that  presumption,  and 
the  defendant  could  not  be  thereby  injured ;  for,  undoubtedly,  if 
the  plaintiff  had  not  become  a  purchaser,  he  would  have  been 
evicted  if  he  had  refused  to  yield  possession,  and  in  such  case  the 
defendant  would  he  responsible  for  the  costs  of  suit  in  the  action 
a^inst  the  plaintiff  as  well  as  for  the  value  of  the  land,  if  duly  no- 
tified of  the  pendency  of  the  action."  ^   The  same  doctrine  has  been 

leaned  snd  able  opimon  of  Psrker,  Chief  Justice  of  the  Supreme  Court  of  New 
Hunpsbire,  iu  Loomia  o.  Bedel,  UN.  Uaiiip.74  (see  this  case  more  particolarlj 
Doticed,  infra),  where  it  is  held  that  where  there  ia  a  conveyance  with  a  covenant 
of  wairantf ,  and  there  is,  in  fact,  a  superior  title,  which  ia  asserted  by  offering 
the  premises  for  sale  at  public  auction,  and  the  grantee,  under  the  subsequent 
conveyance,  yields  to  the  superior  title  and  purchases  it,  this  assertion  of  title 
and  purchase  is  a  sufficienC  ouster  or  disturbance  to  sustain  an  action  on  the  cov- 
enant of  warranty,  notwithstanding  there  was  no  actual  dispossession.  It  is  fur- 
Uier  ruled  that  if  oue  of  several  grantees,  under  the  subsequent  conveyance, 
make  the  purchase  and  remain  in  poisession,  all  may  bave  Ibeir  action  on  the 
covenant.  These  principles  are  directly  in  point,  and,  if  respected,  rule  this 
ease.  The  Weight  of  modem  authority  is  in  accordance  with  them.  King  c.  Kerr, 
6  Ohio,  156,  decides  that,  if  the  vendor,  in  pouessiou  (after  a  judgment  in  eject- 
ment sgainsthim),  buye  in  the  claimant's  title,  that  is  equivalent  to  an  execution, 
and  an  actual  ouster  is  not  necessary ;  see  also  Foote  c.  Burnett,  10  Ohio,  830. 
The  same  good  sense  is  found  in  New  Jersey ;  Stewart  o.  Drake,  4  Halsted,  139, 
140.  A  mortgaged  premises  to  B,  and  then  sold  them  to  C,  with  a  covenant  of 
quiet  enjoyment;  tbe  premises  were  afterwards  eold  under  B's  mortgage  to  D, 
who  was  C's  son-in-law  and  tenant  in  possession;  D  sold  and  gave  possession  to 
C;  held,  an  eviction,  and,  in  the  opinion  of  tbe  court,  there  was  an  eviction  when 
the  premises  were  bought  in  by  D.  Tbey  have  substantially  adopted  the  same 
principle  in  Alabama;  Davenport  «.  Bartlett,  9  Alabama,  179.  We  therefore 
think  the  weight  of  authority  is  with  the  plaintiff,  and  tbe  nonsuit  ought  to  be 
taken  off." 

'  Whitney  o.  Dinsmore,  6  Gushing  (Mass.),  124.  The  early  New  York  cases 
of  Waldron  ».  McCarty,  Kortz  v.  Carpenter,  &c.,  were  relied  on  by  the  defend- 
ant, but  the  court  said,  "  However  this  may  be,  we  consider  the  law  well  settled 
in  this  Commonwealth,  and  we  see  no  reason  for  adopting  tbe  doctrine  laid  down 
in  the  cases  cited  from  the  New  York  reports.  The  question  is,  whether,  in  all 
case*,  a  party  must  wait  until  he  ia  actually  evicted  or  ousted,  before  he  can  have 
tbe  ben^t  of  the  covenant  of  warranty.  We  bold  that  there  may  be  other  acta 
of  ihe  party  having  a  paramount  title,  which  may  be  equivalent  to  an  eviction. 
In  tbe  c»ae  of  Duvall  v.  Craig,  2  Wheaton,  45,  it  was  held  that,  if  a  grantee  is 
imable  to  obtain  possesuon,  in  consequence  of  an  existing  poMeasion  or  seisin  by 
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recognized  and  applied  in  many  other  States,  and  ia  supported  by 
the  weight  both  of  reason  and  authority.^ 

a  perBon  clsimtDg  or  holding  under  &n  elder  title,  it  ie  equivalent  to  an  eviction. 
And  80  we  thiok  if  the  grantee  is  in  poesetsion,  and  a  claim  is  made  on  him  b^  a 
parly  having  a  title,  againat  which  he  ii  nnable  to  defend  himself,  he  ma/  field 
to  a  dispossession  or  purchase  in  the  paramomit  title ;  and  the  present  case,  we 
are  of  opinion,  depends  on  a  similar  principle." 

'  White  e.  Whitney,  3  Metcalf  (Maas.),  81;  Bemia  o.  Smith,  10  id.  194; 
Eastabrook  v.  Smith,  6  Gray  (MasB.).  672 ;  DonneU  ».  Tbompson,  1  Fairf.  (Me.) 
170;  Kelly  ■>,  Lov,  18  Maine,  244;  Cole  «.  Lee,  SO  id.  S92  (see  this  case 
noticed,  in/To)  ;  Stewart  ».  Drake,  4  Halsted  (N.  J.),  139 ;  Haffey  p.  Birchetta, 
11  Leigh  (Va.),  88 ;  Dnpny  v.  Roebuck,  7  Alabama,  488  (see  this  case  noticed 
more  particularly,  infra)  ;  Guuter  e.  Williams,  40  id.  572 ;  Harding  e.  Larkin, 
41  Illinois,  422;  McConitell  n.  Downs,  48  id.  271 ;  Claycomb  c.  Monger,  51  id. 
874;  MoGary  e.  Hastings,  39  Caliroroia,  360;  Tuite  «.  Miller  (Ohio),  6  West. 
Law  Journal,  413  (and  see  King  c.  Kerr,  5  Ohio,  1.^4,  whose  decision,  it  was 
said  in  Johnson  e.  Nyce,  17  Ohio,  69,  infra,  was  controlled  by  the  local 
"  occupying  claimant  law  ") .  In  Leary  ».  Durham,  4  Geoi^a,  fi93,  after  land  had 
been  conveyed  with  a  general  covenant  of  warranty,  the  widow  of  a  former  owner 
made  appliuation,  under  the  local  statutes,  for  an  admeasuremeot  and  assignment 
of  dower,  upon  which  commiaeionerB  were  regularly  appointed,  and  tlieir  return 
was  made  the  judgment  of  the  court,  which  directed  a  writ  of  posaession  to  be 
issued  upon  application  of  the  demandant.  The  plaintiff  (the  assignee  of  the 
covenantee)  rested  his  case  here,  with  proof  that  the  injury  to  the  land  was  four 
or  five  hundred  dollars,  and  that  his  covenantor  had  notice  of  the  pendency  of 
these  proceedings.  Un  the  trial,  the  court  ordered  a  nonsuit,  on  the  ground 
(among  others)  that  there  had  been  no  eviction.  But  the  judgment  was  reverted 
by  the  Supreme  Court,  and  Lumpkin,  J.,  in  delivering  the  opinion  of  the  coort, 
after  referring  to  the  local  provisions  as  to  assignment  of  dower,  held  the  follow- 
ing language :  "  All  of  this  has  been  done  in  the  present  caae,  except  that  the 
record  furoiabes  no  evidence  that  a  writ  of  possession  has  ever  issued.  The  legal 
presumption  is  that  none  was  needed,  and  that  the  tenant  surrendered  voluntarily. 
The  witnesses  testify  that  Leary,  the  plaintiff,  has  been  injured  lome  four  or  five 
hundred  dollars.  We  think  that  the  case  should  have  been  submitted  to  the  jury. 
After  the  judgment  of  confirmation  by  the  court,  not  only  the  actual  but  the 
market  value  of  the  premises  has  diminished  to  the  extent  of  tbe  worth  of  the 
dower.  The  tenant  would  have  subjected  himself  to  the  payment  of  rent  by 
holding  over.  The  judgment  of  the  court  bad  settled  the  fact  that  there  was  an 
ontstanding  and  better  title  than  Durham's  to  a  portion  of  tbis  land.  The  exist- 
ence of  thiB  claim  was  an  incumbrance,  ascertained  and  fixed  by  law,  and  was,  in 
OUT  opinion,  such  a  breach  of  the  warranty  aa  to  authorize  a  suit,  not  to  recover 
nomiual  damages  only,  but  indemnity  for  the  actual  injury  incurred.  If  tbe  for- 
mal entry  of  a  mortgagee  for  foreclosure,  though  made  under  a  statute  which  does 
not  require  that  the  possession  of  the  mortgagee  should  be  continued,  is  a  breach 
(9  Mass.  Rep.  495;  16  Pick.  56),  the  conclusion  is  irresistible  that  the  pro- 
reeding  in  this  claim  of  dower  would  sustain  the  present  suit."  But  it  may  be 
doubted  whether  the  judgment  of  nonsuit  m  this  case  was  not  properly  entered. 
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Tliere  are,  it  is  true,  some  decisioiiB  which,  at  first  sight,  do  not 
Bppear  to  be  in  accordance  with  this  proposition,  and  some  tUcta 
which  are  not  quite  reconcilable  to  it,  but  it  is  believed  to  be  sup- 
ported bj  the  weight  of  modern  authority.^ 

If,  indeed,  the  plaiatiff  had  proved  that  he  "  had  lurrendered  ToluntaiTly,"  tike 
above  renurkt  would  hsve  been  perfectly  correct.  So,  if  there  had  been  evidence 
that  he  had  paid  four  or  five  hundred  dollars  (aa  ia  Doonelt  t>.  Thompaon,  1 
Fairf.  (Me.)  170,  and  Tuite  v.  Miller.  6  West.  Law  Journal,  413 ;  the  case  of 
Davis  p.  Logan,  8  B.  Uonroe,  343,  wu  a  auit  in  equity,  where  all  the  parties  to 
the  title  being  before  llie  court,  there  wai  a  general  adjoBtment  of  title  and  aet- 
dement  of  damages) ;  but  the  testimony  of  the  witneaces  leems  to  have  merely 
been  that,  by  the  proceedings,  the  market  value  of  the  land  wa»  diminished  by 
that  amount ;  that  i»  to  say,  the  covenantee  would,  before  a  resale  of  the  prem- 
iaea  by  himself,  be  obliged  to  discharge  the  incumbrance  orhave  its  price  deducted 
from  the  purchase -money  be  would  receive,  and,  until  these  events  bad  actually 
happened,  it  would  seem  that  he  bad  no  right  to  more  than  nominal  damages; 
infra,  Ch.  IX.  The  case  is  worthy  of  consideration  as  evincing  a  strong  deeire  in 
that  State  to  make  the  covenant  of  warranty  as  comprehensive  aa  possible;  and 
the  course  of  dedsioo  in  South  Carolina,  where  an  eviction  is  held  unne<«ssai7 
to  a  breach  of  this  covenant,  was  cited  with  approbation.  Indeed,  the  precise 
point  decided  inLearyo.  Durham  arose  in  a  very  recent  case  in  that  State,  where 
it  was  held  that  the  mere  assignment  or  assessment  of  dower  constitutes  a  breach 
of  the  covenant  of  warranty ;  Lewis  c.  Lewis,  5  Richardson's  Law  (S.  C.)  R.  12. 
Bat  it  will  be  remembered  that  in  South  Carolina  the  covenant  of  warranty  is,  in 
obedience  to  a  long  course  of  decision  there,  treated  as  a  covenant  for  seisin; 
see  Mackey  v.  Collins,  2  Nott  &  McCord  (S.  C),  186 ;  and  see  also  Williams 
V.  Weatherbee,  1  Aikena  (Vt.),  240. 

■  In  Witty  V.  Hightower,  12  Sm.  &  Marsh.  (Miss.)  478,  the  facts  averred  in 
tbe  declaration  were  nearly  the  same  as  those  in  Waldron  v.  McCarty,  wnpra,  p. 
161,  and  the  declaration  was  held  bad  on  demurrer.  So  in  the  more  recent  caM 
of  Burma  v.  Wilkinson,  81  Mississippi,  537,  where  it  was  said,  "  until  the  pur- 
chaser bat  yielded  possession  to  the  superior  title,  and  been  dispossessed  thereof, 
the  contract  of  purchase  must  be  considered  as  in  existence,  and  any  outstanding 
title  acquired  by  him  cannot  amount  to  an  eviction,  but  will  be  treated  as  a  pur- 
chase  of  an  outstanding  title,  which  cannot  be  used  in  disparagement  of  the  title 
derived  from  the  original  purchaser.^'  In  Hannah  v.  Henderson,  4  Indiana,  174, 
the  (acts  were  much  the  same,  and  the  court  considered  that  "  the  mere  existence 
of  the  better  title  could  not  have  constituted  an  eviction  of  the  plaintiff.  If  he 
had  yielded  to  it  by  giving  up  possession,  or  bought  it  in  and  continued  his  pos- 
cession  onder  it,  the  action  might  have  been  sustained,"  but  it  was  decided  that 
**  the  mere  payment  of  tbe  judgment  to  avoid  a  aacriGce  of  the  land  on  execn- 
tioo,  and  even  a  consequent  eviction,  will  not  authorize  a  suit  againat  the  grantor 
on  the  covenant"  la  Reasoner  t>.  Edmundson,  5  Indiana,  393,  although  tbe 
mortgage  had  been  foreclosed,  and  the  premises  bought  in  by  the  mortgagee,  yet 
no  sheriff's  deed  had  been  made  to  him,  and  there  was  no  evidence  that  the  plain- 
tiff bad  either  yielded  up  the  possession  or  purchased  the  mortgagee's  title,  and 
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It  may,  perlmps,  be  said  that  there  should  be  a  distinction  taken 
between  a  lease  and  a  purchase  of  the  paramount  title  by  the  cove- 
it  WW  hence  properly  held  that  there  bad  been  no  eviction.  "  llie  cue,"  Bftid 
the  court,  "is  clearly  distinguishable  from  Hunte.  Amidon,  4  Hill  (N,  Y.)>  34A, 
a  ca«e  that  goes  fsrtiier  in  inferring  an  eviction  from  facts  than  any  other  we  have 
met  with."  In  Hunt  t>.  Amidon  (1  Hill,  147;  8.  C.  4  id.  34fi),  the  defendant  had, 
for  the  consideration  of  tl,200,  sold  to  the  plainlifi^B  grantor,  witb  a  covenant 
of  warranty,  premises  which  were  then  incumbered  by  a  mortgage,  under  fore- 
doinre  of  which  the  premises  vrere  afterwards  sold  and  bought  for  9170  by  the 
plaintiff,  who  then  brought  an  action  ofasaampsit  for  money  paid  to  tiie  vendor's 
Qse;  and  Walworth,  Cb.,  in  delivering  the  opinion  of  tbe  court,  aaid:  — 

"  It  is  perfectly  evident  that  if  Hunt,  instead  of  purchaaing  in  the  premises 
himself  under  the  decree  of  forec^losnre,  had  suffered  them  to  be  sold  to  a  third 
person,  and  bad  delivered  up  the  possession  to  the  purchaser  as  directed  by  the 
decree  of  foreclosure,  he  could  immediately  have  brought  an  action  at  law  against 
Amidon,  as  assignee  of  tbe  covenant,  for  quiet  enjoyment  contained  in  the  deeid 
from  Amidon  to  Babcock,  in  which  action  he  would  have  recovered  the  whole 
91,200  mentioned  in  that  deed  as  tbe  consideration  for  the  premises.  The'de- 
fendant,  therefore,  has  been  clearly  benefited  by  tbe  plaintifTs  bidding  in  the 
premises  himself  at  the  Master's  sale  for  the  S470  which  was  due  upon  the  decree 
for  the  debt  and  costs  on  the  mortgage  foreclosure.  Tbe  question  then  arises, 
whether,  i^pon  equitable  principles,  tbe  plaintiff'  was  bound  to  stand  aside  and 
Buffer  bis  land  to  be  sacrificed  to  a  stranger  for  this  smaller  sum,  and  then  to  resort 
to  bis  action  at  law  upon  the  covenant  in  Che  deed  to  Babcock ;  or  whether  the 
decree  of  forecloBure  and  sale,  which  undoubtedly  contained  tbe  usual  directions 
as  provided  for  in  the  135thTule  of  the  Court  of  Chancery,  that  tbe  purchaser 
should  be  let  into  possession  upon  production  of  the  Master's  deed,  and  tbe  actual 
sale  under  that  decree,  were  not  of  themselves  equivalent  in  equity,  at  least  to  an 
actual  emotion  of  Hunt,  by  an  action  at  law  founded  upon  a  title  paramount  to 
that  which  Amidon  conveyed  to  Babcock  with  warranty."  (And.  up  to  this  pioint, 
this  case  of  Hunt  d.  Amidon  has  been  affirmed  by  the  very  recent  cose  of  Cowdrey 
».  Coit,  44  New  York,  382.)  But  the  Chancellor  went  on  to  say :  "  It  is  at  least 
doubtful  whether  an  action  at  law  could  have  been  sustained  upon  this  covenant 
for  quiet  enjoyment  without  showing  an  actual  eviction.  And  I  admit  that,  under 
inch  a  covenant,  the  grantee  of  the  land  has  no  right  to  give  it  up  voluntarily  to 
a  stranger  who  claims  by  title  paramount,  or  even  to  pay  off  an  alleged  incum- 
brance without  suit,  and  then  resort  to  his  action  upon  the  covenant  in  the 

The  remark  that  the  grantee  hat  no  right  to  give  up  voluntarily  to  a  stranger 
who  claims  by  title  paramount,  is  entirely  justified  by  the  authorities  (see  in/ra) ; 
and  the  expression,  "  or  even  to  pay  off  an  alleged  incumbrance  witliout  »uit,'" 
must,  it  is  apprehended,  be  referred  to  the  same  meaning;  for  it  is  generally 
held,  that  altbougb  it  is  absolutely  necessary  that  the  adverse  claim  should  be 
hostilely  asserted,  yet  that  it  is  not  necessary  that  tbe  assertion  should  be  made 
by  a  judgment,  or  even  a  suit,  any  more  than  it  is  necessary  that  an  eviction, 
when  actual,  should  be  under  legal  process  and  the  effect  of  a  judgment,  a  decree 
or  a  suit  is,  in  this  relation,  no  more  than  an  unequivocal  assertion  of  the  right 
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nantee,  inasmucli  as  in  case  of  a  lease  it  is,  ia  legal  constmctiou-, 
the  holder  of  the  paramount  title  vho  is  in  posseBsion,  the  posses- 

by  the  pBramoimt  clunuuit  (see  infra).  In  Fowler  c.  Poliog,  6  Barbour's 
S,  C.  (N.  Y.)  168,  Edmonds,  J.,  said,  in  delivering  the  opinion:  "The 
grantee  maj  aurrender  posseuion  to  the  rightful  owner,  and  that  will  ba  a 
anfficient  onater  to  entitle  him  to  hit  action  on  the  covenant  of  warranty.  It 
ia  tme  the  Chancellor  said  hi  Hunt  c.  Amidon,  in  the  Court  of  Errors,  that  the 
grantee  had  no  right  to  give  up  voluntarily  to  a  stranger  claiming  by  title  para- 
motint;  bat  his  remark  was  obiter,  and  he  was  evidently  mistaken."  It  wonid 
B«eni,  however,  that  if  tbeCbanceUor  meant  that  a  grantor  had  no  right  to  aban- 
don the  possession,  until,  at  least,  a  demand  made  by  the  paramount  ovrner  or 
soroetliing  done  by  the  grantee,  his  language  is  fully  jugtiHed  by  authority.  After 
a  rapid  review  of  some  of  the  authorities,  it  was  added,  "  From  these  confiicting 
snthorities,  I  deduce  the  tnae  rule  in  this  State  to  be  that  there  must  be  an  actual 
disturbance  of  the  possession,  and  that  where  the  covenantee  is  actually  out  of 
possession,  either  by  due  process  of  law  or  by  an  entry  of  the  rightful  owner  or 
by  a  surrender  to  one  having  the  paramount  title,  there  is  an  eviction;  the  cove- 
nant i*  broken  and  an  action  will  lie."  In  this  case,  the  purchaser  had,  at  the 
iiutance  and  request  of  his  vendor,  instituted  proceedings  in  partition  .between 
himself  and  the  holders  of  the  paramount  title  (the  latter  having  a  title  to  an  un- 
divided part  of  the  land),  and  had  their  share  set  off  to  them  in  severalty  and 
surrendered  possession  to  them.  Under  these  circumstances,  it  was  obviously 
held  that  there  was  an  eviction  pro  tanto,  and  the  remarks  as  to  the  purchaser 
being  "  actually  out  of  possession,"  would  seem  not  to  be  necessary  to  the  deci- 
sion. In  the  very  recent  case  of  Bordewell  v.  Colie,  1  Lansing  (N.  Y.),  146, 
the  decisions  in  Massachusetts  were  cit«d  with  approbation,  and  it  was  added: 
•*  The  tendency  of  all  courts  governed  by  the  rules  of  the  common  law  is  to  favor 
sad  &cilitale  remedies  on  covenants  for  title,  and  to  moderate  the  ancient  rule, 
irliicb,  in  many  cases,  is  severe  and  unjust  on  the  purchaser." 

In  Paul  0.  Witman,  3  Walts  &  Serg.  (Pa.)  407,  however,  Rogers,  J.,  ob- 
served, "  there  must  be  a  change  of  possession,"  which  is  unqueetionably  correct ; 
bat  the  change  of  possession  may  be  a  constructive  one,  —  there  muat  be  a  cessa- 
tioQ  of  enjoyment  under  the  bad  title ;  but  it  would  seem  an  unneceaaary  prelude 
to  the  acqnisition  of  a  new  enjoyment  under  the  good  title  to  go  through  a  form 
o£  ouster  and  re-entry.  In  Paul  t>.  Witman  there  was  neither  averment  nor  proof 
of  any  thing  to  support  even  a  constructive  eviction,  and  hence  the  court  correctly 
■aid :  "  A  judgment  in  ejectment,  without  more,  is  not  an  eviction ;  there  must 
be  a  cEiange  of  possession.  But  if  the  declaration  had  averred  an  eviction,  and 
the  proof  had  been  that  the  covenantee  bad  actually  retired  before  the  judgment, 
or  had  been  compelled  to  take  a  lease  under,  or  to  purchase  the  good  title,  it  is 
poMible  that  he  might  have  been  held  entitled  to  recover ; "  and  this  was  so 
dedded  in  the  recent  case  of  Knepper  v.  Kurtz,  8  P.  F.  Smith  (Pa.),  480.  vriib 
cbe  proper  qualification  that  it  was  necessary  that  the  adverse  title  or  incumbranoe 
■bonid  have  been  boatilety  asserted  (see  supra,  p.  148,  andin^ra,  p.  176).  In  the 
caw  of  Poyntellu.  Spencer,  6  Barr  (Pa.) ,  267.  Gibson,  C.  J.,  remarked :  "  Though 
a  covenantee  must  actually  go  oat  of  possession  to  bring  himself  within  the  words 
of  toe  covenant,  he  need  not  wait  till  he  is  thrust  out."    If,  however,  the  preced- 
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8ion  of  the  tenant  being  that  of  the  landlord,  while  in  case  of  s 
purchase  the  possession  remains  in  the  coTenantee.  To  this  it 
may  be  answered,  that,  although  in  the  latter  case  the  covenantee 
in  reality  remains  in  posaeBsion,  yet  he  is  supposed  to  have  been 
actually  ousted,  whereby  all  ooouection  with  his  former  title  is 
dissolved,  and  then  to  have  been  reinstated  under  the  paramount 
title.» 

In  all  the  foregoing  cases  the  purchase  of  the  paramount  title 
had  been  made  after  the  establishment  of  the  latter  by  a  judgment 
or  decree.  But  as  it  has  been  already  seen  that  the  autliorities  as 
to  ouster  in  pais  draw  no  distinction,  save  aa  to  burden  of  proof, 
etc.,  between  cases  where  the  title  has  or  has  not  been  tlms  first 
established,  so  it  will  be  found  that  no  such  distinction  is  taken  as 
to  constructive  eviction ; '  and  it  is  now  held  that  a  purchase  by  a 

ing  BenlenceB  &re  carefully  read,  it  will  be  BMn  UiaC  this  espreuion  must  not  be 
construed  too  literoU^r.  These  are,  "If  tbey  (the  holden  of  the  better  title)  bad 
ai-tuallj  tumed  htm  out,  his  reUtiou  to  the  render  would  have  been  dissolved, 
aikd  he  would  theo  have  unquestionably  been  at  liberty  to  form  a  new  one  by 
leasing  or  parchasiog  from  them.  But  for  what  purpose  execute  a  writ  of  pos- 
sessioD,  and  bring  him  back  at  the  next  moment  as  a  leasee  or  a  purchaser  P  The 
ceremony  would  have  been  a  ridiculous  one.  A  fordble  eviction  oa  a  recovery 
by  title  is  not  an  indispensable  ingredient  in  tbe  breach  of  a  warranty.  The 
defendant  may  give  way  to  such  a  recovery,  and.  though  be  must  actually  go  ont 
of  possession  to  bring  himself  within  tiie  words  of  the  covenant,  he  need  not  wait 
till  he  is  thrust  out."  Tbe  law  in  Pennsylvania  may  be  said  to  be  now  settled  by 
the  esse  of  Brown  e.  Bickerson,   supra,   p.  163,  in  accordance  with  modem 

'  Poynt«ll  V.  Spencer,  6  Barr  (Pa.),  257.  It  seems  hardly  necessary  to  n- 
mork  that,  in  every  case  b  which  an  eviction  would  be  held  U>  be  caused  by  the 
purchase  of  the  paramount  title,  the  damages  would  be  measured  by  the  amount 
which  had  been  fairly  and  bona^fide  paid  for  this  pnrpose,  and  could  never  exceed 
that  amount. 

*  That  is  to  say,  no  distinction  is  made  as  to  'a  yielding  np  of  the  possession 
when  the  paramount  title  has,  or  when  it  has  not  been  established  by  a  judgment 
or  decree,  it  being  sufficient  that  its  holder  has  either  the  right  to  obtain  posses- 
■ion  himself,  or  to  deprive  tbe  purchaser  of  it ;  the  only  difierence  bang,  that 
when  there  is  no  such  judgment,  the  covenantee  retires  at  bis  peril,  with  the 
bnrden  of  proving  that  the  adverse  title  was  one  to  which  he  would  have  been 
compelled  to  yield.  Where  there  is  a  judgment,  it  is  held  by  some  authorities  to 
be  prima  facit  evidence,  and  when  the  covenantor  has  proper  notice  of  the 
action,  it  is  conclosive  evidence  of  the  better  title.  If  it  be  objected  that  when 
there  is  no  judgment  or  decree  of  a  court  of  competent  jurisdiction,  evet7  door 
seems  open  to  fraud,  and  a  party  may  receive  the  possession  of  land  with  a  cove- 
nant of  warranty,  and  without  ever  having  left  that  possession,  colluaively  par- 
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coveDantee  of  an  oatstanding  paramount  title,  when  that  title  is 
actually  asserted,  will  conetitute  such  an  eviction  as  will  entitle 
him  to  damagea  upon  his  covenants  for  quiet  enjoyment  or  of  war- 
ranty, measured  by  the  amount  he  has  thus  paid. 

Thus,  in  a  case  in  New  Hampshire,  the  plaintiff,  in  his  action  on 
the  covenant  of  warranty,  proved  a  prior  conveyance,  by  his  oove- 

cbaM  in  Mij  title,  and  then  Bue  apon  hia  corenADt;  itinajbe  replied,  tbatnhen 
friod  is  intended,  it  ia  easy  to  bide  it  behind  a  judgment  or  decree  of  a  court. 
It  ig  imposaible  for  coarta  to  give  a  Mvere  Bcrutiny  to  everj  decree  or  judgment 
wbidi  the;  pronounce,  where  ibere  ii  a  prima  facie  right  to  Buch  a  judgment  on 
one  aide,  and  no  denial  of  that  right  on  the  other ;  nor,  even  if  thej  had  the 
pover,  would  it  be  proper  to  do  so.  But  this  very  circumstance  has  given  riae 
to  the  familiar  rule  that  although  the  judgment  of  a  court  of  competent  juriBdio- 
tion.  acting  within  the  scope  of  its  anthoritj,  cannot  be  inquired  into  collaterall]', 
but  binds  parties  and  privies  to  it,  yet  that  it  may  always  be  impeached  on  the 
ground  of  fraud,  and,  of  course,  this  rule  equally  applies  to  actions  on  the  cove- 
nanta  for  title ;  Wilaon  c.  McElwue,  1  Strobhart  (S.  C.),66.  Even  where  there 
is  no  pretence  of  fraud  or  colluaion,  there  aeema  but  a  single  case  in  which,  in  the 
action  on  the  coveDant.  tbe  whole  question  of  title  cannot  be  gone  into,  and  that 
is  where  the  party  bound  by  the  covenaot  refuses,  upon  proper  notice,  to  come 
in  and  defend.  Having  thus,  by  hia  own  lacha,  lost  the  advantage  of  trying  the 
qoestion  of  title  then,  he  muat  suffer  for  his  neglect  afterwards ;  and  even  under 
these  circumatancet,  tbe  plaintiff  iB  obliged  to  prove  that  tbe  adverse  title  IB  not 
one  derived  from  himself. 

Indeed,  in  proportion  as  the  conclusiveness  of  the  judgment  is  increaaed,  tbe 
temptation  to  fraud  will  increase  also;  and  it  ia,  therefore,  most  for  the  interest 
of  tbe  covenantor  that  a«  little  efiect  as  possible  be  given  to  a  judgment  to  which 
he  baa  not  been  a  par^  or  privy.  But  the  advantage  to  be  obtained  by  the  cov- 
enantee fi^m  a  collunve  judgment  can  always  be  counteracted.  Such  an  advan- 
tage mnat  be  sought  to  be  gained,  if  at  all,  by  enabling  him  to  purchase  in  the 
paramount  title  at  a  low  price,  and  then  recover  from  the  covenantor  tbe  full  con- 
sideration  paid  for  die  premiaea.  But  by  limiting  the  damages,  aa  ia  done  in  the 
ct«e  of  the  covenant  againat  incumbrancea,  to  the  actual  amount  thus  paid,  every 
temptation  to  Rraud  is  precluded,  and  tbe  covenantor  is  always  allowed,  in  miti- 
gatioD  of  damages,  to  give  evidence  of  whac  tbe  plaintiff  has  paid  to  buy  in  tbe 
ontatandiDg  title ;  Tufts  t>.  Adama,  8  Pick.  (Maaa.)  SaO;  Cote  t>.  Lee,  SO  Maine, 
392.  And  if  tbe  amount  which  he  has  thus  paid  be  a  nominal  one,  hia  damagea 
wilt  be  nominal  also ;  Leffingwell  o.  Elliot,  8  Pick.  467 ;  a.  c.  10  id.  204 ;  Loomis 
0.  Bedel,  11  N.  Hamp.  67.  There  are  dieta  to  a  contrary  effect  in  Martin  o, 
AtkioBOB,  7  Georgia.  237,  where  Lnmpkin,  J.,  in  delivering  tbe  opiuion,  said: 
**  Whenever  a  vendee,  in  order  to  protect  his  titie,  takes  up  an  outstanding  in* 
cnmbrance,  he  is  entitled  only  to  be  refbnded  the  amount  paid.  But  when  the 
property  is  b<ma  Jide  sold  under  a  mortgage  or  judgment  lien,  existing  at  the 
time  of  the  contract,  without  frand  or  connivance  on  tbe  part  of  the  vendee,  and 
tbe  vendee  repurchaaea  it,  the  price  which  he  paya  is  no  criterion  whatever  of  the 
damage  soatained." 
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nantor,  of  part  of  the  premises  to  other  parties.  The  laod  was  wild 
and  uncultivated,  and  there  was  no  actual  possession  bj  any  one. 
Upon  the  death  of  one  of  the  prior  grantees,  hie  interest  in  the  land 
was  sold  bj  his  administrator  at  public  sale  and  purchased  by  the 
plaintiff,  and  it  was  held  that  these  facts  constituted  an  eviction.^ 

'  Loomia  D.  Bedel,  11  If.  Hamp.  74.  "  It  aeema  to  be  generally  settled," 
■aid  Parker,  C.  J.,  who  delivered  tlie  opinion  of  the  court,  "  that,  in  order  to 
support  an  ac-tjon  upon  a  covenant  of  w&rranty,  there  must  be  something  more 
than  evidence  of  an  outstanding  paramount  title.  There  must  be  an  aeaertion  of 
that  tide,  and  an  ouster  or  disturbance  by  means  of  it.  But  no  technical  eTiction 
by  a  judgment  at  law  is  necessary,  nor  is  any  resistance  of  the  pirB.mount  title, 
legal  or  otherwise,  required  to  the  maintenance  af  an  a<^oo  upon  the  covenaat. 
It  is  veil  settled  that  an  entry  under  the  paramount  title  amounts  to  a  breach  of 
a  covenant  of  ivarranty ;  and  the  grantee  may,  upon  demand,  surrender  the  land 
to  a  claimant  having  a  good  title,  and  resort  to  his  action ;  Hamilton  c.  Cutts,  4 
Mass.  Rep.  349.  But  in  Waldron  e.  McCarty,  3  Johns.  464.  where  there  was 
an  outstanding  mortgage  at  the  time  of  the  conveyance  to  the  plaintiS',  and  the 
premises  were  afterwards  sold  upon  the  mortgage  in  pursuance  of  a  decree  of  the 
Court  of  Chancery,  and  purchased  by  the  plaintifT,  who  then  brought  his  action 
upon  the  covenant  of  warranty  in  his  deed,  the  court  held  that  an  entry  and  ex- 
pulsion were  necessary,  and  that  there  was  no  sufficient  eviction  or  disturbance 
of  tbe  possession.  Itt  our  opinion,  this  is  carrying  the  principle  too  far.  If  the 
claimant  holding  the  paramount  title  shotild  enter  upon  the  land,  and  the  grantee 
should  theieupoD  yield  up  the  possession,  be  would  immediately  have  a  right  of 
ttction  upon  the  covenant  of  warranty  in  his  deed ;  and  this  right  would  not  be 
barred  or  forfeited  should  he  forthwith  purchase  the  premises  from  the  claimant, 
to  whose  superior  title  he  had  thus  yielded  the  possession.  He  might,  on  such 
purchase,  immediately  re-enter  into  the  possession,  and  still  maintain  his  action 
on  the  covenant.  If,  instead  of  this  formality,  he  yields  to  the  clainiE  of  a  para- 
monnt  title,  and  purchases  without  any  actual  entry  of  the  claimant  under  it, 
where  is  the  substantial  difference  ?  For  oil  practical  purposes,  his  title  under 
the  grant  to  which  the  covenant  is  attached,  and  under  which  he  originally  en- 
tered, is  as  much  defeated  in  the  one  case  as  in  the  other.  He  is,  in  fact,  dispos- 
sessed, so  &r  as  that  title  is  concerned.  He  is  still  in  possession,  but  he  is  so 
under  another  title,  adverse  and  paramount  to  his  former  one;  and  bis  purchase 
is,  therefore,  equivalent  to  an  entry  of  the  claimant.  It  is  an  ouster  by  his  con- 
sent, and  a  re-entry  by  himself,  under  the  superior  title,  without  going  ^trough 
with  what  would  be  at  best  a  mere  formality,  where,  conscious  of  the  defect  of 
the  title  under  which  he  originally  entered,  he  chooses  to  yield  peaceably  to  the 
assertion  of  a  better  title,  and  to  purchase  it.  The  grantor  who  conveys  a 
defective  title,  with  a  covenant  of  warranty,  has  no  reason  to  complain  of  this. 
No  action  can  be  maintained  against  him  upon  his  covenant,  in  such  case,  except 
upon  proof  of  the  actual  existence  of  a  title  superior  to  the  one  he  conveyed, 
and  which  his  grantee  could  not  withstand  at  law ;  and  if  that  proof  is  made  out, 
with  evidence  that  the  title  was  asserted  and  yielded  to,  why  should  he  be  pei^ 
mitted  to  insist  them  must  be  a  formal  surrender  of  tbe  possession,  or  actual 
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So  in  a  recent  case  ia  Vermont,  the  purchaser  having  been  sued 
hj  the  holder  of  the  paramount  title,  bought  in  that  title  befora 
final  judgment  and  in  order  to  prevent  being  diBpoasessed  of  tlie 
land,  and  it  was  held  that  this  was  an  eviction.^ 

entry,  and  that  if  this  was  not  dooe  there  could  be  no  breach  of  hia  covenant  P 
How  would  hia  interests  be  benefited  hj  the  going  out  and  going  back  again  P 
The  ouster,  so  far  as  holding  under  bis  tide  is  concerned,  is  as  efftictual  b^  a  pur- 
chase without  actasUj  leaving  the  premises,  as  it  coutd  be  by  peaceably  leaving 
them,  or  even  by  an  expulsion  through  the  operation  of  legal  process ;  Sprague 
p.  Baker,  17  Mass.  590."  The  judgment  below,  in  this  case,  was,  however, 
properly  act  aside  on  the  ground  of  the  measure  of  damages,  the  court  saying 
that  there  was  no  evidence  of  the  amount  which  had  been  paid  by  the  plaintiff  for 
the  purdofe  of  the  property,  and  that  his  damages  must  be  meaanred  by  that 
amount  iiolees  it  exceed  the  value  of  the  Land. 

'  Tamer  e.  Goodrich,  3  Deane  (Vt.),  709.  "We  have  now  the  case,"  said 
Redfield,  C.  J.,  who  delivered  tbe  opinion,  "  of  a  suit  brought  by  one  having  an 
elder  and  better  title,  and,  before  final  Judgment,  the  covenantee,  to  prevent 
being  disposseeaed  of  the  land,  purchases  in  the  title  at  a  fair  rate.  This,  no 
donbt,  io  justice  and  moral  equity,  is  the  sauie  thing  as  eviction.  As  tbe  covenant 
i*  intended  to  bind  the  covenantor  to  defend  not  only  the  title  but  tbe  possession, 
and  the  rule  of  damages  adopted  in  .this  Slate  is  also  intended  to  indemnify  the 
purcbaaer  for  the  loss  of  both,  it  b  highly  just  and  proper  that  he  should  recover 
sncb  indemnity  under  the  covenants  of  warranty.  If  tbe  covenantee  never  takes 
possession,  or  if,  having  taken  possession,  the  outstanding  title  is  not  asserted 
against  him,  be  may  have  full  indemnity  by  action  npon  the  covenants  of  seisin. 
But  when  he  ia  in  poaaession  of  the  land,  and  the  suit  is  brought,  or  tbe  title 
asserted  in  any  way,  perhaps,  whereby  it  becomes  impossible  for  the  covenantee 
longer  to  maintain  his  possession,  it  is  the  some  thing  whether  he  yields  without 
suit  or  after  judgment,  to  a  writ  of  seisin  and  possession,  or  buys  in  the  outstand- 
ing title  at  a  fair  rate.  Of  course,  if  be  yields  to  a  claim  of  tJtle,  without  suit  or 
without  judgment  or  notice  to  the  covenantor  to  defend  his  title,  he  assumes  the 
burden  of  showing  the  title,  to  which  he  yields,  good,  and  so  also  if  he  purchases 
in  tbe  oatstanding  title;  and,  in  either  case,  he  must  rebut  all  possible  iinpiiua- 
tion  of  collnaion.  But  (his  is  matter  of  erldence,  and,  when  eatablished,  it 
dionld,  and  as  we  regard  the  recent  decisions,  does  constitute  a  breach  of  tbe 
ooreDants  of  warranty,  and  entitles  the  party  to  recover  the  amount  paid  to  ob- 
tain tbe  title,  and  all  cxpenaes  necessary  in  the  premises,  which  must  extend  to 
tbe  costs  of  the  suit,  while  pending,  and  counsel  fees ;  Plains  d.  Leavitt,  13 
Verm.  379.  A  summary  of  the  cases  upon  this  point  will  be  found  in  Rawie  on 
Covenwits,  234  ei  seq.  Tbe  author  assumes  that  the  American  law  is  fully  settled 
to  this  extent.  The  cases  in  which  the  law  is  so  decided  or  so  declared  are  as 
follows  :  Clapp  v.  Coble,  I  Der.  &  Bat.  Chan.  R.  177  ;  Sprague  t>.  Baker,  17 
Uass.  £90.  In  tbia  case,  tbe  outstanding  title  waa,  in  fact,  a  mere  incumbrance, 
and  should  have  been  ao  regarded  probably ;  but  the  court  held  it  a  brearb  of 
the  covenant  of  warranty,  as  a  perfect  title  would  have  been,  if  asserted  and 
bought  in  by  the  covenantee  to  save  being  dispossessed  under  it ;  Fatten  ti. 
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There  are  a  few  cases  whose  language  might  admit  of  miscon- 
stniction,  and  which,  thererore,  it  seems  proper  to  notice  here. 
Thus,  in  a  case  iu  Kentucky,'  it  was  broadly  said,  "  It  could  not 
be  disputed  that  if  a  vendee,  before  eviction,  purchase  in  an  out- 
standing paramount  title,  he  cannot  continue  in  posscBsion  under 
hia  first  purchase,  and  claim  damages  as  for  a  breach  of  warranty, 
on  account  of  the  title  he  has  acquired."  In  a  previous  case*  it 
had  been  laid  down  by  the  court  that,  "  if  a  vendee  acquire  a  par- 
amount title  under  such  circumstances,  the  most  he  can  do  in 
equity  is  to  show  the  advances  made,  and  claim  to  be  considered 
as  the  agent  and  trustee  of  the  vendor  in  acquiring  the  adverse 
title,  or  (if  the  vendor  refuse  so  to  consider  him)  to  surrender  the 
possession  acquired  from  him  and  use  the  newly  purchased  title  in 
warfare.  He  cannot  continue  in  possession,  and  set  up  the  new 
title  in  hostility  to  the  old."  But  this  language  proceeds  upon  a 
misapplication  of  the  familiar  principle  in  equity,  that  if  a  mort- 
gagee, executor,  trustee,  tenant  for  life,  &q.,  who  have  a  limited 
intereit,  get  an  advantage  by  being  in  poBsession,  or  "  behind  the 
bacii "  of  the  party  interested  in  the  subject-matter,  he  shall  not 
retain  it  for  his  own  benefit,  but  hold  it  in  trust.'  This,  however, 
it  is  believed,  was  never  applied  to  the  case  of  a  purchaser,  with 
reference  to  his  remedy  on  the  covenants  for  title,  as  he  can  have 
no  interest  in  setting  up  or  procuring  an  adverse  title  except  for 
the  simple  purpose  of  his  own  protection,  and  this  protection  the 
vendor  has  expressly  covenanted  to  afford.  The  mistake  has  arisen 
from  foi^etting  that  the  measure  of  damages  is  riot,  in  such  cases 
of  purchase,  the  consideration-money  and  interest  (which  would 

McFiriana,  8  Penn.  425 ;  Dickinson  n.  Tooriieea,  7  Watts  &  Serg.  409 ;  Loomia 
It.  ficdel,  II  N.  H&mp.  74;  Brown  t.  Dickeraon,  2  Jones  (?%.)•  372.  The 
CODclusion  of  the  author,  which  seemi  to  be  fully  justified  by  ths  cases,  is,  ■  That 
the  weight  of  aathority  is  in  favor  of  the  position  that  the  purchase  bj  the  cove- 
nuitoe  of  an  outstanding  paramoDnt  title,  when  that  title  is  actually  asserted,  will 
constitDle  such  an  evictitH)  as  will  entitle  him  to  damages  npon  hia  covenants  for 
quiet  enjoyment  or  of  vamoty,  measured  by  the  amount  he  has  tbns  paid,'  and 
necessary  expenses  of  course,  according  to  the  decisions  in  tbig  State  and  at 
common  law.  This  rule,  as  applied  to  one  who  has  entered  into  possession  under 
his  deed,  is  no  doubt  the  true  rule,  and  I  have  no  doubt  is  fully  sustained  by  the 
latest  and  best  English  decisions  npon  this  subject." 

<  Tanmetre  v.  Griffith,  4  Dana  (Ey.) ,  92 ;  see  Ihis  case,  infra,  p.  173. 

■  Morgan  c.  Boone,  4  Monroe  (Ky.),  297. 

■  NesbiU  V.  Tredenniok,  1  Ball  &  Beatty  (Irish  Cb.).  46 ;  Holcridge  e.  GQ- 
lespie,  2  Johns.  Cb.  3S ;  Burhans  v.  Van  Zandt,  7  Barbour,  S.  C.  (N.  7.)  102. 
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Open  every  door  to  fraud),  but  simply  the  amount  which  baa  been 
paid  to  purchaae  the  paramount  title.' 

■  The  cue«  of  Yenable  ti.  Beauehunp,  3  Dana  (Kj.),  323,  and  Coleman  c. 
Coleman,  id.  403,  decided  no  more  tban  that  one  tenant  in  common  could  not, 
before  evictioa,  purchase  in  an  oatBtanding  title  to  the  prejudice  of  bis  co-tenant, 
bat  diat  the  purchase  muat  ennre  jointly  to  both.  Vanmetre  v.  Griffith,  4  Dana, 
92,  was  quite  correctly  decided.  One  irho  had  received  land,  with  covenant  of 
wairan^,  contracted  with  the  parunoant  owner  to  bay  in  his  title,  in  case  it 
ihoald  prove,  on  legal  inveaUgation,  to  be  the  better  one.  Sait  was  brou^t 
tgaioit  the  covenantee,  and  notice  given  to  the  covenantor.  Judgment  was 
entered  in  favor  of  the  paramount  title  by  confesBion,  and  on  a  writ  of  poaieision 
the  sheriff  indorsed  that  he  had  delivered  the  poMesrion  to  the  pontiff's  agent, 
who  then  delivered  it  to  the  covenantee,  and  the  latter  then  sued  the  representa- 
tives of  hia  covenantor,  who  had  died  in  the  mean  time,  and  judgment  was  con- 
fe«aed  for  the  amount  of  the  original  purchHSe-mone}",  with  interest.  For  part 
of  this  jtidgment  one  of  the  admin istratora  gave  his  own  note  and  paid  the  bal- 
ance, and  then,  opon  diacovering  the  contract  which  bad  been  made  between  tbe 
covenantee  and  the  paramount  owner,  and  that  the  amount  paid  by  the  former 
for  the  paramoant  title  wtu  faju  than  the  judgment  mhich  he  had  recovered  againat 
(he  eitaie  of  the  covenantor,  filed  a  bill  to  restrain  tbe  collection  of  tbe  balance  of 
the  judgment,  and  to  refund  the  excess  over  tbe  amount  thus  paid  by  the  cove- 
nantee. The  Chancellor,  under  these  circnmstances,  most  properly  decreed  for 
the  complainant,  and  the  Court  of  Appeals  affirmed  tbe  decree.  With  tbese  facts 
m  view,  the  remarks  of  Marshall,  J.,  in  the  latter  court,  are  perfectly  Bppropriat« : 
"Ka  judgment  obtuned,"  said  he,  "  under  such  circnmatancea,  and  the  effect  of 
which,  bj  operation  of  a  previous  contract  made  by  the  vendee,  is  to  confirm  tbe 
existing  posseaaion  by  uniting  the  paramount  title  to  it,  shall  be  allowed  to  have 
the  further  effect  of  severing  the  possession  from  the  title  under  which  it  waa 
originally  held,  and  rendering  the  original  vendor  liable  upon  his  warranty  as  for 
on  eviction,  whereby  the  vendee,  beaide  the  advantage  of  continuing  in  posaes- 
sion,  may  gain  the  difference  between  the  amount  recoverable  upon  the  warranty, 
and  the  sum  which  he  has  given  for  the  paramount  title,  it  is  obvious  that  he  will 
have  gained  his  advant^e  at  the  expense  of  his  vendor,  by  a  contract  mode  while 
he  was  c«rtainly  in  poaaession  under  the  vendor's  title,  and  while  the  obligations 
of  fidelitj  and  good  faith  belonging  to  tbe  condition  of  a  vendee  in  possession 
under  warranty,  were  resting  upon  him  in  their  full  force  and  vigor.  To  estab- 
lish sBch  a  consequence  would  be  to  admit  that  a  vendee  in  poaaeasion  may,  by  a 
eonlnct  made  for  his  exclusive  benefit,  place  himself  in  hostility  to  tbe  title  under 
wUdi  he  acquired  and  holds  possession ;  and  that  be  may,  by  means  of  the  title 
■ud  possession  derived  from  his  vendor,  obtain  an  advantage  at  the  expense  and 
by  the  loss  of  the  vendor."  The  results  thus  deprecated  are,  as  has  been  said, 
pnvented,  or,  aa  in  thia  case,  cured,  not  by  denying  a  covenuitee  any  remedy 
open  his  covenant,  but  by  strictiy  bmiting  his  damages  to  the  amount  paid  by 
him  for  the  better  title.  The  caae  of  Woodward  e.  Allan,  3  Dana,  164,  though 
peritsps  more  properly  claaaified  under  the  preceding  head,  may  be  referred  lo  as 
dioiriog  that  tiie  law  in  Kentucky  is  in  harmony  with  the  more  modern  authorities 
elsewheie.  In  that  case,  there  was  a  covenant  for  restitution  of  tbe  coosiderotion- 
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It  may  also  be  observed  that  cases  sometimes  occur  where  conrto 
of  equity  have  brought  before  tliem  the  whole  question  of  titJe,  and 

money  if  the  land  should  be  loat.  "  If  it  be  admitted,"  Bud  Roberteon,  C,  J., 
"  tlut  a  covenant  to  be  responsible  if  the  land  is  lost  is  tantamount  to  a  covenant 
of  general  warraoCy,  and  that,  therefore,  an  eviction  would  be  indispensable  to 
the  plaintlfi^g  right  to  maintain  thia  action,  still  we  are  clearly  of  the  opinion  that 
he  proved  on  the  trial  every  fact  that  was  necessary  to  entitle  him  to  a  judgment. 
He  exhibited  a  judgment  of  eviction  in  an  action  of  ejectment,  and  proved  that 
the  defendant  as  well  as  himself  was  a  party  to  the  ejectment,  that  the  judgment 
was  for  the  land  embraced  by  the  covenant,  and  that  he  had,  after  the  judgment, 
surrendered  to  one  of  the  lessors  and  leased  the  land  of  him." 

In  Johnson  v.  Nyce,  17  Ohio,  66,  the  declaration  averred  a  right  of  dower  in 
the  widow  of  a  prior  owner  of  the  property,  and  upon  her  peudon  for  dower 
being  filed,  the  covenantee  took  defence,  "  and  snch  proceedings  were  had  therein, 
that  afterwards,  in  November  term,  dower  in  all  of  said  lands  and  premieea  wai 
duly  assigned  and  confirmed  unto  the  said  J.  M.  at  the  gross  sum  of  S137.50, 
which  the  plaintiff  was  thereby  ordered  to  pay  to  the  said  J.  M.,  in  full  for  her 
dower,  &c.,  in  sixty  days  afler  sud  November  term;  and,  in  de&ult  thereof, 
that  execa Lion  issue  as  upon  jndgments  at  law,  by  means  whereof  the  plaintiff  has 
paid  and  been  liable  to  pay  a  large  SQm  of  money,"  &c.  On  demurrer,  it  wt* 
held  that  this  was  no  eviction.  "  We  do  not  doubt,"  said  Hitchcock,  J.,  "that 
the  covenant  in  the  deed  is  sufficient  to  cover  a  claim  for  dower,  provided  ibe 
same  be  prosecuted  to  aucb  a  result  that  the  covenantee  is  thereby  deprived  of 
even  the  temporary  possession  of  the  whole  or  any  part  of  the  land  conveyed. 
It  may  be  thought  that  a  covenant  against  incumbrances  is  the  appropriate  cove- 
nant to  meet  aucb  a  case,  but  it  is  equally  well  met  by  the  covenant  of  wairanty. 
In  order,  however,  to  maintain  an  action  upon  the  latter  covenant,  there  must,  as 
a  general  rule,  have  been  an  eviction,  and  this  fact  should  appear  from  the  decla- 
ration. There  are  exceptions,  it  is  true,  to  this  general  rule,  and  in  parUcular 
cases  other  matters  have  been  held  equivalent  to  an  eviction.  In  the  case  of  King 
e.  Kerr,  5  Ohio,  151,  the  court  say,  in  speaking  of  the  covenant  of  warranty, 
'  this  covenant  is  not  broken  until  the  grantee,  his  hejrs  or  assignee,  is  evicted 
from  or  disturbed  in  the  enjoyment  of  the  premises,  or  a  part  of  them,  by  the 
setting  up  of  a  superior  or  paramount  title.'  Still,  in  that  t'aae,  it  was  determined 
that  where,  after  a  judgment  in  ejectment,  the  tenant  remains  in  possession, 
ckiining  payment  for  improvements  under  the  occupying  claimant  law,  and  while 
BO  remaining  in  possesaion  purchases  in  the  paramount  title,  the  tenant  may  have 
an  action  upon  the  covenant  of  warranty  against  his  grantor,  although  not  actually 
evicted.  In  making  this  decision,  the  court  was  controlled  by  the  principles  of 
the  occupying  claimant  law.  Under  that  law,  the  occupant  cannot  be  dispasseiaed 
until  paid  for  his  improvements.  And,  if  tiie  claimaint  should  neglect  to  make 
payment,  the  occupant  must  either  lose  the  benefit  of  his  improvements,  or  be 
delayed  in  the  proceeding  nnder  his  covenant.  The  court  held  that  this  cmae 
might  be  well  considered  as  an  exception'  to  the  general  rule  t^at  no  action  could 
be  sustained  until  actual  eviction."  The  case  of  Tuite  r.  Miller,  6  West.  Lkw 
Journal,  413  (not  Tuite  e.  Miller,  10  Ohio,  983),  was  then  mentioned  and  ap- 
proved.   In  that  case,  one-tbird  of  the  rents  and  profits  of  the  Und  had  been  set 
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all  the  parties  are  before  the  court.  This  perhaps  most  frequently 
bappeiiB  in  the  marshalling  or  administration  of  assets,  some  of  the 
instances  of  which  will  be  hereafter  referred  to.^  In  these  caaes, 
where  an  equitable  adjustment  of  all  conflicting  claims  can  be  made 
md  compensation  awarded,  either  by  reference  to  a  Master,  or,  if 
necessary,  by  issues  of  quantum  damnifieatws,  the  rule  as  to  eviction 
is  more  relaxed,  and  it  seems  not  necessary  that  even  a  payment 
to  purchase  the  better  title  should  have  been  made ;  but,  the  para- 
mount right  having  been  established,  the  amount  of  dam^es  is 
equitably  adjusted  without  making  this  essential.^  Such  cases, 
liowever,  it  must  be  observed,  are  exceptional,  and  occur,  perhaps, 
only  when  all  the  parties  to  the  title  are  before  the  court,  and  their 
respective  rights  are  capable  of  equitable  adjustment. 

But,  it  may  be  asked,  what  then  is  the  practical  distinction  be- 
tween a  covenant  of  warranty  and  a  covenant  for  seisin  or  against 
incumbrances  ? 

The  answer  to  this  ia,  that  the  latter  covenants  assure  the  iiiU, 

off  to  the  wido*  for  her  dower,  «nd  mule  a  diarge  apon  it,  and  it  wu  ordered 
tiut,  onless  payrovnt  wu  made,  the  knd  ahonid  b«  sold.  This  was  held  equiva' 
lent  to  an  eviction,  m  it  wat  also  in  the  recent  case  of  McAlpin  v.  Woodruff,  11 
Ohio  State  R,  128.  But  it  wu  said  in  Johnson  j>.  Nyce,  thai  in  the  case 
'then  before  the  court  there  had  been  noasaignment  of  dower  b;  metes  and  bonnda, 
nor,  SL-cording  to  the  local  statute,  of  one  third  of  the  rents.  '*  The  statute  seems 
to  bare  been  entirely  disregarded.  True,  a  decree  wae  made  in  the  widow's 
faror  against  the  plaintiff  for  $1ST.60,  which  was  to  be  in  full  of  dower.  This, 
howerer,  was  not  made  a  charge  upon  the  land,  and  could  in  no  shape  act  as  an 
incaabranue  upon  it.  It  was  a  mere  personal  debt,  to  be  enforced  by  execution. 
...  It  had  no  operation  to  incumber  the  land.  Had  the  one-third  part  of  the 
land  been  set  off  by  metes  and  boDods,  aod  the  widow  put  in  possession,  or  had 
dower  been  assigned  according  to  the  statute,  as  in  Tnite  v.  Miller,  then  the 
plaintiff  might  have  bad  redreai  on  the  covenant  of  warrant/.  But,  as  the  case  is 
now  presented,  be  can  have  no  such  redress."  This  case  should  be  rend  in  connec- 
tion with  the  one  neit  reported,  vis.,  Nyce  t>.  Oberls,  17  Ohio,  71.  The 
circamstances  were  the  same  as  in  the  previous  case,  except  that  the  covenant 
nitd  apon  was  that  against  incumbrances,  which  wss  held  not  to  be  broken. 
Sve  npra.  It  is  evident,  from  an  exaroinaCion  of  these  two  authorities,  that 
tbey  were  decided  under  special  circumstances.  The  Supreme  Court  seem  to 
have  delennined,  owing  to  the  apparent  disregard  of  the  provisions  of  the  local 
ttitute  Mi  to  dower  by  the  court  which  bad  pronounced  the  clevree,  that  no  re- 
corerj  should  be  had  under  these  circumetances  upon  any  of  the  covenants  for 
title.    With  this  end,  the  case  of  Nyce  v.  Obertz  went  very  far. 

'  lajra,  Ch.  XV. 

'  See  m/ra,  Ch.  IX.  and  XIV. 
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and  the  parchase  of  the  adverise  claim  bas  nothing  to  do  vith  their 
breach,  however  it  may  affect  the  measure  of  the  damages.  If  the 
title  be  defective,  or  if  au  iucumbraoce  exist,  the  purchaser  has  a 
right  of  action  which,  as  such,  is  not  affected,  either  beneficially  or 
ittjuriously,  by  the  purchase  of  the  paramount  claim.  Such  a  pur- 
chase  merely  affects  the  question  of  damages.  And,  moreover,  the 
question  whether  the  claim  is  or  is  not  asserted,  aud  if  asserted,  to 
what  extent,  has  nothing  to  do  with  the  right  of  action,  —  it  is  suffi' 
cient  that  such  claim  exists. 

But  under  the  covenant  of  warranty,  as  usually  expressed,  it 
must  not  be  supposed  that  a  purchaser  can,  as  a  general  rule,  buy 
in  any  paramount  claim,  and  elect  to  consider  himself  evicted  to 
the  extent  of  the  purchase-money  of  such  claim.  However  far  the 
doctrine  of  constructive  eviction  may  be  supposed  to  have  been  car- 
ried, it  is  believed  to  be  still  absolutely  necessary  that  the  adverse 
claim  should  have  been  hoetilely  asserted.  It  is  not  necessary  that 
tlie  assertion  should  be  made  by  a  judgment  or  even  a  suit,  any 
more  than  it  is  necessary  that  an  eviction,  when  actual,  should  be 
under  legal  process.^  The  effect  of  a  judgment,  a  decree,  or  a  suit 
is,  in  this  relation,  no  more  than  an  unequivocal  assertion  of  the 
right  by  the  paramount  claimant.  According,  therefore,  to  the 
weight  of  authority  at  the  present  day,  the  distinction  is  not  whether 
there  has  or  has  not  been  a  judgment  in  favor  of  the  paramount 
claim,  but  whether  such  claim  has  or  has  not  been  adversarily 


This  is  well  illustrated  by  a  case  in  Pennsylvania,  where  a  cove- 
nantor, having  neglected  to  pay  the  purchase-money  due  to  the 
Commonwealth,  it  was  voluntarily,  and  without  claim  being  made 
by  the  latter,  paid  by  the  covenantee,  who,  it  was  held,  was  not, 
under  these  circumstances,  entitled  to  recover  upon  his  covenant  of 
warranty,  as  the  possession  had  never  been  disturbed  or  threatened." 

'  See  tupra,  p.  145  et  acq. 

'  Tbe  difference  thus  sketched  between  these  covenuits  was  ^proved  in  the 
late  case  of  Funk  c.  Creswell,  5  Clarke  (Iowa),  89. 

'  PattOD  t.  McFarlftne,  S  Fenn.  419.  "  If  a  recover;  in  this  case  upon  llie 
covenant  of  general  irarrantf,"  said  Rennedjr,  J.,  who  delivered  ^ke  opioion  of 
the  court,  "  can  be  supported  withoat  either  allegation  or  proof  of  an  eviction, 
it  would,  in  effect,  be  det^iding  that  the  covenant  of  general  vrarrantj^  contains 
witbin  it  each  of  these  five  covenants  for  title,  which  would  be  a  novel  idea  to 
convej'ancerH  and  professional  men.  Because  I  cannot  conceive  of  any  defect  or 
objection  that  can  be  discovered  which  may  afiect  either  the  possession  or  the 
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So,  in  a  later  case,  the  same  court  held  that  "  until  an  eviction  of 
the  grantee,  or  a  demand  made  of  the  land  from  him  by  one  having 

■ufficiency  of  the  title  to  invest  tlie  vendee  completely  witb  Ifae  estate  profegaed 
to  be  conveyed,  that  may  not,  with  as  much  propriety  as  the  present  case,  be 
embraced  in  and  considered  at  provided  against  by  the  covenant  of  general  war> 
ranty,  and  an  action  luppoHed  for  a  breach  of  it,  without  either  averring  or 
proving  an  eviction.  It  conies  to  this,  that  the  covenant  of  general  warranty 
may  either  be  considered  as  a  covenant  for  seisin,  of  good  right  to  convey,  of 
quiet  enjoyment,  of  indemnity  against  incumbrance,  or  for  further  assurance,  as 
may  beat  suit  the  wishes  of  the  vendee.  But  it  has  been  decided  by  the  Supreme 
Court  of  the  State  of  New  York,  when  compoaed  of  judges  alike  distinguished 
Ibr  their  talents  and  legal  intelligence,  that  a  general  warranty  conlaintd  no  cov- 
enant of  seisin,  either  express  or  implied ;  Vanderkarr  c.  Vanderkarr,  11  Johns. 
122.  It  was  the  inaptitude  of  the  covenant  of  general  warranty  to  accommodate 
itself  to  the  various  intentions  of  the  parties,  as  well  as  the  circomstances  con- 
nected with  the  lilies  to  the  land,  that  first  gave  rise  to  these  special  covenants, 
and  recommended  them  to  genera]  use,  which  rtpadiates  the  idea  of  their  being 
contained  within  it.  .  .  .  Although  the  Commonwesltb  had  a  claim  against  the 
luid  in  the  case  nnder  consideration,  yet  she  had  taken  no  »tep  whatever,  afler 
tho  conveyance  of  it  to  McFarlane,  to  enforce  the  payment  of  the  money. 
Whether  she  would  have  done  so,  was  uncertain,  and  Fatton  had  a  right  under 
bis  covenant  of  warranty  with  McFarlane,  to  avail  himself  of  all  the  indulgence 
tlut  might  be  given  by  delay  on  the  part  of  the  Commonwealth  to  proceed  against 
tbe  land,  to  have  the  money  collected  by  a  sale  of  it.  Although  it  may  be  con- 
sidered certain  that  the  payment  of  the  money  would  have  been  compelled  some 
day  or  other,  yet  it  migbt  make  some  difference  to  Fatton  whether  he  was  to  be 
called  upon  immediately,  at  the  will  of  McFarlane,  for  payment,  or  to  have  it 
postponed  lo  a  distant  day  by  forbearance  on  the  part  of  the  Commonwealth  to 
proceed  to  collect  it."  So  far,  however,  as  this  case  approved  Waldron  v. 
McCarty,  3  Johns,  417,  it  should  he  observed  that  that  cose  has  been  since  dis- 
tinctly overruled  in  Peansytvania  (Brown  a.  Dickerson,  3  Jones,  372),  as  well  as 
elsewhere  (see  lupra,  p.  161),  and  would  not  be  recognized  as  law  at  the  present 
day  in  New  York  ;  Hunt  t).  Amidon,  4  Hill,  S49  j  Fowler  n.  Poling.  6  Barbour's 
S.  C.  168.  So  in  a  case  in  Missouri,  Shelton  v.  Pease,  10  Missouri.  482,  it 
irks  said,  "  The  covenant  declared  on  is  Co  warrant  and  defend  the  title  and 
posseuion  against  all  liens,  and  especially  against  the  incumbrance  specified  in 
the  deed.  There  is  no  covenant  that  the  grantor,  will  pay  off  the  mortgage,  nbr 
is  any  such  covenant  implied  by  the  covenant  of  general  warranty.  Nor  is  the 
payment  of  the  mortgage  by  the  grantee  any  breach  of  the  covenant  of  general 
-warranty  or  of  the  covenant  of  quiet  enjoyment.  It  seems  lo  be  well  settled  that 
a  disturbance  of  the  possession  is  necessary  to  constitute  a  breach  of  these  cove- 
nants. Among  the  numerous  cases  which  are  to  he  met  with  on  this  subject,  both 
in  tbe  United  States  and  in  England,  I  have  met  with  none  in  wbiih  a  mere  pay- 
ment of  money  for  the  purpose  of  buying  in  a  parnraount  title  or  extinguisbing 
a  mortgage,  has  been  held  to  be  a  breach  of  the  covenant  of  warranty.  The  case 
of  Spraguc  r.  Baker,  IT  Mass.  5S6,  seems  to  countenance  this  idea  to  some  extent, 
bat,  even  in  that  case,  whose  autborily  has  been  much  questioned,  tbe  payment 
12 
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a  better  title  for  it,  the  covenant  of  warranty  could  not  be  said  to 
be  broken  ;  " '  and,  more  recently,  that  "  there  must  be  proof  at 
least  of  an  involuntary  toss  of  posseBsion."  ^    So,  in  a  recent  casd 

of  the  mortage  waa  made  under  thrcAta  of  a  suit  for  possesBion,"  The  decision 
in  Caldwell  u.  Boirer,  17  MiMouri,  568,  is  to  the  same  effect.  It  was  not,  how- 
ever, neceBaary  to  deny  the  authority  of  Sprague  r.  Baker,  which,  on  examina- 
tion, will,  it  is  thought,  be  found  to  have  been  correctly  decided  (see  rapra,  p. 
162)  ;  nor  ia  the  author  aware  that  the  authority  of  that  case  has  on  this  point 
been  questioned.  It  haa  been  virtually  overruled  in  MassachuBOttg  on  another 
and  totally  different  point,  viz.,  the  capacity  of  the  covenaot  against  iacum- 
brances  for  running  with  the  land  ;  see  infra,  Ch.  X. 

'  Dickinson  r.  Voorheea,  7  Watts  &  Serg.  (Pa.)  357. 

'  Dobbins  n.  Brown,  2  Jonea  (Pa.),  79;  see  this  case  noticed  infra,  p. 
162.  In  the  recent  ease  of  Knepper  d.  Kurtz,  8  P.  F.  Smith  (Pa.),  462,  real 
estate  was  derised  to  the  testator's  son,  charged  with  tbe  payment  of  certain 
legacies,  and  the  deviaee  conveyed  to  the  defendant,  who  agreed  to  convey  the 
land  lo  the  plaintiff  clear  of  all  incumbrance,  and  afterwards  delivered  a  deed  to 
tbe  tatter  containing  a  covenant  of  general  warranty.  The  plaintiff,  on  discover- 
ing the  existence  of  the  iegaciea,  notiGed  the  defendant  to  discharge  tbe  same, 
and  afterwards  the  plaintiff  paid  them  himself,  and  brought  this  action  to  recover 
the  amount.  The  court  below,  whose  opinion  was  af&nued  in  error,  thus  stated 
tbe  law,  in  conformity  with  the  text:  "Outside  of  tbe  legal  profession,  tbe  cove- 
nant of  warranty  is  regarded  a  panacea  for  every  defect  that  can  be  alleged 
^ainat  the  title  of  the  gruitor,  and  scrivenen,  especially  in  the  rural  districts, 
rarely  think  of  the  necessity  for  any  other.  It  was,  doubtless,  supposed  in  this, 
that  the  insertion  of  the  covenant  in  the  deed  fully  met  the  requirements  of  tbe 
articles  of  agreement  providing  that  the  land  should  be  conveyed  clear  of  incum- 
braoces.  There  is,  however,  a  very  broad  distinction  between  a  covenant  of 
general  warranty  and  a  covenant  against  incumbrances.  In  the  latter,  where 
incumbrances  exist,  the  covenant  is  broken  as  soon  as  entered  into,  while  in  the 
former  the  covenant  is  broken  only  by  an  eviction.  In  order  to  ^ve  the  cove- 
nantee a  remedy  against  his  warrantor,  he  must  allege  and  prove  an  eviction, 
eitber  actual  or  constructive.  The  eviction  is  actual  when  the  covenantee  Is  dis- 
possessed of  the  land,  or  when  a  judgment  at  law  ia  rendered,  which  may  result 
in  actual  dispossession ;  and  it  is  constructive  where  the  covenantee,  by  reason  of 
thf  paramount  title,  has  never  been  able  to  obtain  the  possession ;  orwhen,  after 
the  adverse  title  has  been  established,  the  covenantee  has  eitber  purchased  or 
taken  a  lease  under  such  title,  without  any  actual  change  of  possession ;  or  where 
he  has  purchased  or  taken  a  tease,  the  adverse  title  not  having  been  established. 
These  instances  of  constructive  eviction  relate  more  particularly  to  cases  where 
there  is  an  outstanding  paramount  title,  and  not  to  cases  in  which  the  party  may 
be  dispossessed  by  the  enforcement  of  a  lien  existing  against  the  land  conveyed. 
In  tbe  case  at  bar  there  was  no  eviction,  in  the  legal  sense  of  that  term,  either 
actual  or  constructive,  which  could  give  to  the  covenantee  the  right  to  commence 
bis  action  on  the  covenant  of  warranty.  To  allow  him  to  do  so  would  he  to 
altoUsh  the  practical  distinction  l>et«een  tbe  covenant  of  warranty  and  the  cove- 
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Id  New  York,  certain  land  of  which  a  part  had  been  returned  to  the 
comptroller  and  sold  bj  him  for  unpaid  taxes,  was  subsequently 
conTeyed  with  a  covenant  for  quiet  enjoyment  to  a  purchaser,  who 
on  the  last  day  for  the  redemption  of  the  land  paid  the  amount  of 
taxes,  with  charges,  &c.,  and  thereby  redeemed  the  land,  and  then 
brought  suit  on  his  covenant ;  but  it  was  held  by  tlie  court  below 
that  the  action  could  not  be  maintained,  there  having  been  no  pay- 
ment of  money  at  the  request  of  the  defendant  and  no  eviction, 
and  this  ruliug  was  sustained  by  the  Supreme  Court,  which  held 
that  as- there  was  no  covenant  against  incumbrances,  the  plaintiff  had 
no  right  to  pay  voluntarily  and  without  any  request  on  the  part  of 
the  defendant  and  then  charge  him  with  such  payment.^   A  different 

nuit  agftinst  incambranoet.  If  suits  had  been  brought  by  the  legatees,  and  tb« 
WMTantor  had  been  notified  to  defend,  a  judgment  thereon  rendered  against  the 
plaintiffs  would,  on  payment  thereof,  have  placed  them  in  a  position  to  maintain 
this  action,  ae  the  law  would  not  require  them  to  submit  to  the  ceremony  of  an 
actual  dispossesaion  ;  bnt  having  paid  the  legatees  Toluntarily  and  without  suit, 
when  it  is  possible,  if  an  opportunity  had  been  offered,  the  covenantor  might  have 
been  able  to  show  that  the  incumbrances  were  discharged,  diey  are  within  the 
rule  establiiibed  in  Patton  c.  McFariane,  3  Fenn.  R.  i'25.  Notice  to  the  cove- 
naotor  to  pay  and  didcharge  the  legacies  ia  no  evidence  of  an  eviction,  as  insisted 
opon  by  the  plaintiffs.  Had  a  suit  been  threatened,  and  the  plaintiffs  were  likely 
to  be  disturbed  in  their  possession,  there  would  be  more  plausibility  in  the  posi- 
tion ;  but  even  then  the  weight  of  the  authorities  would  require  us  to  hold  there 

'  McCoy  t>.  Lord,  19  Barbour's  8.  C.  (N.  Y.)  18.  "  Upon  principle,"  sajd 
Greene,  J.,  who  delivered  the  opinion,  "this  seems  a  very  tlearcaae.  The  plain- 
tiSa  purchased  a  piece  of  land  of  the  defendant,  and,  in  the  conveyance  which 
they  took,  {ffovided  for  their  own  security  by  such  a  covenant  as  they  thought 
proper  to  exact  and  the  defendant  was  willing  to  execute.  The  rights  of  the  par- 
ties under  that  covenant  are  well  settled  and  understood,  and  there  is  no  pretence 
that  it  has  been  broken.  But  it  is  supposed  that  there  is  something  in  the  peculiar 
circnmitancei  of  this  case  from  which  the  pliuntifis  derived  a  right  to  pay  the 
-  money  in  question,  and  charge  the  defendant  with  it  In  this  action.  And  the 
cases  of  Hunt  v.  Amidon,  4  Htll,  345,  McCrea  v.  Furmort,  16  Wendell,  460, 
8.  c.  5  Paige,  630,  and  Exall  v.  Partridge,  8  Dum.  &  East.  308,  are  cited.  These 
eases  are  all  distinguishable  from  the  case  under  consideration,  by  peculiar  facta 
existing  in  each  case  upon  which  the  judgment  of  the  court  was  clearly  founded. 
This  fact  renders  critici.sm,  which  ia  precluded  by  the  authority  of  the  last  two 
cases,  unnecessary  in  all.  It  is  sufficient  tbat  none  of  them  afford  any  authority 
for  this  action.  The  ptaintiSs'  covenant  for  quiet  enjoyment  has  never  beeu 
broken,  for  the  reason  that  there  never  was  any  eviction.  They  were  not  com- 
pelled by  legal  process  to  pay,  as  was  the  case  in  Hunt  n.  Amidon  and  Exall  o. 
Partridge.  And  as  tbey  had  no  covenant  against  incumbrances,  they  had  no 
ngfat  to  pay  them  voluntarily  and  without  any  request  on  the  part  of  the  defend- 
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rule  might,  howeyer,  apply  in  the  case  of  a  covenant  for  quiet  ea- 
joyment,  when  ezpreeeed  as  is  usual  in  Euglish  coiivefances,^ 
and  in  a  recent  case  in  Maine,  it  has  been  held  that  where  the  cov- 
enant was  one  of  non-claim,^  "  the  purchaser  was  not  bound  to  wait 
until  such  meastires  were  taken  to  deprive  him  of  poBsesBion,  when 
his  remedy  against  the  defendant  might  be  fruitless."  ^  So,  where 
io  Iowa  there  is  a  statutory  form  of  a  covenant  of  warranty,  which 
is  considered  "to  include  and  imply  every  lesser  covenant  for 
title,"  it  was  held,  that  where  a  grantor  refused  to  pay  off  a  tax 
which  was  a  lien  upon  the  land  conveyed,  hie  grantee  might  pay 
the  same,  and  recover  the  amount  so  paid,  in  an  action  ou  the 
covenaut.* 

■Dt,  and  charge  bim  with  such  payment.  It  is  no  anawer  to  mj  that  it  would  be 
a  hanlihip  for  the  plaintiffs  to  be  compelled  to  wait  until  they  irere  evicted,  and 
then  sue  for  the  purchase- money  and  lose  the  enhanced  value  of  the  land  and 
improTementa.  But  for  the  covenant  for  quiet  enjoyment  they  could  not  even 
recover  the  pnTciiase-money  in  a  caae  free  from  fraud;  and  if  they  desired  a 
remedy  adequate  to  other  contingenciei,  they  should  have  provided  for  it  by 
appropriate  covenants.  These  covenants  have  been  long  in  nse,  and  the  rights 
And  remedies  of  parties  under  them  have  been  long  and  well  settled ;  and  it  !s  a 
sufficient  answer  to  this  action,  under  such  circumstances,  that  then  is  no  prece- 
dent for  it," 

'  That  is  to  say,  that  the  purchaser  shall  enjoy  without  any  let,  suit,  &o.,  and 
that  free  from  all  incumbrances,  &c.,  tupra,  p.  35,  &c.  Such  was  the  form  of  the 
covenant  in  Hall  o.  Dean,  13  Johns.  105,  where  it  was  held  that  the  purchaser 
was  entitled  to  recover  the  amount  he  had  voluntarily  paid  to  extinguish  the 
incumbrance. 

'  Si'e  iupra,  p.  29. 

'  Cole  V.  Lee,  80  Mwne,  392.  "  But,"  continued  the  court,  "  as  under  a  deed 
containing  the  common  covenant  of  warraitty  against  incumbrances,  he,  as 
grantee,  might  remove  them,  and  resort  to  the  covenant  of  bis  warrantor  in  an 
action  for  indemnification."  If  "  the  commoa  covenant"  here  referred  to  be  the 
ordinary  covenant  of  warranty  as  expressed,  supra,  p.  28,  then  these  remarks  are 
apparently  inconsistent  with  the  course  of  decision  in  Pennsylvania  and  New 
York,  noticed  in  the  text.  But  if  the  covenant  be  indeed  a  warranty  againtt 
tncumfirancM,  the  case  would,  it  is  apprehended,  fall  within  the  distinction  no- 
ticed supra,  in  note  1.  The  case  itself  was  simply  one  of  a  mortgage  given  bj 
tlie  defendant  to  one  Nickerson,  and  a  subsequent  mortgage  by  the  former  to  the 
plaintiff  with  a  covenant  of  warranty,  which  latter  mortgage  was  afterwards  ex- 
tinguished by  a  quitclaim  deed  from  the  defendant  to  the  pbintiff,  containing  the 
covenant  that  neither  he  nor  his  heirs  nor  any  one  claiming  under  him  or  them 
should,  by  any  way  or  means,  claim  or  demand  any  right  or  title  to  the  premises. 
The  plaintiff  bought  in  tbe  Nickerson  mortgage  and  took  an  assignment  of  it,  and 
it  was  held,  in  a  suit  upon  tbe  covenant,  that  he  was  entitled  to  recover  the 
amount  paid  by  biro. 

•  Funk  V.  Creswell,  5  Clarke  (Iowa),  91. 
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In  the  preceding  dasaea  of  cases  vliich  liare  tbus  been  attempted 
to  be  considered,  the  loss  for  which  the  benefit  of  the  covenant  was 
invoked,  has  been  that  of  the  land  itself,  or  of  some  corporeal  right 
incident  to  its  enjoyment.  But  in  case  the  subject  of  the  loss  has 
been  an  incorporeal  right  annexed  or  incident  to  the  land,  or  some- 
tiling  which  represented,  or  stood  in  the  place  of  the  laud,  there 
have  been  at  least  two  decisions  to  the  effect  tbat  such  a  loss  is  not 
within  the  scope  of  a  covenant  of  warranty. 

In  the  case  of  Mitchell  i>.  Warner,  decided  in  Connecticut,  in 
1825,'  a  tract  of  land,  through  which  ran  a  stream  of  water,  was  ' 
conveyed  to  a  purchaser  with  a  covenant  of  warranty,  and  the  water 
having  been,  under  paramount  title,  diverted  from  the  land,  it  was 
held  that  the  covenant  was  not  broken,  either  by  the  existence  of 
the  paramount  right,  or  by  the  actual  entry  and  diversion  of  the 
water  In  pursuance  of  it.  But  it  may  be  observed  of  tins  decision, 
that  although  authorities  were  cited  to  show  that,  at  common  law, 
warranty  extended  to  rents,  commons,  "  and  all  things  issuing  out 
of  tlie  land,"  and  to  incorporeal  hereditaments,  yet  the  court  pro- 
ceeded  upon  the  distinction  that  these  authorities  could  not  have 
meant  to  include  incorporeal  hereditaments  which  were  not  tene- 
menti,  and  it  was  said  that  water  and  a  right  to  draw  water  were 
indeed  incorporeal  hereditaments,  but  not  tenements,  as  not  being 
of  a  permanent  nature.  Such  a  distinction  was  not,  however,  taken 
in  the  authorities  thus  cited,*  and  seems  open  to  much  objection, 
for  it  is  elementary  law  that  "  if  a  man  grants  all  his  lauds,  hs 
grants  tliereby  all  liis  mines  of  metals  and  other  fossils,  his  woods, 
his  waters,  and  his  houses,  as  well  as  his  fields  and  meadows,  and 
hy  the  name  of  land,  which  is  nomen  generalissimum,  every  thing 

'  6  Conn.  497. 

'  Co.  Litt.  46.  48.  888,  389 ;  Touchstone,  181 ;  2  Black.  Comm.  18 ;  Pomfret 
».  Eicroft,  1  Saunders,  322 ;  Ball/  v.  Wella,  B  Wilson,  26.  "  If  he  that  h«th  & 
rent,  common,  or  any  proGt  out  of  the  land  in  tail,  diBaeise  the  tenant  of  the  land 
and  make  a  feoffment  of  the  land,  and  warrant  the  land  to  the  feoffee  and  hia 
faeira,  regularly  the  narrantj  doth  extend  to  all  thingi  iasning  out  of  the  land; 
tliat  IB  to  saj,  to  warrant  the  land  in  such  plight  and  manner  aa  it  was  at  the  hand 
of  the  feoffor  at  the  time  of  the  feoffment  with  warrautie,  and  the  feoffee  shall 
Touch  as  of  lands  discharged  of  the  rent,  &c.,  at  the  time  of  the  feoffment 
roade;"  Co.  Litt.  388  6.  The  passage  in  the  Touchstone  is,  "  A  warranty  indeed 
may  be  annexed  to  eatatea  of  inheritance  or  freehold,  and  that  not  only  of  corpo- 
real  things  which  pass  by  livery,  aa  homes,  lands,  and  the  like,  but  also  of  iuoor- 
poreal  things  which  lie  in  grant,  as  advowsons,  rents,  commons,  estovers,  and  the 
like,  which  issue  out  of  lands  o 
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terrestrial  shall  pass,"  ^  and  it  would  seem  oatural  to  suppose  that 
when  a  warranty  accompanied  such  a  grant,  its  scope  was  coexteo- 
sive  with  the  aubjecl-matter.^  Hence,  in  Pennsylvania,  a  covenant 
for  quiet  enjoyment  in  the  lease  of  a  furnace  and  grist-mill  has 
been  held  to  be  broken  by  the  diversion,  under  paramount  right, 
of  the  water  of  the  stream ; "  and  very  recently,  in  the  same  State, 
the  case  of  ^Mitchell  v.  Warner  has  been  pronounced  to  be  "  an  ill- 
considered  case,  and  opposed  to  the  teachings  of  all  the  elementary 
writers  on  common  law."* 

In  Dobbins  v.  Brown,  decided  in  Pennsylvania  in  1849,^  the  de- 
fendant, being  the  owner  of  certain  lots,  executed  a  deed,  by  which, 
in  consideration  of  the  benefit  to  be  derived  to  him  from  the  open- 
ing of  the  Pennsylvania  Canal  through  the  lots,  he  agreed  that  the 
agents  of  the  Commonwealtli  might  enter  upon,  occupy,  and  keep  so 
much  of  them  as  should  be  necessary  for  a  canal,  and  released  all 
claims  for  damages  for  land  so  taken.  Ten  years  afterwards,  he  sold 
these  lots  to  the  plaintiGTs  with  a  general  covenant  of  warranty,  and 

'  2  Black.  Coiom.  18. 

■  It  was  likewiee  decided  in  Wheelock  o.  Thayer,  16  Pick.  (Moss.)  70,  that 
the  benefit  of  a  covenant  of  warranty  contained  in  a  grant  of  a  right  of  drawing 
water  from  a  pond  would  not  enure  to  a  subsequent  purchaser  of  this  right,  "  aa 
it  could  not  run  with  the  land,  as  no  land  was  granted,  and  to  make  a  coTenant 
run  with  the  land  it  is  not  sufficient  that  it  is  of  and  concerning  land."  Such 
a  distinction  is  very  technical  and  unsupported  by  authority,  and  this  cose  and 
that  of  Mitchell  d.  Warner  have  been  questioned  in  the  note  to  Spencer's  case,  1 
Smith's  Leading  Cases.  The  subsequent  case  in  Connecticut  of  Griewold  o. 
^en,  23  Conn.  89,  was  decided  merely  on  the  ground  that  the  grant  was  of  a 
limited  privilege,  and  the  covenant  coextensive  with  the  grant. 

*  Peters  v.  Grobb,  9  Harris  (Pa.).  455.  So,  where  the  plaintiff,  in  an  action 
on  his  grantor's  covenant  of  warranty,  offered  to  prove  that,  at  the  dat«  of  the 
deed,  tbere  had  been  a  house  on  the  premises,  which  bad  been  since  removed  bf 
a  former  tenant,  under  a  prior  agreement  between  him  and  the  grantor,  by  which  . 
the  former  was  to  be  at  liberty  to  remove  the  building  whenever  his  term  expired, 
it  was  considered  that  the  mere  statement  of  the  case  was  the  strongest  argument 
that  the  removal  was  a  breach  of  the  covenant.  "  What,"  it  was  said,  "  is  a 
more  thorough  eviction  than  the  absolute  removal  or  destruction  of  the  property 
conveyed,  if  the  act  is  done  in  pursuance  of  a  title  superior  to  that  of  the  grantor 
at  the  date  of  the  deed,  and  what  would  constitute  a  more  complete  breach  of  the 
covenant  against  the  grantor  and  his  heirs,  than  the  removal  of  the  house  by  a 
title  derived  from  hira,  anterior  to  bia  deed  to  the  plaintiiF  F  "  West  v.  Stewart, 
7  Barr  (Pa.),  123. 

*  Wilson  p.  Cochran,  10  Wright  (Pa.),  233. 

*  gJonea  (Pa.),  76. 
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in  the  following  year  the  canal  was,  b;  authority  of  the  Common- 
-wealth  and  notwithstanding  the  plaintiff's  resistance,  laid  out  and 
constructed  across  the  lots,  occupying  nearly  one-third  their  surface, 
whereupon  the  plaintiffs  brought  suit  on  the  covenant,  and  at  the 
trial  obtained,  under  the  chaise  of  the  court  below,  a  verdict  for 
about  one-third  of  the  consideration  money.^  But  the  judgment 
was  reversed  by  the  Supreme  Court  on  the  ground,  first,  that  a  cov- 
enant of  warranty  does  not  extend  to  an  entry  by  the  Commonwealth 
in  the  exercise  of  her  right  of  eminent  domain  ;  secondly,  that  there 
had  been  no  eviction  of  the  land,  but  at  most  an  interruption  of  the 
enjoyment  of  an  easement ;  thirdly,  that  the  defendant's  release  to 
the  Commonwealth  was  no  eviction,  being  merely  a  release  of  a  claim 
to  compensation,  which  could  not  have  fallen  within  the  ancient 
warranty,  which  had  regard  to  tilings  corporeal,  and  therefore  could 
not  fall  within  the  modem  covenant ;  and  fourthly,  that  the  release 
coald  not  pass  a  right  of  entry  to  the  Commonwealth,  inasmuch  as 
that  right  was  in  her  from  the  be^nning.^ 

'  The  chtrge  of  the  court  u  to  the  rigbt  to  recover  was  as  follows :  "  The 
alleged  breach  of  warraDtj  ia  the  eriction  by  the  Commonwealth  uDder  a  prior 
anthorit}'  or  licenae  given  by  defendant.  Thii  eviction,  it  seems,  is  but  a  partial 
OD«  in  point  of  lact  thus  far.  Wafl  the  eviction  to  the  prejudice  of  plaintiff,  and 
one  warranted  against  by  defendant  P  Certainlj,  but  not  absolutely  and  without 
qttalification.  It  is  true  the  Commonwealth  have  the  right,  exercised  under  cer- 
tain conditions,  provided  for  in  the  Gonetitutioa  (§  10,  Bill  of  Rights)  ;  for  with- 
out  it  makes  just  compensation  it  is  not  eaaj  to  find  in  it  even  any  other  rights 
than  has  anj  private  citizen,  except  it  be  that  it  maj  exercise  the  right  and  then 
make  compensation,  whereas  a  private  dtiien  must  precede  it  with  the  compenaa- 
tjon  and  consent  of  the  owner.  The  consent  may  be  already  considered  as  given 
to  the  Commonwealth  by  every  citizen  owning  property,  yet  it  must  be  understood 
npon  the  express  stipulations  of  the  Constitution.  That  right  itself  may  be  con- 
aidered  inherent  in  the  government ;  so  is  the  right  to  compensation  in  the  citizen. 
This  general  warranty  in  the  deed  is  not  broken  by  the  mere  exercise  of  this  right 
on  the  part  of  the  Commonwealth.  But  then  this  right  of  the  citizen  to  require 
damages,  or  compensation  therefor,  is  so  complete  and  extensive  that  it  cannot 
be  abridged  by  statute.  The  right  is  reserved  to  the  citizen  by  the  Constitution, 
■ntl  there  is  no  legislative  authority  to  take  it  away  or  diminish  it.  This  right, 
then,  is  warranted  to  plaintiffs  by  this  deed.  And  if  this  right  was  released  or 
conveyed,  and  so  destroyed  by  the  warrantor  prior  to  his  warranty  to  plaintiffs, 
H  ia  very  clear  that,  upon  the  eviction  under  it,  the  covenant  is  broken,  and  the 
warrantee  or  covenantee  is  entitled  to  recover  from  his  warrantor.  This  is  most 
certainly  right  and  just,  and  nothing  more.  Upon  this  principle  we  charge  yon 
tbe  i^ntiffs  are  entitled  to  recover,  if  such  a  state  of  facts  is  shown." 

'  "  In  England,"  said  the  court,  "  the  feudal  warranty  was  superseded  by  a 
«ovuiant  of  warranty,  which,  in  turn,  seems  to  have  given  place  in  that  country. 
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The  first  of  these  grounds  of  decision  is  nnqueBtionablj  correct, 
and  it  has  not  only  been  recently  reaffirmed  in  Pennsylvania  that 

but  in  few  of  the  Americ^D  Sutes,  to  what  conveyaDcera  call  th«  five  common 
covenants  of  title ;  namely,  a  covenant  of  aeiaio,  a  covenant  that  the  grantor  had 
a  right  to  convey,  a  covenant  for  qjiet  enjoyment,  and  a  covenant  for  furtber 
Miurance ;  for  the  laat  of  wbicfa  Chancellor  Kent  suhstiiuteB  the  covenant  of  war- 
ranty, Btill  retained  by  us,  and  on  which  tfai«  action  is  broughL  II  hai  been 
thought  by  country  scriveners,  and  even  by  members  of  the  profeveion,  to  contain 
the  Elements  of  all  the  rest ;  but  the  terms  of  it  are  too  BpeciEc  to  secure  the 
grantee  against  every  disturbance  by  those  who  may  have  a  better  title.  It  binds 
the  grantor  to  defend  ika  pottetsion  against  every  clsJmant  of  it  by  right,  and  it 
is  consequently  a  covenant  against  rightful  eviction.  To  maintain  an  action  for  a 
breach  of  it,  as  may  be  seen  in  Clark  e.  McAnulty,  3  Serg.  &  Rawlc  864,  Paul  v. 
Witman,  3  Watts  &  Serg.  407,  and  in  the  cases  collected  in  a  note  to  4  Kent, 
471,  an  eviction  must  be  laid  and. proved,  not  necessarily  by  process  or  the 
application  of  pliysical  force,  bat  by  the  legal  force  of  an  irresistible  title.  There 
must  be  proof  at  least  of  an  involuntary  loss  of  the  poasession. 

"  It  would  scarce  be  thought  that  a  covenant  of  warranty  ext^ds  to  an  entry 
by  the  authority  of  the  State,  in  the  exerciie  of  its  eminent  domain.  Like  any 
other  covenant,  it  must  be  restrained  to  what  was  supposed  to  be  the  matter  in 
view ;  and  no  grantor,  who  warrants  the  possession,  dreamt  that  he  covenanta 
against  the  entry  of  the  State  to  make  a  railroad  or  a  canal ;  nor  can  it  be  a  sound 
interpretation  of  the  contract  that  would  make  him  liable  (or  it.  An  explicit 
covenant  against  all  the  world  would  bind  him,  but  the  law  is  not  so  unreasonable 
as  to  imply  it.  Theentry  of  the  public  agents,  and  the  occupancy  of  the  ground, 
were  not  a  breach  of  the  warranty. 

"  Kor  was  it  an  eviction  even  of  the  ground  taken  for  public  use;  certainly  it 
was  not  a  disseisin.  The  entry  was  on  the  enjoyment  of  an  easement,  which 
was,  at  most,  a  disturbance  that  left  the  seisin,  and  a  qualified  ate  of  the  posses- 
sion, in  the  grantee.  If  the  subject-matter  were,  in  other  respects,  within  a  cov- 
enant for  quiet  enjoyment,  the  public  invasion  of  it  might  have  been  a  breach  of 
it ;  but  it  was  not  an  eviction.  In  contemplation  of  law,  the  grantee  was  still 
the  owner  and  poasesior,  and  might  have  gained  an  indefeasible  title  to  the  prop- 
erty, by  the  statute  of  Limitations,  against  an  adverse  claimant  by  superior  right. 
He  might  conlitiue  to  do  any  act  of  ownership  consistent  with  the  public  fran- 
chise, reserved  from  the  beginning.  He  might  lay  pipes  or  open  a  quarry  under 
the  canal,  or  enter  on  any  other  enjoyment  of  tbe  soil  that  would  not  interfere 
with  the  works  or  impede  the  navigation, 

"  Was  the  antecedent  release  of  ultimata  compensation  an  eviction  F  An  evic- 
tion of  whntP  Of  a  right  to  claim.  Strange  subject  of  an  eviction!  Having 
been  executed  before  the  conveyance,  the  release,  if  an  eviction  of  any  right,  was 
an  eviction  of  tbe  grantor's  right,  for  tbe  grantee  could  not  be  evicted  of  what  he 
had  not  received.  Tbe  construction  of  the  canal  was  sabseqnent  to  the  convey- 
ance ;  and  if  there  was  an  eviction  at  all,  it  was  not  by  the  sealing  of  tbe  release, 
but  by  the  entry  of  tbe  State,  which,  we  have  seen,  was  not  a  disseisin  within  the 
warranty.  The  release  was,  if  possible,  still  less  so.  The  claim  to  compensation, 
l^ing  no  more  than  th«  benefit  of  a  chance,  was  an  ideal  thing ;  and,  though  of 
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the  exercise  of  the  right  of  emiiient  domain  is  no  breach  of  the 
coreoanta  for  title,^  but  the  doctrine  has  been  in  other  States  very 
recently  applied  in  a  peculiar  class  of  cases,  which  have  been  already 
noticed.' 

But  as  to  the  other  grounds  of  the  decision,  some  exception  may 
perhaps  he  taken.  The  position  that  tliere  had  been  no  eviction 
of  the  land,  but  merely  an  interruption  of  the  enjoyment  of  an 
easement,  is  met  by  the  numerous  authorities  wliich  decide  that 
such  an  interruption,  wlien  made  by  title,  by  an  individual  is  a 
breach  of  the  covenants  for  quiet  enjoyment  or  of  warranty.'  Tlie 
position  that  the  defendant's  release  to  the  Commonwealth  was  no 
breach  of  tlie  modern  covenant,  because  it  would  liave  been,  as  wag 
supposed,  no  breach  of  the  ancient  warranty,  would  seem  to  be  not 
altogether  accurate  either  as  to  premises  or  conclusion,  as  tlie 
latter  did,  as  has  been  seen,  extend  to  many  incorporeal  heredilo- 
luenta;*  and  even  if  it  did  not,  the  modern  covenants  were  ex- 
appreciable  value,  it  would  not  have  fallen  withio  the  ancient  warranty,  wbioh 
had  regard  to  things  corporeal,  and  differed  Irora  iti  SDCceesor  chiefly  in  segard 
to  the  voncher  to  warranty  and  the  recompense  in  value.  It,  therefore,  cannot 
jail  within  the  modem  covenant. 

"  A  part  of  the  argument  has  been  that  the  release  paued  a  right  of  entry  to 
tlie  State,  as  well  u  extinguished  the  compensatiou  for  it.  But  the  releasor 
could  not  convey  a  right  that  was  in  the  State  from  tha  beginning,  and  one  that 
could  be  exercised  without  his  consent  on  the  single  condition  of  compensating 
the  owner.  The  release  forestalled  the  compensation,  and  it  did  no  more.  It 
-was  not  a  breach  of  a  subsequent  and  prospective  covenant,  nut  even  against 
incumbrances ;  and,  running  as  it  did  with  the  land,  it  could  not,  by  any  con- 
■tniction,  be  more  than  a  clog  on  the  enjoyment." 

'  Buley  p.  Miltenberger,  7  Casey  (Fa.),  37,  and  see  tupra,  p.  140. 

'  Cases  in  which  slaves  having  been  sold  with  a  covenant  of  warranty  that 
they  were  filavea  for  life,  the  covenant  has  been  held  not  broken  by  the  subse- 
quent emancipation  of  the  slaves  under  the  proclamation  of  1861 ;  ncpra,  p.  112. 

•  See  tupra,  pp.  145  et  >eq. 

*  Thus  it  will  be  found  in  llie  Tear  Book  43  Ed.  III.  25,  and  9  Hen.  TL  56. 
that  a  varrantia  eharta  will  lie  on  the  grant  of  an  advuwson  with  warranty,  and 
•ee  tupra,  p.  18,  note.  The  ancient  warranty  was,  moreover,  before  its  disuse, 
extended  to  many  things  which  it  would  not  formerly  have  been  held  to  embrace ; 
for  although  Coke  says  "  a  warrantie  does  not  extend  to  any  lease,  though  it  be 
lor  tnany  thousand  years,  or  to  estates  of  tenant  by  statute  staple  or  merchant, 
or  eUgii  or  any  other  chattel,  but  only  to  freehold  or  inheritance ; "  Co.  Litt. 
389 ;  yet  the  case  of  Pincombe  d.  Rudge,  Hobart,  3,  shows  that  in  the  seventeenth 
century,  warranty,  when  annexed  to  the  assignmentof  a  leasehold,  was  used  as  a 
p«raoDal  covenant ;  supra,  p.  16.  Andithasbeenrccentlyheld  that  where  the  sub- 
ject of  a  conveyance  lay  in  grant  and  not  in  livery,  and  was  tiierefore  inauacepti- 
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presBly  introduced,  among  other  reasons,  for  the  very  purpose  of 
extending  the  scope  of  the  warrantj  which  they  superseded.'   And 

ble  of  any  other  than  a  constructive  seisin,  mj  eviction  which  might  happen  must 
consequently  be  of  the  aame  nature  ob  the  posseaeian.  Thus,  in  Lukena  r.  Nicfaol- 
aon,  4  Philadelphia  R.  22,  it  was  said,  "This  case  turns  in  substance  on  the  qneBtion 
whether  the  assignee  of  a  rent  reserved  on  a  conveyance  in  fee,  whose  estate  ii 
defeated  b}'  bis  ovn  failure  to  put  the  deed  of  assignment  on  record,  and  the 
subsequent  executJon  of  a  mortgage  by  the  aseigDor,  can  recover  compensation 
from  the  latter  by  an  action  on  a  covenant  of  special  warranty  contained  in  the 
assignment,  without  any  other  allegation  or  proof  of  an  eviction  than  that  arising 
firom  a  suit  on  the  mortgage,  followed  by  a  judgment  and  the  sale  of  the  rent  by 
the  sheriff  under  a  levari  facita.  It  is  undoubtedly  true  that  such  a  sale  is  not 
aD  actual  dispossession,  and  that  no  one  can  be  said  to  be  evicted,  under  ordi' 
nary  circumstances,  untjl  he  is  actually  dispossessed.  But  it  is  equally  true  that 
when  dispossession  is  impossible,  as  when  the  plaintiff  has  not  been  and  could 
not  be  possessed,  proof  of  an  actual  ouster  will  be  dispensed  with,  and  it  will  be 
enough  to  show  that  he  has  been  deprived  of  all  power  or  possibility  of  enjoy- 
ment, by  a  default  on  the  part  of  the  defendant,  which  is,  in  other  respects,  such 
a«  to  amount  to  a  breach  of  the  warranty.  Thus,  when'  the  warrantor  grants  land 
which  is  at  the  time  held  adversely  by  third  persons,  under  a  paramount  title,  the 
grantee  will  not  he  hound  to  go  on  the  land  at  the  risk  of  an  action,  merely  for 
the  purpose  of  being  turned  off  again,  because  the  law  will  not  make  the  per- 
formance of  a  vain  or  impossible  act  a  condition  precedent  to  the  vindication  of 
«  right  in  other  respecta  perfect;  Rawle  on  Covenants  for  Title,  262,  266. 
The  law  was  so  held  in  Curtis  r.  Deering,  12  Maine,  449,  and  the  entry  of 
a  grantee  under  a  deed  duly  recorded,  held  to  be  a  breach  of  a  warranty  con- 
tained in  a  prior  unrecorded  mortgage,  although  the  mortgagee  had  never 
entered,  and  consequently  could  not  be  actually  dispossessed.  This  derision  was 
dted  and  followed  in  Maeder  e.  The  City  of  Carondelet,  26  Missouri,  112,  and 
these  cases  also  ihow  that  a  warranty  could  not  he  the  less  broken  by  an  evirtlon 
resulting  from  the  subsequent  acts  of  the  grantor,  because  the  title  was  good  when 
originally  granted.  Applying  these  principles  to  the  present  rase,  we  find  that  the 
estate  warranted  lying  in  grant,  and  not  in  livery,  was  insusceptible  of  an  actual  or 
of  any  other  than  a  constructive  seisin,  and  that  any  eviction  which  might  happen 
must  consequently  be  of  the  same  nature  as  the  possession.  And  it  is  equally  plain 
that  the  sheriff's  sale  stripped  the  plaintiff  of  the  whole  right  and  title  to  the  rent, 
and,  by  taking  away  the  right  to  possess,  necessarily  took  with  it  the  only  posses- 
sion which  can  exist  in  the  case  of  an  incorporeal  hereditament.  An  attornment 
by  the  tenant  of  the  land  to  (he  purchaser  might  perhaps  have  been  requisite  had 
the  question  arisen  on  a  grant  at  common  law,  but  no  attornment  is  necessary 
under  the  statute  of  Uses ;  and,  besides,  the  sale  was  the  act  of  the  law,  to  which 
the  law  will  presume  that  every  man,  and  consequently  the  tenant,  assented.     It 

'  As  ha4  nowhere  been  better  expressed  than  by  the  learned  judge  who  deliv- 
ered the  opinion  in  Dobbins  D.Brown;  see  Stewart  r.  West,  2  Harris  (Fa.),  338; 
•tymi,  p.  182. 
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as  to  t1i0  position  that  the  release  conld  not  pass  a  right  of  entry 
to  the  Commonwealtli,  inasmuch  as  that  right  was  in  her  from  the 

hu  indued  been  said  that  it  wai  the  plaintiff's  duty  to  wait  until  aome  act  was 
don6  or  claim  made  advertely  bj  the  purchaser,  aud  then,  and  not  till  then,  pro- 
ceed on  the  warranty.  But  those  who  urge  this  argument  forget  that  the  sale 
left  the  plaintiff  without  any  right  to  th«  rent,  or  means  of  redress  against  the 
tenant  of  the  land  ont  of  which  the  rent  issued ;  that  any  payment  to  him  would 
have  been  a  mispayment ;  that  any  suit  which  he  might  have  brought,  or  distreu 
ivbich  be  could  have  levied,  would  have  been  destitute  of  legal  validity,  and  would 
necessarily  have  exposed  him  to  cost*  and  damages.  Unless,  therefore,  it  can 
be  said  that  be  was  bound  to  lie  out  of  the  rent  for  an  indefinite  period,  without 
compensation,  in  attendance  upon  the  pleasure  of  others,  he  was  necessarily  en- 
titled to  sue  as  soon  as  the  sale  was  made,  and  we  conaequentiy  discharge  the 
rule  to  show  cause  why  there  should  not  be  a  new  trial/' 

The  case  of  Kinney  t>.  McCullough,  1  Sasdford's  Cb.  B.  S70,  may  be 
bere  noticed.  The  defendant  and  one  Halsey,  being  the  owners,  as  copart- 
ners, of  certain  valuable  stores,  which  were  subject  to  two  mortgages,  the 
former,  at  the  dissolution  of  the  partnership,  sold  hie  undivided  interest  to  the  ' 
latter,  who  assumed,  as  part  of  the  consideration,  the  payment  of  the  mortgages 
irhich  were  exempted  from  the  covenants  for  quiet  enjoyment  which  the  deed 
conlxined.  The  purchaser  then  executed  another  mortgage  to  the  complainant, 
who  foreclosed  it,  and  at  the  sale  bought  the  stores  himself.  The  lien  of  the 
prior  mortgages  was  not  divested  by  this  sale,  and  they  were  subsequciitly  fore- 
closed and  the  properly  sold  again  while  in  the  hands  of  the  complainant,  and 
tfae  money  brought  into  court  for  distribution,  when  it  appeared  that  at  the  time 
of  the  sale  of  tbe  stores  by  the  defendant  he  had  agreed  to  assume  (he  payment 
of  another  mortgage  to  one  Fhillipon,  which  they  had  jointly  given  for  a  debt  of 
the  firm,  but  which  had  not  been  tben  placed  on  record.  He  did  not,  however, 
pay  the  mortgage,  but,  witfa  the  intention  of  throning  the  debt  upon  the  stores, 
caused  it  to  be  recorded  just  before  the  execution  of  the  mortgage  under  which 
tbe  complainant  purchased.  The  mortgagee  was,  therefore,  entitled  to  payment 
out  of  the  surplus  remaining  after  the  two  oldest  mortgages  bad  been  aatisSed, 
and  this  consumed  tbe  whole  fund,  leaving  nothing  for  the  complainant,  who 
tbereupon  filed  a  bill  against  the  defendant  for  payment  of  the  amount  thus  lost. 
His  right  to  a  decree  was  sufficiently  obvious,  but  it  was  objected,  od  behalf  of 
the  defendant,  that  the  complainant  had  a  sufficient  remedy  at  law  upon  the  de- 
Jeadant'f  coveDants  on  the  sale  to  his  lafe  partner,  the  benefit  of  which  had  passed 
to  the  complainant ;  but  the  court  said,  "  This  would  have  been  tbe  case,  uoquea- 
tiotubly,  if  Pbillipon's  mortgage  had  been  foreclosed  while  the  complainant 
remained  in  possession,  and  the  complainant  had  been  ousted  thereby.  But  no 
snch  eviction  has  occurred.  The  complainant  was  turned  out  by  a  title  paramount 
to  both,  but  which  lefl  to  him  a  surplus  in  money,  not  a  portion  of  the  land.  He 
baa  been  evicted  from  that  surplus  by  Pbillipon's  mortgage.  This  is  not  such  a 
legal  eviction  as  will  sustain  an  action  at  law  upon  the  covenants  in  the  convey- 
ance to  Halsey." 

Id  support  of  this  point,  however,  the  learned  Vice-Cbancellor  relied  on  the 
nuiier  New  York  cases,  which  have  been  already  referred  to  as  haTing  been  oTe^■ 


by  Google 


188  THE   COTBNANT  FOB   QUIET  ENJOTMENT. 

beginning,  the  proposition  as  thus  broadly  stated  must  be  denied. 
For  altliongb  the  right  of  eminent  domain  is  one  paramount  to  the 
enjoyment  of  all  the  land  within  the  borders  of  a  State,  yet,  under 
tlie  constitution  of  all  the  States,  it  cannot  be  exercised  unless 
compensation  be  first  made,  or  at  least  provided  to  the  owner,'  and, 
without  such  compensation,  any  taking  of  private  property  for 
public  use  is  an  unlawful  taking.^  But  the  release  by  the  owner 
of  his  right  to  compensation  makes  that  lawful  which  otherwise 
would  be  unlawful,^  and  it  is  difBcult  to  see  the  distinction  between 
the  release  of  such  a  right  to  the  Commonwealth  and  the  grant  to 
a  stranger  of  the  right  to  construct  a  canal  or  railroad  upon  the 
land,  whose  exercise,  under  all  the  authorities,  would  have  been  a 
breach  of  the  covenant.' 

ruled,  niprn,  p.  161 ;  and  if,  indeed,  the  broad  position  be  taken  that  an  eviction, 
in  order  to  come  within  the  aeope  of  a  covenant  of  warranter,  must  be  of  the  land 
itaelf,  it  nonid  aeem  to  follotr  that,  if  a  series  of  convej'ances  should  be  made, 
each  containing  a  general  covenant  of  warranty,  and  the  last  purchaser  should  be 
evicted  by  reason  of  a  title  paramount  to  all  of  them,  and  should  recover  dam- 
ageH  from  hie  immediate  vendor,  the  latter  would  not,  on  payment  of  thea« 
damages,  have  any  right  to  reiort  to  the  covenants  of  those  prior  to  himself  in 
the  chain  of  title,  because  he  had  not  been  evicted  from  the  land,  but  from  the 
consideratjon'moiiey  he  had  received  at  its  eale  by  him.  Such  a  result  is,  however, 
met  by  a  numerous  class  of  eases  (infra,  Ch.  IX.),  which  decide  thateach  vendor, 
on  payment  of  the  damages  recovered  against  himself,  is  entitled  to  recover  them 
back  from  any  of  the  previous  vendors  within  whose  covenants  the  loss  may  be 
comprised ;  and  although  these  cases  may  perhaps  be  more  properly  referred  to  the 
principle  that  the  first  covenantor  has  engaged  not  only  to  warrant  and  defend 
the  covenantee,  but  also  his  assigns,  yet  the  application  of  the  strict  rule  referred 
to  would  prevent  lo  obvious  a  course  of  decision. 

'  See,  generally,  Cooley  on  Constitutional  Limitations,  c,  15,  which  is  one 
of  those  thoughtful  and  able  treatises  which  so  benefit  tbe  profession. 

'  Thus,  althougb  of  course  the  Commonwealth  herself  cannot  be  restrained 
for  the  unlawful  exercise  of  the  right  of  eminent  domain,  yet  nothing  is  better 
settled  than  that  those  to  whom  she  delegfttes  that  right  can  be  restrained  to  pre- 
cisely the  same  extent  as  though  the  interruption  were  made  by  a  stranger ;  Bo- 
D&parte  v.  C.  &  A.  R  R.,  I  Baldwin's  Cir.  Ct.  R.  205;  Redfield  on  Railways, 
c.  29,  paftim, 

*  "The  release,"  says  the  opinion,  "forestalled  the  compensation,  and  it  did 
DO  more."  True ;  but  it  did  do  that,  and  it  was  the  very  forestalling  of  the  com- 
pensation which  worked  the  injury. 

'  The  decision  in  New  York  of  Murray  n.  Jayne,  8  Barb.  S.  G.  612,  may  be 
inddentally  referred  to  as  corroborative  of  the  suggestion  thus  made  as  to  the 
decision  in  Dobbins  e.  Brown.  The  defendants  were  commissioners,  under  an 
act  of  the  legislature,  to  raise  money  to  drain  the  droHDcd  lands  in  Orange 
County,  and  had  power  to  enter  upon  and  occupy  such  lands  as  were  neces*ar]r 
for  the  purposes  of  the  act,  upon  purchase  being  made  from  fhe  owners,  or  by  an 
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In  a  subsequent  case  in  Pennsylvania,'  the  owner  of  a  furnace 
and  grist-mill  had  made  an  offer  to  the  Oommouwealth  that  if  the 

Rppr&uement  and  psjment  of  dsmagea  in  (be  manner  therein  provided;  and  in 
order  to  ruse  funds  for  the  payment  of  Buch  puruhMfi-oioney,  or  damages,  the 
commissioDers  bid  authority  to  levy  and  collect  taxes  for  the  lands,  and  to  sell 
them  in  defaalt  of  payment.  By  a  sabsequent  act  tbey  were  authorized  to  open 
a  canal  or  ditch,  and,  for  that  purpote,  to  acquire  the  right  to  the  necessary  land 
by  parchaae  or  appraisement  as  before.  Some  years  tiler,  the  commiasioners 
made  a  parol  agreement  with  the  two  tenants  in  common  of  a  farm  at  the  outlet 
of  the  drowned  lands,  by  which  the  commissioners  obtained  the  permisaion  to 
enter  npon  the  farm  and  open  the  canal  through  it.  No  damages  were  appraised 
or  ascertained,  but  it  was  agreed  that  they  should  be,  and  that  the  taxes  whieh 
the  commissioners  should  thereafter  assess  upon  the  farm  from  lime  to  time  should 
be  deducted  therefrom,  and  the  balance  of  damages  paid  by  the  commission  era. 
The  latter  entered  upon  the  land  and  continued  in  possession  for  more  than 
twenty  years,  but  omitted  to  have  the  damages  ascertained,  though  requested  to 
do  so.  The  plaintiff  subsequently  purchased  the  farm  from  the  tenants  in  com- 
mon, and  the  commiesi  oners  having  advertised  it  for  sale  for  non-payment  of 
taxes,  the  plaintiC  filed  bis  bill  for  an  injunction,  on  the  ground  that  the  agree* 
ment  was  one  which,  had  it  been  under  seal,  would  have  been  a  covenant  running 
with  the  land,  and  as  it  was  one  which  a  court  of  equity  would  enforce,  it  must 
be  regarded  as  having  passed  to  the  plaintiff  under  his  deed ;  and  the  court  held 
that  the  plaintiff  was  entitled  to  an  injunction,  and  that  the  true  construction  of 
the  agreement  was  that  the  commissioners  were  to  collect  no  taxes  till  ihe  dam- 
ages were  ascertained.  '*  It  was  said  upon  the  argument,"  swd  Brown,  J.,  who 
delivered  the  opinion,  "  that  the  damages  were  personal  and  not  real  property, 
and  therefore  did  not  pass  to  Ihe  plaintiff  by  force  of  the  deeds  of  conveyance. 
This  argument  would  have  had  more  force  if  the  damages  had  been  ascertained 
and  declared  before  the  execution  of  the  deeds.  There  would  then  have  been  a 
fixed  and  definite  sum  due  and  payable  from  the  commissioners  to  the  owner, 
which  might  have  been  recovered  in  an  action  at  law.  The  severance  of  the 
damages  for  the  lands,  in  reapect  to  which  they  accrued,  would  have  been,  in  a 
measure,  complete,  and  they  would  then  have  assumed  the  aspect  and  the  attri- 
butes of  personal  estate.  The  entry  upon  the  lands  and  the  opening  of  the  Canal  . 
were  not  tor^ons  acts  creating  a  right  of  action,  which  died  with  the  person,  or 
survived  to  the  representative ;  but  the  entry  was  under  an  agreement  and  license 
to  purchase,  pay  for,  and  acquire  the  title  at  a  future  period.  Until  the  title  was 
tfatis  acquired,  thare  was  no  sucb  severance  of  the  damages  from  the  lands  as  con~ 
verted  them  into  personal  estate,  and  they  consequently  passed  with  the  deeds  as 
part  and  parcel  of  the  thing  granted.  .  .  .  The  agreement  to  exempt  the  lands 
Jtooi  taxation  to  the  extent  of  the  amount  of  the  damages,  would,  had  the  con- 
tract been  under  seal,  be  a  covenant  running  with  the  land ;  Vyvyan  d.  Arthur, 
1  Bam.  &  Creas.  410 ;  Vernon  d.  Smith,  fi  Bam.  &  Aid.  1 ;  Bally  «.  Wells,  8 
Wilson,  25.  And  if  the  agreement  be  such  as  courts  of  equity  will  enforce,  for 
that  purpose  and  to  that  extent  it  must  be  regarded  as  having  passed  to  the  plain- 
tiff ouder  the  deed." 

>  Peters  v.  Grubb,  9  Harris  (Pa.),  465. 
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canal  commissioners  would  raise  the  heiglit  of  his  dam,  he  would 
allow  them  a  sufficient  supply  of  water  to  feed  the  canal.  The  com- 
missioners, without  taking  any  notice  of  this  offer,  erected  a  gate 
at  the  liead  of  the  race  leading  to  the  mill  and  furnace,  and  in  spite 
of  objection  from  the  owner  diverted  the  water  therefrom  whenever 
the  low  state  of  water  in  the  canal  rendered  this  necessary.  The 
premises  were  afterwards  leased,  with  a  covenant  "  to  warrant  and 
defend  the  same  to  the  lessees  against  the  claims,  interruption  or 
molestatiou  of  any  person  whomsoever,  so  that  the  lessee  should 
suffer  no  loss  from  any  defect  of  title  of  the  lessor  to  the  premises." 
Soon  after  the  execution  of  the  lease,  the  agents  of  the  Common- 
wealth notified  the  lessees  that  unless  there  was  a  rise  of  water 
before  a  certain  day,  they  would  be  obliged  to  shut  off  ttie  water 
from  the  furnace,  and  shortly  after  the  gate  was  closed  entirely. 
It  was  contended  that  the  lessors  were  not  liable  on  the  covenants 
in  the  lease,  —  that  the  case  was  less  strong  than  that  of  Dobbins  v. 
Brown,  as  the  vendor  there  had  released  his  claim  for  damages, 
while  i^  the  present  case  the  lessees  enjoyed  the  premises  in  sub- 
ordination to  the  rights  of  the  Commonwealth  ;  ^  hut  the  Supreme 

'  The  chai^  of  the  court  beloir,  aa  to  this,  waa :  "  The  covenant  of  conne 
extended  only  lo  laioful  inteiraptions.  No  maa  ia  presumed  to  covenant  agsinst 
lawleas  0De«,  as  the  tenant  can  protect  himself  against  them  bj  actions  of  tres- 
pssB,  which  the  landlord  could  not  BUStaiD,  he  having  parted  with  the  poMeuion. 
Nor  would  it  be  presumed  that  the  landlord  covenanted  against  any  original 
entry  by  the  Slate  to  aialce  roads,  take  and  use  the  nater,  or  exercise  other  act* 
of  prerogative.  No  man  is  presumed  to  contract  against  bare  possibilities  with- 
out express  words.  Besides,  for  such  injuries  the  tenant  has  his  redress  by 
claiming  damages,  which  it  ia  to  be  presumed  the  public  will  accord  and  pay.  If, 
then,  tbe  State  had  entered  for  the  first  time  and  drawn  off  the  water  aller  the 
,  lease  was  executed,  we  should  hold  that  it  did  not  come  within  the  covenant  for 
quiet  enjoyment,  although  the  same  is  expressed  in  strong  and  broad  terms.  The 
tenant  would  have  to  seek  his  redress  by  asking  for  damages  under  the  internal 
improveroeot  laws.  But  in  the  present  case  the  entry  had  been  made  some  thir- 
teen or  fourteen  years  before  the  dam  was  built,  water  drawn  off  when  required 
for  the  canal,  and  the  damage,  if  any,  was  done  to  John  Gamber,  the  then  owner, 
and  paid  or  presumed  to  be  settled  with  him.  The  right  to  exclude  bim  entirely 
from  the  use  of  the  water  had  been  claimed  by  the  State  agents  but  never  exer- 
cised, had  been  a  subject  of  dispute  between  him  and  them,  and  also  with  the 
plaintifFa  after  their  purchase.  Shippen  in  taking  his  lease  would  very  naturally 
apprehend  difficulty  about  the  use  of  the  water,  and  as  the  defendants  denied  the 
right  of  the  State  to  stop  their  works,  it  is  no  more  than  probable  that  tbey 
would  guarantee  against  it.  Have  they  done  soP  We  consider  the  words  quite 
broad  enough  to  cover  the  case,  and  applicable  to  it,  more  especially  as  there  doet 
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Court  held  that  the  covenant  mast  be  held  to  embrace  all  existing 
aiitagonistical  claims,  whether  on  the  part  of  the  Commonwealth 
or  of  private  persons,  —  that  if  tlie  original  entry  of  the  State  under 
the  right  of  eminent  domain  had  been  subsequent  to  the  date  of  the 
lease,  the  case  of  Dobbins  v.  Brown  might  have  ruled  the  case  in 
their  favor,  but  that  the  works  of  the  Commonwealth  liaviug  beea 
erected  for  some  years  prior  to  the  date  of  tlie  lease,  and  the  right 
to  use  the  water  wlien  necessary,  claimed,  and  to  some  extent 
exercised,  under  objection  by  the  owner,  wlio  claimed  that  his  was 
the  better  right  to  the  exclusive  use  of  the  water,  it  could  not  be 
doubted  that  the  covenant  for  quiet  enjoyment  was  intended  by  the 
parties  to  protect  against  this  claim  on  the  part  of  the  Common- 
wealth.^ 

lu  reviewing  the  numerous  cases  upon  the  subject  of  what  con- 
stitutes an  eviction  within  the  covenant  of  warranty,  it  seems  proper 
to  recur  to  the  remark,  which  has  elsewhere  been  made  in  the 
course  of  this  treatise,  that  covenants  for  title  should  not  and  can- 
not be  regulated  in  all  or  even  in  most  cases,  by  the  artificial  and 
technical  rules  which  properly  govern  the  law  of  real  estate.  Ref- 
erence may  be  liad,  therefore,  not  only  to  the  intention  of  the  par- 
ties as  expressed  in  the  conveyance  which  contains  the  covenants, 
but  also  to  the  local  practice  of  conveyancing  itself.  In  those  parts 
of  this  country,  if  any  such  should  exist,  where  the  refinements  of 
English  conveyancing  prevail,  and  the  covenants  for  title  are  in- 
serted witli  exactness  and  fulness,  the  inference  would  he  strong 
that  the  omission  of  a  covenant  for  seisin  or  against  incumbrances, 
was  a  proof  that  it  was  not  within  the  terms  of  tlie  contract  that 
the  purchaser  should  enjoy  the  peculiar  benefit  whicli  such  a  cove- 
naut  strictly  confers;  and  the  more  exactly  and  particularly  the 
covenants  were  expressed,  the  more  rigid  would  be  their  construe- 
not  appear  to  have  been  an/  other  diapated  right,  no  defect  or  apprebended  de- 
fect in  the  title,  or  pretence  of  right  in  any  ptber  person  to  interrupt  the  tenant 
in  the  eDJoyment  of  his  lease.  ...  If  you  believe  these  parties  had  in  view  the 
elum  of  the  State  to  interrupt  the  occupant  in  the  uie  of  the  water,  and  made 
the  contract  with  a  view  to  that,  we  iuatruut  you  that  the  covenant  for  quiet  en- 
jofment  in  the  lease  is  broad  enough  to  protect  the  tenant  or  his  aesignees,  and 
render  the  lessors  responsible  for  the  damages  sustained  by  reason  of  such  inter- 

'  "  If  there  waj  error,"  sud  the  court,  "  in  submitting  to  the  jury  the  qaeelioD 
of  the  intent  of  the  parties,  the  defendants  have  no  just  cause  of  complwnt,  as,  in 
the  opinion  of  this  court,  the  intent  might  have  been  inferred  af  matter  of  law," 
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tion.  So  far,  however,  from  audi  being  the  practice  of  conveyan- 
cing in  this  country,  it  ia  rarely,  if  ever,  the  case  tliat  tlie  cove- 
nants for  title  which  are  inserted,  are  expressed  otiierwise  than 
Tery  briefly.  So,  in  some  of  tlie  States,  long-settled  usage  haa 
caused  the  omission  of  all  the  covenants  for  title,  except  that  of 
warranty,  which,  by  common  practice  at  least,  is  looked  upon  as 
containing  all  that  is  necessary  to  assure  the  title  to  the  pur- 
chaser.' 

Where  anch  has  become  the  settled  practice  of  a  State,  it  ia  sug- 
geeted,  with  great  deference,  tliat  technical  rules,  based  upon  a  dif- 
ferent custom  of  conveyancing  as  respects  these  covenauts,  lose  to 
some  extent  their  application,  and  to  say  that  "  the  purchaser 
should  have  protected  himself  by  other  covenants,"  is  to  apply  a 
hard  rule  in  Statca  where  those  other  covenants  are  never  em- 
ployed.2 

As  respects  the  pleadings  in  an  action  for  a  breach  of  the  cove- 
nant for  quiet  enjoyment,  it  is  not  sufficient  that  the  plaintiff 
should  merely  negative  the  words  of  the  covenant,^  and  the  case 
of  Hayes  v.  Bickerstaff,  already  cited,*  sufficiently  illustrates  the 
importance  of  averring  that  the  disturbance  was  under  lawful  title, 
as  otherwise  there  would  be  nothing  to  show  that  the  defendant 
was  not  a  mere  trespasser,  and  the  declaration  would  be  bad  on 
demurrer.'    It  is  alao  well  settled  tliat  the  declaration  must  state 

>  These  remarks  were  quoted  and  approved  by  Stockton,  J.,  in  delivering  tbe 
opiuioQ  of  the  court  in  tbe  case  of  Funk  c  Creswell,  5  Clarke  (Iowa),  93,  and 
aea  infra.  Ch.  VHt. 

'  A  branch  of  this  subject  of  eviction  is  that  of  the  purchaser's  right  to  detain 
the  unpaid  purchase-money  by  reason  of  a  defect  of  title.  SuL-h  a  right  depends 
(except  in  Pennsylvania)  upon  the  defect  in  question  coming  within  the  cove- 
nants for  title  he  has  received,  and  is,  according  to  the  weight  of  modern  authority, 
Banctioned  to  the  extent  to  which  the  purchaser  would  be,  at  that  time,  enti- 
tled to  damages  upon  tlie  covenants.  This  subject  is  attempted  to  be  fully  con- 
■idcred  in  a  subsequent  part  of  this  work  (see  Ch.  XIV.),  where  it  will  be  seen 
that  although  there  are  many  cases  which  profess  to  lay  down  a  strict  rule,  and 
to  deny  this  right  "  unless  there  has  been  fraud,  or  an  eviction,"  yet  there  are 
few,  if  any,  which  deny  to  the  purc)iaser  the  right  to  set  off  the  amount  btmajide, 
reasonably  and  necessarily  paid  by  him  to  buy  in  the  paramount  title,  even  whera 
the  only  covenants  are  those  for  quiet  enjoyment  or  of  warranty, 

'  Blanchani  e.  Hoxie,  34  Maine,  378 ;  Wait  p.  MaxweU,  i  Pick.  87 ;  and  see 
pastim  all  the  cases  referred  to  irifra,  under  this  head. 

*  Tnughan,  IlSj  see  supra,  p.  134. 

*  Clotminf  title  is  not  sufficient;  Norman  c.  Foster,  1  Modem,~101;  "  ffab- 
ens  tilulum  would  hare  done  your  business," 'said  Uale,  C.  J. 
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the  paramount  title  to  hare  eziated  before  and  at  the  time  of  the 
execution  of  tlie  coaveyance,^  otherwise  non  conetat  that  the  iuter- 
ruptioD  was  uot  under  title  derived  from  the  plaintiff  himself.^  Of 
course,  however,  these  rules  do  not  apply  to  au  interruption  made 
by  the  covenantor  himself  or  those  claiming  under  liim,'  nor  to  a 
case  in  which  the  covenant  is  against  the  acte  of  a  particular 
named  person. 

But  having  averred  that  the  interruption  was  made  under  lawful 
title  existing  before  and  at  the  time  of  the  conveyance  to  the  cove- 
nantee, it  is  not  necessary  that  that  title  should  be  set  forth  partic- 
ularly,^ for  although  it  is  in  general  necessary  for  the  plaintiff  to 
examine  the  title  under  which  the  interruption  was  made,  ao  far  aa 
to  satisfy  himself  that  it  was  not  tortious,  and  that  his  remedy 
must  be  not  against  the  party  making  it,  but  against  the  cove- 
nantor, yet  if  lie  were  to  attempt  to  set  out  the  particulars  of  this 
title,  it  might,  if  not  correctly  pleaded,  be  successfully  traversed  by 
the  defendant.^ 

'  Fr(Mtr.Eaniest.4  WhMt<m(P«.),86;  Naglee  B.  IngernoU,?  Barr  (Fa.), 
205,206. 

*  Kirby  t).  ILuaaker,  Cro.  Jac  315 ;  Sldnner  v.  Kilbja,  1  Sbover,  70 ;  Jor- 
dui  e.  TireUa,  Cm.  temp.  Htrdw.  172;  Wolton  e.  Hele,  3  Saunders,  181,  md 
•ee  the  suthoritit-g  collected  in  the  note ;  Fraser  v.  Skey,  2  Chitty,  647 ;  Kelly  c. 
The  Dutch  CLureb,  2  Hill  (N.  Y.),  106;  Naglee  p.  IngenoU.T  Barr  (Fa.).  205; 
Knapp  0.  &Iarlbora,  34  Verm.  235. 

*  Supra,  p.  135,  &c. 

'  Proctor  p.  Newton,  2  Levinz,  37 ;  Buckley  v.  WiUi&ms,  3  id.  325 ;  Jordan  o. 
Twells,  Cas.  temp.  Hardtr.  IGl.  It  was  earnestly  contended  in  Foster  v.  Pier* 
ton,  4  Term,  617,  and  Ilodgaon  c.  Tbe  Eut  India  Company,  8  id.  278,  tbat  the 
plaintiff  sbould  bave  set  fonh  the  adverse  title  under  which  he  was  exploited ;  but 
Kenyon,  C.  J.,  said,  in  the  latter  of  these  caaea,  "  I  do  not  know  how  it  was 
possible  for  him  to  set  forth  the  particulars  of  the  titles  of  the  persons  who  en- 
tered opon  hiui ;  such  knowledge  could  only  be  acquired  by  an  inspection  of  title- 
deeds  to  which  be  could  have  no  access."  See  also  note  to  Browning  b.  Wright, 
2  Bos.  &Pull.  14. 

*  A  form  ofa  breach  of  the  covenant  for  quiet  enjoyment  is  thus  given  in  2 
Greenl.  Eridtnce,  §  243.  "After  reciting  the  execution  of  the  deed  and  the 
coveaant  in  its  very  words,  '  Now  tbe  said  plaintiff  in  fact  says,  that  he  has  not 
been  pennitt<;d  so  to  possijss  and  enjoy  tbe  said  premises ;  but  on  the  contrary  he 

avers,  tbat,  after  the  making  of  tbs  said  deed,  to  wit,  on  tbe day  of , 

one  £.  F.,  who  at  the  time  of  making  said  deed  had,  and  ever  since,  until  the  mo- 
lestation of  the  plaintiff  hereinafter  inantioned,  continued  to  have  lawful  right 
and  title  to  Mud  premities,  did  enter  into  tbe  same,  and  did  thence  eject,  expel, 

13 
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On  the  tnal,  the  burden  of  the  proof  is,  as  k  general  rule,  obvi- 
ously thrown  directly  upon  the  plaintiET,  in  the  first  instance.  It 
may,  however,  be  shifted.  As  where,  in  a  recent  case,'  the  breach 
having  been  said  to  be  the  inability  of  the  plaintiff  to  obtain  posses- 
sion by  reason  of  an  outstanding  paramount  title  in  a  third  person, 
the  defendant  pleaded  that  such  paramount  title  was  not  in  such 
third  person  but  in  himself,  and  had  been  effectually  conveyed  by 
his  deed  bi  the  plaintiff,  and  it  was  held  that  the  defendant,  by  his 
plea,  assumed  the  burden  of  proof. 

And  remove  the  plalotiff,  and  hold  him  out  of  the  possession  of  the  same,  coa- 
trarj  to  the  form  and  effect  of  tJie  covenaat  aforesaid,  etc.' " 

This  form  ia  concise  in  the  extreme.  One  more  full  and  precise  will  be  found 
in  2  Cbitty's  Pleading,  645,  646,  containing  also  an  BTerment  of  coala  incurred  in 
defending  an  ejectment,  and  also  of  expenses  in  improvements  (see  as  to  the  lat- 
ter, Lewis  e.  CampbeU,  3  J.  B.  Moore,  95,  and  infra,  Cb.  IX.)  Another  still 
more  full,  in  which  the  breach  assigned  is  an  interruption  hy  persons  claiming 
common  of  pasture,  will  be  found  in  5  Wentwortb's  Pleading,  56, 60,  and  another 
iu  5  id.  S3,  where,  on  a  covenant  for  quiet  enjoyment  and  against  incumbrances, 
the  breach  assigned  was  that  the  defendant  suffered  the  ground  rent  to  fall  in 
airear,  per  quod  the  plaintiff  was  obliged  to  pay  it  to  avoid  distress.  A  good 
form  will  also  be  found  in  Lewis  o.  Campbell,  3  J.  B.  Moore,  35 ;  s,  c.  8  Taun- 
ton, 715.  See  also  Dexter  r.  Manley,  4  Gushing  (Mass.),  14;  Evansv.  Vaughan, 
4  Bam.  &  Cress.  261,  and  the  cases  to  whiuh  reference  faas  been  made  on  p.  129, 
&c.  Some  old  forms  may  olio  be  found  in  3  Ventris,  60 ;  Robinson's  Entries, 
171;  Winch's  Entries,  112-118;  Hobart,  34. 
>  Owen  r.  Thomas,  33  Illinois,  320. 
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CHAPTER  VII. 

THE   COVENANT   FOR  FURTHBR   AS3CB4KCE.' 

It  has  been  said  by  a  learned  writer,  "  This  covenant  is  deemed 
of  great  importance,  since  it  relates  both  to  the  title  of  the  vendor 
and  to  the  instrument  of  conveyance  to  the  vendee,  and  operates 
as  veil  to  secure  the  performance  of  all  acts  necessary  for  supply- 
ing any  defect  in  the  former,  as  to  remove  all  objections  to  the 
sufficiency  and  security  of  the  latter."  *  It  is,  however,  perhaps 
less  extensively  used  in  the  United  States  than  any  of  the  other 
covenants  for  title,  which  would  seem  to  be  owing  rather  to 
custom,  and  the  inartificial  character  of  early  conveyances,  than 
to  any  want  of  usefulness  in  the  coreuaut  itself,  or  difficulty  as  to 
its  application. 

For  the  importance  of  this  covenant  to  the  purchaser  can  hardly 
be  overrated.  The  remedy,  indeed,  by  an  action  at  law  for  dam- 
ages is  one  seldom  sought,  and  the  reported  cases  are  very  few. 
But  whatever  may  be  the  doubt  of  a  purchaser's  right  to  the 
specific  enforcement  by  a  court  of  equity  of  the  other  covenants 
for  title,  there  is  little  or  none  with  respect  to  that  for  further 
assurauce.^ 

A  reference  to  the  form  of  the  covenant  shows  that,  in  e£fect, 
it  is  an  undertaking  on  the  part  of  the  seller  to  do  such  further 
acts  for  the  purpose  of  perfecting  the  purchaser's  title  as  the  lat- 
ter may  reasonably  require ;  and  the  usual  mode  in  England  of 
thus  requiring  it,  is  for  the  purchaser  to  submit  to  his  grantor 
a  draft  of  the  intended  assurance,  with  the  opinion  of  coun- 
sel as  to  its  necessity  and  propriety ;  *   and   the   breach  of  the 

'  For  the  forma  of  this  covenaat,  see  Ch.  II.  p.  Sd,  3S. 

*  FUtt  on  CovenoDta.  Tbe  latter  part  of  this  lentence  must  not  receive  too 
broad  an  application;  see  tn/ra. 

■  See  infra,  Ch.  XV. 

*  Some  old  authorities  held  (hat  if  the  covenant  be  to  malie  such  osaurance  as 
tbe  purchaser's  counsel  should  devise,  the  assurance  must  not  be  devised  by  the 
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covenant  does  not  occur  until  such  a  request  is  made  and  re- 
fused.^ 

What,  then,  are  such  further  acts  as  ma;  be  reasonably  required 
of  a  grantor  ? 

First,  the  acts  must  be  necessary.  If  unnecessary,  tlist  ia,  an 
act  which,  if  done,  would  be  useless,  it  is  not  such  an  act  as  conies 
within  the  scope  of  the  coyeuant.     Thus,  wliere,  in  a  case  in  the 

purchaser  himself,  though  he  be  learned  ia  the  law  (Rosewel's  case,  5  Bep.  19  b ; 
Bennett'*  caee,  Cro.  Eliz.  9 ;  Baker  v.  BuUtrode,  2  L«Tinz,  95)  ;  but  by  the 
form  of  the  covenant,  u  uBually  expressed  in  modern  times,  the  assurance  may 
be  either  devised  by  the  purchaser  or  his  coungel.  Tbe  resolution  in  Manser's 
case,  according  to  Coke's  report  (2  Rep.  3  a),  that  "if  Uie  vendor  is  literate  lie 
is  bound  by  law  to  seal  and  deliver  the  assurance  presently  upon  request,"  and 
without  time  to  consult  with  his  counsel,  seems  by  the  report  in  Moore,  182, 
pl.  326,  to  be  rather  broadly  laid  down;  and  in  Bennett's  case,  Cro.  Eliz. 9, it  is 
said  that  "  B  ia  not  only  to  show  him  tbe  assurance  that  he  is  to  make,  but  is  to 
permit  bim  to  read  it,  and  go  to  his  own  counsel  to  consider  it.'"  See  Wotton  «. 
Cooke,  3  Dyer,  337  b  ;  SymmM  v.  Smith,  W.  Jones,  314 ;  s.  C.  Cro.  Car.  299 ; 
Andrews  r.  Eddon,  1  Anderson,  122;  Heron  v.  Treyne,  S  Ld.  Raymond,  760; 
Miller  V.  Parsons,  9  Johns.  (N.  Y.),  336;  and  in  England  it  seems  usual  to 
tender  the  vendor's  costs  along  with  the  assurance ;  Dart  on  Vendors,  7S1. 

■  Thus  in  Fields  v.  Squires,  Beady  (C.  C.  U.  S.  Oregon),  388,  the  learned 
judge  (who  was  also  the  reporter)  said :  >*  It  is  claimed  that  there  is  no  breach 
of  tbe  covenant  for  further  assurance,  because  it  does  not  appear  that  the  com- 
plainant has  devised  or  demanded  any  particular  assurance  or  conveyance. 
Where  the  covenant  is  general  and  does  not  speufy  the  particular  conveyance 
to  be  made,  but  only  such  as  may  prove  necessary  or  be  advised  by  counsel,  the 
party  claiming  under  it  should  deojand  such  a  conveyance  as  he  conceives  him- 
self entitled  to,  or  counsel  shall  devise,  before  he  can  allege  a  breach  and  main- 
tain an  action  for  damages.  In  such  case,  until  tbe  party  bound  to  make  further 
assurance  is  advised  as  to  what  is  demanded  or  needed,  he  cannot  be  said  to  be 
in  default  for  not  performing  it.  This  is  the  rule  in  actions  at  law  for  damages, 
which  can  only  be  maintained  when  an  affirmative  breach  of  the  tovensnt  is 
sbowu;  "  aud  the  distinction  was  then  pointed  out  between  the  remedy  at  law 
and  in  equity.  "But,  I  apprehend,  it  will  be  found  that  the  rule  has  little 
application  to  a  suit  in  equity  for  the  spedlic  performance  of  a  covenant.  Such 
■nit  is  not  maintained  upon  a  technical  breach  of  the  contract,  but  upon  its  con- 
tinuing obligation,  binding  tbe  party  to  perform  it  specifically.  In  the  absence 
of  any  special  provision  in  the  covenant  to  the  contrary,  the  suit  itself  is  a 
sufficient  demand  for  performance.  This  covenant  is  special,  and  requires  the 
performance  of  a  particular  thing,  —  the  conveyance  of  the  property,  if  obtained 
from  the  United  States.  A  neglect  to  perform  such  a  covenant,  for  the  purposes 
of  (his  suit,  is  equivalent  to  a  refusal  to  do  so.  In  this  respect  ^e  covenant 
does  not  differ  from  an  ordinary  agreement  to  convey  real  property ;  Rawle  on 
Covenants,  109." 
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exchequer,  the  breach  assigned  waa  that  the  defeiidanta  had  not 
directed  trustees  to  do  a  certain  act,  the  court  held  that  the  direc- 
tion not  being  either  necessary  to  be  made  on  tlie  part  of  the 
defendant,  or  obligator;  on  tlie  trustees,  if  made,  was  not  an  act 
within  the  meaniiigof  the  covenant.^ 

Secondly,  tlie  act  must  be  practicable.  Thus,  where  in  debt  on 
a  bond  for  the  performance  of  a  covenant  to  make  audi  reasonable 
assurances  as  tlie  purchaser  should  devise,  and  the  plaintiff  required 
that  a  married  woman  should  levy  a  fine,  the  defendant  pleaded 
that  the  justices  of  the  assize  refused  to  take  the  cognizance  of  the 
fine  because  she  was  not  compos  mentis,  and  the  court  held  tliat 
the  condition  was  not  broken.^ 

And  the  request  for  further  assurance  must  not  only  be  reason- 
able in  itself,  but  be  made  within  reasonable  time.  Thus  in  an 
old  case  where  husband  and  wife,  seised  in  right  of  the  latter, 
covenanted  that  they  had  good  right  to  convey  the  lands  and  to 
make  further  assurance  within  seven  years,  and  the  wife  died 
wttliin  that  time  and  her  right  descended  to  an  infant,  so  as  to 
render  performance  impossible,  the  court  held  that  it  was  the 
plaintifT's  own  fault ;  that  the  assurance  should  have  been  de- 
manded ill  the  lifetime  of  the  wife,  and  that  her  decease,  which 
prevented  the  performance  of  the  covenant,  was  the  act  of  God." 

Apart  from  this,  it  has  been  said  in  England  that  a  purchaser 

'  Warn  c.  Bickford,  7  Price,  550 ;  9  id.  43.  So,  where  in  a  case  in  Maryland, 
a  bill  naa  filed  to  compel  a  vendor  to  execute,  by  virtue  of  bis  covenant  for 
further  assurance,  another  deed  to  be  prepared  under  the  direction  of  the  court, 
merely  alleging  tbat  the  deed  already  executed  did  not  convey  a  clear  title  to 
the  land  in  question  with  all  iU  advantages  as  tliey  might  be  enjoyed  under  the 
ori^nal  pUent,  tfae  bill  woe  dismissed  with  eosts,  aa  neither  in  it,  nor  at  the 
hearing,  had  the  complainant  shown  any  specific  defect  or  ambiguity  io  the  deed 
be  bad  already  accepted;  Gwynn  n.  Thomas,  3  Gill  &  Johns.  (Md.)  420. 

*  Pet  and  Callys'  case,  1  Leonard.  301.  So  in  an  anouyoious  case,  Moore, 
124,  "  U  verily  flat  que  al  temp*  dd  retpie^,  la  feiat  fuit  egrotani  tic  tU  lahorare 
Moitpaliiii.  Et  toid  le  ei/tirl  $emMeroiU  que  malady  excuatra  cat  obligation,  car 
mejvit  reoKmable  reipte*t  at  temps  quatU  lajemt  tiejttil  able  de  Iraceller,  et  itrint 
n  la  feme  loit  groeitment  enseinl  aie  ut  7U  poit  traeeUeT."  But,  of  cour«e,  this 
waj  temporary,  and  ibe  request  taight  have  been  renewed  after  recovery. 

*  Nash  v.  Ashton,  T.  Jones,  195 ;  Skinner,  42.  "  But  PoUexfeD,  of  the 
■ame  side  with  Williams,  showed  another  breach,  viz.,  that  the  wife  was  under  age 
at  the  time  of  the  covesayl,  a«  appears  by  the  verdict;  she  then  had  no  power 
to  convey  the  estate  avcording  to  the  covenant.  And  this  was  held  a  manifest 
breach,  and  therefore  judgment  given  for  the  plaintiff,  nist." 
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may,  as  of  course,  require  a  fine  to  be  leTied,^  or  a  judgment  or 
other  incumbrance  to  be  removed.' 

It  iH  conceived,  )iowever,  tbat  this  proposition  must  be  taken 
with  eome  qualidcation,  depending  either,  first,  on  the  scope  of  the 
other  covenants  in  the  deed,  or,  secondly,  on  the  nature  of  the 
estate  conveyed.  For  it  lias  been  seen  that  all  the  other  covenants 
for  title  are  either  general,  that  is,  extending  to  all  paramount 
titles  and  incumbrances  —  or  limited,  extending  only  to  defects  of 
title  or  incumbrances  created  by  the  vendor.  But  the  covenant  for 
further  assurance  has  in  general  the  same  form  of  expression, 
whether  the  oilier  covenants  which  accompany  it  are  general  or 
limited  ;  —  it  is  an  undertaking  that  the  vendor  will  execute  such 
further  assurance  as  may  be  deemed  necessary  by  the  purchaser. 
If  the  other  covenants  in  the  deed  are  general,  —  if  their  breach 
will  be  caused  by  reason  of  an  incumbrance  not  created  by  the 
vendor,  —  then  it  is  conceived  that  the  proposition  is  correct,  and 
that  the  purchaser  may,  instead  of  suing  at  law  upon  his  other 
covenants,  invoke  the  aid  of  equity  to  remove  the  incumbrance. 
But  if  the  other  covenants  are  limited,  and  the  purchaser  would 
therefore  be  without  remedy  at  law  upon  them  by  reason  of  the 
incumbrance  not  having  been  created  by  the  vendor,  it  is  obvious 
that  the  vendor  cannot  be  compelled  to  remove  an  incumbrance 
which  he  had  not  covenanted  against. 

So,  too,  the  purchaser's  right  may  depend  on  the  nature  of  the 
estate  conveyed.  There  is  a  class  of  cases  which  decide  that 
although  the  covenants  for  title  may  be  general,  yet  when  the  con- 
veyance is  but  of  a  limited  estate  or  interest,  tlie  covenants  will 

I  Middlemore  o.  Goodale,  Cro.  Car.  SOS ;  Boulaej  b.  Curteys,  Ci-o.  Jac.  251 ; 
Itrnee  v.  Jttckson,  16  'Vesey,  3€G.  It  should,  however,  be  bera  observed  that, 
according  to  the  weight  of  modern  authoritj',  equity  will  not  decree  a  specific 
performance  by  a  husband,  of  a  covenant  made  by  him  to  procure  his  wife  to 
levy  B  fine  or  otherwise  execute  any  lawful  conveyance  to  bar  her  right  in  his 
estate  or  in  her  own  efltat«,  nor  consequently  will  it  decree  specific  performance 
of  a  covenant  for  further  assurance,  where  the  wife  has  not  properly  joined  in 
the  deed ;  see  2  Story's  £q.  Jur.  g§  731  to  735. 

■  Sugden  on  Veodors  (33th  ed.),  601;  Ftatt  on  Covenants,  844;  citing 
Heath,  J.,  in  King  o.  Jones,  6  Taunton,  427.  In  Colby  o.  Osgood,  29  Barbour, 
S.  C.  (N.  Y.)  339,  this  proposition  was  properly  limited  to  the  case  of  an 
incumbrance  created  by  the  grantor,  which  therefor^  of  course,  came  within 
I,  and  this  is  all  tbat  waa  meant  by  the  paeiage  in  the  texL 
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themselvea  be  restrained  and  limited  to  the  eBtate  conveyed.^ 
Under  such  circumstances,  it  would  be  inequitable  that  the  pur- 
chaser should,  bj  virtue  of  a  covenant  for  further  asauraoce, 
require  tlie  conveyance  to  himself  of  any  greater  estate.^ 

'  See  m/ra,  Ch.  XII. 

'  And  this,  on  examination,  will  be  found  to  be  the  true  meaning  of  the 
anthoritiea.  In  the  old  case  of  Tiy\oT  b.  Dabar,  1  Chanc.  Cas.  374  (reported 
also  in  the  same  words  in  2  id.  212),  "  a  purcbaier  of  the  crown  lands  in  the 
time  of  tbe  late  wars,  sells  part  to  the  plaintiff',  and  covenants  to  make  further 
assurance.  He,  on  the  king's  restitution,  for  £300,  had  a  lease  for  ^eara  made 
to  him  under  the  king's  title.  The  decree  was,  be  should  assign  his  term  in  the 
part  he  eolil."  Here  (be  original  contract  obvious!/  appears  to  have  been  that 
anj  confirmation  which  might  thereafter  be  made  of  this  then  doubtful  title 
sboald  enure  to  the  benefit  of  the  purchaser.  So  in  Smith  c.  Baker  (1  Younge 
&  Colijer's  Ch.  222),  where  one  believing  that  he  had  the  fee-simple,  subject  to 
his  mother's  life-eatate,  conveyed  it  to  trustees  for  the  benefit  of  creditora, 
covenanting  for  title  and  for  further  assurance,  and  it  turned  out  that  the  mother 
bad  the  fee-simple,  which  on  her  death  descended  to  him,  it  was  clearly  held  that 
be  must  be  compelled  to  convey  the  afler-ncquired  estate.  "  It  may  he,"  said 
Vice- Chancellor  Bruce,  "  that  be  did  not  know  what  his  interest  was  at  the  time, 
but  upon  the  mere  circumstancea  which  appear  here,  he  cannot  be  allowed  to 
deprive  bis  creditors  of  an  estate  which  he  disposed  to  them  for  valuable  con- 
nderaljon.  It  is  Dot  snffident  for  him  to  say  that  he  had  no  interest  then;  — 
that  he  acquired  subsequently  the  estate  which  he  said  he  had,  and  which  he 
may  or  may  not  have  supposed  himself  to  have  had  at  the  time  of  tbe  execution 
of  the  deed.  ...  I  see  enough  to  satisfy  me  that  there  was  a  contract  for  value, 
by  deed,  Jbr  ihe  tale  of  thit  specific  ttlale  to  the  creditors,  and  I  cannot  relieve 
the  party  from  the  effect  of  that  contract." 

Sugden  hae  said,  in  language  which,  unless  carefully  considered,  might  mis- 
lead, "  If  the  litle  prove  bad,  and  the  defect  can  be  supplied  by  the  vendor,  the 
purchaser  may  file  a  bill  in  equity  for  a  specific  performance  of  the  covenant  for 
further  assurance.  And  a  vendor  who  has  sold  a  had  title  will,  under  such  a 
covenant,  be  compelled  to  convey  any  title  which  he  may  have  acquired  since  the 
conveyance,  although  he  actually  purchased  such  title  for  a  valuable  considera- 
tion ; '"  2  Sugden  on  Vendors,  p.  641  (10th  ed.)  This  proposition  is  undoubtedly 
correct,  if  the  covenant  for  further  assurance  is  the  only  one  in  the  deed,  or  if 
tbe  other  covenants  are  unlimited,  or  general.  But  if  the  covenant  for  further 
either  expressly  or  by  implication  limited  or  restrained  by  other 
r  by  the  grant  itself  (Davies  e.  Tollemache,  2  JuHst  (N.  S.), 
1181),  then  the  remark  would  seem  to  have  rather  too  broad  an  application. 
In  support  of  it,  the  learned  author  cites  Taylor  t.  Dabar,  which,  as  we 
have  seen,  was  clearly  a  case  in  which  the  conveyance  of  the  allei^aequired 
title  was  properly  compellable,  and  refers  to  Seaboum  t>.  Powell,  S  Vernon, 
11,  in  which  there  was  no  covenant  for  further  assurance  at  all.  The  case 
was,  that  Austin  and  his  wife  being  assignees  of  a  term  of  years,  mortgaged  it. 
AusUn  became  insolvent  and  abs(»nded,  and  Haynes,  who  bad  the  real  title. 
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It  is  obvious,  therefore,  that  no  more  is  meant  than  that  where 
the  covenanta  for  title  are  not  limited  or  restrained  either  hy  the 
nets  of  the  vendor  or  by  the  particular  estate  conveyed,  the  pur- 
chaser has  a  right,  under  the  covenant  for  furtlier  assurance,  to 
require  tlie  conveyance  of  a  paramount  title  or  the  removal  of  an 
incumbrance ;  but  where  the  other  covenants  are  limited  to  the 
acts  of  the  vendor,  or  restrained  by  any  particular  estate,  the  pur- 
chaser will  have  no  right,  under  this  covenant,  to  require  the  con- 
veyance of  any  other  estate,'  or  the  removal  of  an  incumbrance 
not  created  by  the  vendor,* 

in  compassion  for  AuBtin'a  wife,  made  &  lease  in  trust  for  her,  wbereupon  the 
plaintifld,  nho  were  suruties  on  the  bond  nhicb  accompanied  the  mortgage,  filed 
a  bill,  alleging  "  that  the  mortgagee  had  a  plain  equity  to  have  the  benefit  of 
tbat  tille  which  was  but  a  graft  into  that  stock  from  which  he  derived,  and  that 
the  dcrcndaiit  bad,  since  the  taVing  of  the  estate  (and  so  it  appeared  on  proof), 
paid  the  interest  to  the  mortgagee,  and  that  therefore  the  plaintiffs,  being  but 
sureties  in  the  bond,  had  an  equity  to  bav^  the  benefit  of  the  mortgage,  and  of 
that  new-acquired  title,  to  save  them  barDiless  against  the  bond,  or  else  the 
trustees  ought  to  be  decreecl  to  make  a  new  mortgage  to  the  mortgagee ; "  and  the 
Master  of  the  Rolls,  deeming  the  estate  made  by  Haynea  to  be  a  graft  into  the 
old  Steele,  decreed  the  trustees  U)  make  a  new  mortgage  to  the  mortgagee. 

For  a  full  eonsideratiou  of  the  right  of  a  purehaser  to  the  conveyance  of  an 
after-acquired  estate,  see  infia,  Cb.  XI. 

•  Thus  in  Davieap.ToUemache,  2  Jurist  (N.S.),n81,  a  tenant  in  tail,  having 
mortgaged  all  the  property  to  which  he  was  entitled,  "in  possession,  rever- 
sion, remainder,  or  expectancy,  or  otherwise  howsoever,"  with  a  covenant  for 
further  assurance,  the  mortgagee  filed  a  bill  to  compel  him  to  execute  a  dis- 
entailing deed,  but  it  was  held  that  such  an  act  was  not  within  the  operation  of 
the  covenant.  "  The  utmost  extent  to  which  the  court  has  gone  with  reference 
to  covenants  for  further  assurance,"  said  Vice- Chancellor  Stuart.  "  has  been  to 
extend  their  operation  to  that  very  estate  and  interest  wliich  are  conveytd  by  the 
deed."     See  this  case  par^cularly  noticed,  infra,  Cb.  XI.  and  XT. 

'  This  question  was  in  part  presented  in  the  late  case  in  Missouri  of  Arm- 
strong t>.  Darby,  2(3  Mo.  fil7,  where  the  plaintiff  sold  certain  lands  by  a  deed 
containing  the  words  "  grant,  bargain,  and  sell,"  which  in  that  Slate  implies,  by 
force  of  a  local  statute,  covenants  for  seisin,  against  incumbrances  done  or 
sufiTered  by  the  grantor,  and  for  further  assurance  (see  in/r<i,  Cb,  XII.).  In  a 
suit  on  the  last  of  these  covenants,  the  breach  assigned  nas  that  a  mortgage  upon 
the  premises,  which  had  been  created  by  the  de/indanCa  grantoT,  had  been  fore- 
closed, that  the  defendant  was  thereupon  requested  to  pay  off  and  discharge  the 
incumbrance,  which  he  refused  to  do,  and  that  the  plaintiff  had  been  obliged  to 
pay  it  off  in  order  to  protect  his  title  and  possession.  To  this  the  defendant 
demurred,  and  the  demurrer  was  sustained,  on  the  ground  that  the  covenant 
must  be  taken  to  embrace  such  incumbrances  only  as  were  created  by  the 
grantor. 
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It  seems  that,  in  England,  where  a  purchaaer  having  taken  his 
conveyance  without  the  transfer  of  the  custody  of  the  title-deeds, 
a^rwards  parts  with  his  own  deed  to  a  subsequent  purchaser  of 
part  of  the  property,  he  may,  nnder  the  covenant  for  further  as- 
suiADce,  require  his  original  vendor  who  retains  the  title-deeds,  to 
execute  a  duplicate  of  the  conveyance  to  himself  for  his  security, 
as  he  might  otherwise  be  without  any  deed  whatever ;  ^  hut  whether 
a  purchaser  who  has  neglected  to  take  with  his  conveyance  a  cove- 
nant from  his  vendor  to  produce  the  title-deeds,  can  afterwards 
compel  the  latter  to  enter  into  such  a  covenant,  by  virtue  of  the 
common  covenant  for  further  assurance,  seems  at  least  doubtful. 
He  could  compel  the  production  of  the  title-deeds  themselves,  but 
not,  it  would  seem,  of  any  papers  not  strictly  within  that  category.* 

Of  course,  on  this  side  of  the  Atlantic,  the  registry  acts  leave  no 
scope  for  such  questions. 

'  Napper  d,  Allington,  1  Eq.  Csa.  Abr.  166,  pi.  4 ;  Dart  on  Vendora 
C4th  ed.),  721. 

*  Where  in  Fain  n.  Ayera,  2  Sim.  &  Stuut,  533,  a  bill  stated  that  the  plain- 
tiff had  resold  the  property  which  he  had  purchaied  with  a  covenant  for  further 
asnrance,  and  prayed  in  the  alternative  a  new  covenant  to  produce  tttle-ddeda, 
or  the  actual  production  of  the  dceda  themaelvoB,  a  demurrer  to  the  bill  for  want 
of  equity  was  overruled.  Vice-Chancellor  Leach  said,  "I  do  not  think  that 
there  has  been  a  judicial  decision  upon  the  particular  point  whether,  under  a  cove- 
nant for  further  assurance  in  a  conveyance,  a  new  deed  of  covenant  to  produce 
title-deeda  may  be  required.  But  whatever  donbt  there  may  be  tipon  tiiat  point, 
tfait  l»ll,  stating  that  the  plaintiff  has  resold  the  property,  prays  alternately  either 
a  new  deed  of  covenant  to  produce,  or  the  actual  production  of  the  dtle-deeds, 
to  enable  the  plaintifi*  to  ehow  a  marketable  title  upon  bia  resale.  The  deftind- 
■nt'i  title-deeds  being  the  root  of  the  plaintiff's  title,  and  in  that  sense  a  sort  of 
eonmion  property  (see  Barclay  v.  Raine,  1  Sim.  &  Stuart,  449),  I  strongly 
incline  to  think  that  the  plaintiff  has  an  equity  to  that  extent ;  and  I  am  informed 
that  the  Lord  Cbancellor  has  expressed  an  opinion  to  that  eflect."  But  in  Hal- 
lelt  D.  MiddletoQ,  1  Russell,  249,  a  case  which  occurred  about  the  same  time, 
where  one  had  conveyed  to  trustees  to  tell,  if  the  debts  of  a  partnership  in  wUch 
he  had  been  engaged  should  exceed  a  certain  sum,  and  the  trustees,  reciting  that 
the  debts  did  exceed  that  amount,  conveyed  to  a  purchaser  by  a  deed  in  which 
the  heir  of  this  partner  joined  with  a  covenant  for  further  assurance,  and  the 
purchaser  filed  a  bill  praying  either  for  the  productloti  of  tbe  accounts  to  show 
that  the  debts  did  exceed  that  amount,  or  for  a  covenant  for  their  production,  the 
bill  was  dismissed  by  GiSbrd,  M.  R.,  who  said,  "  it  was  one  of  the  most  extraor- 
dinary attempts  at  relief  that  a  court  of  equity  has  witnessed.  The  covenant 
creates  do  obligations  in  respect  of  which  tbe  documents  should  either  be  deliv- 
ered to  him  or  deposited  in  a  place  of  security,  inasmuch  as  they  are  not  part  of 
his  title."  Tbe  precise  point  stated  in  the  text  wu  not,  it  will  be  observed, 
settled  in  either  of  these  cases. 
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A  diatincdon  is  to  be  observed  between  mere  agreements  to  con- 
vey by  reasonable  assurance,  wliich  are  held  to  carry  with  them  a 
right  to  covenants  for  the  title  in  the  deed  of  conveyance,'  and  a 
right  to  tlie  insertion  of  those  ooTenants  in  the  deed  of  further 
assurance  itself.  "  Where  the  agreement,"  says  Sugden,  "  is  to 
convey  an  estate  upon  eale,  it  admits  of  uo  doubt  that  the  pur- 
chaser, both  at  law  and  in  equity,  would  have  a  right  to  a  convey- 
ance with  usual  covenants,  although  nothing  was  expressed  about 
covenants  in  the  agreement,  —  that  would  be  supplied.  But  where 
tlie  conveyance  is  really  a  further  assurance,  the  purchaser  must  be 
supposed  to  have  already  obtained  all  such  coveuants  for  title  as  he 
was  entitled  to,  and  therefore  could  not  require  any  new  ones  from 
the  seller  in  the  further  assurance."  ^  And  however  this  may  be, 
it  is  clear  that  the  vendor  is  not,  in  the  absence  of  an  express 
agreement  to  the  contrary,  bound  to  covenant  further  than  against 
his  own  acts ;  but  it  would  seem  that  out  of  abundant  caution  a 
stipulation  to  this  etfect  is  sometimes  inserted  by  way  of  qualifica- 
tion to  the  covenant.' 

It  would  seem  that  in  suing  upon  this  covenant  at  law,  the 
course  of  pleading  is  to  assign  the  breach  in  the  words  of  the 
covenant.*  Some  particularity  is,  however,  to  be  observed  as  to 
the  form  of  tlie  declaration.  Thus  where  the  defendant  cove- 
nanted upon  request  by  the  testator  to  make  further  assurance  to 
him,  liis  heirs  and  assigns,  and  the  breach  assigned  was  that  the 
plaintiff,  as  executrix,  requested  the  execution  of  a  release  between 
the  defendant  and  the  plaintiff,  and  one  S.  A.  for  tlio  further  assur- 
ance  of  the  premises,  on  special  demurrer  tlie  breach  was  consid- 
ered badly  assigned,  as  it  was  not  sliown  what  right  the  plaintiff 

'  See  infra,  Ch.  XIH. 

'  Sugden  on  Vendors,  503,  It  geems  at  one  time  to  have  been  thoaght  diat 
upon  an  agreement  to  convey  bf  reaaoiiable  assurance,  the  vendor  xas  not  bound 
to  insert  any  covenants,  "although  thej  be  ordinary  and  reasonable;  yet  tbe 
agreement  not  being  to  make  it  with  reuonable  covenant*,  but  only  reasonable 
assurance,  he  ia  not  bound  to  seal  it,  for  it  is  not  any  part  of  the  assurance,  and 
the  assurance  otAj  be  without  any  covenants;  "  Coles  t>.  Kinder,  Cro.  Jac.  fi71; 
Sheppard's  Touch,  168;  Wye  and  Throgmorton's  case,  2  Leonard,  130;  Pudsey 
V.  Newsam,  Yelverton,  44 ;  Lassels  e.  Catterton,  1  Modern,  €7 ;  but  sucb  is  not 
the  law  at  the  present  day. 

•  See  tupra,  Ch.  II.  p.  30. 

'  Per  Burrough,  J.,  in  Blicke  o.  Dymoke,  2  Bingham,  106.  A  precedent  for 
a  declaradon  on  this  covenant  will  be  found  in  2  Chitty'a  Pleading,  643 ;  see  also 
1  I^twyche,  284 ;  King  e.  Jones,  5  Taunton,  418. 
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had,  or  to  whose  use  the  release  was  to  enure,  or  why  S.  A.  was  to 
be  a  party  to  it.'  So  in  a  case  in  New  York,  where  upon  a  cove-  " 
nant  that  the  defendant  would,  upon  the  reasonable  request  of  the 
plaintiff,  do  and  execute  such  further  and  other  lawful  assurauces 
for  the  better  and  more  effectually  vesting  and  confirming  the 
premises  as  by  the  plaintiff  or  his  counsel  should  be  reasonably 
devised,  advised,  or  required,  the  declaration  averred  that  the 
defendant's  wife  would,  on  her  husband's  death,  have  a  right  of 
dower  in  the  premises,  and  that  the  defendant  had  been  requested 
by  the  plaintiff  to  execute  a  reasonable  conveyance  and  assurance 
of  the  said  right  of  dower,  according  to  the  true  intent  and  mean- 
ing of  the  covenant.  On  demurrer,  the  court  held  the  breach 
badly  assigned  ;  that  the  plaintiff  having  devised  the  assurance, 
was  bound  to  give  notice  of  it  to  the  defendant  and  allow  him  a  . 
reasonable  time  to  consider  of  it.  As  no  particular  assurance  was 
apeci&ed  in  the  covenant  and  none  specified  by  the  plaintiff,  the 
defendant  could  not  know  what  assurance  was  required.' 

'  King  V.  Jones,  tupra. 

*  Miller  v.  Parsons,  9  Johns.  336.  See  also  Wsrn  o.  Bickford.  7  Price, 
550 ;  s.  c.  9  Price,  43 ;  aod  Gw^nn  r.  Thomas,  2  Oill  &  JobDS.  (Md.)  420, 
cited  aupra,  p.  197.  InBticke  v,  Dymoke,  SBingbam,  105,  oae  purcbased  a  bouse 
which  was  the  subject  of  a  teuaacy  for  life  with  remainder  to  first  and  other  sons 
in  tail,  and  the  tenant  for  life  coTenanted  that  the  first  son  who  should  attain  the 
age  of  twentj-one  years  should,  at  the  request  of  the  purchaser,  well  and  effect- 
Dallj  convey  and  assure  the  premises  by  such  common  recovery,  fine  or  fines, 
and  other  asturance  at  counsel  ikoald  advUe.  In  an  action  on  this  covenant,  the 
declaration  averred  the  seisin  and  death  of  the  covenantee,  and  the  descent  on 
and  seisin  of  the  plaintiff  as  his  heir,  the  attainment  of  the  majority  of  the  son, 
the  request  of  the  plaintiff  that  a  common  recovery  should  be  suffered,  and  the 
neglect  and  refusal  of  the  defendant  so  to  do.  Un  demurrer,  it  was  objected 
that  there  should  have  been  an  avermeot  that  the  defendant  bad  notice  of  the 
title  having  devolved  npon  tbe  pbuntiff,  and  also  tbat  it  should  appear  that  the 
mffering  of  the  recovery  was  advieed  by  counsel,  of  which  tbe  defendant  had 
notice.  But  the  Court  of  Common  Fleas  held  (upon  the  anthoiity  of  Reynolds 
V.  Davies,  I  Bos.  ft  Pull.  625 ;  Skip  c.  Hook,  Comyns,  625 ;  Bristow  and  Bria- 
U)we>  case,  Godholt,  161 ;  Hingen  n.  Payn,  Cro.  Jac.  475 ;  Alfrey  v.  Blacka- 
more,  3  Bulat.  326,  &c),  that  tbe  first  averment  was  unnecessary;  that  the 
plaintiff  need  only  show  all  that  might  bring  him  within  the  words  of  the  cove- 
nant, and  tbat  any  gronnds  of  exemption  must  be  shown  by  the  covenantor.  "  I 
confess,"  said  Best,  C.  J.,  "  that,  unaided  by  ibe  light  of  former  ages,  I  should 
have  thoogfat  a  perfect  stranger  to  the  defendant  ought  to  have  given  him  notice 
that  he  was  b«come  possessed  of  such  an  interest  in  tbe  property  as  would  author- 
ize bim  to  call  upon  the  defendant  for  the  performance  of  his  covenant ;  but  by 
a  series  of  cases  it  has  been  decided  that  it  is  not  necessary  to  show  any  such 
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In  subsequent  cli&pters  will  be  considered  the  measure  of  damages 
for  a  breach  of  this  covenant '  —  its  capacity  for  running  with  the 
land'  —  its  operation  by  way  of  estoppel  or  rebutter^  — and  the 
jurisdiction  In  equity  for  its  specific  performance.* 

no^ice ;  and  in  tiro  of  the  cuea,  the  reason  usigned  ia  thia :  that  giving  notice 
ia  no  part  of  the  provision  ;  hj  which  I  underatftnd  that  it  ii  onlj  necessarj'  for 
the  pkintiff  to  show  all  that  brings  him  within  the  covenant;  any  ground  of 
exemption  must  be  sbovn  bj  the  covenant."  Ah  to  the  lecond  objection,  it  was 
held  that  it  was  admitted  hy  the  deed  that  a  commoa  recover}'  was  necessary  at 
all  events,  and  that  the  words,  "as  counset  should  advise,"  only  referred  to  asaor- 
ances  other  than  a  recovery.  "  If  a  covenant  be  that  a  pajty  shall  execute  auch 
assurances  as  counsel  shall  advise,  the  plaintiff  must  show  what  has  been  advised ; 
bat  that  is  not  the  covenant  (be  br«ach  of  which  ia  complained  of  here.  In  the 
Gnt  instanc«  the  defendant  only  engages  to  cause  a  recovery  W  he  suffered,  and 
he  did  not  want  to  be  told  by  couoiel  that  such  a  proceeding  was  necesaaiy, 
because,  in  the  language  of  the  deed,  it  ia  ad[aitte4  to  be  neceaaary.  The  recoT- 
ery  he  was  to  cause  to  be  suffered  at  all  evenla,  but  not  to  do  more  unless  counsel 
should  advise :  this  is  the  strict  meaning  of  the  language  of  the  covenant,  and 
the  words,  '  cu  eoujud  thall  advite,'  do  not  overrule  the  whole  of  the  precediog 
sentence,  but  only  the  stipulation  for  aaaurancea  other  than  a  recovery.  There- 
fore, strictly  collecting  the  meaning  of  the  deed  from  the  language  of  the  deed 
itself,  our  judgment  must  be  for  the  plaintiff." 

'  See  infra.  Ch.  K.  '  Id.  Cb.  X. 

*  Id.  Ch.  XI.  '  Id.  Ch.  XV. 
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CHAPTER  Tin. 

THE   COTENANT  OP  WARRANTY.^ 


In  a  preceding  chapter  has  been  sketched  an  outline  of  the  feudal 
doc^ne  of  warranty,  from  its  introduction  in  England,  at  the 
time  of  the  Conquest,  down  to  its  natural  disappearance  after  the 
passage  of  the  statute  of  Uses.'  So  long,  as  has  been  already  said, 
as  liverf  of  seisin  was  necessary  to  the  transfer  of  land,  so  long 
did  warranty,  which  was.  essentially  a  covenant  real,  accompany 
the  deed  of  feoffment.  But  after  the  statute  of  Uses  had  led  to 
the  introduction  of  conveyaiicea  which,  passing  the  estate  by 
raising  a  use  which  the  statute  transferred  into  a  poesessiou,  dis- 
pensed with  livery  of  seisin,  a  warranty  in  its  proper  sense  was 
inappropriate  to  such  modes  of  assurance,  and  a  covenant  natu- 
rally took  its  place.'  But  it  was  not  a  covenant  of  warranty  —  that 
is  to  say,  a  warranty  in  its  old  form,  with  words  of  covenant 
added  thereto  —  such  as  is  in  use  throughout  the  United  States 
at  the  present  day.  The  covenants  which  took  the  place  of  warranty, 
and  wliich  will  be  found  scattered  through  the  reports  in  the  time 
of  Elizabeth  and  of  James  the  First,*  were,  in  simple  and  concise 
form,  the  type  of  those  which  afterwards  during  the  Protectorate 
were  fashioned  by  Bridgman  in  his  retirement,  and  introduced, 
with  all  their  elaboration,  on  his  return  to  practice  after  the 
restoration  of  Charles.'    But  there  is  no  evidence  that  the  cove- 

'  For  the  form  of  thi*  oorenant  lee  tupra,  Ch.  H. 

'  Bitpra,  Ch.  L  *  Supra,  p.  IG,  &o. 

*  &3,  tor  eumpU,  the  covenknt  for  Beisin,  Miucot  o.  Ballet,  Cro.  James, 
369 ;  Gray  d.  Briacoe,  Noy,  142  j  of  right  to  convey,  Bradshaw's  caae,  9  Coke, 
60b,-  against  incumbraDcea,  Briscoe  c.  King,  Cro.  Jtunea,  281;  for  further 
aHDnutw,  fioulney  v,  Curteys,  Cro.  JnmeB,  261  \  Briscoe  e.  King,  id.  281 ;  for 

quiet  eajo^ment  in  the  conveyance  of  a  freehold,  Grenelefe  t>.   W ,  Dyer, 

42  a;  and  for  quiet  enjoj'inent  in  a  lease,  Woodrufi'c.  Greenwood,  Cro.  £lii. 

617;  Coras  t>. ,  id.  614;   Noke  v.  Airder,  id.  37S,  436;  FennJDg  ■>.  Plat, 

Cro.  James,  383 ;  MouDtford  and  Cateiby's  case.  Dyer,  828. 

*  See  lupra,  p.  17. 
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nant  of  warrauty  ever  bad  a  place  in  English  conveyancing. 
From  the  report  of  the  case  of  WilliamsoQ  v.  Codrington,  de- 
cided by  Lord  Hardwicke  in  1750,^  and  which  arose  under  a  deed 
executed  iu  1715,  in  the  colony  of  Barbadoes,^  it  would  seem 
that  such  a  covenant  had  never  before  been  seen  by  either  the 
counsel  or  the  Chancellor,  and  while  they  discussed  its  nature, 
uo  au^tliority  was  cited  by  way  of  illustration,*  and  the  case  seems 

'  1  Veeey.  611. 

'  From  this  fact,  it  would  Beem  that  the  introduction  of  the  covenant  of  wai^ 
rtuity  iu  America  itsb  not  conSneU  to  those  colonieg  which  afterwards  formed  the 
United  St&tes. 

'  The  case  waa  thus.  Id  the  Uma  of  Cbailea  I.  the  Codrington  familj' 
removed  with  their  property  to  Barbadoea,  and  in  1715,  William  Cod- 
rington (afterwArds  made  a  baronet)  executed  there  a  settlement  to  trusteCB 
of  a  plantation  and  negroes  in  trust  for  two  illegitimate  sons,  "  with  a  clause 
that  he  does  oblige  himself,  his  heirs,  executors  and  administrators,  to  warrant 
and  forever  defend  the  said  plantation  and  negroes,  &c."  He  was  afterwards,  in 
171S,  evicted,  and  having  himself  brought  an  ejectment,  compromised  it,  and  in 
consideration  of  a  certain  sum  paid  him,  released  all  his  title  thereto.  Ue  then 
returned  to  England,  where  he  died,  and  the  cahiU  que  trust  having  filed  a  bill 
there  for  a  satislactiou  of  the  covenant  out  of  the  astetB  of  his  estate,  it  was 
urged  for  the  executors  and  truBtees  under  his  will  that  they  were  slrangera 
to  the  transaction,  which  was  originally  intended  as  a  provision  to  take 
effect  from  his  death ;  "  The  deed  contains,  indeed,  a  general  warranty,  bnt 
there  is  no  case  where  a  court  has  considered  a  covenant  by  way  of  general 
warranty  a  personal  covenant.  This  is  the  first  instance  of  a  gift  of  a  general 
warranty  in  a  voluntary  deed,  so  that  supposing  it  looked  on  as  a  covenant,  yet 
b^Dg  so  extraordinary,  how  far  should  a  court  of  equity  give  it  aid  P  ...  But 
this  is  a  general  warranty  of  the  land,  on  which  only  a  real  remedy  can  be  bad, 
as  if  they  were  in  possession,  and  a  real  action  waa  brought  against  them  to 
entitle  the  tenant  to  the  praecipe  to  vouch  the  warrantor  or  his  heirs,  or  to  bring 
iparrantia  chaiiie,  to  affect  the  lands  of  warrantor  or  his  heirs,  unless  it  was  a 
chattel  estate  recovered,  for  which  there  may  be  personal  damages."  But  Lord 
Hardwicke  held  that  the  complainants  were  entitled  to  relief — that  they  might 
come  into  equity,  as  well  as  law,  to  have  eatiefaction  for  that  debt  on  that 
specialty  out  of  assets,  and  then,  referring  to  the  contention  that  there  was  no 
instance  in  which  satisfaction  could  be  demanded  against  an  estate  unless  for 
It  on  which  an  action  or  suit  might  be  mdntuned,  the  Chancellor 
"Therefore,  plaintifi*  resorts  to  the  clause,  which  he  insists  on 
Lt  from  Sit  William,  intitling  him  to  satislaction  for  what  was  lust  by 
n  of  the  estate  out  of  his  assets,  real  and  personal ;  and  if  it  amounts  tA  a 
will  iutitle  thereto.  I  am  of  opinion  it  is  not  to  be  taken  according 
to  the  objeclion  tor  defendant  as  a  strict  warranty  of  ibe  land ;  which  would  be 
contradictory  to  the  words  of  the  clause.  The  word  Warrant,  when  properly 
applied,  has,  lo  be  sure,  a  particular  sense;  but  has,  in  general,  a  further 
sense ;  therefore  it  is  not  necessary  to  understand  warranty  in  a  deed  or  cove- 
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to  be  the  only  one  in  the  Eagliah  reports  in  which  this  covenant 
occurs.' 

The  principal  emigration  to  America  occurred  about  the  time 
of  the  introduction  into  general  use  of  the  covenants  for  title  in 
their  present  form,  and  in  the  earliest  coRTeyances  vhich  remain 
of  record  in  the  colonies  are  to  be  fonnd  some  or  all  of  these 
corenants,  more  or  less  simply  or  elaborately  set  forth,  together 
with,  in  general,  a  clause  of  warranty,  sometimes  with  and  some- 
times withoat  the  addition  of  words  of  covenant.^  Later,  the 
words  of  covenant  became  more  general,  and  at  the  present  day 
their  xae  is  almost  universal. 

Such  is  the  American  covenant  of  warranty.  As  to  its  extent 
and  scope,  different  opinions  have  at  times  been  formed,  some 

naDt  barely  m  s  wnaty  to  tha  title  to  the  realty ;  bat  it  eball  be  taken  secundmn 
tubjtetam  materiam.  Here  are  chattels  to  be  warranted  in  this  deed ;  lome  of 
which  are  certainly  personal  things,  as  cattle,  horses,  &c.,  though  aegroea  in 
some  instances  are  considered  as  annesed  to  the  plantation.  Then  there  are 
words  binding  his  executors  and  administrators,  which  must  be  rejected,  if  to 
be  construed  as  a  mere  real  warranty  of  the  land.  This  clause,  therefore,  is 
inconsistent  with  that  narrow  coDStrucCioa ;  nor  is  it  penned  as  a  real  warranty, 
which  is,  '  I  do  for  myself  and  my  heirs  warrant  such  land ; '  here  the  words 
are,  '  I  do  oblige,'  &c.,  which  amounts  to  the  same  as,  '  I  covenant,'  &c.,  for 
many  other  words  in  a  deed  will  amount  to  a  covenant,  besides  tbe  word  cove- 
■uut,  as,  '  I  oblige,  agree.'  This,  then,  is  barely  a  covenant  for  himself,  heira, 
executors  and  administrators,  to  warrant ;  which  word  must  be  coustrued  in  a 
larger  sense  than  warranty  in  a  strict  legal  sense,  as  Urge  as  defend.  That  con- 
struction a  court  of  law  or  equity  must  put  on  it.  I  agree  the  construction  must 
be  the  same  in  both  courts,  and  there  is  no  difficulty,  I  think,  in  so  construing  it 
in  a  court  of  law."  And  it  was  deoreed  that  the  plaintiff  should  have  satisfac- 
^en  for  the  value  of  the  plantation  as  it  stood  at  time  of  the  sale,  and  the 
n^roes,  &c.,  from  the  death  of  the  testator,  according  to  the  value  at  the  time 
of  the  eviction,  and  the  cause  was  thereupon  referred  to  a  Master.  See  this  case 
fiirlber  referred  to  in  Ch.  XV, 

'  In  Williams  c.  Burrell.  1  C.  B.  502,  the  clause  in  the  lease  was  a  warranty 
in  the  old  form.  In  1  Williams'  Conveyancing,  279,  published  in  1790,  tiiere 
is  a  form  of  a  deed  of  bargain  and  sale  which  contains  a  covenant  ofworranty. 

'  Supra,  p.  18.  In  an  able  note  to  Foote  v.  Buntet,  10  Ohio,  S22,  Mr. 
Wilcox,  the  reporter,  says :  "  Our  ancestors,  who  emigrated  just  about  the  time 
the  modem  covenants  for  title  were  coming  into  use  in  the  mother  country,  and 
before  the  warranty  had  been  entirely  abandoned,  seem  to  have  brought  with 
them  both  the  modem  covenants  and  tbe  warranty,  and  white  the  former  alone 
were  io<H)  found  to  be  a  competent  assurance  of  title  in  England,  both  the  war- 
ran^  and  the  modem  covenants  continued  to  be  used  in  our  early  conveyances 
and  to  have  both  come  down  together  to  our  own  time." 
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giving  to  it  much  or  all  of  the  effect  of  8  warranty  at  commoQ 
law,  aud  others  conBidering  it  as  merely  a  covenant  for  quiet 
enjoyment.  As  the  latter  is  unquestionably  the  sounder  vieir, 
and  as  the  former  has  led  to  the  introductioa  of  doctrines  incon- 
siateot  with  the  present  system  of  conveyancing,  a  brief  notice  of 
the  subject  may  be  permitted. 

It  has  been  considered  by  eminent  authority  in  America,  Uiat 
an  action  of  covenant  could  have  been  brought  upon  a  warranty 
which  accompanied  the  transfer  of  a  freehold.  Such,  however, 
was  not  the  law,  and  no  such  case  can  be  found  in  the  iMwka. 

Warranty  in  its  origin  savored  so  much  of  tlie  realty  that  it 
could  only  be  employed  when  the  estate  which  was  tran^erred  was 
a  freehold.  Nor,  when  the  paramount  estate  was  less  than  a  free- 
hold, was  warranty  effective  as  a  redress.^  But  as  time  wore  on, 
and  leasehold  estates  grew  into  greater  importance,  the  law  under- 
went some  cliange.  In  the  reign  of  Henry  the  Sixth  we  find  a 
case  in  which  a  warranty  contained  in  a  lease  for  years  was  allowed 
to  be  used  as  a  personal  covenant,^  and  in  that  of  James  the  First, 
another,  in  which  on  a  warranty  contained  in  a  conveyance  of  a 
freehold,  a  recovery  in  an  action  of  covenant  was  allowed  when  the 
adverse  claim  was  under  a  term  for  years.' 

'  That  IB  to  aay,  in  oeiUier  cue  coald  &  toarranlia  eharta  have  been  bronght. 

'  Tear  Book,  32  Hen.  VI.  mpra,  p.  16. 

'  FiDCombe  c.  Rudge,  Hobart,  3 ;  N07,  131 ;  Yelvecton,  139 ;  in  Excbeq. 
Cbamb.,  32 ;  1  Roile,  25 ;  see  this  case  referred  to,  eupra,  p.  16. 

Notbing  can  be  ulearvr  than  Judge  Haro'a  notice  of  thia  case  in  tbe  note  to 
Spencer'B  case.  "At  common  Ian  warranty  was  essentially  a  covenant  naL 
The  rigbt  to  enforce  it,  u  well  as  the  obligatioa  whicli  it  imposed,  descended  on 
either  side  to  the  heirs  of  the  original  parties.  The  reraedy  was  prosecuted  by 
■nd  against  them ;  compensation  was  awarded  not  in  damages,  but  in  kind,  by 
a  judgment  for  the  recovery  of  other  lands  of  equal  value  with  tiiose  whitih  had 
been  lost,  whether  the  eviction  took  place  in  the  lifetime  of  tlie  ancestor  or  after 
his  death;  Buickere.  Buicker,  11  Ohio  (N.  S.).  240,  24.i.  No  system  fonld  be 
more  comprehensive  or  more  logical;  its  only  fault  was  a  logical  subtlety  and 
refinement,  due  to  the  character  of  the  age  which  gave  it  birth.  But  however 
well  it  may  have  been  suited  to  the  purposes  which  it  was  designed  to  subserve, 
it  necessarily  proved  inefficient,  when  applied  to  the  modes  of  tenure  and  fornia 
of  conveyancing  of  a  new  and  different  aature.  Thus  no  recovery  could  be  had 
in  a  voucher  to  warranty  or  toarrantia  charttE,  on  a  warranty  attached  to  a  teim 
of  years,  which  was  regarded  by  the  common  law  as  a  chose  of  action,  ratlier 
than  an  estate,  and  had  no  recognized  place  in  the  complicated  system  of  real 
adjons;  and  the  difficulty  was  equally  great  where  the  eviction  was  for  a  term, 
although  the  estate  warranted  might  be  a  fee.    Uence  there  would  have  been  an 
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Tliese  CBseB  have  at  times  been  considered  as  deciding  broadly 
that  a  persDiial  action  of  coTenaat  would  at  any  time  have  lain 
upon  a  warranty,^  and,  on  the  other  hand,  it  has  more  than  once 

entire  Tailure  of  justice  had  not  the  courts  consented  to  interpret  the  warranty  as 
a  covenant  penonil,  when  the  drcunutanceB  vere  sach  that  it  could  not  take 
effect  18  a  covenant  real.  A  warrant}'  could  not  be  annexed  to  tbe  grant  of  a 
chattel,  real  or  personal,  bat  if  Uie  grantor  warranted  the  title  the  grantee  might 
bring  covenant;  Coke,  Lit.  359.  The  rule  and  the  exception  are  exemplified 
hj  tbe  case  of  Fincombe  n.  Budge,  Yelverton,  139,  Hobart,  3,  which  has  some- 
times been  nustaken  as  an  authoritjr  for  the  position  that  a  warrant;-  might 
always  be  construed  as  a  personal  oligation,  whereas  what  it  really  shows  is,  that 
wbcn  a  warranty  fiuled  as  a  covenant  real,  necessity  would  mould  it  into  a 
covenant  personal.  The  plaintiSs,  who  declared  on  a  covenant  in  a  deed  grant- 
ing them  an  estate  for  their  joint  lives,  by  the  words  eonettH  and  demui,  and 
also  containing  an  express  warranty,  after  setting  forth  tbe  deed  in  full,  without 
attempting  to  s:ace  ils  legal  operation,  went  on  to  aver  a  breach  by  an  eviction 
Tinder  a  lease  )for  years,  execnted  prior  to  the  grant.  Tbe  defendant  pleaded 
that  an  action  of  loarmnffa  charice  for  tbe  same  cause  of  action  had  been  brought, 
and  was  still  pending  in  another  court,  and  also  excepted  to  the  sufficiency  of 
the  declaration,  on  the  ground  that  an  action  of  covenant  would  not  lie  upon  a 
warranty.  But  it  was  held  thst,  as  the  eviction  was  merely  for  a  term  of  years, 
tbe  tcorroRf la  eharto!  was  misconceived,  and  tberefora  no  bar  to  another  suit; 
and  that  even  if  covenant  would  not  lie  on  a  warranty  it  might  bo  sustained  on 
the  obligation  for  the  quiet  enjo^^ment  of  the  premises,  implied  in  the  word 
dttniri-  Tbe  case  was  subsequently  brought  before  the  Exchequer  Chamber, 
where  the  decision  of  tbe  King's  Benih  was  affirmed  on  the  broader  and  more 
liberal  principle  that  when  a  warranty  would  fail  altogether  unless  a  change  be 
made  in  its  attributes,  it  would  be  interpreted  as  a  covenant  personal,  and  judg- 
ment given  for  damages,  instead  of  for  an  equal  value  in  land.  This  case,  lher«- 
fbre,  fully  establishes,  first,  the  existence  of  sn  essential  distinction  between  a 
warranty  in  the  proper  sense  of  the  term,  and  a  covenant  to  warrant ;  and,  next, 
that  a  warranty  may  be  construed  as  a  covenant  when  there  is  no  other  mode  of 
rendering  it  effectual ; "  1  Smith's  Leading  Cases  (7th  ed.),  206. 

Nearly  two  hundred  and  Rfty  years  elapsed  before  a  similar  ease  was  presented 
in  England,  but  in  Williams  r.  Burrell,  1  Common  Bench,  401  (1845,  noticed 
tn/ra,  Cb.  IX.),  nearly  tbe  same  question  arose,  and  the  decision  in  Fincombe 
p.  Radge  was  t^tinctly  approved  and  followed. 

■  Marston  d.  Uobbs,  2  Mass.  439;  Gore  d.  Brazier,  8  id.  623;  Townsend 
p.  Morris,  6  Cowen  (N.  Y.),  127;  Allison  ».  AllUon,  1  Terger  (Tenn.),  24; 
Booker  0.  Bell,  3  Bibb  (Ky.),  173 ;  ffickets  c.  Dickens,  1  Murphey  (N.  C),  343 ; 
and  in  most  of  these  cases  an  action  of  covenant  upon  a  warranty  in  its  old 
form  was  sustained.  Such  a  course  of  decision  can  do  no  harm,  and  will  "  no 
doubt  correspond  with  tbe  intentiona  of  the  parties"  (Townsend  v.  Morris, 
ti^fra),  but  it  must  be  considered  as  unsupported  by  tbe  authority  of  the  older 
common  law.  This  was  thus  clearly  shown  by  Judge  Story's  note  to  Fincombe 
o.  Rudge,  in  the  American  edition  of  Hobart  :  "  Ch.  J.  Paritons,  in  Gore  9. 
Brazier,  3  Mass.  523,  held  that  a  penonal  action  would  have  lain  iu  England 
14 
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beeQ  Berioualf  ui^ed,  as  it  was  in  WilliftmsoB  v.  Codrington,  that 
upon  a  covenant  of  varranty,  in  its  present  form,  nothing  hut  a 
writ  of  warrantia  ehartce  can  be  brought,^     In  truth,  8BTe  that  the 

upon  s  ooveoftnt  of  warranty  annesed  to  a  fee,  aod  nbere  tbe  onster  vat  of  tha 
freehold  by  title  poramounl.  And  he  cited  Waters  v.  The  Dean  of  Norwich, 
1  Brownlow,  21 ;  b.  o.  2  id.  156,  &c.  But  there  the  plaintifi*  iasd  on  a  core- 
nanC  to  save  hanuleu,  &c.,  dutiDg  the  term,  wbioh  was  for  life ;  and  tbe  breach 
assigned  was  a  disturbaoce  bj  an  antecedent  lease  to  one  T.  for  years.  So  ^at 
the  caae  was  not  different  from  that  in  Hobart,  3;  tbe  freehold  not  being 
broiight  in  question.  It  is  true  that  Lord  Coke,  who  was  chief  justice,  in 
giving  his  opinion,  said,  among  other  things,  '  that  covenant  in  law  eslewla 
to  lawful  evictions,  and  to  estAtei  in  being,  and  not  where  an  estate  is 
detennined.  So,  also,  he  supposed,  to  express  real  covenants,  which  extend 
to  freehold  or  inheritance,  as  warrant  and  defend,  upon  which  a  roan  cannot 
have  an  action  if  ha  be  not  ousted  by  one  which  hath  dtle.'  'Riia  last  sen- 
tence is  that  upon  which  C.  J.  Parsons  seems  to  have  relied ;  but  it  is 
manifest  that  Lord  Coke  was  referring  to  the  difference  between  a  covenant  in 
law  and  an  express  covenant,  and  not  to  the  eases  in  which  covenant  would  lie 
6a  a  warranty.  According  to  the  case  of  Fincombe  v.  Rudge  (Hob.  3),  there 
is  no  doubt  that  covenant  would  lie,  if  tbe  ouster  by  title  paramount  was  not  of 
the  freehold,  but  for  a  term  of  years  only.  For  is  it  to  be  presumed  that  Lord 
Coke  had  any  notion  in  bis  mind  that  if  the  ouster  was  in  fee,  covenant  would 
lie  on  a  warranty  ?  And  the  covenant  in  the  case  before  tbe  court  was  not  a 
warranty,  but  a  covenant  to  save  harmless  and  acquit;  in  shatt.  equivalent  to  a 
covenant  for  quiet  enjoyment.  Besides,  the  case  in  Brownlow  was  decided  in 
10  Jac.  1 ;  and  that  of  Fincombe  t,  Rudge  was  finally  decidud  in  the  Exchequer 
Chamber  by  all  the  judges,  in  11  Jac.  1.  And  therefore  if  there  be  any  dis- 
crepancy between  them,  the  principle  established  by  all  the  judges  in  die  last 
case  is  the  true  one.  And  it  seems  to  me  there  is  a  necessary  implication  in 
this  last  case  against  the  doctrine  of  C.  J.  Farsons.  At  all  events,  the  authority 
he  relies  on  does  not  snpport  his  dicium."  The  remainder  of  tha  note  to  Fin- 
combe 0.  Rudge  is  by  Judge  Williams,  the  editor  of  this  edition  of  UobarC,  and 
with  the  exception  of  the  note  by  Mr.  Wilcox  to  Foote  r.  Burnet,  10  Ohio,  322, 
was,  when  the  earlier  editions  of  this  treatise  were  published,  the  only  instance 
in  which  the  subject  of  covenants  for  title  had  been,  on  this  side  of  the  Atlantic, 
treated  in  a  connected  form. 

>  Stent  r.  Jackson,  2  Randolph  (Va.),  14S  (see  three  elaborate  opinions  in 
that  case) ;  Tabb  t>.  Binford,  4  Leigh  (Va.),  132 ;  Chapman  s.  Holmes,  a  Hal- 
sted  (N.  J.),  23 ;  see  the  rwiiarks  of  Tilghman,  C.  J.,  in  Jourdau  d.  Jourdan, 
9  Serg.  &  Kawie  (Pa.),  276.  In  Chapman  d.  Holmes  both  the  connsel  and 
the  court  seem  to  have  overlooked  the  distinction  between  a  warranty  and  a 
covenant;  the  counsel,  in  an  elaborate  and  otherwise  able  argument,  insisting 
that  because  voucher  and  loarraniia  ckarta  were  the  ancient  remedies  on  the 
former,  tbey  must  still  be  so  on  the  latter.  In  Townsend  «.  Morris,  6  Cowen, 
123,  there  was  more  room  for  such  an  argument,  for  there  was  no  covenant  in 
hcee  verba,  but  tbe  form  was  as  in  the  old  charters,  and  the  cvort,  in  deciding  the 


by.Google 


THB  COTBRANT  OP  VARBAMTT.  211 

old  warranty  and  the  present  covenants  were  alike  intended  as  a 
means  of  redress  against  loss  of  the  estate,  nothing  could  be  more 
unlike  than  the  two.  The  former  was  a  part  of  the  system  of 
feudal  teuure,  and  the  remedy  upon  it  by  writ  of  tearrantia  eharUe 
at  Toocher,  though  peculiar,  was  appropriate.  The  latter  was  a 
part  of  what  some  hare  called  the  modem  system  of  law,  and  the 
remedy  upon  it  by  the  personal  action  of  covenant,  equally  appro- 
priate. Warranty  originally  partook  of  the  simplicity  of  the  com- 
mon law,  and  its  effect,  by  way  of  rebutter  of  the  heir,  was  simple 
and  just,  till  the  ingenuity  of  the  times  seized  upon  it  for  a  partic- 
ular purpose,  and  fashioned  it  to  meet  an  end  —  that  of  barring 
estates  tail  —  for  which  it  had  never,  of  course,  been  intended,  and 
hence  arose  complications  which,  to  one  imperfectly  learned  in  tlio 
history  of  the  subject,  would  seem  to  present  great  difficulties.' 
Such  an  effect  was  obviously  inappropriate  whea  applied  to  a  mere 
personal  covenant,  and  no  case  in  England  can  be  found  in  which 
to  such  a  covenant  was  ever  given  the  operation  of  warranty  by 
way  of  rebutter.' 

obvious  p<Hiit  that  the  asaignee  of  a  vendee  could  aue  npon  a  covenant  of  war- 
nuitj,  indmtted  that  the  tenant  of  the  freehold  alwai/i  had  his  optiou  to  bring 
aoTenant,  or  rewnt  to  the  real  action.  A  passage  in  Bao.  Ab.  Coyenant,  C., 
diat,  "  in  the  eviction  of  a  freehold,  no  action  of  covenant  will  lie  upon  a  war- 
ttnty,'"  was  misquoted  in  Pitcher  v.  Livingston,  4  Johns.  11,  and  cited  as  an 
authority  that  a  personal  action  woald  not  tie  upon  "  a  covenant  of  warranty." 

'  In  the  preface  to  the  tenth  volume  of  his  ReporU,  Coke  thus  brings  to  the 
notice  of  his  reader  "  Edward  Seymor's  case,  concerning  warranties,  a  cunning 
kind  of  learning  (I  assure  you),  and  verj  necessary  for  the  purchaser,  for  it 
anneth  him  not  only  with  a  sword  by  voucher  to  get  the  victory  of  recompense 
by  recovery  in  value,  but  with  a  shield  to  defend  a  msu's  freehold  and  inheritance 
by  way  of  rebutter;  which  title  of  the  law  is,  in  my  opinion,  excellently  curious, 
and  curiously  excellent.  And  yet,  when  you  have  read  t^is  case,  you  will  con- 
enr  with  me  that  it  was  more  weighty  than  difficult." 

'  "  There  is  a  diversity,"  says  Coke,  "  between  a  warranty  that  is  a  covenant 
real  which  bindeth  the  party  to  yield  lands  and  tenements  in  recompense,  and  a 
covenant  annexed  to  the  land  which  is  to  yield  but  damages ; "  Co.  Litt.  dS-l  h. 
In  Jacock  V.  GiUiam,  3  Murpbey  (N.  C),  47  ;  a.  a.  4  Hawks,  310,  s  tenant  in 
tail  aliened  with  covenant  of  warranty,  and  it  was  argued  that  a  discontinuance 
had  b«en  thus  caused,  and  the  issue  in  tail  barred.  "  But,"  said  Taylor,  G.  J., 
**  the  law  has  made  a  clear  distinction  between  a  covenant  real  and  a  covenant 
personal;  and  to  a  warranty  atone,  in  the  original  and  proper  senae  of  the  term, 
has  it  imparted  the  effect  of  intercepting  the  descent  to  the  heir,  because  he,  and 
not  die  executor,  is  bound  to  warrant  and  secure  the  land  to  the  covenantee 
(wairaniec)  and  his  heirs.  Tbe  nte  and  adopiion  of  the  form  in  which  the 
andent  warranty  is  expressed  would  indicate  the  intention  of  the  parties  to 
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But  betweeo  warranty  and  the.  modern  covenant  there  is  another 
distinction  than  the  mere  form  of  the  remedy.  Warranty,  when 
annexed  to  a  freehold,  poseeaeed,  to  a  great  degree,  the  attributes 
of  the  covenants  for  seisin  and  of  riglit  to  convey,'  as  is  shown 
by  the  judgment  pro  loco  et  tempore.^  And  this  was  so,  whether 
the  warranty  was  expressed  in  words  or  was  implied  from  the 
words  of  grant.  So,  too,  as  respects  a  lease  ;  "  the  word  demin 
imports  a  power  of  letting,   as  dedi  a  power  of  giving,"^  and 

arail  Ihemaelves  of  such  remedies  u  appertain  to  the  warninty  only,  and  the 
change  of  that  form  will  justify  the  reasonable  inference  that  they  designed  to 
abide  by  the  security  which  is  afforded  by  covenant,"  So  in  the  very  recent 
case  of  Pollock  v.  Spiedel,  17  Ohio  StAta  K.  439,  where  the  facts  were  Bimilar, 
the  court  said :  "  Though  the  defendant  here  claima  under  a  couveyanee  from 
the  tenant  in  tail  with  covenants  of  warranty,  yet  the  plaintiffs  are  not  thereby 
estopped  or  barred  of  their  action,  because  their  title  does  not  come  from  the 
warrantor  ai  its  souree.  Nor  does  it  alter  the  case  that  they  have  receixed 
assets  from  the  estate  of  the  warranting  ancestor.  Modern  covenants  of  war- 
ranty are  regarded  as  personal  only,  and  the  remedy,  on  eviction,  is  by  an  action 
on  the  covenant  against  the  grantor  or  his  real  or  personal  representatives,  to 
recover  in  damages  for  the  laod  lost."  In  Jacock  p.  Giiliam,  it  seems  to  have 
been  doubted  whether  a  discontinuance  did  not  necessarily  bar  the  issue  in  tail. 
Such,  however,  was  not  the  case.  Although  the  issue  might  be  obliged  to  bring 
an  action  in  order  to  get  possession,  yet  in  that  action  there  was  nothing  in  the 
warranty  of  the  ancestor,  since  the  statute  dt  doais,  to  prevent  a  recovery; 
Butler's  note  to  Co.  Litt.,  865.  So.  in  the  able  tract  of  Mr.  Preston  "On 
the  effect  of  fines,  &c.,  by  tenant  in  tail,"  be  says,  "  the  issues  are  not  barred 
unless  there  is  a  common  recovery,  or  fine  with  proclamation,  or  in  some 
tpecial  cages  a  warranty;"  Preston's  Law  Tracts,  29.  By  the  "special  cases" 
ia  here  meant  those  referred  to  aupra,  pp.  7-9.  See  further  as  to  the  effect 
of  a  wairanty  by  way  of  rebutter  or  estoppel  when  used  in  modern  convey- 
ances, Ch.  XL 

>  See  Bricker  d.  Bricker,  11  Ohio  SUte  Rep.  S45. 

•  See  supra,  p.  11. 

*  Holder  v.  Taylor,  Hobart,  13.  "  Holder  brought  an  action  of  covenant 
agunst  Taylor,  and  declared  for  a  lease  for  years  made  by  the  defendant  by  the 
word  (lemisi,  which  imports  a  covenant;  and  then  shows  tiiat  at  the  time  of 
die  lease  made,  the  lessor  was  not  seised  of  the  land,  but  a  stranger,  and  so  the 
covenant  in  law  broken.  But  he  did  not  lay  any  actual  entry  by  force  of  his 
lease,  nor  any  ejectment  of  the  stranger,  nor  any  claiming  nnder  him,  where- 
upon it  was  objected  that  no  action  of  covenant  would  lie,  because  there  was  no 
expulsion.  But  the  whole  court  was  of  opinion  that  an  action  did  lie ;  for  the 
breach  of  the  covenant  was  in  that  the  lessor  had  taken  upon  himself  to  demise 
that  which  be  could  not;  for  the'word  (fcfnui  imports  a  power  of  letting,  as  dedi 
a  power  of  giving,  and  it  is  not  reasonable  to  enforce  the  lessee  to  enter  upon 
the  land,  and  so  to  commit  a  trespass.  But  if  it  were  an  express  covenant  for  quiet 
enjoying,  there,  perhaps,  it  were  otherwise."  Li  Pincombe  d.  Budge,  id.  9,  the 
action  was  on  the  warranty  implied  by  the  word  dtdi;  see  mpra,  pp.  16,  209. 
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althongh  on  the  warranty  implied  by  dedi  a  warrantia  ekartm  was 
tlie  appropriate  remedy,  while  on  that  implied  by  demist,  the 
remedy  was  by  covenant,  yet  this,  of  course,  made  no  difference 
in  principle,  and  as  to  neither  of  them  was  an  eviction  always 
necessary  to  a  recovery.' 

And  at  the  present  day  it  has  often  been  urged,  in  cases  of 
apparent  hardship,  that  tl)e  modern  covenant  of  warranty  should 
do  more  than  protect  gainst  "  the  consequences  incident  upon  a 
defective  title,"  ^  and  should,  at  least  to  some  extent,  comprise 
within  itself  the  virtues  of  all  the  covenants  for  title ;  yet,  in 
the  absence  of  peculiar  local  construction,"  and,  as  has  been  sug- 

'  Pomfret  v.  Ricroft,  1  Ssnnders,  322,  note ;  Holiler  r.  Taylor,  ubi  mpra  ; 
Line  v.  Stepbertaon,  5  Bingham's  N.C.  183;  Crouch  n.  Fowie,  9  N.  Hamp. 
219;  Grinnijp.  Clark,8Coweii  (N.  T.),  36;  ate  infra,  Ch.  Xll. 

*  The  definib'on  of  the  corenant  for  quiet  enjoyment,  xupra,  p.  126. 

*  Snch  aa  prevails  in  South  Carolina,  where,  as  nas  said  in  Moore  v.  Lanbam, 
3  Hill,  804,  "  The  covenant  of  warranty  has  always  been  considered  as  broken, 
iriieneTer  a  paramount  title  could  be  shown  in  another ;  and  it  baa  been  uaifomily 
held  that  the  vendee  might  bring  covenant  on  the  warranty,  or  resist  an  action 
Sot  the  price,  without  actual  eviction ;  Pringle  c.  Whitten,  1  Bay,  254 ;  Bell  c. 
Biggins,  id.  326 ;  Sumter  v.  Welch,  2  id.  558 ;  ChanpneM  v.  Johnson,  1809 ; 
Johnson  c.  Viscon,  1811;  Furman  c.  Elmore,  181S  ;  Mackey  v.  Collins,  2 
Kott  &  McCord,  186 ;  "  and  aee  also  Faries  c.  Smith,  11  Richardson's  Law  R. 
m.  So  in  Jeter  t>.  Glenn.  9  Richardson's  Law  R.  (S.  C).  378,  the  court  seemed 
to  consider  that  it  waa  *'  advancing  the  purpose  oftbe  legislature,  promoting  the 
usual  intention  of  parties  and  answering  the  ends  of  justice,  to  say  that  covenant 
of  warranty  contains  all  the  five  covenants  which  English  conveyancers  usually 
insert  in  conveyances  in  fee-simple,"  except,  perhaps,  it  was  doubted,  of  the 
covenant  for  further  assurance.  The  covenant  for  quiet  enjoyment  seems  to 
receive  the  same  constrtiction  Ibere  as  elsewhere ;  Singleton  s.  Allen,  2  Strobbart'f 
Eq.  K.  173 ;  Jeter  v.  Glenn,  tupra. 

In  Iowa  it  is  provided  by  statute  that  the  form  of  a  warranty  in  a  deed  in  fee 
shall  be,  "  And  I  warrant  the  title  against  ail  persons  whomsoever ; "  Rev.  Code, 
1860.  p.  394,  3  2240  (1232).  This  bas  been  held  "  to  include  and  imply  all  the 
nsnal  covenants  in  a  deed  of  conveyance  in  fee-simple ; "  Funk  o.  Creswell,  fi 
CUrke(IowB),62;  Van  Wagner  r.  Van  Nostrand,  19  Iowa,  426.  Statutory  pro- 
Tisioni  on  ibis  subject  formerly  existed  in  Ohio,  bat  they  have  since  been  repealed, 
and  in  referring  to  these  acts  Mr.  Wilcox,  the  reporter,  in  the  note  to  Foote 
V.  Burnet,  10  Ohio,  328,  says :  "  The  insecurity  of  title  to  real  estate  in  the 
Virginia  military  district  is  said  to  have  given  rise  to  a  common  practice  there, 
of  using  no  other  covenant  than  the  general  warranty,  on  tbe  ground  that  the 
grantor  cannot  be  made  liable  on  that  covenant  till  actual  eviction.  The  occu- 
pants of  some  large  surveys  in  that  district,  who  found  themselves  in  quiet  pos- 
•e«BioD.  but  without  any  title,  and  so  could  neither  improve  the  lands  nor  sell 
tbem,  made  application  to  the  legislature  of  Ohio,  and  in  1815  a  statute  was 
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geeted,  wUb  the  ezceptiou  of  a  somewhat  peculiar  effect  given  to 
its  operation,  by  way  of  estoppel  or  rebatter,'  Buoh  a  coiistructioa 
is  generally  denied,^  and  the  coveoaat  of  warranty  is  held  to  be 

paased,  underuking  to  give  a  gnutee  (with  a  coTcnant  of  wamn^)  a  remedy 
before  evii-tion.  The  aet  ia  laid  to  have  been  so  inartificiallj  penned  aa  to  be 
incapabla  of  any  reaionable  construcdon.  It  waa  repealed  in  1831 ;  Chase's 
Laws,  856,  1906';  see  1  Ohio  Rep.  369 ;  2  id.  S46 ;  3  id.  625." 

>  Ifi/ra,  Ch.  XI. 

*  Blydenburgh  d.  CodieBl,  1  Daer  (N.  Y.),  195 ;  Alliaon  ti.  Allison.  1  Ye^er 
(Tenn.),  25;  Cniteber  e.  Stump,  5  Uajwood  (Tenn.),  100  (overruling,  said 
Catron,  J.,  in  Bandolph  v.  Meekt,  Mart.  &  Yerg.  61,  the  caae  of  Talbot  «. 
Bedford,  Cooke,  447,  where  Overton,  J.,  had  wid,  "the  modem  covenant 
to  narrant  and  defend  is  incluaive  of  a  covenant  of  aelain  of  an  indefeasible 
eitate,  and  of  a  right  to  convey,  and  aa  to  the  mode  of  redren,  of  quiet  enjoy- 
ment")  ;  Witty  t>.  Hightower,  12  Smedes  &  Manh.  (MiB«.)>  ^^^i  Griffin  o. 
Fairbrother,  1  Fwrf.  (Me.),  96;  Vanderiarr  e.  Vanderkarr,  11  Johns.  (N.  Y.) 
122;  Greenvault  ti.  Davia,  4  Hill  (N.  Y.},  64S;  Rindakopf  k.  Farmera' Co.,  68 
Barbonr'*,  S.  C.  (N.  Y.)  49 ;  Clarke  v.  McAnulty,  3  Serg.  &  Ra«le  (Fa.),  364 ; 
Fatten  v.  McFarlane,  3  Penn.  R.  422. 

"  The  modem  covenant  of  irarranty,'' said  Gibson,  C.  J.,  in  Stowart  r.  Wett, 
2  Harris  (Fa.),  338,  "  differs  from  the  ancient  warranty,  not  becanse  the  latter 
boand  the  feoffor  to  defend  the  land,  but  because  it  bound  him  to  render,  not 
damages,  but  a  recompense  in  kind  for  a  breach  of  it.  The  form  of  the  wHt, 
as  well  as  the  nature  of  the  recompense  in  value,  was  different,  but  the  measure 
of  tlie  obligation  was  the  game.  The  feofibr  was  bound  by  his  warranty  to 
defend  the  land ;  the  grantor  ia  bound  by  hia  covenant  to  do  aa  mach,  and  no 
more,  by  defending  the  grantee  from  eviction  on  a  superior  title.  By  reason  of 
its  straitneu,  even  this  modern  covenant  of  warranty  has  given  place,  in  English 
conveyances,  to  the  common  covenants  for  title  against  particular  defects,  which 
it  does  not  reach.  In  Pennsylvania  it  has  been  retained  by  unprofessed  acriveners 
as  a  nostrum  supposed  to  contun  the  virtues  of  the  whole  five ;  but  its  potency 
has  not  been  recognized  by  the  bench.  The  writ  otvarrantia  eharta  was  founded 
on  an  assize,  or  a  writ  of  entry  in  the  nature  of  an  assize,  brought  against  the 
feoffee ;  and  the  covenant  of  the  feoffor  was  to  warrant  the  land  by  defending 
the  actjon  —  the  modem  writ  of  covenant  is  brought  against  the  grantor  to 
recover  damages  for  a  failure  to  do  so.  The  graeamen,  therefore,  is  not  the 
defect  of  title,  but  the  eviction  consequent  on  it." 

In  a  note  to  the  case  of  Faxson  d.  Lefferts,  3  Rawie  (Pa.),  68,  from  the  pen 
of  the  father  of  the  reftorter,  the  difference  between  the  warranty  and  the  cove- 
nant is  diua  adverted  to :  "  Warranty,  in  its  original  form,  has  long  been 
abolished,  both  here  and  in  England.  The  more  plain  and  pliable  form  of  cove- 
nant has  been  substituted.  The  grantor  for  himself,  his  heirs,  &c.,  covenants 
with  the  grantee,  his  heirs  and  assigns,  that  he  and  his  heirs,  executors,  and 
administrators  will  warrant  and  defend  the  premises  conveyed,  against  himself, 
his  heirs,  Ac.,  either  generally  or  specially,  aa  the  parties  agree.  Thia  ia  prima 
Jacit  a  covetutnt  to  do  what  in  the  old  form  was  ezpresaly  done,  and  It  tai^it 
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eimplj  a  coTanftnt  for  quiet  enjoyment,*  the  only  difference  being 
that  under  the  latter,  aa  sometimes  expressed,  a  recovery  may  be 
bad  where  it  would  be  denied  under  the  former.* 

idmit  gf  a  euriouB  conttniction.  If  by  tbe  warnuitj  in  its  origiDal  natare,  the 
wttrantor  wu  obliged  to  render  laud  oolj,  the  covenantor  migliC,  perhaps,  be 
eo^tled  to  tender  land  m  a  compliance  with  his  coveoant,  and  might  also  avail 
himself  of  all  the  nioetiea  and  Bubtleties  which  characteriEed  the  ancient  doc- 
trine. It  ia  true  that  in  some  cases  damages  were  also  recoTerable  by  the  wai^ 
raotee.  If  a  man  be  impleaded  in  unze,  Ac.,  and  he  brings  a  writ  of  loarraniia 
Aorta,  if  the  plaintiff  recover  hia  warranty,  be  shall  recover  his  damages,  and 
^sotobavetbe  valneoftbelaod  lost;  Fitz,  Nat.  Brev.  316.  Butitwould  seem 
that  tlie  same  rule  did  not  take  place,  if  tbe  warrantor  was  vonched,  and  not 
nied  by  warratUia  chartee ;  Br.  Warr.  Chart.  31.  We  have  no  reason  to  believe 
that  in  this  State  a  covenantor  ever  attempted  to  discharge  himself  of  tbe  cove- 
ntnt  to  warrant  and  defend,  by  pleading  that  he  was  always  ready  to  convef 
lands  of  eqoal  value,  or  by  showing  that  he  bad  no  noUce  of  the  eviction,  and 
no  demand  of  other  land,  Ac.  On  the  contrary,  tbe  covenant,  like  all  other 
covenants,  has  always  been  held  to  sound  in  damages  merely,  which,  after 
jadgtnent,  may  be  recovered  out  of  the  personal  or  real  estate,  as  in  other 
case*.  If,  indeed,  the  covenant  admitted  of  snch  a  construction,  little  advantage 
would  be  gained  by  it."     The  remainder  of  this  note  is  qnoted,  infra,  Ch.  XI. 

'  Emerton  v.  Propnetors,  1  Mass.  464 ;  Caldwell  v.  Kirkpatrick,  6  Alabama, 
62-;  Fowler  ».  Fowling,  2  Barb.  S.  C.  (N.  Y.)  303;  8.  o.  6  id.  165;  Res  tr. 
Kinkier,  b  Lansing  (N.  Y.),  196 ;  Athens  o.  Nale,  25  Illinois,  198 ;  Bostwick  e. 
Williams,  SB  id.  TO. 

'  A  striking  illustration  is  shown  in  tbe  case  of  Dobbins  v.  Brown,  2  Jone* 
(!*>•),  76  (fupra,  p.  182),  in  which  a  recovery  was  denied  upon  the  covenant  of 
warranty,  though  it  is  evident  that  had  the  covenant  been  one  for  quiet  enjoy- 
ment, the  plaintiff  must  have  recovered. 

Tbe  cases  which  give  a  greater  effect  to  the  covenant  of  warranty  than  to  tbe 
oovenaat  for  quiet  enjoyment,  will  be  found  on  examination  to  depend  upon  the 
peculiar  wording  of  tbe  former  covenant.  Thus  in  Williams  e.  Wetherbee,  1 
Aikens  (Yt.),  240,  wher«  the  covenant  was  "  to  warrant  and  defend  against 
all  lawful  claims  of  all  persons,"  it  seems  to  have  been  thought  sufficietit  that  B 
judgment  had  been  recovered  under  the  paramount  title  in  an  ejectment  of  which 
the  covenantor  had  notice,  —  in  other  words,  that  the  mere  omission  to  "warrant 
and  defend  "  the  land  was  a  final  breach ;  and  snch  was  the  view  taken  in  Drury 
g,  Shumway,  D.  Gbipman  (Vt.),  110,  where,  however,  the  form  of  the  cove- 
nant is  not  given,  "Tbe  last  objection  supposes,"  said  the  court,  in  the  former 
case,  "  that  a  final  recovery  in  ejectinent,  by  a  title  adverse  and  paramount,  is 
not  a  breach  of  this  covenant,  but  that  tbe  plaintiff  must  have  been  actually 
tamed  ont  by  writ  of  possession.  In  support  of  this,  it  is  said  that  a  covenant 
of  warranty  is  the  same  in  effect  as  a  covenant  for  quiet  enjoyment.  But  we 
regard  a  covenant  of  this  description  as  something  mere  than  one  for  quiet  enjoy- 
ment. It  is  a  covenant  to  defend,  not  tbe  possession  merely,  but  the  land  and 
the  estate  in  it.    Upon  tbis  occasion  we  are  to  suppose  the  title  derived  from  the 
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So,  too,  with  respect  to  a  covenant  already  noticed  as  sometimes 
employed  on  this  side  of  the  Atlantic,  but  rarely,  if  ever,  in 
England,  called  the  covenant  of  non-claim.^  As  a  general  rule, 
no  distinction  has  in  any  way  been  taken  between  this  cove- 
nant, and  the  ordinary  covenant  of  warranty.  Both  are,  in 
general,  held  to  have  the  same  operation  by  way  of  estoppel,' 
both  equally  possess  the  capacity  of  running  with  the  land," 
and  confer  the  same  riglits  aa  to  a  recovery  in  damages.     Aa 

defendftnt  to  have  been  fairly  litigated  and  adjudged  inaufficieiit.  The  after 
ceremony  of  turning  the  plaintiff  out  of  posaessioa,  being  an  act  beyond  the 
control  of  either  of  these  parties,  and  depending  wholly  upon  the  pleasure  of  a 
stranger,  ought  not  to  afiect  the  present  remedy  of  the  plaintiff.  He  has  the 
stipulation  of  the  defendant  that  he  shall  forever  hold  this  land,  in  tlie  character 
in  which  he  purchased  it,  as  a  freeholder  in  fee-simpie,  and  this  stipulaUoo  must 
not  be  violated,  when  the  plaintiff  is  devested  of  all  estate  and  lelt  in  a  precari- 
ons  occupancy,  aa  a  trespasser  to  a  third  person ; "  and  this  decision  was  cit«d 
and  approved  in  the  recent  caae  of  Russ  v.  Steele,  40  Venn.  310,  where  the 


'  Isee  sapra,  p.  29. 

*  Fairbanks  v.  Williamson,  7  GreenL  (Ue.)  99 ;  Kimball  v.  Bluadell,  6 
N.  Harap.  633;  Everts  v.  Brflwn,  1  D.  Chipmaff  (Vt.).  99;  Trull  o.  East- 
man. 3  Metcalf  (Maes.) ,  121 ;  Oibbi  e.  Thayer,  6  Gushing  (Mass.),  33 ;  Miller 
c.  Ewing,  id.  40;  Gee  o.  Moora,  14  California,  472;  and  see  these  cases  con- 
sidered, infra,  Ch.  XI. 

'  Ctaunch  e.  Allen,  12  Alabama,  163;  TmU  d.  Eastman,  mpm;  Bostwick  v. 
Williams,  86  Illinois,  70,  citing  the  text ;  Newcomb  c.  Presbrey,  8  Metcalf,  406, 
whtre  Wilde,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  It  is  not  stated 
in  the  report  of  the  case,  that  the  deed  to  the  demandant  contained  any  covenant 
of  warranty,  and  it  has  been  argued  by  counsel  on  the  assumption  that  it  was  a 
mere  quitclaim  deed ;  but  on  looking  into  that  deed  we  find  that  it  contains  an 
express  covenant  of  warranty  against  all  persons  claiming  from  or  under  the  said 
S.  Presbrej.  The  words  of  the  habendum  are,  '  to  have  and  to  hold  the  afore- 
mentioned premises  to  the  said  Newcomb,  his  heirs  and  assigns,  forever,  so  that 
neither  I,  the  said  Freibrey,  nor  my  heirs,  nor  any  other  person  or  persons 
claiming  from  or  under  me,  shall  or  will  by  any  way  or  means,  have,  claim,  or 
demand  any  right  or  title  to  the  aforesaid  premises.'  That  this  clause  In  the 
defd  amounts  to  a  covenant  of  warranty,  or  of  quiet  enjoyment,  against  all  per- 
sons claiming  title  under  or  from  Fresbroy  cannot  admit  of  a  doubt.  To 
constitute  a  covenant  it  is  not  necessary  that  the  word  covenant,  or  any  other 
particular  word  or  words,  should  be  made  use  of;  for  any  words  in  a  deed,  in 
what  part  soever  found,  from  which  the  Intent  of  the  parties  to  enter  into  an 
engagement  can  be  collected,  are  sufficient  for  that  purpose."  So,  where  In  Gibbs 
D.  Tbayer,  6  Cashing  (Mass.),  33,  the  covenant  of  non-claim  was  limited  to 
tbe  grantor  and  his  heirs,  it  was  said: -"This  clause  constitutes  a  covenant  of 
warranty,  to  tbe  extent  of  Its  import.  It  differs  from  a  general  warranty  in  this, 
that  one  is  a  warranty  against  any  and  all  paramount  titles,  the  other  against  the 
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to  the  estoppel,  however,  a  contrary  opinion  has  been  expressed  in 
Maine,  in  a  case  ^  whose  peculiar  circumstances  were  such  that  the 
enforcement  under  such  a  covenant  of  the  doctrine  of  estoppel,  as 
generally  considered  to  exist  tliroughout  tlie  New  England  States, 
would  have  rendered  the  decision  one  of  great  hardship,  and  it  w&b 
held  that  the  covenant  of  non-claim  did  not  operate  hy  way  of  es- 
toppel or  rebutter,  and  did  not  pass  with  the  land  to  an  assignee,  and 
the  same  doctrine  has  been  since  recognized  and  applied  in  the 
same  State.^  The  doctrine  upon  which  these  decisions  are  con- 
sidered to  rest  will  be  considered  in  a  subsequent  part  of  this 
treatise.^ 

•  It  will  be  observed  that  the  covenant  of  warranty  is  a  literal 
translation  of  the  ancient  form  of  warranty,  vith  merely  the 
addition  of  words  of  covenant.  Littleton  tells  us  that  although 
the  words,  "  warrant  and  forever  defend,"  were  those  generally 
inserted  in  a  warranty,  yet  tliat  the  vord  "  defend "  added  no 
additional  force,  as  "  it  seemeth  that  it  hath  not  the  elfect  of  war- 
rantie,  nor  comprehendeth  in  it  the  cause  of  warrantie."*  The 
form,  however,  "  warrant  and  forever  defend,"  seems  to  have 
come  into  general  use,  and  it  has  descended  to  the  present  time. 

Apart  from  the  word  "  warrant,"  the  covenant  would  seem  to 
be  no  more  than  an  engagement  that  it  should  bar  the  covenantor 
and  his  heirs  from  ever  claiming  the  estate,  and  that  he  and  they 
should  undertake  to  defend  it  when  assailed  by  paramount  title.' 

gnuilor  bitnaelf,  and  all  persooi  daining  under  him;"  and  in  Lolhrop  v.  Siiell, 
11  Caabing,  463  (where  the  text  was  tited),  and  Porter  d.  Sullivan,  7  Gray 
(Maaa.),  441,  the  Mine  Tiew  was  taken. 

■  Pike  V.  GalTin,  29  Mune,  187,  overraling  Fairbanks  o.  Williamion  and  White 
V.  Brfkine,  tupra ;  and  see  the  dissenting  opinion  of  Mr.  Justice  Wells,  in  80 
Maine,  S3S. 

'  Partridge  v.  Patten,  39  Maine,  48S.  In  the  case  of  Cole  e.  Lee,  30  Maine, 
896,  397,  however,  no  distinction  was  observed  between  the  covenants  of  non- 
dtum  and  of  wan-antf . 

'  Tnfra,  Ch.  XI. 

*  Utt.  §  788.  Of  this  Coke  says,  "  It  appears  that  neitber  defendere  nor 
aequidare  doth  create  a  warrantie,  but  warrantisMre  only.  And  as  '  Ego  tt 
haertia  ma  marrantixabimut,''  Ac,  in  Latin,  do  create  a  warrantie,  so  '  I  and  ray 
heir*  shall  warrant,'  dsc,  in  English,  doth  create  a  warrantie  also ; "  Co.  Litt. 
38-2  6. 

>  Stewart  e.  West,  2  Harris  (Pa.),  888. 
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The  latter  was,  iudeed,  one  of  the  conaequences  of  a  varraoty,  and 
its  effect  in  this  respect  baa  been  continued,  though  with  modifi- 
cations, down  to  this  day. 

The  ancient  practice  of  vouching  to  warranty  has  already  been 
referred  to.  By  the  common  law  there  was  a  regular  writ,  a  »um- 
moneas  ad  vjamaUizandum,  "  whereupon,  if  the  sheriff  returned 
that  the  vouclier  is  summoned  and  he  make  default,  then  a  magne 
cape  ad  valentiam  is  awarded ; " '  and  although  these  writs  bad 
become  obsolete  in  England  more  than  two  centuries  before  they 
were  abolished  by  statute,  yet,  upon  general  principles,  notice  of 
an  adverse  proceeding  is  there  considered  obviously  proper  in 
all  cases  where  one  having  the  benefitof  any  covenant  of  indemnity 
seeks  to  fix  the  liability  of  the  covenantor  by  the  same  suit  which 
decides  hia  own.' 

Partly  upon  this  general  principle,  and  partly  in  analogy  to 
the  practice  under  the  old  warranty,  it  haa  come  to  be  well 
settled  in  most,  if  not  all,  of  the  United  States,  tliat,  in  general, 

'  Co.  Litt.  101.  Id  bc^ods  where  TOncher  wu  not  ftdmiHible,  the  practice 
was  Dot  unlike  our  own,  for,  aays  Markham,  C.  J.,  in  Tear  Book,  8Edw.IV.  11, 
"  If  I  recover  firom  my  warrantor  a  judgment  pro  loco  tt  tempore,  and  then  am 
impleaded  in  an  action  in  which  I  cannot  vouch,  as  an  aasize  or  teire  /aeitu, 
it  is  competent  for  me  to  requeK  him  from  whom  I  have  thus  recovered  to  put 
in  &  plea  for  me,  and  thn*  give  him  notice  of  the  action  that  is  pending,  as  other- 
wise I  shall  not  be  allowed  to  bare  execution  on  my  judgment ; "  and  see  gener- 
ally, as  to  the  common-law  warranter,  Ch.  I. 

•  Duffield  r.  Scott,  3  Term,  376  ;  Smith  e.  Compton,  8  Bam.  &  Adolph.  189, 
407 ;  Bolph  v.  Crouch,  Law  Eep.  3  Ex.  44. 

Pomery  r.  Partington,  S  Term,  666,  was  an  action  upon  "  a  covenant  wsi^ 
ranling  title"  in  a  lease.  In  a  note  to  page  668.  the  reporter  says,  "  A  prelim- 
inary objection  was  taken,  viz.,  that  the  defendants  were  estopped  from  insisting 
on  the  title  of  M.  G.,  because  be  had  notice  of  the  ejectment  brought  against 
the  plaintifl',  and  neglected  to  defend  bis  title ;  but  a«  the  judgment  of  the  court 
was  founded  on  the  principal  question  onlj,  it  is  thought  nnnecessuy  to  enter 
into  this  and  other  minute  points,  whidi  were  stated  in  the  conrse  of  the  arga- 
ment."  "  When  a  person  is  responsible  to  another,"  said  Bell,  J.,  in  Littleton 
e.  Kchardson,  34  N.  Hamp.  187,  "  either  by  the  operation  of  law  or  by 
express  contract,  and  he  is  duly  notified  of  the  pendency  of  the  suit,  and  re- 
quested to  take  upon  himself  the  defence  of  it,  he  is  no  longer  regarded  as  a 
stranger,  because  he  has  the  right  to  appear  and  defend  tiie  action,  and  has  the 
Bftme  means  and  advantages  of  controverting  the  claim  as  if  he  was  the  teal  and 
nominal  party  on  the  record.  In  every  such  cose,  if  due  notice  is  given  to  snch 
person,  the  jndgment.  if  obtained  without  fraud  or  collusion,  will  be  conclnilve 
agunst  him,  whether  be  bas  appeared  or  not."  Accord.  Boston  v.  Worthington, 
10  Gray  (Mass.),  498;  Chamberlain  r.  Preble,  II  Allen  (Mass.),  373. 
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upon  soit  being  brongUt  upon  a  paramount  claim  agaiuat  one 
who  is  eDtitled  to  the  benefit  of  an;  of  the  coyenanta  for  title, 
and  more  particularly,  it  would  seem,  of  tbe  covenant  of  war- 
ranty, the  latter  can,  by  giving  proper  notice  of  the  action  to  the 
party  bound  by  the  covenants  and  reqairing  him  to  defend  it, 
relieve  himself  from  the  burden  of  being  obliged  afterwards  to 
prove,  in  the  action  on  the  covenants,  the  validity  of  the  title  of 
the  adverse  claimant ; '  nor,  in  the  absence  of  fraud  or  collusion, 
will  the  covenantor,  under  such  circnmstaaces,  be  aUowed,  in  the 
latter  action,  to  prove  that  the  recovery  against  bis  covenantee 
was  not  bad  under  paramount  title.^ 

■  Sirenk  o.  Stout,  2  Yeates  (Fa.),  470;  Bender  v.  Fromberger,  4  DbIIm 
(P&.)'  43€;  Letither  e.  Poutten}',  4  Bianej  (Pa.)t  8C6;  Collingwooa  V.  Irwin, 
3  Wuts  (F&0>  310 ;  Ives  o.  Niles,  6  id.  S23 ;  Piul  e.  Whraan,  3  WfttU  A  Sei^. 
(Pi.)  409;  WilliwM  V.  Wetherbee,  2  Aikens  (Vt.),  337;  PmIc  t>.  B«te«,  12 
Verm.  381 ;  Pitkin  v.  Leavitt,  13  id.  379 ;  Brown  t>.  Taylor,  id.  631 ;  Turner  «. 
Goodrich,  26  id.  708;  Hinds  v.  Allen.  34  Conn.  195;  Hamilton  o.  CutU,  4 
Mmb.  353;  Cooper  v.  Wataon,  10  Wendell  (N.  T.),  2ai;  Miner  v.  Clark,  15 
id.  427 ;  Kelly  n.  The  Dnlch  Chnrch.  2  Hil!  (N.  T.),  106 ;  Morris  v.  Rowan,  2 
Harriaon  (N.  J.),  307 ;  Chapman  c.  Holmes,  6  Halated  (N.  J.),  20 ;  Wilson  o. 
McElwee.  1  Strobhart  (S.  C.),65;  King  c.  Kerr,  6  Ohio,  158;  Booker  f.  Bell, 
3  Bibb  (Ky.).  173 ;  Frewit  v.  Kenton,  id.  282 ;  Cox  c.  Strode,  4  id.  4 ;  JoneB 
e.  Waggoner,  7  J.  J.  Marsh.  (Ky.)  144;  Davis  e.  Wilbourre,  1  Hill  (8.  C),  28; 
Uiddletonc.  Thompson,  1  Speara  (S.  C.),67;  Wimberlyti.  Collier,  32  Georgia, 
13;  CityofSt.  LouiBr.Bissell,46  Mo.l57;  Graham  ».  Tankersley,  1.^  Alabama, 
634;  Boyd  v.  Whitfield,  19  Arkansas,  469;  Wendel  e.  North,  24  Wisconsin, 
223;  Somen  v.  Schmidt,  id.  419,  citing  the  text ;  and  see  2  American  Leading 
Caiei,  419  (Sib  ed.),  note  to  United  States  v.  Howell.  A  covenantor  bos,  how- 
erer,  it  seems,  no  right  to  insist  on  being  placed  on  the  record  as  a  defendant  in 
the  suit  brought  upon  the  adverse  title;  Linderman  o.  Berg,  2  Jones  (Pa.),  301. 

■  McCoDoeli  V.  Downs,  48  Illinois,  271 ;  Siak  e.  Woodruff,  15  id.  16 ;  unless, 
H  may  be,  to  show  that  the  recorerj  was  under  title  firom  the  covenantee  him- 
•elf. 

In  Nortli  Carolina  alone  (unless  the  dedsioDB  are  based  upon  some  local 
usage,  for  the  common  law  has  in  none  of  our  States  been  more  clearly  nndei^ 
stood  or  expoonded)  doea  a  contrary  opinion  seem  to  prevail.  In  Martin  d. 
Cowles,  2  Dev.  &  Batt.  101,  the  court  said :  "  The  only  question  on  this  appeal 
it,  whether  in  an  action  brought  by  a  vendee  against  his  vendor,  for  a  breach  of 
tbe  covenant  for  quiet  enjoyment,  a  recovery  in  ejectment  bj  a  third  person 
against  tbe  vendee,  effected  with  notice  to  tbe  vendor  of  the  pendency  of  the 
ejectment,  is  conclusive  evidence  of  the  tide  of  tbe  lessor  of  the  plaintiff.  We 
have  no  hesitation  in  answering  tliis  question  in  the  negative.  In  onr  opinion, 
tbe  record  of  the  judgment  is  not  only  not  conclusive  evidence,  but  it  is  not  any 
evidence  of  title  against  the  vendor.  It  would  be  repugnant  to  principle  to 
iHnd  any  one  by  a  judgment  in  a  suit,  where,  if  an  opposing  judgment  had  been 
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Oases,  moreover,  have  at  times  been  presented  in  which  the 
covenantee  having,  in  the  first  instance,  failed  to  acquire  posses' 
sion  of  tlie  subject  of  tlie  purchase,  and  having  himself  brought 
suit  upon  the  title  conveyed  \>y  his  vendor,  has  notified  the  latter  to 
appear  and  prosecute  that  suit,  and  in  the  event  of  his  failure  to 
do  so,  has  sought  to  make  the  judgment  conclusive  upon  him.  In 
a  somewhat  recent  case  in  Tennessee  the  right  of  the  covenantee 
thus  to  bind  his  covenantor  was  denied  ;  it  was  said  that  provision 
was  made  by  law  for  making  the  covenantor  the  dgfendant  in  the 
adverse  action,  but  that  no  precedent  could  be  found  in  which  the 
converse  of  the  rule  was  applied  in  making  the  covenantor  a 
plaintiff,  and  the  question  of  title  was  therefore  considered  still 
an  open  one  in  the  action  on  the  covenant.'  But  in  Vermont  tlie 
law  has  been  ditferently  decided,  and  it  has  been  held,  with  more 
apparent  reason,  that  upon  a  suit  brought  by  the  covenantee  to 
recover  the  possession,  a  notice  duly  given  by  liim  to  the  covenantor 
would  have  tlie  effect  of  making  the  result  of  that  suit  conclusive 
upon  the  latter ;  ^  and  in  recent  cases  elsewhere  the  same  view  has 
been  taken.' 

rendered,  he  could  derive  no  benefit  from  il,  to  wbich  Buit  he  was  Dot  a  party, 
Dor  had  it  in  his  power  to  become  a  party,  and  where  he  could  Dot  challenge  the 
inquest,  nor  examine  witnesses,  nor  ezerciae  any  of  the  means  provided  by  law 
for  ascertaining  the  truth  and  asserting  hia  right.  In  real  actions,  a  warraotor 
might  be  made  a  partj'  by  voucher ;  in  ejectment,  a  landlord  may  come  in  to 
defend  the  posseasioa  of  his  tenant;  but  there  is  no  provision  in  law  by  which 
a  vendor  can  be  brought  in  to  vindicate  the  possession  of  bis  vendee.  To  a 
judgment  against  the  vendee  the  vendor  is  a  stranger,  and  therefore  that  judg- 
ment is,  against  him,  evidenceonly  of  the  fact  of  the  judgment,  and  of  the 
damages  and  costs  recovered ;  Saunders  v.  Hamilton,  2  Hay.  282 ;  Shobcr  c. 
Bobinaon,  2  Murph.  33;  Williams  t>.  Shaw,  N.  C.  Terra  Eep.  197,  all  rec- 
ognize ihis  doctrine;  and  whatever  opinions  niay  have  once  been  entertjiined, 
we  had  thought  that  for  many  yean  back  it  had  been  perfectly  settled."  and  in 
the  recent  case  of  Wilder  e.  Ireland,  8  Jones'  Law  K.  (N.  C.)  SS,  this  decision 
was  recognized  and  approved.  In  neither  of  these  cases  was  the  adverse  title 
even  supposed  to  be  derived  from  the  covenantee  himself. 

1  Ferrell  v.  Alder,  8  Humphreys  (Tenn.),  44. 

*  In  Park  V.  Bates,  12  Verm.  381,  the  question  was  passed  over  without  par- 
ticular notice  by  the  court ;  but  it  was  seuled  id  Pitkin  p.  Leavitt,  13  Verm.  379, 
and  Brown  p.  Taylor,  id.  637.  So.  by  the  Louisiana  Code,  '•  When  the  pTii^ 
chaser  is  himself  obliged  to  commence  judicial  proceedings  against  a  perstm 
disturbing  his  possession,  he  ought  to  notify  bis  vendor,  of  the  action  which  he 
is  commencing,  and  the  vendor,  whether  he  undertake  to  conduct  the  suit  for 
him  or  not.  is  obliged  to  indemnify  fully,  in  case  of  condemnstion ; "  Art  249S. 

'  Gragge.  Richardson.  26  Georgia,  570 ;  White  p.  Williams,  13  Teias.  268. 
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Wliat,  then,  is  a  proper  notice  of  the  suit  brought  under  tlie 
adverse  title  ? 

In  Peunsjlrania,  it  has  bean  bald  that  "  to  have  the  effect  of 
depriving  the  warrantor  of  tha  right  to  show  title,  the  notice  should 
be  unequivocal,  certain,  and  explicit ;  a  knowledge  of  the  action, 
and  a  notice  to  attend  the  trial  will  not  do,  unlesB  it  is  attended 
with  express  notice  that  he  will  be  required  to  defend  the 
title ; "  ^  and  the  same  view  has  been  taken  in  recent  cases  else- 
where.^ 

From  this,  and  the  expression  also  used, "the  notices  here  were 
not  produced,"  it  would  be  reasonable  to  infer  that  the  notice  should 
be  in  writing,  but  this  has  been  decided  in  a  case  in  New  York  not 
to  be  necessary.  "A  parol  notice,"  it  was  said,  "  gives  the  informa- 
tiou  to  the  grantor  quite  as  well  as  a  written  one,  and  as  there  is 
no  technical  rule  requiring  such  a  notice  to  be  in  writing,  no 
writiug  is  necessary."  ^  From  this,  however,  Bronson,  J.,  dissented, 
saying,  "  This  is  not  like  a  notice  which  will  aometimea  affect  tlie 
title  of  a  party  by  showing  it  tainted  with  fraud.  In  these  cases, 
notice  means  only  knowledge  of  a  particular  fact,  .  .  .  and  in 
general  it  is  a  matter  of  no  moment  in  what  form  the  information 
was  received,  or  from  what  source  it  was  derived.  But  here  the 
notice,  if  it  is  to  have  any  effect,  is  in  itself  a  legal  proceeding.  ' 
It  advises  the  warrantor  that  the  title  which  he  professed  to  grant 

"  Id  the  ordinary  oue,"  said  the  court  in  Grogg  v.  RichArdson,  "  the  purchaser 
afWr  getting  posaeBsion  is  turned  out  of  it  by  a  writ  against  him,  of  which  bis 
muraatcr  has  notice;  in  the  present  case,  the  purchaser  can  never  get  possession, 
not  even  by  the  aid  of  a  ivrit  of  which  his  warrantor  has  notice,  and  in  the  prose- 
entioD  of  which  he  takes  part.  The  chance  which  the  warrantor  in  the  one  casu 
haa  of  asserting  his  ^tle  is  as  good  as  the  chance  which  the  warrantor  in  the 
other  caoe  has  of  asserting  his  title ;  ihe  purchaser  who  is  prevented  from  ever 
getting  the  posseasion  is  at  least  as  bad!/  off  as  the  purchaser  who  having  got 
the  possession  is  turned  out  of  it;  a  judgment  against  the  purchaser  wlien  he 
brings  the  ejectment  and  vouches  his  warrantor  is  as  much  evidence  of  an  adverse 
title  paramount  to  ibe  warrantor's,  as  is  the  Judgment  when  tbe  ejectment  is 
brought  against  the  purchaser,  and  he  voucbea  the  warrantor,  There  is  there- 
fore no  substantial  diSerence  between  the  ordinary  cose  and  the  present  case." 

'  Paul  B.  Witman,  3  Watts  &  Serg.  410. 

*  Boyd  V.  Whitfield,  19  Arkansas,  470;  Somera  e.  Schmidt,  .24  Wisconsin, 
121,  in  both  of  which  the  passage  in  the  text  is  cited. 

'  Uiner  n.  Clark,  15  Wendell,  427,  notwithstanding  it  had  been  generally 
■^d  in  Gilbert  p.  The  Turnpike  Company,  6  Johns.  Cas.  108,  and  /n  re  Cooper, 
U  Johns,  63S,  "  a  notice  in  legal  proceedings  means  a  wntten  notice." 
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is  called  in  qaestioa ;"  and  after  referring  to  the  old  practice  of 
Touclier  by  a  writ  of  summons,  he  proceeded  to  say,  "  as,  in  tbe  one 
case,  tlie  right  could  only  be  asserted  by  means  of  a  writ  eerved 
by  a  public  officer,  he  ought  not,  in  the  other,  to  he  prejudiced  by 
any  thing  leas  definite  and  format  than  a  writing  which  will  advise 
him  of  what  has  been  done,  and  what  he  is  required  to  do."  The 
view  thus  expressed  is  not  only  supported  by  analogy  to  the 
former  practice,  but  has  the  merit  of  being  cooducive  to  certainty 
in  a  proceeding  whose  elfect  is  conclusive  upon  a  question  of 
title ; '  and  as  it  has  been  recently  decided  in  Vermont  that  iu 

'  In  the  very  recent  case  of  Somen  b.  Schmidt,  2i  Wisconsin,  417,  the  cove- 
nantor had  knoieledge  of  the  adverse  suit,  but  not  the  express  notice  required  in 
Paul  V.  Witman,  and  tbe  court  said,  "  The  laugaage  in  that  case  (Paal  c.  Wit- 
man)  is  quoted  with  approbation  by  Mr.  Eawle,  and  although  big  conclusion  may 
not  be  Hut  notice  in  writing  is  nacessaiy  in  order  to  bind  the  warrantor  by  ihs 
judgment,  yet  it  very  clearly  is,  that  it  should  in  al!  caaea  come  from  the  wai^ 
rantee  or  party  relying  on  the  covenant,  or  be  given  under  his  direction  or 
authority,  and  should  be  to  the  effect  that  the  warranior  is  required  to  defend  the 
title.  In  Miner  e.  Clark  (1&  Wend.  425)  it  was  held  by  a  majority  of  tbe  court, 
that  a  verbal  notice  of  the  suit  to  the  grantor,  with  a  request  to  him  to  attend  to 
the  defence,  was  sufficient.  Such  is  undoubtedly  the  mle  which  lias  b«en  held  iQ 
all  cases  of  this  natnre ;  and  we  know  of  none  where  it  haa  been  decided  that 
notice  oZtunde,  or  mere  knowledge  of  the  suit  in  dd  en  tally  acquired  tiirougb  third 
persons  was  sufficient,  and  tbe  rule  is  a  reasonable  and  just  one.  It  requires  no 
more  of  the  warrantee  or  tenant  in  possession  than  he  ought  to  be  willing  to 
perform  if  he  deures  to  charge  the  warrantor  with  the  effect  of  an  estoppel  by 
judgment.  It  is  in  harmony  with  the  principle  on  which  such  estoppels  rest. 
The  warrantor,  being  notified  of  the  suit,  and  having  the  defence  tendered  to 
him  so  far  as  it  may  bo  necessary  for  him  to  establish  his  title,  if  he  had  one, 
becomes  a  quan  party  to  the  suit,  has  his  day  in  court,  and  ought  to  be  concluded 
by  the  judgment.  But  without  such  notice  and  a  request  to  defend,  he  has  no 
such  opportunity,  and  ought  not  to  be  estopped.  And  when  we  consider  this 
principle  upon  whidi  the  judgment  is  held  conclusive  against  the  warrantor,  and 
the  rule  which  almost  universally  prevails  in  judicial  proceedings,  that  notices 
must  be  in  writing,  it  would  seem  that  Judge  Bronson  was  not  so  very  far  wrong 
in  Miner  r.  Clark,  when  he  insisted  that  this  also  should  be  written.  And 
especially  would  this  seem  proper  where  it  ia  held,  as  it  has  been  in  some  of  tbe 
States,  that  notice  to  the  warrantor  iu  his  lifetime  is  sufficient  to  bind  bis  legal 
representatives  after  his  decease,  without  the  giving  of  further  or  other  notice 
to  such  representatives.  This  was  so  held  in  Brown  e.  Taylor,  13  Term.  631 ; 
but  the  notice  there  was  in  writing.  Bot  as  it  appears  to  be  settled  that  verbal 
notice  is  sufficient,  we  are  not  disposed  to  part  from  that  rule,  though  we  might 
wish,  for  the  sake  of  greater  convenience  and  certainty,  that  it  had  been  otherwise 
established. 

"If,  on  tbe  other  band,  upon  mere  knowledge  of  the  suit,  however  acquired. 
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case  of  the  death  of  the  covenaator  no  further  notice  need  be 
given  to  his  representatives,'  some  hardship  miglit  ensue  if  a 
verbal  notice  vere  suffered  to  bind  tlie  former  in  the  first  in- 
stance, aa  sach  a  message,  resting  in  parol,  may  leave  no  trace 
behind  it,  while,  if  written,  something  might  still  be  in  existence  to 
warn  or  notify  tliem.' 

It  would,  seem,  however,  that  the  question  of  notice  is,  to  some 
extent,  matter  for  the  jury.  Although  it  is  the  province  of  the  court  to 
the  TCiTsntor  would  b«  autborized  to  come  in  snd  usame  to  conduct  the  defence 
toftxaa  die  proof  of  his  own  title  iru  ooncenied,  there  might  be  aome  retwoo  for 
holding  him  bound  bj  such  knowledge.  Bat  without  the  asacat  of  tLe  defendant 
in  the  mit,  he  has  do  such  antbority.  It  is  rM  inter  alio*  acta,  and  if  he  should 
spplj  to  the  court  for  penuiaiion  to  defend,  the  defendant  not  having  voluntarilj- 
offeied  it,  the  answer  would  be  that  he  had  no  occasion  to  do  so,  since  his  ri^ita 
could  not  be  affected  by  the  judgment." 

'  Brownp.  Taylor,  13Venn.  631,  "WeBTeofopinion,''iaidthB  court,  "  that 
the  plaintiff  having  commenced  an  action  of  ejectment  against  a  person  in  possea- 
■iim  of  the  lands  deeded  and  warranted  to  them  by  McDaniel,  and  having  given 
notioe  thereof  to  McDaniel  in  his  lifetime,  were  not  reqaired  to  do  any  thing 
farther  in  order  eventually  to  uharge  him  or  his  legal  representatives  witL  tlw 
eonseqnencei  of  a,  failure  to  establish  a  title  in  them  to  the  lands  conveyed.  On 
serving  that  notice,  it  became  the  duQr  of  McDaniel  to  make  proof  of  bis  title 
in  that  action,  and  this  dn^  devolved  apon  bis  legal  repretentatives  withont  any 
fiirther  notice  from  the  plaintiff."  In  this  case,  however,  not  only  was  the  notice 
written,  but  the  covenantor  bad  appeared  by  counsel  in  tbe  cause. 

■  In  the  late  case  of  ChambeFlain  d.  Preble,  11  Allen  (Mass.),  373,  it  was  said, 
"  Tbe  strict  formalities  required  in  the  writ  of  tuarrantia  tAaria  and  voncber,  as 
need  in  the  ancient  common-law  warranty,  are  not  required  to  render  the  judgment 
conclusive  in  an  action  upon  the  modem  covenant  of  warranty.  The  question  in 
these  cases  nsnally  is,  whether  the  defendant  has  had  reasonable  notice  of  the 
•nil,  and  an  opportanity  to  defend  it.  If  he  has,  he  ii  bound  by  the  proceedings. 
It  is  not  necessaiy  that  tbe  notice  should  appear  of  record ;  and  no  particular 
tana  of  words  is  neoenary.  In  some  cases  a  verbal  notice  has  been  held 
anfficient ;  in  other*,  the  presence  of  the  defendant  and  his  participation  in  the 
defence  have  been  enongh  to  render  the  judgment  conclusive.  In  this  case,  B. 
(the  original  covenantee  and  the  grantor  of  tbe  plaintiff),  having  assumed  the 
delence  and  employed  counsel,  was  acting  with  the  consent  and  at  the  request 
of  the  present  plaintiff,  C,  and  it  is,  perhaps,  a  sufficient  answer  to  the  defend- 
Mct's  objection  that,  while  that  relatioa  existed,  B.  is  to  be  regarded  as  having 
been  tbe  attorney  and  agent  of  C.  to  do  all  that  properly  pertained  to  the  defence 
of  that  suit.  By  assuming  the  defence,  B.  became  privy,  if  not  a  party,  to  that 
judgment,  and  pending  the  suit  a  notice  from  bim  to  the  defendant,  it  seems  to 
OS,  was  quite  as  proper  and  effectual  as  if  given  in  tbe  name  of  C.  Under  such 
m.  notice,  with  an  opportuni^  M  appear  and  defend,  be  cannot  be  deemed  a 
atnnger  to  these  proceedings ;  Miner  t.  Clark,  16  Wend.  127 ;  Bawie  on  Cove- 
nuts,  200." 
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determine  what  is  and  what  is  uot  a  proper  and  sufficient  notice  as  to 
time  ^  and  certainty,  yet  the  fact  of  its  reception  seems  to  be  within 
the  province  of  the  jury,^  except  in  the  single  case  where  the  party 

'  The  judgment  would  not  be  conducive  upon  the  party  bounti  by  the  covenant, 
if  the  notice  were  not  given  in  reasonftble  time ;  Somera  c.  Suhmidc,  34  WiBconiin, 
421,  tupra ;  not  unlest  the  latter  were  allowed  to  hare  the  benefit  of  all  defences 
to  the  action  which  bia  covenaatee  might  have  made,  including,  it  has  been  held, 
the  right  to  a  new  trial  upon  paymentof  costs,  Ealon  d.  Ljman,  26  Wiaoonsin,  62. 
I'he  following  remarks  in  Davis  v.  Wilbounie,  1  Hill  (S.  C),  29,  an  to  the  local 
rules  on  this  subject  in  South  Carolina,  were  approvingly  quoted  in  Middleton  e. 
Thompson,  1  Spears  (S.  C),  69.  "  Notice  in  cases  within  the  summary  juris- 
diction should  be  given  at  or  before  the  return  of  the  process.  In  cases  within 
the  general  juriidiction,  notice  at  any  time  before  the  expiration  of  the  rule 
to  plead.  The  object  is  to  enable  the  -warrantor  to  come  ia  and  defend 
Ilia  title.  He  ought,  therefore,  to  have  reasonable  time  to  prepare  for  it, 
and  the  time  which  the  taw  allows  to  a  defendant  furnishes  perhaps  the  safest 
mle.  In  the  first  class  of  cases,  however,  the  process  might  be  served  on  ibe 
hut  hour  of  the  last  day  before  the  return,  so  as  to  render  the  service  of  the 
notice  impracticable  before  the  return.  In  these  cases  notice  iritbin  a  reason- 
able time  afterward*  would  be  all  that  could  be  expected.  So,  where  the  war- 
rantee has  entered  an  appearance,  and  put  in  his  pl'^a  to  the  merits,  1  should 
think  that  notice,  even  aflerthe  continuance,  if  the  warrantor  had  time  tc  prepare 
evidence  for  the  trial,  would  be  sufficient." 

■  Such  St  least  was  the  determination  in  Collingwood  v.  Irwin,  3  Watts  (Pa.), 
310,  where  the  former  had  conveyed  to  the  latter  with  covenant  of  warranty,  and 
the  latter  had  been  dispossessed,  under  a  judgment  in  ejectment  obtained  against 
him  by  one  Robinson.  "  The  third  proposition,"  said  Kennedy,  J.,  who  delivered 
the  opinion  of  the  court,  "  oBered  to  be  proved  was,  that  the  title  of  Irwin  to  the 
land  under  the  deedofconvejance,  made  to  him  by  the  plaintiff  in  error,  was  better 
than  that  of  Robinson's,  under  which  he  was  evicted  from  the  land.  The  testimony 
was  clearly  admissible ;  for  the  ph^ntiff  in  error  was  no  party  on  the  record  to  the 
judgment  in  ejectment,  under  which  Irwin  was  turned  out  of  possession  of  the  land. 
The  judgment  in  ejectment  was  therefore  only  prima^/arie  evidence,  as  against  the 
plaintiff  in  error,  of  Robinson's  title  to  the  land  being  belter  than  that  of  Irwin's ; 
but  it  is  alleged  that  the  plaintiff  in  error  had  notice  of  the  commencement  and 
pendency  of  the  action  of  ejectment,  and  is,  thf  refore,  concluded  by  the  judg- 
ment rendered  in  it  iti  favor  of  Robinson's  title.  Supposing  this  to  be  so,  how 
does  it  appear  that  he  harl  sncb  notice  P  Certainly  not  by  any  exhibition  of  the 
record  of  the  action  of  ejectment,  and  the  judgment  given  in  it;  because,  as  al- 
ready observed,  he  is  not  a  party  on  the  record  of  it ;  neither  does  it  appear  by 
any  admission  of  his,  placed  upon  tbe  record  of  this  suit.  Whether  be  had  such 
notice  or  not,  was  then  a  matter  in  pais,  and  became  a  question  of  fact,  to 
be  decided  by  tbe  jury,  and  not  by  the  conrt ;  but  the  court,  by  rejecting 
tbe  evidence  on  this  ground,  must  necessarily  have  decided  on  the  fact  that  the 
plaintiff  in  error  had  such  notice.  Under  this  point  of  view,  I  apprehend  the 
court  erred;  for  even  iu  case  evidence  of  a  regular  notice  from  Irwin  to  Col- 
lingwood of  the  action  of  ejectment  being  brought  against  him,  with  a  request 
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bound  by  the  covenant  is  made  a  party  to,  or  haa  placed  himself 
upon  the  record  of  the  adverse  suit.  Indeed,  unless  the  party 
bound  by  the  covenant  is  so  notified  that  he  becomes,  either  actu- 
ally or  constructively,  the  party  to  the  suit  by  which  the  land  is 
sought  to  be  recovered  from  the  covenantee,  there  is  no  rooui  for 
the  application  of  the  rule  that  the  judgment  of  a  court  of  com- 
petent jurisdiction  cannot  be  inquired  into  collaterally;  for  the 
exception  is  as  well  settled  as  the  rule  itself,  that  the  rule  applies 
only  to  those  who  are  said  to  be  parties  or  privies  to  the  action. 
Where  the  covenantor  la  properly  notified,  he  becomes  the  latter, 
if  not  the  former.^  Where  he  is  not  thus  uoti&ed,  the  rule  loses 
its  application. 

to  appear  and  defeod  agaiDst  it,  had  been  given  by  Inrin,  still  as  long  as  nicb 
notice  and  request  were  not  admitted  by  Coll ingwood,  it  was  tbe  dntj  of  the  court 
below  to  bsTe  admitted  the  evidence  in  regard  to  the  title  to  the  land,  and  aft«r-  . 
wards  to  have  directed  the  jury  tbat  if,  from  tbe  evidence,  they  believed  that  Col- 
lingwood  was  notified  by  Irwin  or  hii  attorney,  of  the  Action  of  die  ejectment  being 
bronght.  and  was  requested  likewiae  to  appear  and  defend  against  it,  they  were  to 
consider  him  bound  and  concluded  by  the  judgment  rendered  in  it ;  and  whether 
Irwin  bad  a  betterlitleto  the  land  than  Robinsonornot,  was  aqnestioD  which  they 
could  not  decide  according  to  any  opinion  of  their  own,  which  they  might  form 
by  an  examination  of  their  respective  titles,  but  were  hound  to  decide  it  according 
to  the  judgment  given  upon  it  in  the  action  of  ejectment."  As,  therefore,  it  did 
not  appear  that  the  notice  in  this  case  was  as  unequivocal,  certain,  and  explicit, 
aa  it  wu  afterwards  said  in  Paul  e.  Witmao,  3  WaCta  A  Serg.  (Pa.)  407,  that  a 
notice  ought  to  be,  but  was  in  some  degree  calculated  to  mislead,  it  was  held 
tbat  the  question  of  title  was  fairly  open  to  be  decided  according  to  tbe  wh(de 
evidence  which  might  have  been  given  at  the  trial  by  both  parties. 

'  Paul  p.  Wilman,  8  WaHs  &  Serg.  (Pa.)  407.  An  excellent  iUuatration  of 
the  doctrine  referred  to  in  tbe  text  will  be  found  io  tbe  recent  case  of  Chamber- 
lain V.  Preble,  11  Allen  (Mass.),  370,  already  cited.  The  land  in  quealion  had 
been  conveyed  by  Preble,  the  defendant,  to  Baldwin,  with  a  covenant  of  warranty, 
and  by  Baldwin  to  Chamberlain,  the  plaintiff,  Comer,  who  had  been  an  alien, 
claimed  ibe  land  by  title  paramount,  as  tenant  by  the  curtesy,  and  on  the  trial 
(in  which  Preble,  the  covenantor,  took  no  part)  the  case  was  decided  in  Comer's 
favor  (Comer  r.  Chamberlain,  6  Allen,  1G6),  upon  an  agreed  state  of  facts, 
in  which  tbe  true  date  of  Comer's  naturalization  was  innocently  misstated.  The 
defendant,  Preble,  contended  that  ae  Comer's  wife  had  conveyed  tbe  land  before 
tbe  true  date  of  ber  husband's  naturalization,  he  could  not  be  tenant  by  the 
curtesy  and  therefore  could  not  have  recovered,  and  so  the  plaintiff  virtually 
admitted  a  tact  whiub  did  not  exist  and  was  material  in  tbe  case.  The  court, 
premising  that  if  the  plaintiff  bad,  toithout  tuit,  acknowledged  the  title  of  Comer, 
sod  paid  the  amount  required  to  extingnigh  it,  he  would  have  done  so  at  liis 
peril  and  could  not  now  prevail  against  the  defendant  without  proving  the 
puamount  title  of  Comer,  said :  "  To  what  extent  and  in  what  manner  must  be 
16 
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But  the  mere  fact  of  making  a  notice  of  an  adverae  suit  con- 
cluaive  upon  a.  covenantor  in  a  subsequent  action  against  him, 

A  put/  who  ie  threatened  with  evictioD  hy  the  owner  of  a  p&ramount  title,  and 
who  has  notified  hie  wsirantor  to  come  in  and  defend,  resist  the  claim  which  is 
sought  to  be  enforced  by  legal  proceedinge,  in  order  that  the  judgment  which 
may  be  rendered  against  bim  may  be  conclusive  in  a  suit  upon  his  covenant  of 
warranty?  A  faithful  performance  of  the  covenant  to  warrant  and  defend  requirea 
the  covenantor,  on  notice,  to  appear  and  take  upon  himself  the  defence  of  the 
estate,  when  assailed  by  a  paramount  title.  After  suit  brought  and  notice  to 
bim,  the  covenantor  stands  in  a  different  relation  to  the  party  who  has  a  right  to 
look  to  him  for  indemnity.  If  he  does  not  assume  the  defence,  it  is  at  least  his 
daty  to  communicate  all  Information  in  his  power  as  to  the  validity  of  the 
plaintiff's  title.  If  be  fails  to  do  so,  if  be  stands  by  and  permits  a  recovery  for 
want  of  evidence  of  which  he  has  knowledge,  he  cannot  be  permitted  to  show 
that  the  result  would  have  been  otherwise  if  the  evidence  had  been  produced,  and 
so  avoid  the  effect  of  a  recovery  in  a  suit  agunst  him.  If  he  pays  no  attention 
.  to  the  notice,  and  turns  his  back  upon  tbe  suit,  be  cannot,  when  called  upon  to 
respond,  be  permitted  to  prove  that  the  defendant  in  tbe  original  suitwonid  have 
prevailed  if  the  defence  ball  been  conducted  with  a  fuller  knowledge  of  material 
facts.  The  judgment  of  courts  must  be  baaed  on  tbe  facts  as  they  are  presented. 
No  doubt  if  the  truth  could  always  be  fully  and  accurately  known,  many  decisions 
would  appear  erroneous,  but  it  is  for  the  publii;  interest  that  there  should  be  an 
end  of  litigation  ;  and  parties  and  privies  who  have  once  had  a  day  in  court  can- 
not, by  mere  proof  or  offer  of  proof  that  the  judgment  was  founded  on  error  in 
fact,  renew  tbe  controversy.  Nor  can  it  make  any  difference  that  tbe  facts,  or 
some  of  them,  in  a  proper  case,  were  agreed  by  the  parties,  instead  of  being 
passed  upon  by  the  jury.  Few  trials  before  a  jury  are  had  without  the  agreement 
of  parties  or  counsel  to  many  matters  thought  not  to  be  in  controversy.  The 
e^cntion  of  written  instmmi^nta,  tbe  testimony  of  absent  witnesses,  and  the  date 
of  tbe  happening  of  a  particular  event,  are  of  this  class.  A  mistake  in  the  ad- 
mission of  any  one  such  fact,  if  material,  would  be  quite  as  fatal  in  its  effect  upon 
the  conclusiveness  of  the  judgment  as  an  error'in  an  agreed  statement  of  facts. 
Indeed,  if  tbe  effect  of  the  judgment  is  to  be  avoided  in  such  cases,  it  is  difficolt 
to  say  that  the  existence  of  material  evidence,  which  the  defendant  failed  to  pro- 
duce, would  not  have  the  same  effect.  To  come  to  this,  it  is  evident,  would  be 
to  open  to  litigation  every  judgment  for  eviction  upon  which  the  covenantee 
seeks  indemnity  from  his  grantor.  The  judgment  by  which  the  plaintiff  baa 
been  evicted  is  not  to  be  impeached  in  an  action  against  a  grantor  upon  his  cove- 
nants who  was  duly  notified,  merely  by  proof  of  mistake  in  the  conduct  of  the 
defence  of  the  original  suit,  if  there  is  no  want  of  fidelity  and  tbe  judgment  is 
free  from  fraud  or  coQusion.  In  Jackson  n.  Uarsh,  5  Wend.  (N.Y.)  44,  it  seems 
to  be  held  that,  after  notice  to  the  covenantor  and  a  request  to  defend,  the  cove- 
nantee is  not  bound  to  defend,  and  a  judgment  on  default  even  is  conclusive. 
And  whvn  the  covenantee  acts  in  good  faith  under  the  advice  of  counsel  after  an 
action  is  commenced  and  notice  given,  with  failure  of  the  defendant  to  respond, 
it  u  difficult  to  see  why  he  shonld  be  obliged  to  go  through  the  form  of  a  trial 
which  be  is  advised  most  lenilt  in  a  recoveiy  against  him." 
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might,  in  many  cams,  work  injustice.  Evidence  of  the  title  uudor 
vhich  the  recovery  was  had,  might  not,  and  in  most  cases  probably 
would  not,  appear  upon  the  record,  and  yet  that  title  might  be  one 
derived  from  the  covenantee  himself  subsequent  to  tlie  purchase. 
To  exclude  evidence  of  this,  notwithstanding  a  notice,  would  be 
obviously  improper.^    The  only  question  which  therefore  arisoB*  is 

■  Booker  v.  Bell,  3  Bibb  (Kj.),  175;  Iltkin  t>.  LeaviU,  13  Vt.  384; 
Smtzej  D.  Brooks,  30  id.  692;  Wilson  v.  MeElwee,  1  Strob.  (S.  C.)  66. 
Ilie  following  remarki  of  Wardlaw,  J.,  in  Middlelon  c.  Thompson,  1  Speari 
(S.  C),  7S,  Are  of  genertl  applicAtion,  though  coatiuned  in  i  dissenting  opinion. 
*'  In  man}-  cases,  where  a  record  of  judgment  u  not  proof  of  the  truth  of  tbe 
■iiAtters  recorded,  it  is  evidence  of  itg  own  existence,  and  of  the  legal  consequences 
thence  deducible.  Hence,  in  cases  of  indemnity,  the  judgment  showing  a  ra- 
ooverj  against  the  indemnified  has  been  admitted  as  evident-e  of  his  loss,  both 
as  to  the  extent  and  as  to  bis  legal  liabilitj ;  but  notice  to  the  person  bound  to 
indenuiily  is  nsually  referred  to  as  strengthening  the  evidence  an  to  competem^ 
*a  well  as  effect ;  see  Duffield  v.  Scott,  3  Term,  374;  Clark  e.  Carrington,  7 
Cranch,  322 ;  Kip  c.  Brigham,  7  Johns.  170.  By  aaalagy  to  such  cases,  and  in 
imitatioD  of  the  Toucber  under  the  ancient  warranty,  the  modem  practice  of 
giTing  notice  to  one  who  is  bound  in  a  covenant  running  with  tbe  land  seems  to 
bave  grown  np,  and  to  have  been  gradually  extended  to  all  cases  of  coTenants  to 
warrant  ^ther  land  or  perionalty,  and  to  all  cases  where  recovery  ever  will  be 
Botigbt  by  one  who  lias  been  sacd,  in  the  event  of  recovery  against  bim.  The 
cases  on  tbe  subject  are  mostly  American,  because  of  the  mnch  more  frequent 
occasion  for  the  practice  in  this  tuiuntry ;  Benderv.  Fromberger,  4  Dall.  (Pa.)  436, 
note;  Leather  v.  Poulteney,  4  Binney  (Pa.),  S52;  Hamilton  c.  Cutts,  4  Uasi. 
852;Blatdalet).BBbcoek,lJohn8.(N.Y.)617;  Waldo  e.  Long,  7  id.  174;  San- 
den  «.  Hamilton,  S  Hayw.  (Tenn.)  236-282 ;  and  in  our  own  State,  GoodwyH  t>. 
Taylor,  2  Brev.  171 ;  Wbitmore  e.  Casey,  2  id.  424 ;  Bond's  Adms.  v.  Ward.  1  N. 
A  U'C.  201 ;  Davis  d.  Wilboume.  1  Hill,  29 ;  and  the  MS.  case  of  Allen  v.  Round- 
tree,  Columbia,  May  Term,  1S32,  book  5,  p.  393.  To  give  the  vendee  the  ad- 
vantage of  the  warrantor's  information  about  the  title,  and  to  save  as  well  tbe 
trouble  and  expense  of  two  trials  of  the  same  matter  as  the  confusion  and  in- 
jnatice  which  would  result  from  coofltcting  verdicts  on  the  same  evidence,  the 
recuvery  against  the  vendee  is  admitted  as  evidence  for  bim  in  his  action  against 
tlie  vendor  with  warranty,  if  the  vendor  had  reasonable  notice  of  the  suit,  and 
the  validity  of  the  title  conveyed  by  him  wai'tried;  more  especially  if  the  vendor 
assisted  in  the  defence.  Tbe  failure  of  the  warrantor's  efforts  to  defend  the  suit 
is  evidence  of  a  breach  of  his  undertaking  to  warrant  and  defend  the  title  con- 
veyed by  him,  as  perhaps  is  hu  neglect  of  notice  to  defend.  According  to  onr 
own  decisions,  by  the  proper  notice  the  warrantor  has  been  made  privy  to  tbe 
mit,  and  is  concluded,  by  a  judgment  for  the  plaintiff,  from  disputing  what  sudt 
judgment  ascertains,  that  the  plaintiff  had  a  title  better  than  the  defendant ;  and 
diis  judgment,  with  proof  of  the  notice  to  the  warrantor,  and  proof  that  (as  aaid 
in  Davis  r.  Wilboume)  his  title  was  in  issue,  will  be  conclusive  that  tbe  plaintiff's 
title  was  better  than  the  one  which  was  warranted." 


by  Google 


sW  THE   COTENAMT  OF  WAREANTT. 

as  to  the  burden  of  proof.     On  whom  is  tlits  to  be  thrown,  when 
the  record  does  not  on  its  face  aet  forth  the  title  ? 

So  far  as  the  plaintiCT  in  his  action  on  the  coTeuaut  must, 
notwithstanding  a  notice  given  by  him,  affirmativel;  show  by 
evidence,  dehors  the  record,  that  the  recovery  against  him  waa 
under  a  title  not  derived  from  himself,  the  question  admits  of  easy 
solution.  It  will  be  remembered  that  in  a  declaration  for  a  breach 
of  the  covenant  for  quiet  enjoyment  it  is  not  merely  necessary  to 
allege  that  the  eviction  was  made  under  paramount  title,  but  that 
it  was  "  existing  before  and  at  the  time  of  the  conveyauc?  to  the 
plaintiff,"  as  the  eviction  might  indeed  be  under  a  paramount 
title,  but  one  which  had  been  derived  from  the  plaintiff  himself, 
for  which,  of  course,  his  covenantor  would  not  be  responsible.^ 
The  same  doctrine  may  he  applied  aa  to  notice.  Beyond  thia  point, 
it  does  not  seem  necessary  for  the  plaintiff  to  go.  Where  he 
has  given  a  sufficient  notice,  it  is  believed  to  be  enough  if  he 
show  that  the  title  under  which  the  adverse  judgment  was  obtained, 
was  not  one  derived  subsequent  to  the  execution  of  the  deed  to 
himself.'' 

'  See  lapra,  p,  193. 

•  Phelpa  B.  Sawyer,  I  Aikens  (Vt.),  167 ;  Booter  v.  Bell,  3  Bibb  (Ky).  175 ; 
Swenk  D.  Stout,  2  Yeates  (Pa.),  470  (though  jadgineDt  waa  in  that  case  given  for 
the  plaintiff,  on  the  ground  tbit  all  the  facta  averred  in  the  declaration  most,  oa 
demurrer,  be  taken  as  true).  Thus,  io  Kelly  v.  Dutch  Church.  2  Hill  (N.  Y.), 
Il8,  Bronson,  J.,  held  the  folloiring  language:  "But  it  it  »aid  that  aa  the 
defeDdante  bad  ootice,  and  ware  requested  to  defend  the  ejectment  Buit»,  they 
are  now  estopped  from  settinf^  up  tbeir  title,  aDd  that  question  remains  to  be 
considered.  Whether  the  defendants  took  part  and  aided  the  plaintiff  in  the 
defence  of  the  suits  brought  against  him  does  not  appear,  but  they  must  at  least 
have  furnished  him  with  the  means  of  setting  up  their  title,  for  it  was  given  in 
evidence  on  (he  trial.  And  tbis  case  is,  I  think,  plainly  distinguisliable  from 
those  to  which  we  have  been  referred  in  relation  to  the  effect  of  notice,  for  the 
reason  that  the  defendant's  title  waa  not  onlj'  in  eTidence  in  the  former  suits, 
but  it  was  virtually  admitted  to  be  a  good  title.  The  plaintiffs  in  those  actions 
did  not  recover  on  the  ground  that  their  right  was  superior  to  that  of  the  Dutch 
Church,  but  on  the  ground  that  the  defendant  in  those  suits  was  precluded  by 
the  acts  and  declarations  of  his  immediate  grantors  from  sheltering  himself  under 
tiie  good  title  of  the  church.  If  the  defendants,  on  receiving  notice  of  a  suit 
upon  a  title  apparently  superior  to  theirs,  had  neglected  to  appear  and  defend, 
and  their  title  had  not  been  given  in  evidence,  or  if,  when  in  evidence,  it  bad 
been  adjudged  defective,  they  would  probably  be  estopped  from  setting  it  up  in 
answer  to  an  actJon  on  the  covenants.  But  that  is  not  this  case.  There  is  a 
short,  and,  I  think,  conclusive  view  of  this  question.     The  plaintiff  had  nece»- 
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The  next  question  is  as  to  the  effect  of  ft  judgmeut  where  there 
has  been  no  notice  to  the  party  bound  by  the  covenant,  oT  the  suit 
upon  which  that  judgment  is  founded.  It  seems  to  have  been 
thonglit,  on  the  one  hand,  that  on  tho  presumption  of  omnia  rite 
acta,  the  record  of  the  adverse  suit  ia  of  itself  prima  fade  evidenoe 
that  the  title  on  which  the  judgment  therein  is  based,  ia  a  para- 
mount oue,it  iwing,  liowever,  perfectly  competent  for  the  defendant 
to  inqiiire  into  the  merits  of  that  judgment.'  But  the  weight  of 
authority  inclines  to  the  position  that  although  the  record  of  the 
adverse  proceeding  may  be  evidence  of  eviction,^  yet  that  is  not 

Mnlj  averred  that  he  was  eTtctdd  by  persons  having  a  title  parunoant  to  that 
of  the  defendanCa.  Upon  that  averment  issue  has  been  joined.  The  plaintiff  holds 
the  affirmative,  and  the  btirdra  of  proof  lies  upon  him.  He  haa  not  only  failed 
to  prove  the  averment  true,  but  in  attempting  to  do  so  he  baa  proved  it  &lse. 
It  iraa  not  enoQgh  for  the  plaintiff  to  show  that  be  gave  the  defendants  notice  of 
the  suits  brought  againiit  him,  for  the  obvioua  reason  that  the  claimants  may  have 
recovered  on  a  right  or  title  subordinate  to  that  of  the  defendants.  It  was 
necessary,  therefore,  for  the  plaintiff  to  go  further,  and  show  on  what  ground  the 
claimants  succeeded.  He  did  ho  ;  and  the  evidence  has  proved  fatal  to  his  cause." 
The  decision  in  Bui^kels  c.  Monzon,  1  Strob.  (S.  C.)  448.  proceeded  in  effect 
npon  the  same  grounds. 

It  haa,  however,  been  decided  that  when  judgment  has  been  once  recovered 
against  the  covenantor,  equity  will  not  enjoin  that  judgment  on  the  ground  of 
the  eviction  not  having  been  by  title  paramount,  that  being  a  fact  exclusively 
cognizable  by  the  common-law  courts;  Yelton  r.  Hawkins,  2  J.  J.  Marsh.  (Ky.)  1, 
There  is  indeed  a  luggestion,  towards  the  latter  part  of  the  decision,  that  "  the 
Utmost  the  Chancellor  could  have  done  was  to  have  decreed  a  new  trial, %n 
the  establishment  of  facta  sufficient  for  that  purpose."  but  this,  it  is  conceived, 
must  not  be  understood  as  weakening  the  point  cited  in  the  text  as  actually 
decided,  as  the  Chancellor  had  enjoined  Ibe  judgment,  which  decree  the  Court 
of  Appeals  reversed,  and  the  injiini;tion  could  scarcely  have  proceeded  on  the 
ground  alleged  in  the  bill  that  the  trial  came  on  unexpectedly  to  the  covenantor, 
his  counsel  having  assured  him  that  it  could  not  be  reached  on  that  day. 

■  Colhngwood  v.  Irwin,  3  Watu  (Pa.),  310,  tupra,  p.  224 ;  Paul  v.  Witman, 
3  Watts  &  Serg.  (Pa.)  407.  See  City  of  Lowell  ■>.  Parker,  10  Met.  (Mass.) 
315.  "If  no  such  notice,"  said  Williams,  C.  J.,  in  Pitkin  r.  Leavitt,  13  Vt. 
384,  "  be  given  if  the  pendency  of  the  action  of  ejectment,  the  recovery  may  be 
evidence  of  an  eviction,  but  according  to  the  decision  in  Williams  c.  Wetherbee, 
2  Aik.  (VL)  329,  it  must  be  accompanied  with  other  evidence  that  it  was  not 
on  the  strength  of  an  older  and  better  title.  Possibly  it  would  have  been  better 
in  that  case  to  have  considered  the  record  as  prima  faeie  evidence  of  all  the 
material  allegations,  turning  the  burden  of  proof  on  the  party  who  was  bound 
to  make  a  good  title,  and  who  was  supposed  to  know  wbat  title  he  bad  when  he 
gave  the  deed." 

*  It  ia  presumed  that  the  record  would  or  would  not  be  evidence  of  evidion. 
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even  prima  facie  evidence  that  such  eviction  was  under  title  para- 
mount, as  against  one  who  has  been  neither  a  party  nor  a  privy  to 
the  proceeding.* 

■ccordlng  M  there  did  or  did  Dot  appear  upon  ita  face  evit^enre  of  the  ezecutioa 
of  %  writ  of  poaseaaion.  ss  in  Fields  c.  Hunter,  8  Mo.  128 ;  Siak  e.  Woodruff, 
15  lU.  15,  nnleBB,  indeed,  the  record  of  the  judgment  would,  according  to  the 
course  of  the  decision  in  the  State,  be  itself  deemed  sufficient  evidence,  in  most 
CMM,  of  an  eviction,  as  seema  to  have  heeu  thought  in  Kentucky,  in  Booker  r. 
BeU,  3  Bibb(Ky,),  170  ;  Hanson  e.  Buckner,  -1  Dana  (Ey.),  354  (Davis c.  Logan, 
5B.  Mon.  (K7.)3^'>''M''>B<li^'^7i  and  there  waa  a  general  adjustment  of  title  and 
damages)  ;  Rhode  r.  Green,  26  Ind.  83  ;  hut  auch  a  course  of  deciaion  has  been 
frequenlly  denied  hy  caaes  which  hold  that  a  judgment  itself,  unaccompanied  by 
evidence  of  ao  actual  or  constructiTe  change  of  possession,  is  no  evidence  of  an 
eviction;  McDowell  d.  Hunter.  Dudley  (Ga.),  4;  Paul  v.  Witman,  8  Watta  A 
Serg.  (Pa.)  407 ;  Webb  v.  Alexander,  7  Wend.  (N.  T.)  286 ;  Ferisa  r.  Harahea, 
Mart.  &  Terg.  (Tenn.)  66 ;  Hoy  v.  Taliaferro,  8  Smedei  &  Marsh.  (Misa.)  741 ; 
Dennis  o.  Heath,  11  id.  218;  Miller  p.  Avery,  2  Barb.  Ch.  (N.  T,)  582. 

■  Booker  e.Bell,3Bibb.  175;  Prewit  v.  Kenton, id.  282;  Devour  e.  Johnson, 
id.  410 ;  Cox  v.  Strode,  4  id.  4 ;  Hanson  r.  Buckner,  1  Dana,  264 ;  Graham  p. 
Tankersley,  16  Ala.  645  (see  also  King  v.  Norman,  4  Com.  Bench.  883 ;  note 
to  U.  S.  V.  Howell,  2  Amer.  Lead.  Casee,  419)  ;  Stevens  r.  Jack,  3  Yerger 
(Tenn.),  403 ;  Fields  k.  Hunter,  8  Mo.  126 ;  Sixk  t>.  Woodruff,  15  111.  16 ; 
Wilder  ir.  Ireland,  8  Jones'  Law  R.  (N.  C.)  87 ;  Rhode  v.  Green,  26  Ind.  83. 
In  Soraerville  v.  Hamilton,  i  Wheat.  fU.  8.)  230,  the  question  was  left  undecided, 
the  court  being  divided  in  opinion.  In  Sisk  v,  WooilruS*.  supra,  the  point  was 
carefully  considered.  "  On  whom,"  said  Treat,  C.  J.,  who  delivered  the  opinion, 
"does  the  law  cast  tha  burden  of  proof,  where  the  warrantor  had  no  notice  of 
the  pendency  of  the  action  of  ejectment?  Some  courts  hold  (hat  the  record  fur- 
nishes jirtTna^octt  evidence  of  an  eviction  noder  valid  title,  and  thereby  compel 
the  warrantor  to  prove  affirmatively  that  ho  has  not  broiten  his  covenant.  .  .  , 
Other  courts  require  the  plaintiff  to  prove  by  evidence  dehors  the  record,  that  the 
judgment  was  founded  upon  an  adverse  and  superior  title.  .  .  The  weight  of  author- 
ity in  this  countr}- seems  to  favor  this  conclusion.  We  regard  it  as  mueli  the  best 
rule.  It  is  a  familiar  principle  of  law  that  a  man  shall  not  be  bound  hy  a  jurlgment 
pronounced  in  a  proceeding  to  which  he  is  not  a  party,  actually  or  constructively. 
He  should  he  allowed  to  appear  in  the  case  and  adduce  evidi;nce  in  support  of  his 
rights,  before  he  is  concluJud  by  the  judgment.  If  a  warrantor  has  no  notice  of 
the  action  against  his  grantee,  and  no  opportunity  of  showing  therein  that  he 
transferred  a  good  title,  he  cannot  in  any  sense  he  considered  a  party  to  the 
action,  and  therefore  ought  not  to  be  bound  by  any  adjudication  of  the  question 
of  title.  But  if  he  has  notice,  he  may  become  a  party  to  the  rail,  and  it  is 
his  own  fault  if  his  title  is  not  fully  presented  and  investigated.  He  then  has  an 
opportunity  of  sustaining  the  title  he  has  warranted,  and  defeating  a  recovery  by 
the  plaintiff  in  ejectment  If  he  fails  to  do  this  successfully,  he  ia  concluded 
from  afterward!  asaerting  the  auperiority  of  that  title,  and  compelled  to  refund 
the  purchaae-money,   with  interest.     By  giving  the  warrantor  notice,  the  de- 
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But  however  prudent  it  ma^  be  for  a  purchaser,  when  aued 
ander  an  adverse  title,  to  give  notice  to  the  party  bound  by  the 
covenant  and  require  him  to  defend  the  Buit,  it  is  not  necesaary  to 
bia  recovery  in  the  action  on  the  covenant  that  such  notice  be 
given.i'  This  was  otherwise  at  the  common  lav  in  case  of  war- 
ranty. Although  it  was  not  every  real  action  in  which  voucher 
was  admissible,^  yet  if  a  warrantee  were  impleaded  in  any  action 
in  which  it  was  admisaible,  it  became  his  duty  to  vouch  his  grantor 
to  warranty ;  "  and  if  he  will  not  vouch  him,  he  shalj  not  afW- 
wards  have  a  writ  of  warrantia  charttB."  *    And  although  under 

lendant  in  ejectment  nuiy  relieve  himself  from  the  burden  of  atlerwarda  proving 
the  vUidity  of  Che  tille  under  which  he  is  evicted.  But  if  he  neglects  (o  give  the 
notice,  he  mast  come  prepared  to  prove;  on  the  triMi  of  the  ai'tion  of  covenant 
that  he  WIS  evicted  by  force  of  An  Adverse  and  snperior  title ;  in  other  words,  b« 
ntnst  show  tbAt  the  warrantor,  by  appearing  and  defending  the  action  of  eject- 
meot,  could  not  have  prevented  a  recovery.  This  rule  impotes  no  hardship  upon 
a  part7-  The  giving  of  notice  subjects  hioi  to  but  httle  iuconvenieaee.  It  by  do 
means  follows  that  a  judgment  in  ejectment  against  a  grantee  is  founded  upon 
the  invalidity  of  the  title  derived  from  the  grantor.  It  may  be  obtained  by  col- 
lusion, by  a  failure  of  the  defendant  to  make  proof  of  the  title  under  which  he 
entered,  or  upon  a  conveyance  from  him,  or  under  a  tax  title  originating  in  his 
own  defaalL  There  is  no  good  reason  for  requiring  a  warrantor  to  show  in  the 
first  instance  that  his  covenant  has  not  been  broken.  In  this  case  Sisk  had  no 
notice  of  the  pendency  of  the  action  of  ejectment  j  and  the  record  of  the 
proceedings  bad  therein  was  only  evidence  of  the  eviction  of  Woodruff  It  wM 
incumbent  on  the  latter  to  prove  in  addition  that  the  eviction  was  under  title 
paramount." 

<  King  r.  Kerr,  6  Ohio,  158;  Rhode  c.  Green,  26  Ind.  83;  Duffield  o.  Scott, 
S  Term,  376 ;  Smith  v.  Compton,  3  Bam.  ft  Adolpb.  408 ;  Claycomb  v.  Munger, 
61  111.  378,  citing  the  test.  Sugden  says  positively,  "  A  purchaser  is  not 
iMnnd  to  give  notice  of  an  adverse  suit  to  the  covenantor ; "  Sugden  on  Vendors 
(13th  ed.),  499.  So  by  the  Scotch  taw,  "Regularly,  the  disponee,  when  the 
eviction  is  threatened,  ought  to  intimate  his  distress  to  tfae  disponer,  that  he  may 
defend  the  right  granted  by  bimself;  but  though  such  intimation  should  not  be 
UMde,  the  disponee  does  not  lose  his  right  of  recourse,  unless  it  should  appear 
that  in  the  process  of  eviction  he  has  omitted  a  relevant  defence,  or  subjected 
himself  to  an  incompetent  means  of  proof;  "  Erskiue's  Institutes,  vol.  i.  p.  132. 

■  Supra,  p.  13. 

■  Frts.Nal.Brev.  134 ;  Co.  LiU.  1016;  8Edw.  IV.  11,  perMarkharo.  C.  J.  So, 
by  the  Spanish  law,  a  vendor.  If  not  "  cited  to  warranty,"  is  not  liable  at  all,  and 
tbe  vendee  loses  all  recourse  to  him.  By  the  Code  of  Louisiana,  "  the  purchaser 
tlireatened  with  eviction  who  wishes  to  preserve  bis  right  of  warranty  against  tba 
-vendor,  should  notify  the  letter  in  dme,  of  the  interference  which  he  has  experi- 
enced. This  notification  is  usually  given  by  calling  in  the  vendor  tii  defend  the 
metion  which  has  been  instituted  against  the  purchaser.    In  the  absence  of  Uiia 


by  Google 


282  THE    COVENANT    OF   WABRANTT. 

the  modern  coven&Qta  notice  seemB  not  necessarj  to  be  given,  yet 
its  advantage  obviously  is  to  enable  the  covenantee  to  recover  on 
less  testimony,  since  be  is  tben  not  obliged  to  show  under  what 
title  the  recovery  was  had,  except  that  it  was  not  a  title  derived 
from  himself  eioce  his  purchase. 

In  reviewing  then  what  has  been  said  on  the  subject  of  notice 
to  the  covenantor  of' the  adverse  proceedings,  the  following  points 
appear  to  hp  settled  by  the  weight  of  authority :  — 

First.  The  notice  mast  be  distinct  and  unequivocal,  and  ex- 
pressly require  the  party  bound  by  the  covenant  to  appear  and 
defend  the  adverse'  suit. 

Secondly.  If  such  notice  appear  upon  the  record  of  that  suit, 
or  if  the  covenantor  be  made  a  party  to  it,  the  court  will,  in  the 
action  on  the  covenant,  be  authorized  to  instruct  the  jury  that  the 
recovery  in  that  suit  is  conclusive  upon  and  binds  the  defendant 
in  the  action  on  the  covenant. 

Thirdly.  If  the  notice  do  not  thus  appear  on  the  record,  the 
question  of  conclusiveness  of  the  judgment  will  depend  upon  the 
belief  of  the  jury  as  to  the  reception  of  the  notice. 

Fourthly.  If  the  record  of  the  adverse  suit  does  not  exhibit  on 
its  face  the  title  under  which  the  recovery  was  had,  the  plaintiff  in 
the  action  on  the  covenant  must,  notwithstanding  proper  notice  has 
been  given,  prove  tliat  such  title  did  not  accrue  subsequently  to 
tlie  deed  to  himself. 

Fifthly.  If  no  notice  has  been  given,  the  record  of  such  adverse 
suit  is  not  even  prima  fade  evidence  that  the  title  was  a  paramount 
one,  though  it  may,  under  some  circumstances,  be  evidence  of 
eviction,  and 

Sixthly.  It  is  not  indispensable  to  the  recovery  on  the  covenant, 
that  notice  of  the  adverse  suit  shall  have  been  in  any  way  given. 

The  effect  of  notice  to  the  covenantor  as  to  his  liability  for  costs 
and  expenses  incurred  by  the  covenantee,  in  defending  against  the 
paramount  title,  will  be  considered  iu  a  subsequent  chapter.* 

notificatioQ,  or  if  it  bne  not  been  made  in  due  time,  tliat  is,  la  time  for  die 
Tcodor  to  defend  himself,  the  warranty  ig  lost;  pronded,  honever,  that  the 
Tendor  shall  show  that  he  poaaesaed  proofs  which  would  have  occasioned  the  re- 
jection of  the  demand,  and  which  hare  not  been  emplojred,  because  be  was  not 
siunmoDed  in  time ;  "  an.  2493-4. 
'  Ch.  IX. 
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CHAPTER  IX. 

THE  MEASURE  OF  DAMAGES. 


Upon  the  subject  of  the  measure  of  damages  for  a  breach  of 
the  covenants  for  title,  it  has  been  said  by  a  late  English  writer 
of  authority,  *'  the  cases  upon  this  point  in  England  are  very 
scanty,  while  they  are  to  be  found  in  remarkable  abundance  in 
America."  '  Upon  the  warranty  of  ancient  law  no  damages  what- 
ever were  recoverable,  unless,  it  may  be,  in  case  the  warrantor 
had  not  other  lands  wherewith  to  replace  tliose  which  his  war- 
rantee had  lost.'  And  the  valae  of  the  lands  was  taken  to  ba  that 
at  the  time  of  the  warranty  made,  so  that  "  if  land  be  better  after 
feollment,  by  buildings  or  otherwise,  he  who  recovers  in  value, 
recovers  but  according  as  the  land  was  worth  at  the  time  of  the 
feoffment,  and  no  more."^     The  change  from  the  ancient  to  the 

'  Maytie  on  Duniges  (2d  ed.  p.  142),  and  he  adda,  "It  is  to  be  regretted 
lh«t  the  maltiplication  of  courtg  of  independent  Juriadictioa  in  that  country 
■hoold  make  their  decision  often  a  source  of  embarrBBsment  rather  tJian  an 
auistance  in  legal  inTestigatioD."  It  is  this  cause  whii'b  obviouily  mikes  the 
task  of  a  text  writer  so  much  more  difficult  in  America  tbau  in  England. 

'  Snpra,  p.  16. 

'  Year  Book,  30  Edw.  HI.  14  b.  So  in  47  Edw.  III.  32,  it  is  said :  "  On 
Toucher,  if  spedal  matter  be  shown  by  the  vouchee,  viz.,  that  the  land  at  the 
time  of  the  feoffment  was  wortJi  only  £100,  and  now  at  the  time  of  the  voucher 
is  worth  £200  by  the  industry  of  the  feoSue,  the  tenant  shall  recover  only  the 
Taloe  as  it  was  at  the  tjme  of  Bale ;  for  if  the  act  of  the  feoffee  has  meliorated 
the  bnd,  this  ahall  not  prejudice  the  feoffer  in  his  warranty."  So  in  19  Hen.  VI. 
46 a,  61  a,  Brooke's  Ab.  Vouc^r, pi.  69 ;  id.  Reconver  in  Value,  pi.  59.  And  this 
wu  recognized  to  have  been  the  law  in  Humphrya  ».  Knight,  Cro.  Car.  i56 ;  so 
io  Bellet  «.  Bellel,  Godbolt,  ICl,  "  if  there  be  new  buildingH,  of  which  the  war- 
ranty was  demsJided.  which  were  not  at  the  time  of  the  warranty  made,  and  the 
deed  is  ihown,  the  defendant  ought  not  to  demur,  but  to  show  the  special  matter, 
and  enter  ioto  the  warranty  lor  so  much  a^  was  at  the  time  of  the  making  of  the 
de«d,  and  not  for  the  residue,"  See  also  1  Reeve's  History  of  the  Common  Law, 
418.  And  there  was  no  difference  as  to  this  between  express  and  implied  war- 
ranties; Gilbert  on  Tenures,  124. 

It  hat  been  considered  by  the  highest  American  authority  that  "the  point 
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modern  Bjstem  of  law,  bringing  with  it,  as  it  did,  the  change  from 
warranty  to  the  covenants  for  title,  brought,  it  would  seem,  no 
change  in  the  rule  of  damages  ; '  though  as  to  this  we  are  obliged 
to  judge  rather  from  the  absence  than  the  presence  of  contem- 
poraneous authority.^ 

ii  too  clear  to  admit  of  doubt,  that  the  increated  value  of  tbe  land  by  baild- 
iDgs  or  other  im prove menta  made  no  alteration  at  common  law  in  the  rule 
of  damages ;  "  per  Kent,  C.  J.,  Id  Pitcher  n.  Livingston,  4  Johns.  (N.  Y.)  1 ; 
so  per  Tilghman,  C.  J.,  in  Bender  o.  Fromberger,  4  Dall.  (Pa.)  443 ;  per 
Weit.  C.  J.,  in  Staats  d.  Ten  Bjck.  3  Cainea  (N.  T.),  lU;  see  these  cawa, 

'  It  is,  however,  a  little  atnguUr  that  the  case  of  Flureau  n.  Thombill,  2 
W.  Black.  1078,  has  in  several  instancei  been  dted  as  a  direct  anthoril)' 
for  thig  position.  That  trell-known  case  decided  no  more  than  that  upon 
a  contract  for  the  purchase  of  real  estate,  to  which  the  vendor  was  (without 
fraud  or  fault  of  hia  own)  unable  to  make  a  title,  the  purchaser  was  not 
entitled  to  damages  for  the  fancied  goodness  of  the  bargain  which  he  had  lost, 
a  rule  which,  though  then  for  the  first  time  laid  down,  and  aince  at  times  doubted, 
is  supported  by  the  weight  of  authority,  and  has  been  approved  in  the  very 
recent  case  in  England  of  Bain  n.  Fothei^ll,  Law  Rep.  6  Eicheq.  69. 
"  The  mle  of  the  common  law,"  said  Parke,  B.,  in  Robinson  e.  llarman,  1 
Excheq.  8dO,  "  is  that  where  a  party  sustains  a  loss  by  reason  of  a  breach 
of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same  condition 
with  respect  lo  damages  as  if  the  contract  had  been  performed.  The  case  of 
Flureau  n.  Thomhill  (jualifieil  that  rule  of  tbe  common  law.  It  was  tliere  held 
that  contracts  for  the  sale  of  real  estate  are  merely  on  condition  tliat  the  vendor 
has  a  good  title,  so  that  when  a  person  contracts  to  sell  real  property,  there  is 
an  implied  understanding  that  if  he  fail  to  make  a  good  title  tbe  only  damages 
recoverable  are  the  expanses  which  (be  vendee  may  be  put  to  in  investigating 
the  title."  An  exception  has  been  engrafted  npon  this  exception  in  cases  where 
the  purchaser  knew  that  his  title  was  defective,  or  otherwise  acted  in  bad  faith ; 
Hopkins  0.  Grazebrook,  6  Bam.  &  Cress.  31 ;  Lee  v.  Dean,  S  Wharton  (Pa.), 
S31;  Bitner  e.  Brough,  1  Jones  (Pa.),  127;  Drake  v.  Baiter,  84  N.  J.  358; 
Hammond  o.  Hannin,  21  Mich.  374  (where  tbe  subject  was  elaborately  con- 
sidered) ;  or  where  a  vendor,  having  merely  a  contract  for  the  purchase  of  land, 
assumes  to  sell  the  property  as  if  he  were  the  owner ;  Engel  e.  Fitch,  I^aw  Rep, 
8  Q.  B.  314;  affirmed,  4  id.  659.  But  when  the  contract  has  been  executed 
by  a  conveyance  of  the  land,  a  different  rule  applies.  Thus  where,  in  con- 
sideration of  a  premium,  a  lease  was  made  for  twenty-one  years,  with  ■  cove- 
nant for  quiet  enjoyment,  and  it  subsequently  appeared  that  tbe  lessor  was 
incompetent  to  grant  a  lease  for  so  long  a  term,  it  wis  held  that  the  lessee  was 
entitled  not  only  to  the  premium  paid,  but  to  the  value  of  the  term  lost;  Lock 
e.  Furze,  19  Common  Bench,  96 ;  affirmed,  Law  Rep.  1  C.  P.  441 ;  see  infra. 

*  Gray  c.  Briscoe,  Noy,  142,  seems  to  be  the  only  esse  in  the  books,  and,  u 
Mr.  Sedgwick  (Measure  of  Damages,  p.  1&7,  4th  ed.)  properly  says  of  it,  "  it 
well  illustrates  that  want  of  any  precise  measure  of  damages  which  charaotarisea 


by  Google 


THE  HKABUBIi  OF   DAUAOKS.  285 

For  reasons  which  have  been  referred  to  in  another  part  of  this 
treatiBe,  ^  the  cases  as  to  covenanta  for  title  are  much  more 
namerous  on  tliis  side  of  the  Atlantic  than  in  England,  and  the 
sabject  of  the  measure  of  damages  upon  their  breach  has  here 
been  handled  with  fulness  and  precision. 

The  first  question  which  was  here  presented,  as  between  vendor 
and  purchaser,  as  to  the  measure  of  damages  relativelj  to  in- 
cmaaed  value  of  the  land,  was  upon  a  breach  of  tlie  covenant  for 

In  Staats  v.  Ten  Eyck,"  decided  in  New  York  in  1805,  the  ques- 
tion before  the  court  was  simply  whether  the  vendor  should  be 
held  liable  for  a  rise  in  the  value  of -the  land  from  adventitious 
sources  iudependently  of  beneficial  improvements,  and  the  policy 
of  the  rule  under  the  old  warranty  was  declared  by  the  court  ^  to 
be  based  upon  reason  and  authority,  and  the  measure  of  damt^es 
declared  to  be  the  value  of  the  land  at  the  time  of  sale,  the  liest 
estimate  of  which  was  found  in  the  consideration  money  paid. 
The  question  as  to  beneficial  improvements  was  not  presented. 

This  case  was,  in  the  next  year,  followed  in  Pennsylvania  by 
Bender  v,  Fromberger,*  where  a  verdict  was  found  for  the  plainti£f, 

klmost  all  the  early  English  decuioni.  "  B  coveDaata  tiat  he  wm  seiaed  of  BP 
acre  id  fee-simple,  wbeu,  in  truth,  it  waa  copjhold  land  in  fee,  according  to  the 
caatorD.  By  the  court:  The  covenant  ii  [not]  broken,  and  the  jury  shall  give 
damages  in  their  consciences  according  to  the  rate  that  the  county  values  fee-simple 
land  more  than  copyhold  land."  In  Lewis  v.  Campbell,  8  Taunton,  726,  where 
the  plaiotiS',  in  an  action  on  the  covenant  for  quiet  enjoyment,  claimed  to  recover 
the  value  of  certain  buildinga,  &c.,  by  which  he  had  converted  the  land  into 
pleaaure-grounds,  the  research  of  couiuel  (and  the  case  was,  the  court  said, 
"  ugued  ably  and  at  much  length  ")  was  unable  to  produce  any  authorities  on 
the  snbject,  and  Dallas,  C.  J.,  said,  "J  very  much  doubt  whether  in  any  case  a 
plaintiff  can  recover  for  the  improvements  and  buildings  he  may  choose  to  make 
and  erect  upon  the  lands  ; "  and  the  whole  court  were  of  opinion  that,  in  the 
farm  in  which  special  damage  was  assigned  in  the  declaration,  the  value  of  the 
buildings  conld  not  be   recovered."     And   see   tbe  later  cases  in  England, 

So,  as  was  said  in  the  early  case  in  Kentucky  of  Cox  d.  Strode.  2  Bibb 
(Ky.),  377:  "In  all  the  comments  made  by  tbe  elementary  writers  on  the 
change  introduced  by  the  covenants  for  title,  none  mention  any  change  in  the 
amount  of  recompense  to  the  plaintiff,  which  would  scarcely  have  happened  in 
eaM  these  covenants  had  introduced  a  new  meaaure  of  damages." 
'  Supra,  p.  21.  ■  3  Caines,  111. 

■  Far  Kent,  C.  J.  *  4  DalUs,  442. 
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subject  to  reduction  if  tlie  court  should  be  of  opinioo  that  Uie 
plaintiff  was  not  entitled  to  recover  the  value  of  improvements 
made  after  the  purchase,  and  uotwitlistanding  an  able  argumaut 
for  the  plaintiff,  the  measure  of  damages  was  lield  to  be  limited 
by  the  consideration  money .^ 

In  the  subsequent  case  in  New  York  of  Pitcher  v.  Livingston, 
decided  iu  1809,  although  the  matter  was  treated  as  ret  inteffra, 
the  decisions  just  referred  to  were  approved  and  followed.  It  was 
considered  that  as  to  the  allowance  for  improvements,  the  commou 
law  wa»  unquestioned,  and  that  it  was  never  designed  by  the  intro- 
duction of  covenants  to  establish  any  other  value  of  damages. 
Tlie  rule  of  the  civil  law  left  the  damages  to  an  arbitrary  and 

'  "It  hai  been  contended,"  continued  Tilgbtntn,  C.  J.,  who  delivered 
tbe  opinion,  "  th&t  the  true  meuure  of  damagei  in  all  scttona  of  covenant 
is  tbe  loM  ftctually  Buat&ined.  But  thii  rule  ia  laid  down  too  generally.  la 
an  Bi'tion  of  covenant  for  non-payment  of  money  od  a  bond  or  mortgage, 
no  more  than  the  principal  and  legal  'interest  ai  the  debt  can  be  recovered, 
although  the  ploiatiff  ma;  have  euSered  to  a  much  greater  amount  by  tbe 
default  of  payment.  Thu  rule  contended  for  by  tbe  pIaintiS''a  coudmI,  in 
ita  utmost  latitude,  applied  to  covenants  llEe  the  present,  would  in  many 
initances  produce  excessive  mischief.  Indeed,  the  counsel  have,  ia  some 
measure,  given  up  this  rule,  by  confessing  that  when  buildings  of  magnifi- 
cence are  erected  to  gratify  the  luxury  of  the  wealthy,  it  would  be  unreasonable 
to  give  damages  to  the  extent  of  tbe  loas;  but  the  ruinous  consequences  would 
not  be  less  to  many  persons  who  have  sold  lands  on  which  no  other  than  useful 
buildings  have  been  erected.  The  rise  io  the  value  of  land,  not  only  in  towna 
on  the  sea-coast,  but  in  the  interior  part  of  the  United  States,  is  such  that  it 
can  hardly  be  supposed  any  prudent  man  would  undertake  to  answer  the  incalcu- 
lable damages  which  might  overwhelm  his  family  nnder  the  construction  con- 
tended for  by  the  plaintifi'.  1  have  taken  pains  to  ascertain  tbe  opinion  of 
lawyers  in  this  State  prior  to  the  American  revolution,  and  I  think  myself  war- 
ranted in  asserting,  from  the  information  I  have  received,  that  tbe  prevailing 
Opinion  among  the  most  eminent  counsel  was,  that  the  standard  of  damages  wm 
tbe  value  of  tbe  land  at  the  time  of  making  the  contract."  The  case  of  Staats 
t>.  Ten  Eyck  was  referred  to  in  the  course  of  the  argument,  as  also  the  cases  of 
Iiiber  v.  Parsons,  decided  in  the  year  1785,  and  Guerurd's  Executors  e.  Rivera, 
decided  in  1792  (both  reported  in  1  Bay  (S.  C),  19,  266,  and  both  since  over- 
ruled), where  tbe  standard  of  damages  was  held  to  be  the  value  at  the  lime  of 
eviction.  These  cases  were  said  by  Tilghman,  G.  J.,  to  have  been  decided  in  the 
hurry  of  a  jnry  trial,  and  not  founded  on  tbe  mature  deliberation  gtcen  by  tbe 
New  York  judges  in  Staats  v.  Ten  Eyck.  It  must  be  observed,  also,  that 
the  South  Carolina  casea  were  both  acUons  on  covenants  of  warranty,  and  not 
on  the  covenant  for  seisin,  and  the  distiuction  between  tbe  measure  of  damages 
on  these  two  covenants  ia  still  recognized  in  several  of  the  States,  though  long 
rince  repudiated  in  South  Carolina.    See  tn/ra,  p.  211. 
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undefined  discretion,  and  destroyed  any  tiling  like  a  fixed  rule. 
Whatever  expectationB  of  rise  in  value  the  purchaser  may  have  had 
vere  con5oed  to  him  alone,  and  could  not  have  entered  as  an  in- 
gredient into  the  bargain.  It  vas  the  land,  and  its  price  at  the 
time  of  sale,  which  the  parties  had  in  view,  and  to  that  subject  the 
operation  of  the  contract  ought  to  be  confined.  The  damages 
were,  therefore,  held  to  be  measured  by  the  consideration  money.' 

The  authority  of  these  leading  cases  has  never  in  substance 
been  departed  from,  and  decisiona  to  the  same  effect  will  be  found 
in  perhaps  every  State  in  which  the  covenant  for  seisin  is  em- 
ployed.* 

Although  the  cases  thus  referred  to  were  avowedly  based  upon 
the  absence  of  fraud  on  the  part  of  the  vendor,  yet  it  must  not  be 

'  4  Jobng.  (N.  Y.)  1.  A  di«Ben(ing  opinion  wia  given  in  this  Cfue  b;  Spencer, 
J.,  but  it  fields  in  force  of  tr^ment  to  those  of  Kent,  C.  J.,  and  Van  Nesa,  J., 
witb  phicb  the  other  memberi  of  the  court  concarred. 

■  Manton  o.  Ilobba.  2  Mase.  433;  Caswell  v.  Wendell,  4  id.  108;  SmJCh 
t>.  Strong,  14  Pick.  126;  Stubbs  v.  Page,  2  Greenl.  37H;  Willaon  v.  Will- 
son,  6  Foster  (N.  H.),  234;  Mitthell  p.  Hazen,  4  Conn.  495;  Sterling  e. 
Feet.  14  id.  245;  Waiting  c.  Nissley,  1  Harris  (Pa.),  655;  Tapley  o.  Le- 
fapsume,  1  Mo.  650;  Martin  e.  Long,  3  id.  391;  Wilsion  e.  Forbes,  2  Dev. 
(N.  C.)  SO;  Ix.gan  v.  Moulder,  1  Pike  (Ark.),  823;  Bacchus  v.  McCoy.  3 
CHiio,  211;  Clark  d.  Parr,  14  id.  ISl ;  Cummins  o.  Kennedy,  3  Litt.  (Ky.) 
118;  Cox  V.  Strode,  2  Bibb  (Ky.),  277;  SwaSbrd  o.  Whipple,  3  G.  Greene 
(Iowa),  264;  Crisfield  e.  Storr,  36  Md.  150.  Kichols  v.  Walter,  8  Maw.  243, 
was  a  very  strong  case ;  the  plaintiff  bad  received  a  covenant  for  seiiin  from  the 
defendant's  testator  in  a  conveyance  of  property  in  New  Hampshire,  the  con- 
dderaiion  for  which  was  918.67.  The  pluntiff  sold  the  property  for  ¥113.33, 
vith  covenant  of  warranty,  on  which  he  was  sued  by  his  grantee,  who  bad  been 
evicted  from  the  possession,  and  then  recovered  C5d5.49,  being  the  value  of  the 
land  at  the  time  of  eviction,  this  being  tbe  measure  of  damages  in  that  State,  on 
tbe  covenant  of  warranty.  Kotwitha landing  these  circumstances,  the  plaintiff 
waa  limited  in  his  recovery  to  the  amount  which  he  had  himself  paid  for  the 
property. 

The  rapid  increase  of  improvements  io  a  new  coantry  has  led  to  the  passage, 
in  some  of  the  States,  of  statutes  known  as  "  the  occupying  claimant  law,"  by 
which,  in  some  cases,  the  paramount  owner  is  obliged  to  pay  to  the  occupying 
claioiant  the  value  of  all  permanent  and  lasting  improvements,  unless  tbe  latter 
•hould  refuse,  on  demand,  to  pay  to  the  former  the  value  of  the  land  without  the 
improvements.  See  statutes  of  Ohio  (ed.  of  1841),  607;  Hart  r.  Baylor,  1 
Hardin  (Ky.),  fi97 ;  Cox  n.  Strode,  2  Bibb  (Ky.),  278.  This  is  Ihe  familiar 
role  in  equity,  when  a  party  lairfully  in  posseaaion  under  a  defei-cive  title  has 
made  permanent  improvements,  and  the  true  owner,  if  he  come  into  equity  to 
obtain  his  estate,  is  compelled  to  allow  for  auch  improvements;  2  Story's  £q. 
55  799,  1239. 
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Bupposed  that,  in  an  action  on  the  covenant,  fraud  can  be  taken  ad- 
vantage of  by  the  purchaser  to  increase  his  damages.  So  long  as 
the  distiiictioti  is  preserved  between  tort  and  contract,  so  long 
must  the  remedy  be  by  action  in  the  nature  of  a  writ  of  deceit, 
and  not  by  action  of  covenant.^ 

It  must,  however,  be  noticed  that  the  rule  as  thus  stated  to  be 
settled,  applies,  perhaps,  in  its  universality  only  to  cases  between 
vendor  and  purchaser,  in  the  usual  acceptation  of  the  term  ;  and 
that  an  exception,  to  be  hereafter  noticed,  may  be  considered  to 
exist,  first,  in  cases  of  leases,  and,  secondly,  in  cases  of  sales 
where  the  vendor's  consideration  is  to  be  secured  by  the  pui^ 
chaser's  improvemente.' 

But  whilo  the  law  is  thus  well  settled  where  the  breach  is  that 
of  the  covenants  for  seisin  or  of  right  to  convey,  there  is  a  great 
diversity  of  authority  where  the  breach  is  that  of  the  covenants 
for  quiet  enjoyment  or  of  warranty,  it  being  considered  in  pome 
States  that  by  analogy  to  the  common  law  and  the  difficulty  in  its 
practical  application  of  a  leas  simple  rule,  the  damages  should  be 
limited  by  the  consideration  money,  and  in  others  that  these  cove- 
nants should  be  regarded  as  covenants  of  indemnihcation,  whose 
object,  therefore,  is  to  compensate  the  party  for  liis  actual  loss  at 
the  time  of  their  breach. 

In  a  recent  case  in  the  Rolls  Court,  in  England,  in  a  suit  for  the 
administration  of  a  testator's  estate,  it  appeared  that  he  had  con- 
veyed several  acres  of  laud,  covenanting  for  the  title,  to  one  who, 
having  erected  several  houses  thereon,  sold  them  to  a  purchaser, 
who,  being  evicted  by  paramount  title  from  four  of  them  (the 
testator  having  himself  conveyed  them  away  before  the  sale), 
claimed  to  be  a  specialty  creditor  for  the  value  of  the  houses  and 
the  land,  and  the  Master  of  the  Rolls,  declining  even  to  bear 
the  plaintiff's  counsel,  said,  "  I  am  of  opinion  that  the  measure 
of  the  damages  upon  these  covenants  includes  the  amount  ex- 
pended in  converting  the  land  into  the  purposes  for  which  it  was 
sold."* 

■  Thit  is  here  noticed,  lest  some  expressiona  in  Pitcher  v.  Ltviogston  and 
Bender  c.  Froinberg«r  shoald  mislekd. 

•  See  mfra. 

'  Bunnf  V.  Hopkinson,  27  Beavan,  665,  per  Sir  Jolin  Romilly.  It  may  be  here 
inddentAlly  noticed  that  nnder  the  recent  statute  of  21  8e  22  Vict.  cb.  27,  com- 
monly called  "  Lord  Cairna^  Act,"  it  is  prorided  that,  "  in  all  cases  in  whidi  a 
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Jpoti  this  side  of  the  Atlaatio,  the  first  case  in  which  the  ques- 
tion was  considered  was  Horsford  v.  Wright,  the  second  case 
reported  in  Connecticut,^  where  the  court  said,  "The  coustant 
rule  of  tliis  court  has  been  to  aacertaiii  damages  by  the  value 
of  the  land  at  the  time  of  the  eviction,  though  the  British  rule  is  to 
pre  the  consideration  of  the  deed.  The  diversitj  in  this  respect 
is  undoubtedly  founded  in  the  permanent  worth  of  their  lands  as 
an  old  country,  and  the  increasing  worth  of  ours  as  a  new 
country,  and  it  is  supposed  that  the  purchaser  goes  on,  improves, 
and  makes  the  land  better,  till  he  is  evicted,"  and  "  immemorial 
usage  in  Connecticut "  was  afterwards  said  to  be  the  foundation 
of  this  rule,  which  has  always  been  adhered  to  there.^ 

So  in  Vermont,  "  this  rule  of  damages  was  established  at  an 
early  day."  * 

In  Maine,  "  the  same  principles  are  established. "  * 
In  Massachusetts,  the  leading  case  upon  the  subject  is  Gore  v. 
Brazier,^  decided  in  1807,  in  which  the  court  endeavored  to  found 
the  practice  upon  English  authority,  saying,  that  however  con- 
venient and  proper  the  feudal  rule  might  have  been,  yet  "when 
lands  were  aliened  for  money,  when  improvements  and  agriculture 
became  an  important  object  of  public  policy,  and  when  the  alienor 
might  have  no  other  lands  to  render  a  recompense  in  value,  it 
became  expedient  that  another  remedy  for  the  purchaser  ou  evic- 
tion should  be  allowed.  And  it  is  certain  that  before  the  emigra- 
tion of  our  ancestors,  the  tenant,  on  being  lawfully  ousted  by  a 
title  paramount,  might  maintain  a  personal  action  of  covenant 
broken  on  a  real  covenant  of  warranty."  "    Tlie  authorities,  how- 

Conrt  of  Chanceiy  haa  jurisdiction  to  entertaui  on  application  for  an  injiuictioa 
against  a  breach  of  May  covenant,  contract  or  agreement,  or  against  the  commit- 
sion  or  continoaDce  of  an;  wrongful  act,  or  for  the  specific  performance  of  any 
coTcnant,  contratt  or  agreement,  it  shall  be  lawful  for  the  same  court,  if  it  shall 
think  fit,  to  award  damages  to  the  partj  injured,  either  in  addition  to  or  jn  sub- 
•titation  for  such  injunction  or  specific  perfonnance."  See  also,  as  to  this  act, 
m/m,  Ch.  XV. 

■  Kirby's  Rep.  3,  decided  in  1786. 

*  Sterling  d.  Peet,  14  Conn.  24C. 

'  Dniry  e.  Shumway,  D.  Chipman,  111 ;  Park  c  Bates,  12  Vt.  987. 
'  Curiiman  v.  fflanchard,  S  GreenL  268 ;  Swett  d.  Patrick,  12  Maine,  1 ; 
Hardy  V.  Nelson,  27  id.  625. 

*  3  Umi.  628. 

*  See  however  aa  to  this,  fupro,  p.  209  el  aeq. 
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ever,  cited  in  support  of  these  remarks,^  give  no  different  rule  of 
damages  from  that  which  existed  before  at  the  commoa  law,  Tlie 
decision  in  MassachusettB  was,  however,  said  to  be  "  conformable 
to  principles  of  law  applied  to  personal  covenants  broken,  to  the 
ancient  usages  of  the  State,  and  the  decision  of  our  predecessors 
supported  by  the  practice  of  the  legislature,"^  and  ita  authority 
has  been  consistently  followed  in  that  State.  ^ 

In  Louisiana,  the  principle  of  the  civil  law  is  of  course 
adopted.^ 

The  oases  which  support  the  opposite  rule  are  much   more 
numerous. 
In  Soutli  Carolina  the  law  was  at  first  unsettled.    Tlie  early 

>  Waters  n.  Dean,  1  Brownlow,  21 ;  2  id.  164. 

'  Some  of  theae  decisions  are  referred  to  in  the  opinion,  but  are  not  to  be 
found  reported. 

'  CwweU  B.  Wendell,  4  Mast.  108 ;  Bigelow  o.  Jones,  id.  612  (and.  notwlth- 
Ht«nding  an  apparent  decbion  to  the  contrary,  iu  Sumner  ».  Williams,  8  id. 
221)  ;  Norton  p.  Babcock,  2  Met.  516,  White  v.  Whitney,  3  id.  89.  In  Sum- 
ner V.  Williams  the  action  itbs  on  the  L-ovenauts  for  seisiu,  of  right  to  coavey, 
against  incumbraaces,  and  of -warranty.  The  court  refused  toassesa  the  damages 
by  the  value  of  the  land  at  the  time  of  evittion,  (is  contended  for  by  the  plaintifls, 
but  at  the  same  time  treated  the  case  as  if  brought  upon  "  i-ovenants  broken  at 
the  time  of  the  execution  of  the  deed ; "  though,  immediately  alter,  it  is  said, 
"  Moreover,  if  the  action  had  been  commenced  on  coTenants  which  respect  the 
title,  there  is  no  doubt  the  measure  of  damages  would  hare  been  the  purchase- 
money  with  interest." 

*  Bissell  t).  Erwin,  13  La.  148;  Hale  t>.  New  Orleans,  18  La.  An.  821. 
The  mle  of  the  civil  law  (which,  in  its  endeavor  to  afford  in  every  case  a  full 
compensation  to  the  party  injured,  necessarily  was  in  many  instances  arbitrary 
and  unsettled,  and  which  as  to  warranty  recognized  no  distinction  between  real 
and  personal  property)  may  be  found  in  the  Digest,  lib.  xix.  tit.  1,  §45:  "  lllud 
expeditiita  vidi;batur;  ei  mihi  alienam  aream  vendideris,  et  in  eam  ego  eediS- 
cavero,  atque  ita  eam  dominua  evincit :  nam,  quia  possum  pet^ntem  (dominum), 
nisi  impensam,  tedifidorum  solvat,  doli  mall  eaceptione  aummovere,  magis  est  ut 
ea  res  ad  pericnlum  venditoris  non  pertineaf ,  Quod  et  in  servo  dicendum  est, 
si  in  BbTvitutem,  nou  in  libertatem  evinceretur,  ut  dominus  merccdea  et  impensas 
priEstare  debeat.  Quod  si  emptor  non  poesideat  vdificium  vel  servum,  ez  empto 
habebit  actionem ;  in  omnibus  tamen  his  casibus,  si  sciens  quis  alienum  vendiderit, 
oinnimodo  teneri  debet."  See  also  I  Domat,  part  1,  book  1,  tit.  3,  §§  15,  16, 
17 ;  I  Cuahitig'a  Dom.  233.  For  the  Scotch  law,  see  1  Erskine'a  Law  of  Scot- 
land, hook  2,  til  3,  §  13.  "  Abaolute  warrandice  in  case  of  eviction  affords  an 
action  to  the  disponee  against  the  disponor,  for  making  up  to  him  all  that  he 
shall  have  suffered  through  the  defect  of  the  right,  and  not  simply  for  his 
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caaes  adopted  the  rale  jaat  referred  to,'  bat  this  was  soon  departed 
from,  and  the  measure  of  damages  limited  by  the  cotisideration- 
mooe;.'  By  statute,  moreover,  it  was  declared,^  that  "  in  any 
action  or  suit  at  law  or  iq  equity  for  a  reimbursement  or  damages 
apoQ  covenant  or  otherwise,  the  true  measure  of  damages  shall  be 
the  amount  of  the  purchase-money  at  the  time  of  the  alienation 
with  legal  interest,"  but  it  was  also  said  *  that  the  rule  of  law  was 
settled  long  before  its  enactment. 

So,  in  New  Jersey,  a  decision  at  Nisi  Frius  ^  allowed  the  plaintiff 
to  give  evidence  of  hia  improvements  in  order  to  increase  hia 
damages,  but  in  eubeequent  cases '  every  allowance  for  improve- 
ments has  been  rejected. 

So,  in  Virginia,  there  was  an  early  case  ^  to  the  same  effect  as 
those  in  New  En^and,  but  it  was  subsequently  departed  from.^ 
In  Stout  V.  Jackson,*  the  subject  was  elaborately  examined,  and  it 
was  held  that  the  safer  rule  of  damages  was  to  measure  them 
by  the  value  at  the  time  of  the  conveyance,  and  this  was  con- 
sidered as  finally  settled  by  the  subsequent  case  of  Threlkeld  v. 
Pitzhugh." 

So,  in  Tennessee,  an  early  case  '^  left  this  question  undeter- 
mined, but  by  recent  authorities^^  it  may  be  said  to  be  now 
settled. 

indemnification  by  the  dieponor'a  retaining  the  price  to  him,"  &c.  Also  Diction- 
ary of  Scotcb  Law,  tit.  "  WairaadiM."     See  Sedgwick  on  Damagei,  c.  S. 

■  Liber  e.  Paraona,  1  Bay  (S.  C),  19;  Guerard  e.  Riven,  id.  265;  and  see 
Witberapoon  v.  Anderton^B  Ez'ra,  3  Desatusure,  24fi. 

'  See  an  elaborate  opinion  of  Brevard,  J.,  in  Furman  p.  Elmore,  cited  in  the 
note  to  Hackey  c.  CoUina,  2  Nott  &  McCord.  189 ;  as  also  Henning  v.  Witb- 
era,  3  Brev.  456 ;  Wallace  n.  Talbot,  I  McCord,  468 ;  Ware  t>.  Weatbnall,  2  id. 
418;  Earle  v.  Middleton,  Cheres,  127;  and  Pearson  v.  Davis,  I  McMutL 
37. 

■  Stat.  17th  December,  1824,  S  4. 

*  Eaiie  v.  Middleton,  Cheves,  127. 

*  Hulae  p.  White,  Coxe's  Rep.  173. 

'  Stewart  e.  Drake,  4  Halst.  142;  Holmei  n.  Sinoickson,  2  Green,  313; 
Horns  D.  Rowan,  2  Eorr.  304. 
'  Mills  V.  Bell,  3  Call,  277. 

•  Nelson  p.  Matthews,  2  Hen.  &  Munf.  164. 

•  2  Randolph,  192  ;  Coalter,  J.,  dissented. 

**  2  Leigh,  463.  See  also  Jackson  e.  Turner,  5  Leigh,  119 ;  Hafi^y  p.  Bnr- 
dMtts,  II  id.  88. 

"  May  p.  Wright,  1  Overt.  386. 

*'  ElUott  e.  Thompson,  i  Uimph.  101 ;  Shaw  p.  Wilkins,  8  id.  647. 
16 
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The  rule  that  the  measure  of  damagee  on  the  oorenants  for 
quiet  enjoyment  and  of  varrant;  is  limited  \>j  the  considerEtion- 
money  and  interest,  may  be  said  to  be  now  settled  law  in  the 
States  of  New  Hampshire,'  New  York,*  New  Jersey,  Fenn- 
sylvania,"    Virginia,   Ohio,*    North    Carolina,"    South  Carolina, 

'  Id  Loomia  t>.  Bedel,  11  N.  H.  87,  the  rule  waa  considered  to  be  as  jet 
onsettled,  aad  in  Wilson  u.  Cochran,  14  id.  399,  the  court  said,  "We  are  not 
aware  of  an}'  deciiion  which  aetclea  the  matter  authoritatively  in  this  State ;  "  bat 
in  the  more  recent  case  of  Willaon  n.  WilUon,  5  Fast.  236,  tbe  nibject  was 
carefully  coneidered,  and  the  damages  Gzed  bj-  the  consideration-money,  and  in 
Foster  p.  Thoropeon,  11  N.  H.  ST9,  this  «aa  considered  as  settled. 

'  Bennett  u.  Jenkins,  13  Johns.  60 ;  Kelly  v.  The  Dutch  Church  of  SiJtenec- 
tady,  2  Hill,  116;  Kinney  p.  Watts,  14  Wend.  38;  Petera  t>.  McKeon,  4  Denio, 
550.  Mr.  Sedgwick  (Damages,  168)  mentions  that  the  revisers  of  the  New 
York  statutes  proposed  (o  fix  the  measure  of  damages  by  the  value  at  the  Ume 
of  eviction,  wiUi  interest,  costs,  &C.,  but  that  tbe  provision  was  not  finally  adopted. 
In  the  case  of  a  lease,  however,  the  rule  in  New  York,  as  in  England,  is  that  the 
measure  of  damages  ia  the  value  of  the  term  lost,  over  and  above  tbe  rent 
reserved ;  Mack  v.  FaCchin,  42  N.  Y .  167 ;  and  see  mfra,  p.  255. 

*  Brown  V.  Dickerson,  2  Jones,  372 ;  Bender  d.  Fromberger,  4  Dall.  441 ; 
King  V.  Pyle,  8  Serg.  &  Rawle.  166 ;  McClure  v.  Gamble,  3  Casey,  2S8 ;  Cox 
t>.  Henry,  8  Casey,  19.  See  an  elaborate  argument  in  McClowry  r.  Croghan,  1 
Grant,  307,  as  to  the  measure  of  damages  for  a  breach  of  contract  to  lease,  which 
the  court  held  could  not  be  measured  by  the  value  of  the  contract,  but  must 
be  limited  to  the  consideration  agreed  to  be  paid. 

*  King  V.  Kerr,  5  Ohio,  154 ;  Foote  v.  Bumet,  10  id.  317 ;  Clark  v.  Parr, 
14  id.  118;  Vail  e.  Eailroad  Co.,  1  Cincinnati  Sup.  Ct.  R.  578;  Wade  e.  Corn- 
stock,  11  Ohio  St.  R.  82.  In  this  Slate  a  statute  passed  10th  March,  1831,  called 
"The  Occupying  Claimant  Act,"  provides  that  "  occupying  claimants,  being  in 
qniet  possession  of  lands  under  title  from  some  public  office  or  deed  duly  authen- 
ticated and  recorded,  or  under  a  tax  Utle,  or  sale  by  order  of  court,  &c.,  aball  not 
be  evicted  or  turned  out  of  possession  by  any  person  who  shall  set  up  and  prove 
an  adverse  and  better  title,  until  the  occupying  claimant  shall  be  paid  the  value 
of  all  lasting  and  permanent  improvements  made,  &c,  unless  the  occupying 
clumant  shall  refuse  to  pay  the  value  of  the  land  without  the  improvements,  if 
demanded  by  the  successful  claimant ;  "  Statutes  of  Ohio,  607,  edition  of  1811. 
There  were  former  statutes  on  this  subject  which  this  supplied.  If  improvements  ■ 
are  to  be  paid  for  at  all,  it  certainly  aeems  most  rational  that  the  expense  abould 
be  borne  by  the  party  who  reaps  their  beuefit,  and  this  rule  may  have  the  efiect 
of  forcing  the  read  owner  to  a  apeedy  assertion  and  proof  of  his  superior  title, 
since  few  men  would  be  willing  to  pay  for  improvements  which  they  did  not 
tbemselves  direct   The  rule  in  equity,  where  its  aid  is  invoked  by  the  real  owner, 

is  in  accordance  with  the  principle  of  this  statute,  but  is  not  entirely  free  from 
inconvenience  in  its  application.  See  the  authorities  in  the  note  to  page  1U29  of 
Perkins'  edition  of  Sugden  on  Vendors. 

'  Philips  o.  Smith,  1  Car.  Law  Repoa.  475 ;  Williams  d.  Beemao,  2  Dev.  483 ; 
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Georgia,^  Kentucky,'  Indiana,^  Tennessee,  Arkansas,*  Misaouri,^ 
Iowa,"  Wisconsin,^  Maryland,^  and  California;*  and  sucb  a 
rale  has  also  been  adopted  by  the  Supreme  Oonrt  of  the  United 
States.i° 

Some  of  the  reasons  which  support  these  authorities  have  al- 
ready been  given  in  treating  of  the  measure  of  damages  on  a 
breach  of  the  covenant  for  seisin,  on  which,  as  we  have  seen,  it 
is  conclusively  settled  in  every  State  in  the  Union  in  whicli  the 
subject  haa  been  discussed,  that  the  damages  are  to  be  measured 
by  the  value  of  the  land  at  the  time  of  its  alienation,  which  is 
established  prima  facie  by  the  consideration  named  in  the  convey- 
ance. And  if  it  be  enquired  why,  if  this  rule  be  so  generally  and 
rigidly  adhered  to  as  to  one  of  the  covenants  for  title,  has  a  dif- 
ferent one  been  anywhere  established  as  to  another  (since  all  thc^ 
arguments  drawn  from  the  civil  law  in  favor  of  recompensing  an 
innocent  party  for  improvements  made  upon  the  land  which  he  had 
supposed  was  his,  apply  with  equal  force  to  both),  the  only  an- 

Netbit  D.  Broirn,  1  Dev.  Ch.  30.  This  case  went  lo  far  in  Bupport  of  the  prin- 
ciple thkt  on  an  Bgreement  that  in  cue  of  evictioi)  the  covenantee  should  recover 
twice  the  conriderUion-money  &nd  all  co^,  the  court  held  this  a  penaltj,  and 
that  odI;  the  parohase-monej  could  be  recovered. 

'  Davis  p.  Smith,  5  Ga.  28a,  where  is  au  elaborate  opinion  bj  Nesbit,  J. 
In  Martin  n.  Atkinson,  7  Ga.  228,  ihe  contract  was  ezecntoiy  as  to  one  of  the 
lota,  a  "  bond  for  titles  "  onlj  having  been  given ;  there  were  also  express  rep- 
Tesentatians  made  by  the  vendor  that  he  would  pay  for  improvements. 

*  Cox  r.  Strode,  2  Bibb,  279;  Booker  c.  Bell,  Sid.  17fi;  Hanson  f.  Buckner, 
4  Dana,  253 ;  Pence  o,  Duval,  9  B,  Mon.  49. 

'  Reese  t>.  McQuIlkin,  7  Ind.  460. 
'  Logan  p.  Moalder,  1  Fike,  323. 

*  Dickson  p.  Desire,  23  Mo.  166)  Tong  p.  Matthews,  id.  437. 

*  Stewart  p.  Noble,  1  G.  Greene,  28 ;  Swafford  o.  Whipple,  3  id.  263 ;  Wil- 
belm  p.  Fimple,  31  Iowa,  137. 

'  Bbssom  p.  Enox,  8  Ghand.  39fi. 
I  Gn^eld  p.  Storr,  36  Md.  150. 

*  McOary  p.  Hastings,  89  Gal.  360. 

"  Hopkins  p.  Lee,  6  Wheat.  118.  There  are  many  other  authorities  dted 
in  2  Greenleaf 's  Evidence,  §  269,  4  Kent's  Gommentaries,  471,  and  Sedgwick  on 
Damages,  175,  as  supporting  this  position ;  but  many  of  these  (as  well  as  some 
cited  in  Davie  n.  Smith,  6  Gs.  274)  are  not  based  upon  covenants  for  quiet 
enjoyment  or  of  warranty,  but  upon  the  covenant  for  seisin,  respecting  which 
there  has  not  been  for  many  years  the  least  conflict  of  authority  in  the  United 
Stales  u  to  the  measure  of  damages.  Some  of  the  authorities  cited  in  Davis  p. 
ftnith  are,  moreover,  cases  of  executory  ci 
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8wer  appears  to  be  the  technical  one  that  the  damages  are  to  be 
estimated  hy  the  value  of  the  land  at  the  time  of  the  breach  of  the 
coTenaot.  The  covenaiit  for  seiBin  la  broken  aa  soon  as  it  is  made, 
—  that  for  quiet  enjoyment  or  of  warranty  is  not  broken  until 
eviction  ;  hence  the  difference. 

This  answer  seems  scarcely  satisfactory.  Technically  speaking, 
the  covenants  are  no  more  thaa  an  expression  of  the  intention  of 
the  parties,  and,  within  certain  well-defined  rules,  these  are  to  be 
construed  according  to  this  intention.  A  vendor  when  making 
them  never  dreams  of  such  an  enlarged  liability  by  reason  of  hia 
purchaser's  improvemeuto ;  and,  on  the  other  hand,  the  latter 
takes  the  title  for  what  it  is  worth  at  the  time ;  be  makes,  by  hie 
contract,  the  purchase-money,  the  measure  of  the  value  of  the 
,  title,  and  takes  security  by  means  of  covenants,  in  that  amount 
and  no  more.^  Kor  is  what  some  of  the  decisions  call  the  equi- 
table view  of  the  case  free  from  anomalies.  If  it  is  hard  that  a 
purchaser,  acting  in  good  faith,  should  lose  the  improvements 
wherewith  his  labor  has  enriched  the  land,  it  is  equally  hard  that 
a  vendor,  acting  also  in  good  faith,  should  pay  for  them.  If  a 
vendor,  with  the  honest  belief  that  an  estate  is  his,  sells  it  to  a 
purchaser,  who,  with  the  same  conviction,  improves  it  and  en- 
hances its  value,  and  the  real  owner,  immediately  on  discover- 
ing his  title,  sues  for  and  recovers  his  estate,  the  profit  and  loss 
ehould,  according  to  the  view  so  taken,  be  adjusted  by  taking 
from  the  vendor  much  more  than  the  consideration-money  he 
received,  paying  it  to  the  purchaser,  who  will  thereby  be  put  in 
the  same  position  he  was  in  before,  and  letting  the  real  owner 
retain  and  reap  the  benefit  of  all  the  improved  value  of  the  estate.^ 

'  Kinney  v.  WatU,  14  Wend.  (N.  T.)  41. 

•  These  remarlcB  were  approved  hj  Woodward,  J.,  in  Hertzogt).  Hertzog,  10 
Casey  (Pa.),  422.  The  following  remarks  were  contained  in  the  opinion  delivered 
in  the  caae  of  WilUon  n.Willgon,  6  FosUr  (N.  H.),  2S6,  aboaC  the  same  time  as  the 
text  above  was  first  written :  "  Let  us  suppose  that  after  a  sale  the  land  increases 
in  value,  either  by  a  rise  in  its  price  or  by-the  improvements  made  npon  it  by  the 
purchuer,  a  third  person  recovers  the  land  by  &  paramount  title,  and  the  buyer 
auea  the  seller  on  the  covenant  in  his  deed.  He  recovers  the  value  of  the  land 
at  the  time  of  the  eviction.  He  loses  nothing,  the  seller  paya  for  the  improve- 
ment, and  the  owner  alone  profits  by  the  transaction.  Now  Uiere  may  be  no 
mala^fida  in  any  one  of  the  parties,  and  the  case  supposed  it  not  an  extreme  ooe. 
It  will  happen  where  the  paitiea  act  in  good  faith,  and  the  owner  happens  for  a 
time  to  be  ignorant  of  his  legal  rights.  The  other  rule  which  makes  the  con- 
sideration paid  the  measure  of  damages,  has  at  least  the  recommendation  of 
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It  is  difficult  to  perceire  the  equit;  of  this  rule,  and  courts  of 
equity  have  oot  followed  it.  It  is  a  familiar  principle  in  equity 
that  if  the  real  owuer  of  an  estate  inYoke  its  aid  for  the  recovery 
of  the  estate  from  oue  who,  acting  in  good  ftuth,  has  put  improve- 
ments upon  it,  that  aid  shall  be  given  to  him  only  upon  the  terms 
that  he  will  make  due  compensation  to  such  inuocent  person  to 
the  extent  of  the  benefits  which  will  be  received  from  those  im- 
[owementB,  since  he  who  seeks  equity  must  do  equity.' 

The  practical  application  of  tlie  rule  that  the  damages  are  meas- 
ured by  the  value  at  the  time  of  eviction  may,  moreover,  work 
injustice  in  cases  where  the  property  may  have  depreciated  in 
value,  and,  in  particular,  when  that  depreciation  may  have  been 
owing  to  tlie  neglect  or  other  fault  of  the  purchaser.  In  case  he 
has  received  a  covenant  for  seisin  and  a  covenant  for  qniet  enjoy- 
ment, he  can,  of  course,  sue  upon  either,  or  he  is  allowed,  it  is 
8ud,'  if  be  sue  upon  both,  to  have  judgment  entered  upon  either. 
If  the  property  is  less  valuable  than  when  he  purchased  it,  he 
elects  to  enter  Judgment  upon  the  covenant  for  seisin,  and  receives 
the  consideration- money,  which  is  far  more  than  the  property  is 
then  wortlt.  If,  however,  it  has  increased  in  value,  judgment  is 
entered  on  the  covenant  for  quiet  enjoyment. 

The  impossibility  of  adapting  laws  to  suit  all  emei^ncies 
has  been  lamented  by  jurists  of  every  age  and  country,  and  if  it 
be  obvious  that  the  rule  of  the  common  law  as  to  the  measure  of 
damages  on  covenants  for  title  will  often  afford  au  imperfect 
remedy,  still  the  remedy  is  practically  better  than  that  afforded  by 
the  civil  law. 

But  the  common-law  rule  is  capable  of  being  modified  by  cir- 
cumstances in  a  court  of  lav,  or  by  a  court  of  equity.  If  the 
vendor  has  made  use  of  fraud  or  concealment,  an  action  on  the 
case  in  the  nature  of  a  writ  of  deceit  may  restore  to  the  purchaser 
the  value  of  all  be  has  lost.'     If  the  purchaser  had,  with  knowl- 

diTiding  the  lou  between  the  bnjer  uid  the  seller ;  for  the  seller  loiee  the  con- 
sidention,  and  tbe  buyer  lotes  the  value  of  the  improTemenU." 

'  Stoiy'a  Eq.  Jump,  gg  799,  1237,  Ac. ;  Sngden  on  Vendors,  C.  22,  5§  51, 
62,  5S,  &c  See  the  remarks  in  Davis  v.  Smith,  b  Ga.  274 ;  and  Hertcog  c 
Hertzog,  u£t  tupra. 

■  Sterling  x.  Feet,  U  Conn.  24fi. 

'  Supra,  p.  238  i  Lee  c.  Dean.  3  Wbart.  (Pa.)  816. 
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edge  of  the  defect,  gone  on  with  his  improvements,  his  claim  for 
their  allowance  will  seem  to  rest  upon  less  strong  grounds  than  if 
he  were  ignorant,'  notwithstanding  be  has  taken  the  covenants  for 
his  protection  against  the  defect.  And  if  the  paramotmt  owner 
has  lain  bj  and  seen  these  improvements  go  on  without  aeserting 
his  claim  to  the  estate,  if  it  be  doubtful  vliether  this  can,  in  a 
court  of  law,  be  set  up  as  an  equitable  defence  to  an  action  for  the 
mesne  profits,  it  is  verj  certtun  that  it  would  be  recognized  in  a 
court  of  equity.^ 

There  may  be  a  distinction,  which,  although  it  has  been  called 
*'  a  nice  and  speculadve  one,"  '  has  been  repeatedly  applied  to  the 
somewhat  anali^us  rule  of  damages  upon  admeasurement  of  a 
writ  of  dower,  and  this  is  between  a  rise  in  value  owing  to  improve- 
ments made  by  the  purchaser,  and  an  increase  from  other  and 
adventitious  ciroumstatfces.* 

By  the  common  law,  as  stated  by  Ooke,'  it  seems  that  the  wife 
was  entitled  to  admeasurement  of  dower  (U  against  the  heir,  ac- 
cording to  the  value  of  the  land  at  the  time  of  the  dower  being 
assigned  to  her,  whether  that  value  was  greater  or  less  tlian  "  in 
the  time  of  the  busbaud,"  and  whether  occasioned  by  improve- 
ments or  not.  But  as  respects  a  purehaaer,  the  rule  was  different ; 
and  we  find  that "  if  feoffee  improve  by  buildings,  yet  dower  shall 
be  as  it  was  in  the  seisin  of  the  husband."  * 

'  Sugden  on  Vendors,  614. 

»  Green  v.  Biddle,  8  Wheat.  (U.  S.)  77;  Lord  Cawdor  d,  Lewis,  1  Young 
&  Coll.  (Ex.)  427 ;  Bright  r.  Boyd,  1  Story's  R.  (Maw.)  478-493. 

*  Pitcher  0.  Livingston,  4  Johns.  (N.  T.)  1,  . 
'  See  Mayne  on  Damagei,  147,  qnoted  infra. 

•  Co.  Litt.  32  a. 

'  Tear  Book,  Mich.  17  Hen.  m.  (cited  Fitz.  Ab.  Dower,  192)  ;  Paacb.  31 
Edw.  I.  (cited  Fitz.  Ab.  Voucher,  288)  ;  from  which  this  reason  is  quoted  from 
the  Hale  MSS. :  "  For  the  heir  is  not  bound  to  warrant  except  according  to  the 
Talue  as  it  was  at  the  time  of  the  feoffment,  and  so  t^e  wife  wonld  recover  more 
against  the  feoffee  than  he  could  recover  in  valne,  which  is  not  reasonable." 
The  ftases  cited  from  &e  Year  Books  appear  to  sustain  this  distinction,  though 
not  for  the  reason  given  by  Lord  Hale.  Hie  cases  are  these:  "  E.,  who  was  the 
wife  of  R.,  demands  one-tUrd  part  of  three  acres  of  land  with  the  appurte- 
nances in  £.,  as  her  dower,  against  W.  And  W.  comes  and  says  that  he  bought 
the  huid  of  her  hnsband  naked  and  unbuilt  upon,  and  be  bnilt  upon  it ;  and  he 
wiUingly  allows  to  her  her  third  part,  saving  the  buildings  to  himself.  And, 
therefore,  she  had  her  seisin,  saving  the  said  W.  the  hooses  built  by  him,"  &c. ; 
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In  America,  a  farther  distinction  is  taken  in  many  of  the  States 
as  regards  the  purchaser  ;  and  thougli  iu  none  of  tliem  ia  the  wife 
allowed  to  receive  any  advantage  by  reason  of  improvemeuts,  yet 
there  are  many  cases  which  give  her  the  benelit  of  the  increase  in 
value  exclusive  of  improvemeDts,  such  as  would  ai'ise  from  im- 
provementB  near  the  property  or  the  general  prosperity  of  that 
section  of  country.  The  leading  case  in  support  of  this  doc- 
trine is  Thompson  v.  Morrow/  where  the  land  had  received  a 
twofold  increase  of  value,  first  by  reason  of  the  purchaser's  im- 
provements, and,  secondly,  by  the  rapid  advance  of  the  city  of 
Pittsburg.  The  case  was  twice  elaborately  argued,  and  Tilghman, 
C.  J.,  who  delivered  the  opinion  of  the  court,  referred  to  the 
cases  cited  from  the  Year  Books,^  and  observed  that  such  of 
them  as  limited  the  wife  to  the  value  of  the  land  at  the  time 
of  its  alienation  were  all  oases  where  the  purchaser  had  made 
improvements,  aud  then  remarked:  "I  have  found  no  adjudged 
case  in  the  Year  Books  confining  the  widow  to  tlie  value  at  the 
time  of  the  alienation  by  her  husband,  where  the  question  did 
not  arise  on  improvements  made  after  the  alienation.  In  our 
own  State,  it  does  not  appear  that  the  point  now  in  question 
hag  been  decided,  though  I  have  certainly  considered  the  general 
understanding  to  be,  that  the  widow  should  have  the  advantage 
of  all  increase  of  value  not  arising  from  improvements  made  after 

Mich.  17  Hen.  III.  "  In  a  writ  of  dower  the  demand  wm  for  the  third  part  of 
three  acres,  and  of  a  mill,  &e.,  where  the  tenant  Touched  to  warranty ;  and  when 
the  vouchee  came,  he  put  forward  a  charter  which  stated  that  he  ought  to  warrant 
a  piece  of  land,  &c.  Htrle;  The  demand  w  for  a  mill,  and  the  charter  speaks 
of  a  piece  [of  loqd]  only ;  judgment  if  to  warrant.  Sea.  The  Tenant ;  We 
have,  since  the  gift,  built  a  mill  on  that  piece ;  judgment  if  he  ought  not  to  war- 
rant, &c.  And  the  CU6  was  that  the  woman's  husband  was  seised  of  the  piece 
[of  land]  when  it  waa  not  built  on.  Hengham;  If  I  enfeoff  you  of  a  vacant 
[Hece  of  land,  and  you  afterwards  build  a  castle  on  it,  ought  I  to  warrant  to  you 
the  castle  ?  (as  though  intimating  the  negative) .  But  for  all  thia,  you  ought  to 
have  disclosed  the  circumstances  when  yoa  vouched ;  thorefore  in  respect  of  the 
mill  let  him  be  absolved,  and  let  him  warrant  the  remainder,  &c.  Note,  that  in 
a  writ  of  dower,  if  the  woman  suffer  the  tenant  to  vouch  to  warranty  where  her 
husband  died  seised,  the  woman  shall  not  reeover  damages,  &c. ; "  Pascb.,  81 
£dw.  I.     See  also  Perkins.  Dower,  S28. 

'  6  Serg.  &  Rawle,  289.  Here  had  been  such  a  suggestion  in  the  prior 
laae  in  Massachusetts  of  Gore  v.  Brazier,  3  Mass.  623,  but  it  was  only  a 
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the  alieaation.  Having  considered  all  the  authorities  which  bear 
Dpoa  tliis  question,  I  feel  myself  at  liberty  to  decide  according  to 
what  appears  to  me  to  be  the  reason  and  the  justice  of  the  case, 
which  is,  that  the  widow  shall  take  no  advantage  of  improvements 
of  any  kind  made  by  the  purchaser,  but,  throwing  those  out  of  the 
question,  she  shall  be  endowed  according  to  the  value  at  the  time 
her  dower  shall  be  assigned  to  her."  The  distinction  thus  taken 
has  not  only  been  adhered  to  in  Pennsylvania,^  but  has  been  fol- 
lowed almost  wherever  it  has  been  noticed.'  But  it  must  be  dis- 
tinctly observed,  that  although  the  cases  upon  covenants  for  title 
do  not  seem  to  refer  particularly  to  this  distinction,  yet  their 
decision  has  almost  necessarily  denied  its  application  to  that 
subject. 

Upon  the  subject,  however,  of  recompense  in  value  to  the  pur- 
chaser for  the  loss  of  improvements  which  he  has  himself  put  upon 

'  lu  die  lubsequent  cues  of  Benner  v.  Etkdb,  S  Feno.  R.  466 ;  and  Shirtz  v. 
Shirtz,  6  Watte,  258. 

*  In  MusochuaeCU,  id  the  case  of  Fooell  v.  Manuf&cturing  Co.,  3  Mason  (C.  C. 
U.S.).  365,  nil)  be  found  an  elaborate  opinion  of  Judge  Story,  full/  adopting  Uie 
rule  in  Thompson  c.  Morrow,  which  has  also  been  sustained  in  the  States  of  Maine, 
Delaware,  Indiana,  Kentucky,  and  Ohio ;  Mosher  c.  Mosher,  15  Me.  872 ;  Green 
V.  Tennant,  3  Harr.  (Del.)  S86 ;  Smith o.  Addleman,  5  Blackf.  (lad.).  406 ;  Taylor 
p.  Brodrick,  1  Dana  (Ky.),  848;  Dunseth  v.  Bank  of  United  States,  6  Ohio.' 76. 
In  New  York,  the  cases  of  Dorchester  v.  Coventry,  11  Johns.  510,  and  Shaw  v. 
White,  18  id.  179,  were  decided  before  Thompson  d.  Morrow,  and  Chancellor  Kent, 
though  leaving  the  point  undedded  in  Hale  c.  James,  6  Johns.  Oh.  258,  has  said, 
in  Us  Oonimentanes,  "  The  better  and  more  roasonable  American  doctrine  upon 
this  subject  I  apprehend  to  be,  that  the  improved  value  of  the  land  from  which 
the  widow  is  to  be  excluded  in  the  assignment  of  dower,  as  against  a  purchaser 
of  her  husband,  is  that  whii^h  has  arisen  from  the  actual  labor  and  money  of  the 
owner,  and  not  from  that  which  has  arisen  from  extrinsic  or  general  causes;" 
4  Com.  68.  This  language,  however,  was  not  fully  concurred  with  in  Walker  r>. 
Schuyler,  10  Wend.  486,  Savage,  C.  J.,  saying:  "  Whether  the  Chancellor  ii 
correct  or  not  in  this  conclusion,  I  am  not  to  enquire.  It  is  suffident  for  my 
purpose  that  in  this  State  the  widow's  rights  have  been  frequently  adjudicated 
under  a  statute  like  the  present  statute  (which  had  formerly  been  held  in  Hum- 
phrey D.  Fhinney,  3  Johns,  484,  not  to  establish  a  rule  different  &tim  that  of 
the  common  law),  and  we  are  not  at  liberty  to  depart  from  the  construction 
which  has  been  given  to  it."  This  construction,  it  should  be  observed,  was 
given,  as  has  been  above  stated,  before  the  case  of  Thompson  v.  Morrow  w«a 
decided.  In  Virginia,  though  the  point  was  strongly  pressed  m  the  argumoit 
of  Tod  V.  Baylor,  4  Leigh,  509,  the  court  were  unanimously  of  opinion  that 
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the  land,  it  may  be  eaid  that  under  oar  modern  system  of  con- 
Teyaacing,  and  vhere  the  tranaaction  is  between  vendor  and  pur- 

"  thiB  doctrine  aeema  to '  rast  i>D  ground  similar  to  th&t  of  the  recoveiy  of  land 
against  thd  vendor  on  evic^on,  which  on  great  coneideration  we  have  fixed  at  the 
purchaae-monejr  with  interest,  in  Stout  v.  Jackson  and  Tbrelkeld  v.  Fitihugh." 
See  supra,  p.  241. 

Mr.  Sedgwick  says  (DamageB,  p.  132),  that  aa  to  the  point  of  admea^iiremeDt 
of  dower,  "  some  perplexity  exists,  and  the  greatest  authorities  of  American  law, 
Chancellor  Kent  and  Judge  Story,  are  divided,"  siace,  he  remarks,  "  the  latter 
holds  that  the  widow  shall  have  the  benefit  of  improvements  made  by  the  heir, 
but  not  those  made  by  the  purchaser;  "  while,  "  on  the  other  band,  the  former 
declares  it  to  he  the  andent  and  settled  rule  of  the  common  Ian  that  the  widow 
takes  her  dower  according  to  the  value  of  the  land  at  the  time  of  its  alienation, 
and  not  according  to  its  subsequent  or  improved  value,  though  be  assented  to 
the  right  of  the  dowreis  to  he  allowed  for  increased  value  arising  from  extrinsic 
or  general  causes."  On  examination,  however,  it  may  be  doubted  whether  there 
is  any  conflict  of  authority  aa  to  the  rule  itsetf.  Each  cites  the  opinion  of  the 
other  with  approbation,  and  the  only  difference  of  opinion  seems  to  be  as  to 
its  source.  Judge  Story,  in  Powell  v.  Manufacturing  Co.,  after  reviewing  and 
^iproviog  the  cases  which  deny  to  the  widow  the  value  of  improvements  made 
l^  a  purchaser,  comes  to  the  ease  of  Hale  t.  James,  decided  by  Chancellor 
Kent,  and  says,  '.'  That  learned  judge  went  there  again  elaborately  into  the 
doctrine,  and  adhered  to  the  rule  already  laid  down,  viz.,  the  value  uf  the  land 
at  the  time  of  the  alienation,  acting  npon  it  as  a  clear  rule  of  the  common  law." 
And  it  is  here  (as  to  the  source  of  the  rule,  and  not  its  correctness)  that  the 
difierence  of  opmion  exisla.  "  With  the  most  profound  respect  for  so  great  a 
judge,  I  most  be  permitted  to  doubt  if  there  be  any  such  doctrine  in  the  common 
law,"  continues  Judge  Story,  who  then  remarks  that  the  quotation  from  Perkins 
and  the  Hale  MSS.  were  both  susceptible  of  misinterpretation.  lu  defence  of 
himself.  Chancellor  Kent,  in  a  note  to  the  4th  Com.  p.  68,  says :  "  I  am  rather 
of  the  opinion  that  they  (the  authorities)  do  warrant  the  doctrine  to  the  extent 
the  Chancellor  meant  to  go,  viz.,  that  the  widow  was  not  to  be  benefited  by  im- 
provements made  by  the  alienee.  That  position  does  not  seem  to  be  denied," 
&c.  There  is,  then,  no  conflict  of  authority  as  to  the  rule,  its  reason  or  its  appli- 
cation, but  merely  as  to  its  sonrce;  one  learned  judge  being  of  opinion  that  it  is 
derived  &om  the  common  law,  and  the  other  that  the  common-law  authorities  do 
not  recognize  it.  From  the  quotations  from  the  Year  Books,  just  cited,  it 
would  appear  that  they  certainly  are  in  harmony  wiUi  our  own  cases,  denying 
to  the  widow  any  increase  in  case  of  an  alienation,  and  we  have  the  authority 
of  Coke  for  saying  that  in  case  of  a  descent  the  rule  was  otherwise;  Co. 
Litt.  S2  a. 

In  considering  the  reason  of  the  distinction  thus  taken  between  an  increased 
Talne  arising  &om  improvements,  and  one  owing  to  extrinsic  circumstances,  in 
its  application  to  the  subject  of  damages  on  the  covenants  for  title,  we  find  that 
Thompson  r.  Morrow,  which  is  the  leading  case,  gives  no  other  reason  than  that 
beosase  dower  is  favored  both  by  courts  of  law  and  equity,  "  it  would  be  hard 
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chaser  in  the  usual  acceptatiou  of  the  term,  it  would  seem  difficult 
to  rest  tlw  purchaser's  right  upon  a  very  satisfactory  basis.  For  in 
the  absence  of  any  fiduciary  relation  between  the  parties  and  of 
all  fraud  and  concealment, — in  other  words,  where  the  parties 
are  respectively  selling  and  buying  real  estate  and  dealing  at  arm's 
length  in  so  doing,  —  the  title  is,  or  is  supposed  to  be,  examined 
by  the  purchaser  and  the  rule  is  caveat  emptor.     And  hence,  — 

1.  If  the  defect  of  title  be  undiBCOvered  by  the  purchaser,  it  is 
his  own  fault. 

2.  If  the  defect  be  known,  and  he  takes  a  covenant  against  it, 
of  course  he  runs  the  chance  of  its  consequences. 

3.  If,  without  examination  of  the  title,  he  takes  covenants  in 
lieu  thereof,  he  equally  runs  the  chances. 

And  in  all  three  of  these  oases  he  makes  the  improvements  at 
his  own  risk. 

indeed  upon  Che  widow  if  «be  was  precluded  from  takiog  her  ahkre  of  the 
gradually  increMing  proeperitj  of  the  countrj ; "  and  the  learned  Chief  Justice 
finding  the  cases  in  the  Year  Books  all  totaro  upon  improvementi, "  accordingly 
feelt  himaelf  at  libertj  to  decide  according  to  wbat  appears  to  him  the  reason 
and  the  justice  of  the  case."  But  although  we  may  appreciate  the  sentiment 
which  suggests  a  new  distinction  in  the  law  in  favor  of  auuh  a  particular  class,  it 
may  be  remarked  that,  in  strictness  of  law,  what  is  hardsbip  to  a  widow  is  bard- 
sbip  to  a  purchaser ;  and  there  seems  no  reason  why  an  evicted  purchaaer  should 
not  equally  recover  the  value  to  which  the  generally  increasing  prosperity  of  the 
country  baa  raised  the  estate  be  has  lost.  It  might  be  urged  that  although  the 
rule  is  a  just  one  which  retuses  to  burden  the  warrantor  with  the  value  of  im- 
provements, as  they  are  the  purchaser's  own  act,  yet  that  as  respects  increased 
value  from  other  causes,  the  principles  that  prevail  in  other  cases  of  conlnct 
should,  if  possible,  be  applied,  and  as  in  most  instances  the  value  of  real  estate 
consists  in  its  individuality,  a  purchaser  should,  as  nearly  as  pogsible,  be  placed 
in  BuiA  a  position  as  to  enable  him  to  go  into  the  market  and  supply  bis  loM. 
There  would  be,  however,  one  practical  difficulty  in  the  way  of  allowing  for  m- 
creased  value  which  would  occur  in  many  cases,  vii.,  that  if  improvements  are  to 
be  excluded  from  the  measure  of  damages,  while  iDcrease  of  value  from  other 
c&ntes  is  to  be  included,  it  would  be  often  difficult  to  dittingubh  between  these, 
since  improvements  on  one  place  are  frequently  the  cause  of  improvements  on 
others  in  the  neighborhood,  and  it  would  be  difficult  to  say,  after  the  lapse  of 
years,  whether  the  rise  in  value  was  caused  by  the  improvements  in  the  vicinity, 
or  by  those  on  the  estate  itself ;  and  those  who  have  recognized  the  distinction 
in  the  case  of  the  widow's  dower,  admit  that  "  for  practical  purposes  it  is  im- 
possible to  make  any  distinction  between  the  value  of  the  improvements ;  between 
improvements  which  operate  on  a  portion  of  the  land  and  those  which  operate 
on  the  whole;"  Powell  v.  Manufacturing  Co.,  3  Mason  (C.  C.  D.  S.),  875,  per 
Story,  J. 
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In  none  of  these  cases,  therefore,  would  the  hardship  to  the 
purchaser  be  so  great  as  might  be  the  hardship  to  the  seller,  of 
being  ruined  b;  hia  purchaser's  improvements. 

And  it  has  been  distinctly  held  that  where  the  position  of  ven- 
dor and  purchaser  ia  the  ordinary  one,  and  the  relation  of  the 
parties  to  each  other  ceases  with  the  execution  of  the  deed,  under 
no  circumstances  can  the  question  of  the  motive  of  the  purchaser 
enter  for  the  purpose  of  increasing  the  damages.' 

There  would  seem,  however,  to  be  two  exceptions ;  the  oue  where 
the  rule,  as  to  the  title,  of  caveat  emptor  did  not,  and  was  not 
meant  to  apply,  and  the  other,  where  the  intended  improvement  of 
ttie  property  forms  part  of  the  consideration  between  the  parties  ; 
and  to  some  extent  these  two  classes  of  cases  may  at  times  run 
into  each  other. 

And,  first,  whore  the  rule,  as  to  the  title,  of  oaveai  emptor  was 
not  meant  to  apply. 

This  includes  that  class  of  cases  known  as  "  common  leases," 
in  which,  it  is  familiar,  the  tenant  seldom  or  never  examines  the 
title,  nor  would  in  general  be  allowed  to  do  so,  and  in  which,  from 
the  earliest  Umes  to  the  present,  certain  covenants  for  title  have 
been  implied,  not  only  from  the  words  of  leasing,  but  from  the 
mere  relation  of  landlord  and  tenant.'  It  is  also  familiar  that  in 
such  leases  it  is  common  to  stipulate  that  the  premises  shall  only 
be  used  for  certain  purposes,  and  sometimes  that  the  tenant  shall 
make  certain  improvements.  Yet  until  very  recently  it  is  not 
believed  that  any  exception  to  the  rule  of  the  measure  of  damages 
was,  under  such  circumstances,  allowed  in  States  where,  under 
all  the  covenants,  the  damages  were  luuited  by  the  consideration- 
money. 

Thus  in  New  York  it  was  formerly  considered  that  the  rent  re- 
served was  the  just  equivalent  for  the  nse  of  the  premises,  and  as, 
by  the  loss  of  the  estate  demised,  the  rent  ceased  and  the  lessee  was 
discharged  from  its  payment,  he  could  recover  but  nominal  dam- 

<  Phillips  o.  Reidiert,  17  lud.  123.  It  wu  not  *o  broadlj  stated  in  Batchel- 
dert).  Stales,  3  Ciuh.  (Mua.)  204,  and  Wetherbee  p.  Bennett,  2  Allen  (Mua.), 
430.  Such  &  quettion  maj,  under  aome  drcunutfttioes,  be  matter  for  the  jury, 
for  the  purpose  of  determiniag  what  was  the  aubJMt-mstter  of  the  contract ;  see 
Mtprf.  p.  113. 

■  Differing  in  tbia  respect  from  the  relation  of  vendor  and  purcbaaer ;  see 
uffra,  Ch.XlL 
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ages  and  auch  mesne  profits  as  he  might  be  liable  to  pay  to  the  true 
owner,  together  with  the  coats  incurred  in  defending  the  title,'  and 
such  was  also  held  to  be  the  lav  in  Ohio.' 

But  it  haa  been  recently  held  in  England,  and  that,  too,  vithout 
particularly  drawing  a  distinction  between  common  leases  and 
those  for  a  long  term  of  years,  that  the  balance  between  land- 
lord and  tenant  was  not  to  be  struck  by  equalizing  the  payment  of 
the  rent  and  the  loss  of  the  term,  but  that  the  measure  of  dant- 
ages  was  the  value  of  the  term  to  the  lessee.  Thus  where  a  lease 
for  ninety-nine  years  vas,  after  the  death  of  the  lessor,  adjudged 
to  be  void  as  against  the  remainder-man,  it  was  held  (though  the 
point  was  not  much  discussed)  that  the  lessee  waa  entitled  to  re- 
cover, from  the  executors  of  the  lessor,  not  only  the  costs  of  the 
action  brought  by  the  remwnder-man  together  vrith  the  mesne 
profits  therein  recovered,  but  also  the  value  of  the  term  lost.* 

<  Baldwin  d.  Mnnn,  S  Wend.  S99 ;  Kinney  v.  Watts,  14  id.  41 ;  Moak  v. 
JohnaoD,  1  Hill,  99 ;  Kelly  s.  Datch  Church.  2  id.  105  (irhere,  bovrever,  iIib 
coveoanta  were  contained  in  "  a  leaae  in  fee  ").  In  Kinnej  v.  Watts,  the  court 
■ud :  "  A  vendee,  when  he  purchases,  may  insist  upon  special  covenants,  which 
will  secure  to  him  a  perfect  indemnity  for  anj  expenditures  or  improvementa 
upon  the  premises  in  case  of  eviction;  but  if  he  takes  the  general  cavenante  of 
warranty  and  quiet  enjoyment,  be  has  no  right  to  complain  that  the  law  does 
not  aSbrd  him  full  compensation  for  tbe  loss  and  injury  he  has  sustained  by  tlie 
eviotion.  If  he  resorts  to  an  action  upon  this  covenant,  be  must  take  tbe  rale 
of  damages  which  the  law  has  establiibcd  for  a  breach  of  it.  A  lease,  where  no 
purchase-money  is  paid  by  the  lessee,  does  not  differ  in  principle,  in  this  respect, 
from  an  ordinary  conveyance  in  fee  for  a  valuable  pecuniary  consideration.  As 
the  lessee  has  paid  no  purchase -money,  he  can  recoTer  none  back  upon  eviction ; 
and  in  respect  to  the  improvements  which  he  may  have  made  upon  tbe  premises 
and  money  expended  upon  them,  he  stands  precisely  upon  the  same  footing  with 
a  purchaser  who  recovers  nothing  for  improvements  or  expenditares,  nor  can  a 
lessee,  upon  the  ordinaiy  covenant' for  quiet  enjoyment." 

■  McAlpin  o.  Woodruff,  11  Ohio  St.  EL  130.  The  leaae  in  that  case,  how- 
ever, was  for  ninety-nine  years,  which  passes  the  line  of  what  are  usually  called 
common  leases.  In  practice,  the  title  is  always  examined  when  tbe  term  exceeds 
a  few  years,  and  unless  there  are  covenants  for  improvement,  such  leases  would 
seem  to  fall  within  the  general  doctrine. 

'  Wiiliama  u.  BurreU,  1  Cora.  Bench,  402  (infra,  Cb.  XII.).  "  As  to  the 
mesne  profits,  and  the  value  of  the  term  lost,"  said  Tindal,  C.  J,,  in  delivering 
tbe  opinion  of  the  court,  "  tbe  liability  of  the  executors  is  too  clear  to  reqnire 
discussion.  We  think  also  that  the  defendants  are  bound  to  pay  the  costs  of  the 
plaintiff  in  defending  (he  actions  brought  by  tbe  remainder-man ."  See  this  case, 
mpo,  pp.  207,  209. 
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This  was  followed  by  the  very  recent  case  of  Lock  v.  Furze,' 
where  the  question  as  to  the  measure  of  damages  received  elaborate 
argument  and  consideration.  A  tenant  in  possession  bad  obtdned 
from  his  landlord,  in  consideration  of  a  premium  of  j£100,  a  second 
lease,  to  commence  when  his  old  lease  should  expire,  but  before 
this  time  arrived  the  lessor  died,  and  it  being  discovered  that  the 
second  lease  was  an  excessive  execution  of  a  power,  the  lessee, 
npoa  being  notified  that  it  would  not  be  recognized  by  the  par- 
ties in  iutereat,  secured  the  premises  at  a  much  higher  rent, 
and  theu  sued  on  tho  covenant  for  quiet  enjoyment  contained 
in  the  lease.  It  was  said  to  be  "  the  first  time  that  the  point 
had  ever  arisen  iu  Westminster  Hall,"  '  and  the  court  held,  first, 
that  the  contract  being  executed  by  the  delivery  of  the  lease,  the 
doctrine  of  Flureau  v.  Thomhill '  did  not  apply ;  secondly,  tliat, 
as  to  damages,  there  was  no  distinction  between  the  loss  of  an 
intere»8e  termini  and  an  actual  term  in  possession  ;  and,  thirdly, 
that  the  measure  of  damages  was,  besides  the  £400  premium 
and  the  costs  of  preparing  the  void  lease,  the  diflerence  in  value,  as 
estimated  by  the  jury  upon  the  evidence,  between  the  term  pro- 
fessed to  be  granted  to  the  plaintiff  by  his  lessor,  and  the  seven 
years'  term  which  he  obtained  from  the  reversioner,  —  in  other 
words,  the  value  of  the  term  he  had  lost.*    This  decision  was,  on 

'  19  Com.  Bench  (N.  S.),  M. 

■  Per  Keating,  J.,  p.  122. 

'  2  W.  BUckat.  1078  (wyro,  p.  2M). 

*  '•  It  hoB  been  contended,  on  the  part  of  the  defendant,"  said  Erie,  C.  J., 
*■  that  the  question  ti  to  be  dealt  with  a«  if,  instead  of  a  covenant  for  quiet  enjoy- 
ment, this  had  l>een  a  contract  of  sale,  snd  to  be  governed  bj  the  rule  of  law 
which  prerails  in  actions  by  vendee  against  vendor  irhere  the  contract  goes  off 
by  reason  of  the  inability  of  the  latter  to  make  a  good  title,  in  which  case  fae 
p«yB  back  the  depont  and  interest  and  the  expenses  to  which  the  vendee  has 
been  put  in  the  investigation  of  the  dtle,  and  not  dimages  for  the  loss  of  the 
bargain.  I  am  of  opinion  that  that  contention  is  not  sastainable.  It  is  a  known 
mle  cf  law  as  to  contraclfl  of  sale.  It  is  the  settled  law,  founded  upon  numerons 
decided  oases;  and  I  believe  that  in  the  case  of  contracta  for  the  sale  of  property 
die  oommon  convenience  of  mankind  might  joitify  it.  Few  vendors,  when  they 
(dfer  property  for  sale,  have  any  notion  of  the  validity  of  their  titles.  Bnt  I 
think  that  rale  is  confined  to  contracts  of  sale,  and  that  a  line  is  to  be  drawn 
between  a  contract  for  the  sale  of  land  and  a  conveyance  of  an  estate  or  interest 
tber«in.  It  ii  clear  that,  if  there  be  a  lease  of  land  in  possession,  and  the  lessee 
enters  nnder  it,  and  is  ousted  or  evicted  by  one  against  whose  acta  the  lessor 
eoranants,  as  here,  the  lessee  is  entitled  to  recover  all  he  has  lost,  that  is,  the 
value  of  the  tenn.     It  was  held  in  Williams  o.  Burrell,  1  Common  Bench, 
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appeal,  affirmed  in  the  Exchequer  Chamber,'  aad  has  been  followed 
in  a  late  case  in  the  Court  of  Exchequer.^ 
In  Masaachuaetts  the  same  doctrine  seems  to  prevail,"  but  as,  in 

402,  that  a  lesiee  under  a  void  teaae,  who  had  been  ejected  by  the  nc- 
cessor  of  his  lessor,  was  entitled,  in  an  action  gainst  the  executors  for  breach 
of  the  covenant  for  quiet  enjoyment  contained  in  the  lease,  to  recover  the  value 
of  the  term  which  he  had  lost.  That  is  the  only  decided  case  on  the  point 
which  was  adduced  before  us.  But  it  is  contended  on  behalf  of  the  defendant 
that,  as  this  was  a  reversionarj  lease  conveying  only  an  interatt  termini,  the 
parties  stand  in  the  reklive  position  of  vendor  and  vendee,  and  not  of  covenantor 
and  covenantee.  I  am  of  opinion,  however,  that  that  distinction  cannot  be 
maintained.  The  lease  conveyed  to  tbe  plaintiff  an  irUeresM  t<T7ni'ni,  —  a  term 
of  twenty-one  years.  That  interest  vested  in  the  plaintiff  as  a  matter  of  right, 
BO  as  to  be  assignable ;  and  be  was  in  possession.  The  covenant,  therefore,  is 
in  perfect  analogy  to  tbe  case  of  an  instrument  conveying  a  present  term  and  a 
present  interest,  under  which  the  lessee  has  entered.  That  being  so,  Williams 
e.  Burrell  decides  that  tbe  ordinary  rule  shall  apply,  viz.,  that  a  party  breaking 
his  covenant  must  pay  such  damages  as  are  the  proximate  consequences  of 
his  breach  of  covenant."  A  number  of  American  authorities  were  quoted  in 
the  arguments  and  opinion,  bat  the  court  considered  their  result  as  nnaatis- 
&ctory. 

'  Lock  V.  Fnrze,  Law  Rep.  1  Com.  Fleas,  441.  Tbe  reasons,  however,  are 
hardly  as  conclusive  as  those  given  in  tbe  court  below. 

*  Rolph  t>.  Crouch,  Law  Rep.  3  Ex.  4A.  The  defendant  leased  certain  premises 
to  the  pluntiff  for  seventeen  years,  with  a  covenant  for  quiet  enjoyment,  and  the 
latter  was  subsequently  evicted  by  one  claiming  under  a  paramount  title,  and  it 
was  held,  in  an  action  on  the  covenant,  that  the  plaintiff  was  entitled  to  recover 
compensation  for  the  loss  of  tbe  land,  together  with  the  costs  and  expenses  he 
bad  paid  in  defending  his  possession  against  the  paramount  tide,  Kelly,  C.  B., 
in  delivering  his  judgment,  said;  "Secondly,  with  regard  to  the  sum  of  £102, 
given  for  compensation  for  the  loss  of  the  land.  It  appears  that  the  plaintiff  had 
taken  a  lease  of  seventeen  years  from  the  defendant,  with  a  covenant  for  quiet 
enjoyment  during  the  term.  The  land  which  was  leased  has  been  taken  away 
from  him,  and  he  has  lost  what  it  was  and  might  reasonably  have  been  ex- 
pected to  be  worth  to  him.  According  to  his  own  evidence,  the  land  was  worth 
£10  a  year,  and  there  seems  no  reason  to  doubt  that  he  had  made  a  fair  estimate 
of  (he  loss  he  had  sustained,  and  that  being  bo,  the  amount  given  him  by  the  jury 
is,  in  my  opinion,  not  excessive.  Then,  lastly,  as  to  the  conservatory.  The 
plaintiff,  relying  on  the  performance  by  the  defendant  of  his  covenant,  erected  it 
for  tbe  better  and  more  conveniently  carrying  on  of  his  trade  as  a  florist.  He 
has  lost  the  use  of  it,  and  I  think  that  he  is  entilJed  to  the  sum  given  him  by  the 
jury  for  that  loss." 

'  Dexter  n.  Muiley,  4  Cosb.  (Mass.)  14.  The  plaintiff  had  been  the  owner 
of  a  manufactory  for  making  pails,  which,  together  with  all  the  tools  and  ma- 
chinery therdn,  he  sold  to  the  defendant,  who  thereupon  leased  the  premises 
to  the  plaintiff  for  a  short  term,  reserring  the  privilege  of  running  a  turning- 
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that  State,  the  measnre  of  damages  upon  a  breach  of  tlie  coTenaDt 
for  quiet  eojoyment  is  tlie  value  of  the  laud  at  the  time  of  evictiou, 
the  rule  could  hardly  be  otherwise. 

And  in  a  very  receot  case  io  New  York,  the  Court  of  Appeals, 
overruling  all  previous  decisions  to  the  contrary,^  rested  the  case 
upon  the  authority  of  Lock  v.  Furze,^  and  held  that  the  true  rule 
of  damages  was  the  value  of  the  unexpired  term  over  and  above 
the  rent  reserved  by  the  terms  of  the  lease.^ 

latbe  and  saw  in  tbe  middle  room,  and  inaCead  of  other  rent,  tlie  plaintiff  agreed 
to  do  certain  pointing  on  the  premises.  The  breaeb  assigned  of  the  implied 
covenant  for  qniet  enjoyment  (as  to  vhich  see  tupra,  Ch.  XII.)  iras  that  the 
defendant  bad  so  used  the  nuchjneiy  in  the  leserved  room  as  to  hinder  the 
pUiutiET  in  the  manufacture  of  pails,  and  it  was  proved  that,  afler  the  lease, 
the  defendant  commeaeed  in  this  room  tbe  manafacture  of  laths,  and  that  the 
sawing  of  the  blocks  of  wood  forthat  purpose  rendered  the  machinery  in  the  other 
parts  of  tbe  house  so  unsteady  as  to  prevent  the  turning  of  pails  at  all.  The  court 
below  instructed  the  jury  that  where  the  lessee  was  entirely  deprived  of  the 
use  of  tbe  property  leased,  the  rule  of  damages  was  the  value  of  the  l^aae,  or  what 
the  property  would  fairly  rent  for ;  that  on  this  subject,  the  rent  reserved,  the 
Amount  of  the  business  and  tbe  profits  of  it,  were  proper  evidence  to  be  con- 
sidered in  estimating  the  damages ;  that  there  being  only  a  partial  disturbance  of 
tbe  plaintiff  in  tbe  enjoyment  of  the  lease,  he  was  entitled  only  to  a  just  pro- 
portion of  the  value  of  tbe  lease  according  to  the  extent  of  the  injury,  and  that 
the  jury  ihould  take  into  consideration  tbe  fact  that  the  property  was  teased  with 
the   restriction  expressed ;  and,  upon  writ  of  error,  this  charge  was  held  to  be 

'  Cited  ubi  tupra,  p.  252. 

■  The  court  was  not  then  aware  of  the  decision  in  Rolph  e.  Crouch. 

*  Mack  V.  Fstchin,  42  New  York,  167.  The  defendant  leased  a  warehouse  to 
tbe  plaintiff,  on  which  there  were  several  mortgages.  One  of  these  was  afler- 
wards  foreclosed  and  the  premises  sold,  and,  upon  this  action  being  brought  upon 
tbe  implied  covenant  in  tbe  lease,  tbe  court  below  charged  that  tbe  measnre  of 
d&mages  was  the  value  of  the  unexpired  term  of  the  lease  at  tbe  time  of  the  eriu- 
tion,  over  and  above  the  rent  reserved  by  its  terms.  This  ruling  was  suslained  in 
the  Superior  Court  (Mack  o.  Patehin,  29  Howard's  Practice  Eep.  20)  and  in 
tbe  Coort  of  Appeals.  In  the  opinions  in  the  latter  court.  Earl,  C.  J., 
decided  the  case  upon  the  ground  of  want  of  good  faith  of  the  lessor,  but 
D&rwin  Smith,  J.,  placed  his  decision  upon  the  broad  doctrine  that  a  lessee 
who  bad  been  ejected  by  paramount  title  was  entitled  to  recover,  upon  a 
ooTsnant  for  qniet  enjoyment,  tbe  value  of  the  term  which  he  had  lost. 
••  In  analogy  with  the  rule  applied  to  purchasers  of  land  in  actions  upon  tbe 
covenant  for  quiet  enjoyment  in  leases,  tbe  same  rule  has  been  applied  to  lessees, 
so  fiar  as  it  was  applicable.  As  no  consideration  is  paid  in  such  case,  the  rent 
rcAerved  has  been  regarded  as  a  just  equivalent  for  tbe  demised  premises,  and  as, 
in  caae  of  eviction,  the  rent  ceases,  and  the  lessee  is  discharged  from  its  payment, 
be  recovers  nominal  damages,  and  for  sucb  mesne  profits  as  be  is  liable  to  pay  the 
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Secondly,  where,  evea  in  case  of  a  sale,  the  intended  improve- 
ment  of  the  property  forma  part  of  the  consideration  between  the 
parties. 

TliuB  in  certain  parts  of  the  United  States,  unimproTed  land  is 
frequently  conveyed  to  a  purchaser  in  fee,  reseiring  to  the  vendor, 
as  the  entire  consideration,  ^n  annual  fee  farm  or  ground  rent, 
which  represents  the  value  of  the  land,  the  purchaser  covenanting 
that  he  will,  for  the  purpose  of  securing  to  the  vendor  the  rent  so 
reserved,  erect  certain  stipulated  improvements.^  In  this  class  of 
cases,  the  improvements  being  directly  within  the  meaning  of  the 
parties,  and  one  of  the  inducements  to  the  contract,  it  would  seem 
that  if  the  land  thus  improved  were  subsequently  lost  by  reason 
of  a  defect  of  title  or  incumbrance  created  by  the  vendor,  the 
damages  should  not  be  limited  by  the  consideration,'  but  might 
with  propriety  be  increased  by  the  value  of  the  improvements  thus 
made ;  and  if  there  could  be  any  doubt  as  to  the  liability  of  the 
vendor  to  this  extent  in  ease  the  defect  or  incumbrance  were  not 
created  by  himself  although  within  the  covenants  he  might  have 
^ven,  there  would  seem  to  be  none  where  the  loss  was  the  con- 
sequence of  bis  own  act." 

Ime  own«r,  ftnd  any  costs  he  may  h&ve  been  compelled  to  pa;  in  defence  of  bis 
title.  But  this  rule  has  not  been  very  satisfatrtor;  to  the  courts  in  this  country,  and 
it  has  been  relaxed  or  modified  more  or  lesa  to  meet  the  injustice  done  by  it  to 
lessees  in  particular  cases ;  and  in  England  the  rule  is  repudiated  in  two  well- 
considered  cases  of  William  v.  Buirell  and  Lock  v.  Furze,  tupra.  And  it  teems 
that  the  case  of  Trull  e>.  Granger,  4  Selden,  116,  in  principle  commits  this  court  to 
the  same  doctrine.  It  is  true  that  in  that  case  the  plaintiff  was  not  evicted,  having 
never  been  in  actual  possession ;  but  his  landlord  Tirtually  expelled  him  from 
the  demised  premises  by  leasing  them  to  another  party  and  putting  him  in  pos- 
tession  before  the  demise  of  the  plaintiff  took  effect.  The  plaintiff' recovered  the 
value  of  bis  term  and  this  court  affirmed  the  judgment." 

It  should  be  remarked  that  both  in  Mack  c.  Patchin  and  Lock  v.  Fune  the 
question  of  the  measure  of  damages  upon  a  breach  of  a  covenant  for  title  was, 
both  in  the  arguments  and  in  the  opinions,  to  some  extent  blended  with  that 
upon  a  breach  of  an  exeeuiory  contract,  as  to  which  there  baa  been  much  discus- 
sion and  difference  of  decision. 

'  As  is  the  case  in  many  parts  of  Pennsylvania,  particularly  in  the  cities  of 
Philadelphia,  Lancaster  and  Pittsburg,  aud,  it  is  believed,  in  certain  parts  of 
New  York. 

*  Which  would  be  merely  the  rent  reserved ;  the  loss  of  the  land  by  para- 
mount title  would  be,  of  coarse,  a  Buspension  of  the  rent,  as  in  the  case  of  land- 
lord and  tenant,  but  beyond  this  the  purchaser  would  lose  all  the  improvementa 
which,  by  the  very  terms  of  the  sale,  he  had  erected. 

*  There  is  no  direct  authority  for  thia  suggestion,  but  since  it  was  made  in  the 
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The  question  of  the  measure  of  damages  relatiTelj  to  increased 
value  of  the  land  having  been  thus  considered,  we  return  to  the 
class  of  cases  which  decide  that  upon  the  covenants  for  seiain  and 
of  right  to  convey,  the  damages  are  measured  by  the  consideration 
named  in  the  deed.  This  has  been  taken  from  analogy  to  the 
common-law  warranty,  under  wbich,.aa  has  been  seen,'  the  recom- 
pense in  value  was  aa  of  the  time  of  the  warranty  made,  and  this 
value  has  since  been  deemed  to  be  best  fixed  by  the  expreased  con- 
sideratiou,  as  that  was  the  agreement  of  the  parties  at  the  time  of 
sale.' 

Neither  the  vendor  nor  the  purchaser  is,  however,  according  to 
the  weight  of  authority,  concluded  by  the  consideration  clause. 

It  ia  true  that  in  England  there  have  been  cases  which  are  con- 
sidered to  decide  that  "  when  the  damages  are  to  be  calculated 
upon  the  basis  of  the  purchase-money,  its  amount,  if  stated  iu  the 

Uit  edition  of  tiat  tre&tise,  the  following  htu  been  said  hj  a  Ute  English  writer; 
"  1  conceive  tbat  the  doctrine  laid  down  by  Kent,  C.  J.,  in  StasU  v.  Ten  E;ck, 
3  Caines  (N.  Y.),  Ill,  is  dearl;  the  equitable  rale,  where  the  improTementa 
arise  rrom  causes  of  an  entire!}'  collateral  nature,  snch  as  the  growUi  of  a  town, 
the  formation  of  a  railway,  or  the  like.  The  occupier  hu  had  all  the  benefit  of 
this  increased  valne,  ao  long  aa  it  lasted,  without  paying  any  ^ng  for  it  Even 
snppoaing  that  he  had  sold  again  after  the  land  had  risen  in  value,  and  been 
fon:ed  to  pay  bat-k  to  bis  purchaser  according  to  that  additional  value,  still  he 
would  be  only  repaying  money  which  he  had  actually  received,  and  would  on  the 
same  priiunple  have  a  right  to  call  on  his  vendor  to  return  the  sum  which  he  had 
receivt^d,  and  no  more.  But  the  same  obvious  equity  seems  by  no  means  to  exist 
when  the  additional  valne  arises  from  the  outlay  of  the  plaintiff's  own  coital  upon 
the  land.  No  doubt  coses  might  be  put  in  which  a  daim  for  damages  on  this  ac- 
count would  be  dearly  inadmissible ;  as,  for  instance,  if  a  person  bought  a  moor  or 
a  motintain  for  shooting  over,  and  chose  to  reclaim  the  one,  or  build  a  mansion  with 
pleaiure-gTDonds  upon  the  other.  But  suppose  he  purchased  building  ground,  at 
so  much  per  foot,  iu  London  or  Uanchester,  for  the  ezprees  object  of  building, 
ought  he  not  to  be  repaid  for  money  laid  out  in  this  way,  the  benefit  of  which  is 
seized  by  a  stranger  ?  In  this  case  the  damage  incurred  is  the  direct  result  of  die 
breach  of  contract,  and  a  result  which  must  have  been  contemplated  by  the  party 
entering  into  the  covenant.  Probably  this  will  be  found  to  be  the  true  ground 
of  disliDctlon,  and  that  every  case  must  be  decided  upon  its  own  merits,  accord- 
ing as  the  improvements  were  the  fiur  consequence  of  the  contract  of  sale  or 
not;"  Mayne  on  Damages  (2d  ed.),  147;  see  also  Dart  on  Vendors  (4th 
ed.).  726. 

■  Supra,  p.  233. 

■  Manton  e.  Uobbs,  2  Mass.  433;  Smidi  v.  Strong,  14  Pick.  (Mass.),  12H; 
Tapley  v.  Lebeanme,  I  Mo.  650;  Cummins  c.  Kennedy,  3  Litt.  (Ky.)  118; 
Wilson  V.  Forbes,  2  De*.  (N.  C.)  80. 
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deed  of  coQTe^ance,  cannot  be  contradicted  by  parol  evidence,"  ^ 
but  even  there,  such  a  mle  can  hardly  be  stated  as  having  a  general 
application.^ 

On  this  side  of  the  Atlantic  it  may  be  considered  as  settled  that 
although  (apart  from  question  of  fraud)  eridence  to  contradict  or 
vary  the  consideration  clause  is  inadmissible,  if  offered  to  defeat 
the  conveyance,  as  such  (as  for  example  by  showing  it  void  be- 
cause of  want  of  consideration  "  ),  yet  that  for  any  purpose  short 
of  afiecting  the  title,  this  clause  is  -  not  conclusive,  but  only  prima 
fade  evidence  of  the  amount  therein  named.* 

'  Mayne  on  Damages,  100.  Rowntree  p.  Jacob,  3  Tannton,  HI ;  Lampon  p. 
Corke,  6  Bam.  &  Aid.  €06;  Baker  v.  Dewey,  1  Bam.  &  Crees.  704.  None  of 
&eee  cases,  bowever,  directly  support  the  propoiitioD. 

*  Thus  in  Bolph  v.  Cronch,  Law  Rep.  8  Excheq.  44,  dt«d  gupra,  p.  264.  there 
were  two  distinct  leases  of  adjoining  premises,  one  at  a  peppercorn  rent,  &nd 
the  other  at  £80,  and  the  tenant  having  been  evicted  from  botb,  the  conrt,  apoo 
the  question  of  damages,  considered  that  thongh  tbe  rents  were  separated  in  the 
lease,  the  two  properties  were  let  together,  and  that  the  value  of  the  one  was 
considered  in  the  rent  paid  for  the  other,  it  being  in  fact  one  transaction. 

'  Aa  in  Wilt  v.  Franklin,  1  Bin.  (Pa.)  602 ;  Farrington  o.  Barr,  36  N.  H. 
89 ;  Hutn  v.  Soper,  6  Harr.  &  Johns.  (Md.)  276 ;  Belts  v.  Union  Bank,  1  Harr. 
&  Gill  (Md.),  17^ ;  Claggett  v.  Hall,  9  Gill  &  Johns.  (Md.)  91 ;  Cole  k.  Albers, 
1  Gill  (Md.),  423  ;  Elysville  Mao.  Co.  v.  Okisko  Co.,  1  Maryland  Ch.  Deds. 
392;  Henderson  -v.  Henderson,  13  Mo.  163.  In  the  case  last  cited  it  was  held 
that  evidence  was  not  admissible  in  an  action  brought  by  a  son  against  his 
lather's  executors  on  a  covenant  against  incumbrances  contained  in  a  deed  ^ven 
by  the  latter  to  [he  former,  to  show  that  the  consideration  therein  named  was  not 
paid,  but  that  the  deed  was  executed  for  a  certain  purpose,  oo  the  fulfilment  of 
which  the  title  was  to  have  been  reconveyed.  But  to  carry  the  rule  to  this 
extent  would,  obviously,  be  to  shut  out  evidence  of  fraud,  and  in  Parke  d,  Chad- 
wick,  8  Watts  &  Serg.  (Fa.)  96,  the  law  was  held  to  be  otherwise,  upon  &cte 
very  similar  to  those  in  Henderson  v.  Henderson. 

<  Bullard  p.  Briggs,  7  Fick.  (Mass.)  633 ;  Wade  v.  Merwin,  11  id.  288 ;  Clapp 
0.  Tirrell,  20  Pick.  (Mass.)  247 ;  McCrea  n.  Purmort,  16  Wend.  (N.  Y.)  460 ; 
Bnrbank  t>.  Gonld,  16  Me.  118 ;  Meeker  v.  Meeker,  16  Conn.  383 ;  Beach  v.  Pack- 
ard, 10  Vt.  96;  Bin^am  c.  Weiderwax,  1  Coinstock  (N.Y.),  609;  WaUon  v. 
Blaine,  12  Serg.  &  Rawle,  131 ;  Bolton  p.  Johns,  6  Barr  (Pa.),  145 ;  Higdon  ■>. 
Thomaa,  1  Harr.  &  Gill  (Md.),  139 ;  Wolfe  t>.  Hauver,  1  GUI  (Md.).  84 ;  Dnval 
B.Bibb,  4 Hen,  &Munford(Va.),  113;  Harvey e.  Alexander,  1  Rand.  (Va.)  219; 
Wilson  B.  Shelton,  9  Leigh  (Va.),  343;  Curry  p.  Lyies,  2  Hill  (S.  C).  404; 
Jones  B.Ward,  10  Yerger  (Tenn.),  160;  Park  p.  Cheek,  2  Head  (Teon.),  461; 
Garrett  v.  Stuart.  1  McCord  (S.  C.) ,  614 ;  GuUey  v.  Grubbs,  1  J.  J.  Marsh.  (Ky.) 
388 ;  Hartley  b.  McAnulty,  4  Yeates  (Pa.),  95 ;  Hayden  v.  Mentzer,  10  Serg.  & 
Rawle  (Pa.),  329 ;  Dexter  v.  Manley,  4  Cush.  (Mass.)  26 ;  Jack  b.  Dougher^,  3 
Watts  (Pa.),  151,wbei«tbe  language  of  Parker,  C.  J.,  in  Bullard  v.  Briggs,  it 
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Hence,  it  is  held  that  in  an  action  on  ihe  covenant  for  seisin, 
parol  evidence  is  admissible  on  the  part  of  the  plaintiff,  to  show 
the  actual  consideration  to  hare  been  greater  than  that  expressed  in 
the  deed,  for  the  purpose  of  increasing  the  damages ;  ^  and  on  the 
other  hand  equally  admissible  on  the  part  of  the  defendant  to  show 
the  consideration  less,  for  the  purpose  of  diminishing  them.^     So, 

KpproTmglj  qooted;  Monahan  e.  Colgin,  4  WattB  (Pa.),  436;  Strawbridge  r. 
Caitledge,  7  Watts  &  Serg.  (Fa.)  399. 

In  other  nords,  the  onlj  effect  of  the  coDrideranon  clsaM  U  to  est^p  the 
gnntor  from  alleging  that  the  deed  was  executed  withoot  conaideralioD,  and  that 
Ibr  eveiy  other  purpose  it  is  open  to  ezplanatiou,  rince  the  origin  and  purpose  of 
tiie  acknoirledgment  in  a  deed  were  merely  to  prevent  a  reralting  trnst  to  the 
grantor,  the  claase  being  merely  formal  or  nominal,  and  not  designed  to  fix 
ConclnriTely  the  amount  either  paid  or  to  be  paid ;  Beldea  e.  Seymour,  8 
Conn.  813. 

There  are  some  earlier  cases,  and  even  some  dieta  in  later  onea,  which  appear  to 
lean  the  other  way  (Scbermerhorn  v.Tanderhafden,  IJohns.  (N.  Y.)  189;  Howes 
V.  Barker,  3  id.  508 ;  Maigle;  e.  Hauer,  7  id.  342 ;  Steele  v.  Adams,  1  Greenl. 
(Me.)  1;  Clarke  o.  McAnuIty.  3  Serg.  AKawle,  367),  but  the  weight  of  American 
■nthority  has  settled  the  prindple  as  stated  in  the  text.  Brouscn,  J.,inGreenvanlt 
V.Davis,  4Hill(N.Y.),  643,  seemed  to  be  of  opinion  that  when  the  deed  contained 
no  covenants  bat  those  for  seisin  or  warranty,  the  consideration  was  inserted  for 
the  purpose  of  fixing  the  amount  of  damages  in  case  of  a  loss  of  the  estate ;  "  at 
least  such  is  my  present  impression,  though  my  brethren  are  inclined  to  a  different 
condosion.  But  it  is  not  now  necessary  to  decide  the  question. "  "  I  submit,  how- 
ever," says  Mr.  Sedgwick,  in  quoting  this  passage,  "that  any  distinction  as  to 
the  purpose  for  which  the  parol  proof  is  admitted  cannot  be  maintained.  If  good 
ibr  one  end,  it  mast  be  good  as  to  all.  If  a  fiiet  be  established,  all  its  legitimate 
results  must  follow,  whether  as  to  rights  or  remedies ;  and  in  the  sister  States  of 
the  Union  it  seems  to  be  generally  held  that  parol  proof  is  admissible  as  to  the 
quantum  of  consideration  paid ;  "  Sedgwick  on  Damages,  178.  These  remarks 
must  be  taken  subject  to  the  qualification  above  referred  to,  that  such  evidence 
is  iDadmiaiible  if  it  goes  to  destroy  the  efficacy  of  the  deed  as  a  conveyance. 

'  Belden  r.  Seymour,  8  Conn.  804 ;  Dester  p.  Manley,  4  Cush,  (Mass.)  26 ; 
Gainette  v.  Chouteau,  34  Mo.  IM. 

*  Morse  r.  Shattuck,  4  N.  H.  229;  Harlow  v.  Thomas,  15  Pick.  70; 
Bingham  e.  Weiderwax,  1  Comst.  (N.  T.)  614 ;  Swafford  e.  Whipple,  3  G. 
Greene  (Iowa),  267;  Martin  v.  Gordon,  24  Ga.  £35;  Cox  t>.  Henry,  8 
Casey  (Pa.),  19;  Moore  p.  McKie,  5  Smedes  &  Marsh.  (Miss.)  238;  Wil- 
liamson t>.  Test,  24  Iowa,  139,  where  the  lot  was  paid  for  by  a  watch.  In 
YeltoD  c.  Hawking,  2  J.  J.  Marsh.  (Ky.)  2,  it  seems  to  have  been  thought 
that  where  a  consideration  had  been  by  mistake  erroneously  inserted  as  £66, 
instead  of  £43,  evidence  would  not  have  been  admissible  to  prove  this  as  a  de- 
fence at  law,  but  that  relief  could  be  had  in  equi^.  In  Coger  r.  McGee,  2  Bibb 
(Ky.),  821,  equity  interfered  to  reform  a  conveyance  which  contained  a  limited 
covenant  of  warranty,  upon  evidence  that  the  grantee,  at  the  tiun  of  its  eseon- 
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it  has  been  held  admissible  for  the  defendant  to  show,  in  reduction 
of  damages,  that  the  part  to  which  there  was  no  title  was  included 
in  the  deed  \>y  mistake,  and  that  no  consideration  was  paid  for  it,' 
though  it  Is  clear  that  such  evidence  is  admissible  solely  in  mitiga- 
tion of  damages,  and  not  for  the  purpose  of  negativing  a  breach  of 
the  covenant ;  ^  and  where,  in  a  recent  case,  tlie  defendant  oETered 
to  prove  that  the  plaintiff  agreed  to  take  the  premises  subject  to  a 
certain  mortgage,  which  formed  the  whole  consideration  of  the 
conveyance,  tliis  evidence  was  held  to  have  been  properly  rejected.' 

tiou,  objected  to  Buch  a  coTenant,  but  yielded  npon  being  ossared  bj  the  drafts- 
man and  others  that  it  meant  an  agreement  to  refund  the  consideradoD-money 
and  interest,  which  was  a  singular  view  to  have  taken  of  the  peculiarit;  of  a  lim- 
ited covenant. 

■  Leland  0.  Stone,  16  Mass.  463 ;  Bams  e.  Learned,  b  N.  H.  264 ;  Nutting 
e.  Herbert,  35  N.  H.  127. 

*  Nutting  p.  Herbert,  86  N.  H.  127.  "  The  t«sUmony  could  not  be  received 
to  contradict  or  vary  the  deed  hj  showing  that  the  bouBC  and  land  owned  and 
occupied  by  Merrill  were  not  intended  or  understood  to  be  included  in  the 
conveyance,  for  the  purpose  and  with  the  result  of  negativing  any  breach  of  the 
covenants  of  seisin  and  good  right  to  convey,  for  which,  in  part  at  least,  they 
seem  to  have  been  offered.  But  they  were  admissible  on  the  question  of  dam- 
ages. .  .  .  Whatever  evidence,  therefore,  tended  to  show  the  consideration 
actually  paid  for  the  premises  before  granted  to  Merrill,  or  to  show  that  no  con- 
sideralion  was  paid  for  them,  for  the  reason  that  it  was  known  and  understood 
by  the  parties  that  they  were  not  to  pass  by  the  conveyance,  was  competent  and 
admissible  on  the  question  of  damages,  although  inadmissible  upon  the  issue 
nused  by  the  plea  of  omnia  perfomumt.  If  the  jury  should  find  that  nothing 
was  paid  for  the  Merrill  place,  although  it  is  clearly  included  within  the  deed, 
but  that  bolh  parties  knew  and  understood  it  to  have  been  previously  sold,  that, 
in  fact,  it  was  included  in  the  deed  by  mistake  or  through  inadvertence,  the  pUun- 
tiff  would  be  entitled  to  nominal  damages  only ; "  per  Fowler,  J. 

■  Estabrook  r.  Smith,  6  Gray  (Mass.),  578.  "  If,  as  the  defendant  offered 
to  prove  at  the  trial,  the  plaintiff  '  agreed  to  take  the  premises  subject  to  said 
mortgage,'  then  that  agreement  should  have  appeared  in  some  way  in  the  deed, 
or  in  some  other  written  instrument.  It  was  as  easy  to  except  the  claim  on  the 
oatstanding  mortgage  from  the  covenant  of  warranty  as  from  the  covenant  against 
incumbrances,  if  such  was  the  understanding  of  the  parties.  But  nothing  is 
clearer  than  that  the  parol  evidence  which  was  offered  to  control  the  covenant  in 
the  deed  was  inadmistible."  The  point  that  parol  evidence  la  inadmissible  to 
prove  that  a  certain  incumbrance,  not  expressly  excepted  from  the  operation  of 
the  covenants,  was  agreed  to  be  so  considered  by  the  parties  at  the  lime,  waa 
also  decided  in  Townsend  r.  Weld,  8  Mass.  146;  Porter  v.  Noyes,  2  Greenl. 
(Me.)  22 ;  Donnell  v.  Thompson,  1  Fairf.  (Ue.)  177 ;  Collingwood  v.  Irwin,  3 
WatU  (Pa.),  309;  Snydam  d.  Jones,  10  Wend.  (N.  Y.)  184;  see  tupra,  C)u 
IT.  p.  117  <(  leq. 
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In  cEtses  where  there  is  no  consideration  named  in  the  deed, the 
measure  of  damages  must  be  obtained  from  other  evidence  as  to 
the  value  of  the  land  ;  ^  and  where,  as  must  sometimes  be  the  caae, 
the  consideration  does  not  move  directly  from  the  grantee  to  the 
grantor,  but  the  conveyance  of  the  land  is  the  result  of  a  negotisr 
tion  in  which  a  third  party  ia  concerned,  the  real  consideration 
vbich  moved  from  the  grantee  —  that  which  he  actually  parted 
with  in  order  to  acquire  the  title  of  the  grantor  —  must  be  sought 
from  all  the  circumstances  of  the  case,  and  the  damages  measured 
accordingly.' 

■  Smith  r.  Strong,  14  Pick.  (Mast.)  126.  It  will  be  remembered  tbat  the  rem- 
edy upon  the  Micient  wairanty  was  the  recovery,  of  another  feud  of  equil  value,  and 
it  nas  in  analogy  to  this  that  when  a  pecuniary  recoDipeiue  was  substituted,  the 
oonsideratioD  uamed  in  the  deed  was  taken  to  be  prima  fade  evidence  of  the 
value  of  the  land  to  the  purcba«er. 

'  A  good  illuBtration  of  this  will  be  found  in  Byrnes  V.  Rich,  5  Gray  (Mass.), 
£18.  "  The  rule  of  damages,"  said  Shaw,  C.  J.,  who  delivered  the  opinion  of 
the  court,  "is  perfectly  well  settled  in  this  Commonwealth;  it  is  the  amount 
of  the  consideration  actually  paid  by  tbe  grantee  to  the  grantor  with  interest  irom 
the  time  of  the  paytueut.  We  say  paid  by  the  grantee  to  the  grantor,  which  ia 
the  most  common  case.  Bat  there  may  ba  anomalous  cases,  especially  where  it 
is  not  a  direct  negotiation  between  the  parties  to  the  deed ;  bnt  where,  in  a  nego- 
tiation between  two,  there  is  a  stipulation  by  one  with  the  other,  upon  a  certain 
consideration,  to  execute  a  deed  and  convey  certain  land  to  a  third  person,  and 
a  deed  ia  given  accordingly.  Such  appears  by  the  evidence  to  have  been  the 
present  case.  The  plaintiff  agreed  to  receive  of  one  Leigbton  a  certain  lot  of 
land  in  Melrose,  in  full  satisfaction  and  discharge  of  a  debt.  Leighton  then 
■gread  with  the  defendant  to  purchase  of  him  the  same  land,  and  then  requested 
the  defendant  to  make  the  deed  direct  to  the  plaintiff,  with  warranty ;  he  executed 
it  accordingly,  upon  a  large  nominal  consideration  expressed,  and  handed  it  to 
Leighton,  who  delivered  it  to  the  plaintiff  in  satisfaction  of  his  debt.  Then  what 
was  the  actual  consideration  as  between  the  plaintiff  and  defendant  i  It  is  very 
dear  that  tbe  consideration  expressed  in  tbe  deed  is  no  ciiterion ;  the  actual 
conrideration  may  be  always  inquired  into  by  evidence  aliundt.  Nor  is  it  the 
ram  agreed  to  be  paid  to  the  defendant  by  Leighton ;  to  that  tbe  plaintiff  was  a 
stranger.  Nor  i*  it  tbe  nominal  amount  of  the  note  which  the  plaintiff  agreed 
to  rarrender  and  release  to  Leighton,  as  the  consideration  to  be  by  him  paid  for 
the  land.  That  may  have  been  a  security  of  little  value;  no  evidence  of  its 
value  was  given ;  and,  besides,  to  t^at  part  of  the  transaction  tbe  defendant  wa« 
a  stranger.  It  seems,  therefore,  to  be  a  case  to  which  the  ordinary  general  rule 
cannot  apply,  and  which  must  be  detormined  according  to  its  particular  uircum- 
ttancea  upon  the  general  principle  applicable  to  breaches  of  contracts ;  tbe  party 
shall  recover  a  sum  in  damages,  which  will  be  a  compenaation  for  his  loss.  The 
case  is  very  similar  in  principle,  and  considerably  so  in  its  facta,  to  that  of  Smith 
V.  Strong,  14  Pick.  (Mass.)  128.    It  was  there  laid  down  that,  in  sncb  case,  the 
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The  esBential  difference  as  to  the  right  of  action  and  the  plead 
ingB  which  exists  between  a  covenant  for  seisin  and  a  covenant 
for  quiet  enjoyment  has  already  been  pointed  out.  Upon  the 
former,  it  ia  considered  that  the  covenant  is  broken  as  soon  as 
made,  that  the  right  of  action  accrues  at  once,  and  in  declaring  for 
its  breach  it  is  sufficient  to  negative  the  words  of  the  covenant.* 
Upon  the  latter,  no  breach  accrues  until  an  eviction,  actual  or  cod- 
stmctive,  and  in  declaring  the  plaintiff  must  set  forth  the  manner 
of  the  breach  with  more  or  less  particularity,  and  the  damages  are, 
of  course,  within  the  rules  to  be  hereafter  considered,  measured, 
as  in  other  cases,  by  the  loss  actually  sustained.^  But  it  may  well 
be  that  although  a  covenant  for  seisin  may  be  technically  broken, 
and,  upon  suit  brought  upon  it,  the  right  to  damages  upon  tlie 
pleadings  and  proof  may  be  perfect,  yet  that  so  far  as  actual  loss 
to  the  purchaser  is  concerned,  he  may  be  in  the  same  condition  as 
wheu  he  first  received  the  covenant.  The  question  of  how  the 
damages  may  then  be  measured  has,  by  some,  been  considered  to 
be  an  embarrassing  one.'  On  the  one  hand  it  may  be  urged  that  it 
would  be  obviously  inequitable  that  the  purchaser  should  be  en- 
titled to  have  his  damages  measured  by  tlie  cousideration-motiey, 

metuure  of  dam»gea  is  tfae  conaidertttion  paid,  with  iDterest  from  the  date  of  the 
deed;  but  if  the  coauderatioD  cumot  be  ascertained,  the  value  of  the  land  at  the 
fame  of  the  intended  conveyance,  with  interest  from  the  date  of  the  deed,  will  be 
the  measure  of  damagea.  It  appears  to  us  that  thiB  rule  will  afford  indemnity  ia 
the  present  case.  If  the  failure  of  title  extended  t«  the  whole  of  the  land, 
theo  the  entire  value  of  the  land  is  to  be  the  measure ;  if  to  a  part  only,  and  the 
plaintiff  does  not  tender  a  reconveyance  of  the  part  upon  which  the  conveyance 
Operated  to  give  title  to  the  grantee,  theo  the  value  of  the  part,  the  title  to  which 
&iled,  with  interest,  will  be  taken  as  the  measure  of  damages."  See  also  the  case 
of  Lawless  v.  Collier,  19  Mo.  460,  referred  to  infra. 

'  Supra,  p.  82,  '  Supra,  p.  192. 

*  It  was  remarked  tn  Dane's  Abridgment  (vol.  iv.  p.  340) ,  "  In  respect  to  the 
amount  of  demagCB,  if  the  grantee  has  been  turned  oot  of,  and  lost  the  land, 
there  is  no  question  but  that  the  said  consideration  and  interest  is  the  trae 
amount ;  but  if  be  remains  in  possession  of  the  land,  and  has  not  been  ousted  or 
evicted,  it  is  an  important  question,  if  he  shall  recover  his  said  conaideratioD- 
money  and  interest,  while  he  eo  retains  the  land."  This  is  the  difficulty  which  baa 
been  suggested  as  the  cause  of  holding,  in  some  of  the  New  England  States,  that 
the  covenant  for  seisin  is  not  broken  at  all  if  an  actual  seisin  had  passed  to  the 
purchaser ;  see  supra,  p.  66  «f  <eg.  But,  as  has  been  remarked,  the  doctrine  goea 
beyond  the  exigencies  which  may  have  given  rise  to  it  {  for  the  purchaser  has  then 
DO  remedy  if  an  actual  seisin  has  been  transferred  to  him,  even  though  he  should 
afterwards  lose  the  land. 
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and,  while  receiviag  them,  still  retain  the  land  for  whose  loss  they 
were  intended  ^a  an  equivalent,'  and  on  the  other,  that  if  the 
breach  of  the  covenant  is,  as  the  American  cases  saj,  "  single, 
entire,  and  perfect  in  the  iirst  instance,"  ^  and  only  nominal  dam- 
ages are  given  because  there  has  been  no  actual  loss,  the  covenant 
has  spent  its  force,  for  such  a  recovery  could,  of  course,  be  pleaded 
in  bar  of  any  subsequent  action,  and  whatever  difference,  therefore, 
there  may  be,  in  theory,  between  a  covenant  for  seisin  and  a  core- 
nant  for  quiet  enjoyment,  there  is  little  in  practice. 

'  These  remarks  were  quoted  irith  approbation  in  Nosier  e.  Hant,  18  Iowa, 
317,  as  also  io  odier  cMei,  but  their  application  luu  been  generally  limited  to 
ewes  where  the  parcbaaer  has  set  up  the  defence  of  the  broken  i^ovenant  in  a  lait 
by  his  grantor  to  recover  nnpud  money;  Small  e.  Reeves,  14  Ind.  164;  Hacker 
».  Blake,  17  Ini).  97 ;  and,  as  to  this,  as  has  been  already  said,  the  rule  is 
■Imott  a  uuiform  one,  that  if  no  aetval  damage  has  happened,  the  purchaaer 
mast  pay  the  purchase-money  and  rely  upon  his  covenant  for  future  protection. 
And  it  is  certainly  better  to  lean  towards  this  extreme,  than  to  open  such  a  lati- 
tude of  defence  and  temptation  to  set  up  outstanding  titles,  to  which  a  contrary 
course  of  decision  would  tend.  Cases  in  which  a  contrary  doctrine  is  asserted 
wiQ,  on  examination,  be  found  to  have  been  decided  not  so  much  upon  general 
principles  as  Che  application  of  local  legislation.  Thus,  in  the  recent  case  of 
Akerly  p.  Vilas,  21  Wis.  109,  it  was  said :"  Before  tiie  code,  it  was  weU  settled 
that,  in  suits  brought  to  foreclose  mortgages  for  the  purchsse-money,  in  which 
the  mortgagor,  being  in  possession  of  the  lauds,  set  up  a  partial  failure  of  title 
aa  a  defence,  without  averring  an  actual  eviction  or  an  action  of  ejectment 
brought,  or  that  he  was  in  any  way  disturbed  in  his  possession,  the  court  would 
not  interfere,  hut  leave  him  to  his  action  at  law;  Van  Waggoner  r.  M'Ewen, 
1  Green  Ch.  Rep.  (N.  J.)  412;  Abbott  o.  Allen,  2  Johns.  Ch.  (S.  Y.)  619; 
Bimpson  v.  Hawkins,  1  Dana  (Ky.),  305;  Rawle  on  Covenants  forTitie  (M 
ed.),  676-6S6.  Courts  of  equity  declined  to  go  into  such  defences,  because 
tities  to  land  could  better  bo  tried  by  actions  at  law,  and  the  damages  were 
often  unliquidated  and  not  the  subject  of  set-off,  and  also  because  the  posses- 
sion of  the  defendant  being  undisturbed  must  ripen  into  a  perfect  tide.  But 
the  code  allows  a  counter  claim  to  be  set  up  in  an  answer  to  a  foreclosure  action 
as  well  as  in  others.  It  is  no  objection  to  such  counter  claim  or  claims  that  the 
damages  are  unliquidated,  or  that  the  claims  are  legal,  or  equitable,  or  both ;  for 
claim,  legal  or  equitable,  for  liquidated  and  unliquidated  damages  on  contract, 
may  all  be  set  up  in  the  same  answer.  The  defendant,  who  sets  up  by  way  of 
counter  claim  a  cause  of  action  based  upon  the  covenants  in  a  deed,  is  entitled  to 
recover  the  same  damages  as  he  would  have  recovered  if  he  had  brought  a  sepa- 
rate action  on  those  covenants.  If  he  declares  upon  the  covenant  of  seisin  and 
alleges  breaches,  it  is  no  defence  to  his  claim  tbat  be  is  in  undisturbed  possession 
of  the  premises.  He  has  a  right  to  recover  his  actual  damages,  whatever  they 
may  be,  the  same  as  in  a  suit  at  law  before  the  code ;  Walker  v.  Wilson,  13  Wis. 
£22 ;  Hall  V.  Gale,  14  Wis.  64 ; "  fioonan  e.  Ilsley,  21 WU.  138 ;  B.  c.  22  Wis.  27. 

'  See  infra,  Ch.  X. 
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In  Englaod,  this  difficulty  doea  not  occur  to  the  same  extent,  as 
the  cases,  perhaps  rather  forcing  the  concluBion,  consider  the  cove- 
nant for  seisin  as  a  continuing  one,  on  which  recoreries  can  suc- 
cessively be  had  by  the  purchaser  or  his  ftssigns  as  often  as 
damage  is  sustained.^ 

If  we  go  to  the  source  of  the  coveuauts  for  title,  the  common- 
law  warranty,  we  find  that  it  assured  not  only  the  consequences  of 
a  defective  title,  but  the  title  itself,  and  that  there  were  peculiar 
provisions,  unknown  to  the  modern  system  of  law,  by  which  the 
rights  of  both  parties  —  he  who  gave  and  he  who  received  the 
warranty  —  were  souglit  to  be  preserved."  And  the  very  fact  that 
the  modern  covenants,  which  were  certainly  meant  to  be  at  least 
as  eSfective  as  the  warranty  which  tfiey  superseded,  were  divided 
as  they  were,  into  covenants  which  should  assure  the  title,  and 

'  See  infra,  Ch.  X.  But  even  in  Bngl&nd  the  question  would  aeem  to  be  cod- 
sidered  u  not  free  from  difficult]'.  Thus  ft  late  writer  sajs :  "  AcUona  nuy  be 
brought  for  breach  of  the  covenant  for  title  and  aDthorit}'  to  convey,  before  any 
eviction  or  disturbance  of  the  plaintifF  haa  taken  place;  Kingdon  v.  Nottle,  4 
M.  &  S.  53.  What  ought  to  be  the  amount  of  damages  under  such  circum- 
BtancesF  It  is  plain  that  the  conveyance  may,  ootvithstandiiig  the  defect  of 
titie.  pais  Bomethiug  to  the  covenantee,  or  it  may  in  fac-t  pass  nothing  at  all. 
Where  the  plaiutiffbas  never  got  into  possession  of  the  land,  and  in  consequence 
of  the  want  of  title  never  can,  the  above  [the  consideration-mooey]  is  clearly  the 
proper  measure  of  damages.  The  action  on  the  covenant  then  comes  in  place  of 
an  action  for  money  bad  and  received,  on  liulure  of  consideration ;  Baber  e. 
Harris,  9  Adolph.  &  Ellis,  682.  But  it  may  be  doubted  whether  (he  same  mle 
would  hold  good,  as  a  matter  of  law,  where  the  plaintiff  had  got  into  possession, 
and,  in  fact,  continued  so  still.  A  ease  may  be  easily  imagined,  and  indeed  con- 
stantly occurs,  in  which  there  is  such  a  defect  in  the  title  as  makes  it  strictiy 
unsaleable,  though  there  is  little  or  no  cliance  of  the  occupant  ever  being  turned 
out.  In  such  a  case  it  would  not  be  fair  to  allow  the  whole  purchase- money  to 
be  recovered.  The  vendor  has  not  g^ven  a  saleable  title  as  he  engaged,  but  he 
has  given  np  his  own  possessory  titie,  which  was  worth  something  to  him,  and  is 
worth  something  to  the  purchaser.  It  is  clear  that  if  he  were  forced  to  refund 
the  entire  purchase-money,  the  estate  would  not  revert  to  hira,  because,  as 
against  him,  the  titie  would  still  be  in  bis  vendee.  The  covenant,  it  will  be  ob- 
served, is  a  continuing  one;  Kingdon  d.  Nottle;  and,  therefore,  may  be  sued 
npon  from  time  to  time,  according  as  fresh  damage  arises.  The  fair  rule  then 
would  be  to  give  the  plaintiff  such  damages  as  will  compensate  him  for  the  de- 
fective quality  of  his  title.  This  was  the  course  adopted  in  the  case  last  cited, 
where  the  special  damage  laid  was  that  the  lands  were  thereby  of  less  value  to  the 
owner,  and  that  he  was  hindered  from  selling  them  so  advantageously ; "  Mayns 
on  Damages  (2d  ed.),  142. 

*  See  tupra,  Ch.  L  p.  13,  as  to  the  judgment  }?ro  loco  et  tempore,  Ac. 
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coveoante  vhich  should  indemaify  against  loss,  vould  seem  to 
show  that  their  difference  in  effect  to  a  purchaser  was  meant  to  be 
real  rather  than  nominal. 

If,  indeed,  the  possession  of  the  purchaser  has  remained  undis- 
tari}ed  until  it  has  ripened,  under  the  statute  of  Limitations,  into  a 
valid  title,  it  has  been  held  that  although  the  eovenant  may  have 
been  technically  broken,  yet  only  nominal  dam^ea  can  be  recov- 
ered.'  Apart  from  this,  taking  the  ordinary  case  of  a  covenant  for 
seisin  technically  broken  when  it  was  made,  and  the  action  brought 
upon  it  while  the  possession  was  still  undisturbed,  it  is  well  settled 
that  a  recovery  even  of  nominal  dam^ea  can,  as  has  been  said,  be 
pleaded  in  bar  of  any  subsequent  action.'  Hence,  under  a  rule 
which  would  allow  only  nominal  damages  while  the  possession  is 
undisturbed,  the  only  practical  difference  between  the  covenant  for 
seisin  and  a  covenant  for  quiet  enjoyment  would  be  that,  while  in 
an  action  on  the  latter  it  would  not,  as  has  been  seen,  be  con- 
sidered an  eviction  for  the  covenantee  to  purchase  the  paramount 
title  unless  it  had  been  adversarily  aaeerted  against  Itim,^  yet  in  an 

'  Wilson  p.  Forbes,  2  Der.  (N.  C.)  30,  »pproved  in  Cowan  v.  Silliman.  4id. 
47 ;  Garfield  e.  Williams,  2  Vt.  328 ;  SomerviUe  C.  Hamilton,  4  Wheat.  (U.  S.) 
230;  Fate  t>.  Mitchell,  23  Ark.  591,  citing  the  text. 

'  The  general  principles  of  the  law  of  estoppel,  m  applied  to  judgments,  were 
dearly  stated  bj  Lord  Ellenborough  in  Ontram  t.  Morewood,  S  East,  346  ;  and 
Ke  Judge  Hare's  note  to  the  Dui:heBB  of  Kingston's  ca^e,  2  Smith's  Leading 
Cases,  787  (7th  ed.).  In  Markham  v.  MiddleCon,  2  Strange,  1259.  the  defendant 
bad  suffered  jadgment  to  go  by  defsult,  but  when  the  plaintiff  went  before  the 
jary  of  inquiry  for  damages,  he  failed  in  bis  proof,  and  the  damages  were  assessed 
at  one  peuny.  Under  the  circumBtances  of  the  case,  the  court  ordered  a  new 
writ  of  inquiry  on  payment  of  costs ;  but,  it  is  endent,  that  in  another  action  the 
plaintiff  would  have  been  barred  by  that  verdict  if  it  had  stood  ;  Seddon  c.  Tutop, 
6  Terco.  609 ;  Godson  o.  Smith,  2  J.  B.  Moore,  162.  The  point  arose  directly  in 
Donnell  p.  Thompson,  1  Fairf.  (Me.)  174,  where  it  was  said:  "The  action  od 
the  cifvenant  of  freedom  from  incumbrance  was  prematurely  brought,  and  nothing 
bat  nominal  damages  were  recovered.  Still  it  is  admitted  that  the  judgment  in 
dial  action  would  be  a  good  bar  to  a  second  action  on  the  tame  covenant  for  the 
tame  breach."  It  was,  however,  decided  in  that  caw  that  tbe  plaintiff  was  enti- 
tled, under  llie  circomstancei,  to  rec^over  npon  his  covenant  of  warranty,  after 
events  had  happened  which  would  entitle  him  to  actual  damages  ;  and  the  dedsion 
was  based  npon  the  different  character  of  the  two  covenants ;  Nosier  v.  Hunt,  IS 
Iowa,  317,  is  to  the  same  effect.  Tbe  plaintiff's  proper  course,  where  he  perceivea 
that  his  action  must  result  in  nominal  damages,  is  to  discontinue  or  suffer  a  non- 
anit,  which  will  not,  of  course,  affect  his  right  to  a  subsequent  recovery ;  Harrii 
t>.  NeweU,  8  Mass.  263. 

•  Supra,  p.  148. 
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action  oil  the  covenant  for  Beisin,  the  advereary  aesertion  of  the 
title  would  be  immaterial,  provided  it  were  reallj  a  paramount 
title,  aiid  the  price  bona  fide  paid  for  it  did  not  exceed  the  conaid- 
eratioii-moiiey. 

The  question,  therefore,  resolvea  itself  into  whether  a  purchaser 
has  the  right,  by  an  action  on  the  covenant  for  seisin,  to  consider 
the  contract  as  rescinded,  whereby  he  can  recover  back  his  entire 
consideration-money,  and  this  question  involves  others  of  some 
nicety  of  distinction. 

There  is  a  class  of  cases  which  hold  that  where  a  conveyance  is 
made,  containing  certain  of  the  covenants  for  title,  and  the  vendor 
afterwards  acquires  an  estate  which  is  within  the  scope  of  those 
covenants,  such  after-acquired  estate  immediately  enures  to  the 
purchaser  or .  his  assigns,  by  the  operation  of  tlie  doctrine  of 
estoppel.  In  another  part  of  this  treatise  it  is  attempted  to  be 
shown  that  this  doctrine  is  both  unsound  in  principle  and,  in  its 
hroad  and  general  application,  unjust  in  its  practical  results.'  But 
however  this  may  be,  the  doctrine  itself,  though  now  perhaps  upon 
its  wane,  was  firmly  established  in  many  of  our  States. 

As  its  consequence,  it  ha^  been  held,  in  a  few  cases,  that 
although  the  purchaser's  covenant  for  seisin  may  be  broken, 
yet  if  the  vendor  have  subsequently  acquired  the  paramount  title, 
which,  by  virtue  of  other  coveuants  in  the  deed,  enures  by  estoppel 
to  the  purchaser,  this  may  be  given  in  evidence  in  mitigation  of 
dunages,  whose  amount  will  then  be  hut  nominal ; '  in  other 

'  Injra,  Ch.  XI. 

■  Baxter  o.  Bradbnrj',  20  Me.  260  (see  the  remarks  on  this  cue,  infra, 
Ch.  XI.);  Reese  V.  Smith,  12  Mo.  344;  King  v.  Gilson,  32  BI.  355.  Tbia  wu 
thiu  plainly  stated  in  Burke  t>.  Beveridge,  IS  Mmu.  208 :  "  Though  by  the 
breach  of  the  covenants  in  question  [for  seisin  and  good  right  to  convej-],  as 
thereby  the  title  ifholly  fails,  the  law  restores  to  the  plaintiff  Ihe  coDsideration 
paid,  with  interest;  yet  if,  by  virtae  of  another  covenant  in  the  same  deed,  also 
intended  to  secure  to  her  the  subject-matter  of  the  conveyance,  sbe  has  obtained 
that  seisin,  it  would  be  altogether  inequitable  that  sbe  should  have  &i.t  seisin, 
and  also  the  consideration  paid  for  it ;  that  is  to  say,  that  if  there  exist  facta 
which  would  render  inequitable  the  application  of  the  rale  that  such  covenants, 
if  broken  at  all,  are  broken  as  soon  as  made,  and  the  purchaser's  right  of  action 
to  recover  back  the  consideratjon  is  then  perfect,  such  facta  are  to  be  taken  into 
consideration  by  the  jury,  not  at  a  bar  to  the  action,  but  in  mitigation  of  dam- 
.  ages.  The  burden,  however,  is  on  the  defendant  to  show  the  eustence  of  such 
facts."  This  rule  has  been  sometimes  sought  to  be  carried  too  far,  and  to  entitle 
the  defendant  to  a  verdict.    Thus,  in  McCarty  ti.  Leggett,  8  Hill  (N.  Y.),  134, 
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words,  such  a  coarse  of  decision  fastens  apon  the  parohaser  the 
snbsequentlj'  acquired  title  nolent  volena,  depriviug  liim  of  the 
option  whether  to  accept  it  or  to  fall  back  upon  his  covenants  ;  * 
or,  to  put  it  in  another  form,  it  has  virtually  the  same  effect  as  an 
injunction  restraining  him  from  proceeding  at  law  upon  the  cove- 
nants.^ 

Prom  this  it  is  an  easy  transition  to  bold  that  even  although 
the  after-acquired  title  ma;  not,  from  peculiar  circumstances,  ab- 
solutely pass  from  the  vendor  and  enure  to  the  purchaser  under 
the  operation  of  estoppel  as  thus  applied,  yet  if  the  vendor  can,  at 
any  time  before  recovery  and  payment  of  damages  upon  the  cove- 
naot,  procure  the  outstanding  title  (uid  tender  it  to  the  purchaser, 
equity  will  compel  him  to  receive  it,  and  enjoin  him  from  obtain- 
ing his  damages,  and  such  was  actually  the  decision  in  a  rather 
recent  case  in  Missouri.' 

tiie  defendant  haTing  acquired  title  unce  tbe  conTeyance,  it  wsb  niled  at  the  trial 
diat  this  lohMqueDtly  acquired  title  was  a  bar  to  the  pUintiff^B  recovery  on  his 
corenant  for  seinn,  and  a  verdict  was  therefore  ordered  for  the  derendant.  But 
it  WM  held  bj  the  ^npreme  Conrt  tliat  however  these  facts  might  have  been 
properly  admisgible  in  mitigation  of  damages,  still  that  the  purchaser  has  a  right 
to  recover  at  least  nominal  damogee,  since  the  covenant  waff  techoically  broken 
at  the  time  of  suit  brought,  and  the  law  was  so  considered  in  King  c.  Gilson, 

'  In  Kincaid  v.  BHttain,  5  Sneed  (Tenu.).  1^3.  it  was  said :  "  If  tbe  failure 
of  dtle  be  only  as  to  part  of  the  land,  or  if  the  purchaser  has  himself  extin- 
gmsbed  tlie  paramount  title,  or  if  bis  actual  possession  has  been  of  sncb  a 
character  as  to  make  the  title  valid  under  the  statute  of  Limitations,  or  if, 
for  other  cause,  the  breach  be  merely  a  technical  one,  the  purchaser  will  not  bo 
«ititled  to  have  the  damages  measured  by  the  consideratjon-money  and  interest. 
Such  is  the  proper  measure  of  damages  only  when  tbere  is  an  entire  failare  of 
title,  or  where  the  purehater  hue  an  election  to  treat  it  ai  such."  But  the  author- 
itief  do  not  seem  to  have  determined  exactly  the  cases  in  which  tbe  right  of  elec- 
tion arises,  and  in  the  class  to  be  presently  considered  such  a  right  is  entirely 
taken  away. 

■  Thus,  in  Baxter*.  Bradbury,  SO  Me.  S62,  it  was  argued  for  the  plaintiff  that 
tbe  title  by  estoppel  could  not  enure  to  his  benefit  without  his  consent,  — that 
he  was  not  compelled  to  receive  tbe  title ;  but  tbe  court  held  that,  "  by  taking  a 
genera)  covenant  of  warranty,  he  not  only  assented  to,  but  secured  and  made 
avulable  to  himself,  all  tbe  legal  consequences  resulting  from  that  covenant. 
Having  therefore  under  his  deed,  before  the  commencement  of  the  action,  acquired 
tbe  Misin  which  it  was  the  object  of  both  covenants  to  assure,  be  could  be  enti- 
tled to  but  nominal  damages." 

*  Reese  s.  Smith,  12  Mo.  SH.  The  purchaser,  who  had  received  a  convey- 
ance with  covenants  for  seisin,  of  good  right  to  convey,  against  incumbrances. 
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It  has,  however,  been  frequently  held  in  courts  of  law  that  the 
purchaser's  riglit  to  recoTer  his  damages  cannot  be  affected  by  the 
&nd  of  warranty,  recovered  afUr  Uie  death  of  his  vendor  a  verdict  for  damages, 
measured  hj  tbe  conaideration-money,  against  his  widow,  who  was  his  devisee. 
The  latter  bonght  in  the  oatstanding  tide,  whose  existence  had  caused  the  breath 
of  the  covenant  forseiain,  and  tendered  it  to  the  ptircbaser,  who  refused  to  accept 
it,  because  his  damages  would  be,  owing  to  the  depreciation  of  tbe  property, 
greater  than  the  value  of  the  land.  (Tbe  after-acquired  title  did  not,  it  Bhonld 
be  observed,  aetually  past  to  the  purchaser,  because  tbe  court  held  that  the 
widow  was  not  bound  by  the  estoppel,  gbe  having  been  under  coverture  at  tbe 
time  of  joining  with  the  husband  in  the  covenant.)  A  bill  having  been  filed  to 
enjoin  the  judgment  and  compel  the  purcbaiier  to  accept  the  after-acijuired  title, 
the  court  below  decreed  accordingly,  and  this  was  affirmed  on  appeal  to  the  Su- 
preme Court.  "  It  is  a  mistake  to  suppose,"  stud  Napton,  J.,  who  delivered  tfae- 
opioioD  of  that  court,  "  that  tbe  suit  at  law  upon  the  covenant  of  seisin  is  to  be, 
regarded  as  a  rescission  or  disaffirmance  of  tbe  contract  by  Reese.  Where  a 
veudee  has  not  received  a  deed,  and  sues  upon  the  contract  by  which  he  is  enti- 
tled to  one,  for  the  recovery  of  his  purchase-money,  such  suit  is  a  disaffirmance 
of  tbe  contract,  and  it  is  in  sudi  cases  tbat  the  authority  of  a  court  of  equity  to 
interfere  is  rarely  exercised.  But  the  suit  at  law  in  this  case  was  upon  a  covenant 
in  the  conveyance,  and  a  recovery  in  that  suit  would  not  prevent  tlie  covenantee 
from  suing  tbe  next  day  upon  any  other  covenant  in  the  same  deed.  He  is  enti- 
tled to  tbe  benefit  of  all  the  covenants,  and  although  it  may  &e  Chat  a  court  of  law 
would  not  permit  him,  after  he  bad  recovered  upon  one  covenant  the  whole  pur- 
chase-money and  interest,  to  get  more  than  nominal  damages  upon  another,  yet 
this  will  not  affect  his  legal  right  to  the  benefits  of  all  the  covenants. 

"  Tbe  bill  of  the  complunant  has  two  objects  in  view :  1st,  To  compel  the 
defendant  to  receive  a  conveyance;  and,  2d,  To  prevent  the  defendant,  after 
thus  recovering  the  title,  from  collecting  his  judgment  at  law. 

"  If  the  court  can  compel  the  defendant  to  receive  the  title,  it  needs  no  argu- 
ment to  show  ttat  the  defendant,  after  receiving  tbe  titJe,  should  not  be  permitted 
to  enjoy  the  estate  under  an  indefeasible  title,  and  at  the  same  time  retain  the 
pnrdiase-money.  Had  the  title  been  acquired  by  Smith  in  his  lifetime,  there  is 
no  doubt  but  that  title  would  have  passed  from  Smith  to  bis  vendee,  Reese,  and 
that  if  this  had  taken  place  before  the  trial  of  the  action  on  tbe  covenant,  it  would 
have  restricted  the  plaintiff  to  nominal  damages.  It  is  said  that  a  court  of  equity 
cannot  compel  a  covenantee  to  accept  performance  in  lieu  of  damages,  after  the 
covenantee  has  elected  to  take  the  latter.  But  a  court  of  equity,  in  exercising 
such  a  ftower,  would  only  be  following  the  law;  and  if  ^e  covenantor  acquires 
his  title  after  the  suit  at  law  has  terminated,  what  could  prevent  a  court  of  equity 
from  taking  notice  of  what  the  silent  operation  of  our  statute  of  Conveyances 
would  do  without  the  intervention  of  any  courtP  Would  a  court  of  equity,  under 
■uch  drcnmstances,  allow  the  covenantee  to  pocket  his  damages  and  also  retain 
the  landP  And  can  it  make  any  difference,  in  principle,  that  the  after-acquired 
title  has  been  through  the  personal  representative,  and  not  through  tbe  cove- 
nantor biniself  P  It  is  the  act  of  God  alone  which  has  produced  this  change  in 
the  situation  of  tbe  parties. 

"  Tbe  fact  that  this  property  hat  very  mnch  depreciated  in  valne  i*  the  strong- 
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fact  thftt  it  was  in  liis  power  to  purchase  or  remove  the  defect  of 

n  the  cue  against  the  exercise  of  equitable  interference.  Had 
I  executory,  it  would,  perfaapa,  taken  in  connection  with  the 
lapse  of  time,  be  eoncluuTe  againat  the  bill.  But  it  must  be  observed  that  ia 
thia  case  the  question  is  not  wbetber  the  vendee  shall  be  compelled  to  complete  a 
contract  and  take  a  conveyance  for  laud,  which  he  agreed  to  take  when  land  waa 
worth  much  more  tban  it  is  now.  The  contract  has  been  made  and  conveyance 
accepted,  and  posaesabn  taken  and  enjoyed  without  disturbance.  Tfae  vendee, 
having  his  deed  with  covenants  of  general  warranty  and  seisin  and  for  further 
assurance,  could  nndonbt^dly  compel  die  vendor  to  convey  any  subsequently 
acquired  title  to  him.  He  may  sue  on  the  covenant  of  seisin  and  recover  dam- 
ages, but,  if  he  prefers,  he  may  ttill  resort  to  his  covenant  for  further  assurance 
or  general  wHrranty.  Tbe  remedy  is  then  reciprocal.  Had  the  property  risen 
in  valuF,  the  vendee  could  unqaeationably  bave  forced  the  title  from  the  vendor, 
had  the  vendor  acquired  any  subsequent  to  his  conveyance. 

"  The  case  of  Cotton  v.  Ward,  3  Monr.  (Ky.)  312,  it  not  unlike  the  present,  and 
is  a  decisive  expression  of  opinion  on  the  part  of  the  Kentucky  Court  of  Appeals 
in  &vor  of  tbe  exercise  of  such  a  power  by  a  court  of  chancery.  Cotton  had 
conveyed  the  title  to  Ward,  and  put  him  in  possession,  and  having  obtained  a 
judgment  against  him  for  a  part  of  tbe  consideration,  Ward  enjoined  it  for  alleged 
defects  in  the  tille.  Pending  the  injunction.  Ward  brought  his  suit  at  law  for  a 
breach  of  the  covenant  of  aeisin,  and  recovered  damages.  Cotton  filed  a  cross- 
IhII  to  enjoin  this  jud|;ment,  and  being  able  to  exhibit  at  the  hearing  a  perfect 
title.  Ward's  injunction  was  diaaolved,  and  Cotton'a  perpetuated,  whereby  Ward 
was  compelled  to  take  the  title,  and  give  up  his  judgment  for  damages. 

"  As  to  the  idea  that  a  court  of  equity  will  never  interfere  after  the  vendee  has 
exercised  hia  privilege  of  electing  damages  at  law,  this,  we  have  seen,  is  not  so. 
Even  in  executory  contracts  tbe  authorities  are  numerous  where  the  vendee  haa 
been  compelled  to  give  up  damages  recovered  upon  a  rescission  of  the  contract 
in  a  suit  at  law,  and  accept  performance  in  lieu  thereof.  This  is  tisually  done, 
and  indeed  always  done,  where  time  is  not  of  tbe  essence  of  the  contract,  and  the 
Up«e  of  tinte  has  not  arisen  from  an;  default  of  the  vendor,  and  the  situation  and 
value  of  the  property  have  not  materially  changed.  And  if  this  will  be  done  in 
executory  contracts,  there  is  much  more  reason  why  the  power  sbotild  be  exer- 
daed  where  the  contract  has  been  executed." 

From  this  judgment,  however,  one  of  the  three  members  of  the  court  dissented. 
"  The  defendant,^  said  he,  "  having  recovered  a  judgment  at  law  for  a  breach  of 
tbe  covenant  of  seisin,  tbe  regularity  or  propriety  of  those  proceedings  cannot 
be  revised  by  a  bill  in  equity,  tf  the  damages  recovered  are  greater  than  the 
party  was  entitled  to,  that  alone  is  no  ground  for  relief.  There  are  no  drcuro- 
ttances  stated  in  die  bill  which,  in  my  opinion,  are  sufficient  to  warrant  the  inter- 
ierenoe  of  a  court  of  equity.  If  relief  is  granted  in  this  case,  then  in  every  caae 
of  the  recovery  of  damages  for  a  breach  of  the  covenant  of  seisin,  the  vendor  at 
bia  option  may  procure  a  title  or  pay  the  damages,  according  as  tbe  property  has 
&llen  or  risen  in  value." 

In  the  caae  of  Cotton  v.  Ward,  moreover,  on  which  the  judgment  in  the  above 
case  seemd  to  have  been  based,  it  should  be  observed  that  the  circumstsnces  were 
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title  or  incumbrance,  nor  even  that  be  had,  upon  o^r  made,  re- 
fused 80  to  do.^ 

peculiar,  tlie  pnrchawr  haTiDg  himBelf  fint  come  into  equity,  snd  pr&yed  for  the 
Ttiy  decree  whicb  the  court  afterwardB  gare  to  him.  Thia  ia  carefiillj'  Mated  in 
tlie  decision,  in  which  the  Chief  Justice  a&jt :  "  Ward  had  himaelf  first  appealed 
to  the  Chancellor,  asking  either  that  tiie  contract  ■hould  be  rescinded,  or  that 
Cotton  ahonld  be  compelled  to  make  farther  aamraDce ;  and,  notwithataDdiDg  he 
had,  pending  bii  soit  in  chancery,  recovered  judgment  at  law,  he  still  continued 
the  suit  until  it  was  finally  heard.  In  the  mean  time.  Cotton  had  appealed  to  the 
same  tribunal,  and  asked  that  Ward  might  be  compelled  to  accept  the  further 
aanirance  which  Ward,  in  his  bill,  had  asked  that  Cotton  should  be  compelled  to 
make.  Thus,  by  the  concurrent  act  of  both  parties,  the  court  was  put  in  the 
possession  of  the  cause,  and  required  to  exert  its  jurisdiction ;  and  tehattBer  room 
there  might  be  to  dotAt  at  to  the  relief  which  aught  to  be  granted  in  a  cote  where 
OoUon  aione  was  the  complainant,  in  the  actual  attitude  in  which  this  case  is 
presented,  there  certainly  can  be  no  doubt  that  the  conrt  should  decree  a  specific 
performance  by  compelling  Cott^hi  to  make,  and  Ward  to  accept  of  further  as- 

'  Stewart  e.  Drake,  4,  Halsted  (N.  J.),  143 ;  Miller  p.  Halsey,  2  Green  (N.  J.), 
48,  where  the  defendant  having  pleaded  that  the  owner  of  the  paramount  title 
had  offered  to  release  it  for  a  moderate  sum,  which  the  plaintiff  refused,  the 
court  held  the  plea  bad ;  Elder  v.  True,  3S  Me.  104  (see  this  case,  injra,  p. 
273);  Chapel  «.  Bull,  17  Mass.  S21;  Norton  v.  Babcock,  2  Met.  (Mass.) 
610 ;  Lbyd  ».  Quimby,  6  Ohio  St.  R.  265 ;  Burk  r.  Clements,  16  Ind.  132.  "  If 
the  incumbrance,"  said  the  court,  in  Chapel  r.  Bnll,  "  went  only  to  diminish  the 
value,  the  amount  of  the  diminution  wonld  be  the  measure,  or  the  sum  pud  for 
extingniiihing  the  incumbrance,  if  reasonable;  and  the  grantee  had  chosen  to 
extinguish  it  by  purchasing  of  the  holder  of  the  paramount  title.  But  it  not 
being  in  the  plaintiff's  power  to  compel  the  latter  to  sell,  neither  should  he  be 
obliged  to  buy ;  and  if  he  has  been  deprived  of  the  fruits  of  his  bargain,  he 
ahoold  be  restored  to  the  price  he  paid." 

So,  as  was  said  in  Lloyd  v.  Quimby,  eupra,  "  It  is  tme  the  grantee,  while 
the  prior  mortgage  remained  only  an  incumbrance,  mi^t  have  discharged  it  if 
be  had  possessed  the  pecuniary  ability,  and  thus  saved  himself  iVom  evictioa,  but 
then  BO  might  the  grantor;  the  grantee,  whether  able  or  willing  or  not,  was  in  no 
way  bound  to  do  it,  and  had  a  right  to  expect  that  tiie  grantor  wonld  do  it,  while 
be,  tfae  grantor,  was  bound  to  do  it ;  bound  by  the  obligations  of  his  express 
covenant." 

The  local  laws  in  Massachusetts  and  some  of  the  other  New  England  States 
regulating  the  foreclosure  of  mortgages  provide,  however,  that  even  after  entry 
by  the  mortgagee  upon  tiie  land  for  that  purpose,  it  may  still  be  redeemed  within 
three  years,  by  payment  of  the  mortgage  debt  and  costs ;  and  hence,  althoo^ 
the  purchaser  may  have  been  actually  evicted  by  the  mortgagee,  yet  if  the  latter 
bold  the  possession  only  under  a  conditional  judgment,  or  if  it  be  otherwise  de- 
feasible by  payment  of  the  amoiwt  due  on  the  mortgage,  with  costs,  Ac.,  tlie 
damages  will  be  limited  to  that  amount ;  in  other  words,  so  long  as  the  purchaser 
has  still  a  legal  right  to  regain  the  estate  by  payment  of  a  certain  amotmt,  he  can 
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And  it  has,  moreover,  been  somewhat  receDtl;  settled,  upon 
great  soundnees  of  principle,  that  the  purcbaaer's  right  to  damages 

reeoTer  no  greater  damagBS  (and  it  woald  seem  to  be  also  the  law  that,  although 
k  right  of  redemption  ma;  eziit,  jet  that  if  the  incumbrance  binda  several  prop- 
erties,  a  pai^  hat  no  light  to  redeem  leu  tbaa  the  whole ;  Bond  c.  Bond,  2  Pick, 
(Maia.)  382 ;  Foai  v.  Stickne;,  6  Grtienl.  (Me.)  890.  This  was  one  of  the  pointa 
mged  in  the  argument  for  the  plaintiff,  in  Blanchard  r.  Ellis,  1  Gray  (Mau.), 
199,  injra) ;  u  otherwise  be  might  recoTer  the  consideration-money,  and  then 
obtain  the  eatate  b;  the  payment  of  a  smaller  sum.  Thus  where,  in  Tuila 
V.  Adama,  8  Pick.  (Ham.)  647,  land,  which  was  subject  to  a  mortgage,  was  con- 
le/ed  with  covenants  against  incumbrances  and  of  warranty,  the  mortgagee  had 
obtained  a  conditional  judgment  and  been  put  in  poMesaion  by  a  writ  of  habert 
fadoM.  "  But  it  doei  not  necetsarily  follow,"  said  the  court,  "  that  the  damages 
should  be  asaessed  to  the  value  of  the  land,  because  the  right  of  redemption  is 
open,  and  the  plaintiff  may  discharge  this  luoambrance,  and  restore  himself  to 
possession  by  paying  the  debt  and  interest  and  the  costs  of  suit.  Indeed,  there 
seems  to  be  no  reason  why,  on  such  an  eviction,  which,  at  the  election  of  the 
plaintiff,  may  be  defeated,  any  more  damages  should  be  recovered  than  will 
indemnify  tbe  plaintiff;  for  if  the  whole  valae  of  the  land  should  be  assessed  in 
damages,  the  plaintiff  might  pay  the  debt  aecnred  by  tbe  mortgage,  and  thus  bold 
an  indefeasible  title,  which  is  all  he  has  a  right  to  exact  from  the  defendant.  It 
appears  reasonable,  therefore,  that  for  this  breach  of  the  covenant  of  warrant 
(the  deed  also  contained  a  covenant  against  incumbrances,  but  tJie  breach  was 
defectively  set  forth  in  the  declaration),  the  proper  mle  of  damages  should  bo  to 
give  tbe  amount  due  upon  the  mortgage,  with  the  costs  of  the  suit  upon  the  mort- 
gage  against  the  plaintiff,  and  thus  he  will  be  enabled  to  redeem  the  lands  from 
the  tunda  of  the  defendant.  If  he  should  not  redeem,  but  suffer  the  equity  to  be 
foreclosed,  then,  if  there  shall  be  any  loss,  he  will  have  no  right  to  complain," 
So,  in  tbe  subsequent  case  of  White  v.  Whitney,  ii  Met.  (Mass.)  89,  the  court 
held,  "If  the  right  of  redemption  is  not  foreclosed,  and  the  land  may  be  redeemed 
for  less  than  it*  value,  the  amount  to  be  paid  for  such  redemption  —  the  amount 
dne  on  the  mortgage  —  will  be  the  measure  of  damages,  because  it  will  afford 
tbe  plaintiff  a  complete  indemnity.  Cases  may  be  supposed  where  the  outstand- 
ing mortgage,  though  assuming  the  form  of  a  paramount  title,  which,  if  not  re- 
deemed, would  take  the  whole  estate  and  evict  the  covenantee,  yet  being  veiy 
•mall  in  amount  in  comparison  with  the  valae  of  the  estate,  it  would  be  plainly 
for  tbe  interest  of  the  owner  and  holder  of  the  equity  of  redemption  to  redeem. 
In  SDcb  case,  it  would  be  quite  unreasonable  to  hold  that  the  covenantee,  on  sncfa 
an  eviction,  should  recover  damages  to. the  full  value  of  the  estate.  In  tbe  more 
recent  cose  of  Donahoe  o.  Emery,  9  Met.  (Uoss.)  68  (where  tbe  covenant  wai 
for  quiet  enjoyment,  but  tbe  same  principle  equally  applied,  Willson  r.  WiU- 
son,  fi  Foster  (N.  U.),  236),  the  law  has  been  held  the  same  way,  and  it  must  b« 
taken  to  be  settled  that  when  the  purchaser  thinks  proper  to  sue  while  such  a 
right  of  redemption  is  s^  open  on  his  part,  his  damages  will  be  limited  by  the 
amoimt  of  the  redemption-money. 

At  the  same  time  it  seems  to  be  settled,  in  accordance  with  the  general  prin- 
ofie  beretofbre  stated,  that  the  purchaser  is  under  no  obligation  to  redeem,  and 
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IB  one  of  which  a  court  of  equity  caanot  deprive  him,  or,  in  other 

if  be  let  the  time  necessary  for  that  purpose  elapse,  and  tfae  incumbnnce  thna 
becomes  changed  into  an  absolute  title,  Us  right  to  raeaaure  the  damages  hj  the 
-considt'ratioii-inoDey  irlll  not  be  impaired  by  his  not  having  availed  himself  of 
hia  right  to  redeem ;  Elder  c.  Trae,  33  Me.  104.  As  the  deed  in  this  case  con- 
tained alao  a  i-ovenant  of  warranty,  the  damages  were  held  to  be  ineasuTei]  by  the 
value  at  the  time  of  eviction.  This  case  was  a  hard  one  apan  the  vendor.  He 
sold  covenanting  against  incumbrancea ;  but,  finding  that  at)  on  (standing  mort- 
gage stjll  existed,  he  tendered  the  amount  to  the  mortgagee,  who  refused  to 
receive  it ;  and  the  court  held,  upon  a  bill  filed  to  compel  him  to  do  so,  that  the 
morti,'agor,  having  no  longer  an  interest  in  the  land,  had  no  itandiag  in  court 
to  compel  acceptance  of  the  mortgage  debt  (see  True  e.  Haley,  2-1  Me.  297). 
The  mortgage  was  then  foreclosed,  and  the  three  years  allowed  for  equity  of 
redemption  passed  by,  when  the  purchaser  sued  upon  the  covenants  (Elder  p. 
True,  supra),  and  the  court  held  him  entitled  to  damages  as  above  staled. 

This  case  is  indeed  one  of  the  strongest  instances  of  the  application  of  the 
rule  stated  in  the  t«xt;  for,  in  fact,  the  purchaser,  had  be  chosen  so  to  do,  could 
have  thrown  all  the  mortgage  debt  off  from  his  own  shoulders,  as.  there  had  been 
a  snbaequent  purchaser  from  his  vendor  of  another  part  of  the  land,  bonnd  by 
the  Fame  mortgage,  and,  according  to  the  rule  first  established  in  New  York, 
and  afterwards  adopted  in  Maine  and  many  other  Statei,  of  subjecting  property 
thus  sold  to  the  lieu  of  the  incumbrance  according  to  the  inverse  order  of  itn 
alienaiion  (Clowes o.  Dickenson,  6  Johns.  Ch.  (N.Y.)  235 ;  Holden  v.  Pike.  2i Me. 
427  ;  and  see  all  the  cases  collected  in  the  note  to  Aldrich  d.  Cooper,  2  Leading 
Cases  in  Equity),  the  payment  of  the  whole  of  tbe  mortgage  debt  could  have 
been  compelled  out  of  the  part  last  sold,  which,  it  was  admitted  in  the  case,  was 
more  than  sufficient  for  that  purpose.  The  decision,  however,  though  the  result 
was  a  hard  one,  seems  unobjectionable  in  principle. 

In  Norton  r.  Babcock,  2  Met.  (Mass.)  610,  the  defendant,  tiie  vendor,  had 
acquired  the  estate  by  means  of  a  judgment  against  its  former  owner,  by  virtue 
of  which,  under  local  laws,  the  land  had  been  set  off  to  the  defendant,  leaving, 
however,  in  the  judgment  debtor,  an  equity  of  redemption,  and  the  defend- 
ant sold  the  premises  to  the  plaintiff,  "  with  the  usual  covenants  of  seisin  and 
warranty,  and  against  incumbrances.^'  Subsequently,  the  equity  of  redemption 
was  levied  on  and  sold  under  another  judgment  against  the  same  original  owner, 
and  the  purchaser  of  this  equity  gave  notice  to  the  purchaser  of  the  property  of 
his  intention  to  redeem,  to  prevent  which  the  latter  paid  bim  9602.89  (being  the 
amount,  witii  interest,  for  which  the  equity  had  been  purchased),  and  then 
brought  suit  upon  the  covenants.  "It  appears,"  said  Shaw,  C.  J.,  "by  the 
statement  of  facts  reported,  as  found  by  the  jury,  that  more  than  a  month  before 
the  expiration  of  the  right  of  redeeming  the  estate  levied  upon  by  the  defendant, 
and  by  him  conveyed  to  the  plaintiff  with  covenants  of  warranty,  Edward  &. 
Phelps,  the  bolder  of  this  right  to  redeem,  gave  notice  to  the  plaintiff  of  his 
intention  to  redeem ;  whereupon  the  plaintiff,  in  good  faith,  and  in  order  to  di»> 
charge  that  right  to  redeem,  and  enable  himself  to  retain  the  estate,  paid  9602.89, 
in  order  to  extinguiah  such  iociunbrance.     The  value  of  the  estate  at  that  time. 
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words,  that  the  option,  when  there  \a  one,  should  be  the  option  of 

u  found  by  tlie  jaiy,  wm  1 1,200;  aad  the  value  ot'tiie  improrementa  made  upon 
it,  9600. 

"  It  is  contended  for  the  plaint  that  tbe  unonnt  tbtiB  paid  hy  him  to  extin- ' 
gDiBh  the  incumbr&nce  is  the  measure  of  hia  damages ;  bat  ire  tbink  this  cannot 
be  laid  domi  aa  a  rule  of  damagea,  without  considerable  qualification.  Where 
the  incumbrance  is  of  such  a  character  that,  if  not  extinguiahed,  it  wonld  take 
the  whole  estate,  and  it  can  be  extinguished  for  less  than  the  valne  of  the  eatate; 
so  tliat  the  amount  paid  for  its  extinguishment  would  bring  a  leas  onerous  burden 
upon  the  corenantor  tlian  be  would  have  to  aastaiu  by  an  eviction,  it  being  for 
hia  benefit  aa  well  aa  that  of  the  owner  to  extingaiih  it,  the  amount  paid  for  ex< 
tinguisbing  would  be  the  measure  of  damages,  because  it  would  afford  the  plaia- 
tiff  a  perfect  iodemnity.  Otherwise,  the  amount  thua  paid  exceeds  the  amouDt 
which  the  covenantor  weuld  have  been  bound  to  pay  if  the  plaintiff  had  been 
evicted. 

"  For  instance,  we  will  suppose  the  case  of  a  conveyance  with  the  usual  cove- 
nants against  incumbrances  and  covenants  for  warranty.  There  ia  an  outstand- 
ing mortgage,  and  the  mortgagee  is  about  to  close  and  ouat  the  grantee.  He 
iBost  redeem  or  be  evicted.  If  he  is  evicted,  he  will  have  a  remedy  on  his  cove- 
nant, and  recover  the  value  of  the  land,  at  the  Ume  of  the  eviction,  and  interest. 
Now,  if  Ihe  value  of  the  land  be  93,000,  and  the  amount  of  the  mortgage,  with 
interest,  S3,£>00,  shonid  the  grant«e  redeem  and  pay  (2,600  to  extinguish  the 
incumbrance,  he  could  not  recover  that  snm  of  his  warrantor,  although  the  incum- 
brance could  not  be  extiitguished  for  less,  because  the  covenantor  ia  liable  only 
for  the  value  of  the  land.  But  if  the  mortgage  should  amount  to  91,500,  and  the 
grantee  should  pay  that  sum  to  redeem,  it  would  constitnte  the  measure  of  dam- 
ages ;  becanae  it  would  afford  an  indemnity  to  the  plaintiff,  and  bring  a  teaa 
chatge  on  the  covenantor  than  if  the  grantee  had  permitted  the  mortgagee  to 
foreclose.  ...  In  Wyman  v.  Brigden,  4  Uaas.  160,  the  estate  conveyed  by  the 
defendant  to  the  plainUfT,  with  covenants,  was  rightfully  levied  upon  as  the  estate 
of  Hoses  Gill,  deceased,  for  91.800.  Before  the  year  expired,  the  defendant 
(it  should  be  plaintifT,  aa  Uie  case  shows),  never  having  been  put  out  of  actual 
poaocsaion.  redeemed  by  paying  the  91,800,  it  being  found  that  the  estate  was 
worth  93,000.  It  was  held  that  the  plaintiff  having  derived  Irom  the  defendant 
all  his  eaUtte  in  the  land,  including  the  right  to  redeem,  at  a  lesa  sum  than  the 
actual  value  of  the  land,  for  which  he  might  have  been  liable  on  eviction,  the 
diSereikce  shonid  ennre  to  the  benefit  of  the  covenantor,  and  that,  therefore, 
the  sum  paid  for  sncb  redemption  should  be  the  measure  of  the  plaintiff's  dam- 
ages. We  are  then  to  apply  this  rule  to  the  present  case,  imd  the  result  will  be, 
that  if  the  sum  of  960339,  pud  by  the  plaintiff  to  extinguish  the  right  of  re- 
deeming, was  less  thau  the  defendant  would  have  been  liable  for,  had  the  plain- 
tiff permitted  Fbelpa  to  redeem,  then  that  is  the  measure  of  damages  for  which 
the  defendant  is  now  liable.  If  it  exceeds  that  amount,  then  he  is  liable  only  for 
the  smaller  amount. 

"  Had  the  plaintiff  declined  the  offer  to  pay,  what  would  have  been  the 

amoant  of  damages  P     As  the  estate  granted  by  the  defendant  to  the  plaintiff 

actually  passed  by  the  conveyance,  the  defendant  being  seised,  and  having  good 

18 
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the  part;  entitled  to  the  benefit  of  the  tiOTenants,  rather  than  the 
option  of  the  party  bound  by  them.' 

ThuB  in  the  well-coneidered  caee  of  Tucker  v.  Clarke,'  a  pur- 
-oliaser,  having  brought  suit  on  his  covenant,  refused  to  accept  the 
outstanding  title  which  his  vendors  had  acquired  since  the  couve;- 

right  to  convey,  «abject  only  to  redemption  by  hU  creditor,  the  amount  of  dim- 
SgeB  he  would  hare  beeo  liable  for  on  his  covenutts  waB  the  value  of  the  land  M 
the  time  of  the  eviction;  Gore  e.  Braxier,  8  Mass.  fi43.  The  value  of  the  land, 
independent  of  the  improvements,  was  then  91<S00,  and  the  value  of  the  iio- 
provementa  $500;  making  in  ronnd  numbers  $1,700.  By  improvementa,  ire 
here  understand  buildings  or  betterments,  other  than  repairs,  made  by  the  de- 
fendant or  the  plaintiff  after  the  levy,  and  before  the  expiration  of  the  year 
allowed  by  law  for  the  redemption.  The  great  difficulty  probably  arlsea  from  the 
Gtct  of  these  espeoaive  bett«rDientt  made  upon  a  defeasible  eatate.  We  are  of 
opinion  that  if  they  were  made  by  the  creditor  after  the  levy,  the  debtor  could 
not  be  charged  with  them  on  redemption,  for  the  reaaoua  above  stated;  and 
being  annexed  to  the  realty,  and  having  become  port  of  the  freehold,  they  would 
have  constituted  a  part  of  the  actual  value  at  the  time  of  redemption.  Suppose 
them  made  by  the  plaintiff,  they  were  made  by  him  after  be  had  acquired  a  title 
purporting  to  be  absolnte  and  indefeasible  under  the  defendant's  deed  of  war- 
ranty ;  and  we  are  of  opinion  that,  as  between  the  plaintiff  and  defendant,  the 
loss  must  fall  on  the  latter.  It  arises  from  want  of  caution  in  giving  such  a  deed, 
when  in  fact  he  hod  only  a  defeasible  estate.  It  follows  tliat,  if  the  plaintiff, 
instead  of  paying  the  sum  he  did  to  extinguish  this  right  of  redemption,  had 
yielded  to  it  and  given  up  the  estate,  his  right  on  the  defendant's  covenant  would 
have  been  to  recover  to  the  value  at  the  time  of  the  redemption,  enhanced  by 
the  value  of  the  betterments  Which  he  made  upon  it,  deducting  the  sum  he  would 
have  received  on  redemption.  We  think  there  must  be  a  more  exact  statement 
of  ihe  account  and  assessment  of  the  damages  upon  these  principles.  If  the  sum 
paid  by  the  plaintiff  for  a  release  of  the  right  of  redemption  was  less  than  the 
defendant  would  have  been  liable  for  on  redemption,  then  the  sum  thus  paid  by 
the  plaintiff  would  give  him  a  complete  indemnity,  and  would  be  the  measure  of 
his  damages;  but  if  he  paid  more,  in  order  to  redeem  the  estate,  than  the  de- 
fendant would  have  been  liable  to  him  for,  upon  an  actual  redemption,  then  the 
damage  on  this  breach  of  covenant  cannot  exceed  the  last  mentioned  sum."  The 
difference  between  Ihis  case  and  that  of  TufU  v.  Adams,  S  Pick.  (Mass.)  647, 
supra,  p.  271,  ia,  that  in  the  former  the  plaintiff  had  the  legal  estate  temporanly 
suspended,  and  in  the  latter  only  an  option  of  purchase. 

'  "  It  is  against  conscience,"  says  Story,  "  that  a  party  should  have  a  right 
of  election  whether  he  would  perform  his  covenant,  or  only  pay  damages  for  the 
broach  of  it.  But,  on  the  other  hand,  there  is  no  reasonable  objection  to  allow- 
ing the  other  party  who  is  injured  by  the  breach  to  have  an  election  either  to 
take  damagea  at  law  or  to  have  a  apecific  performance  in  equity;  the  remedies 
being  concurrent,  but  not  coextensive,  with  each  other;"  2  Stoty,  Eq.  Jur. 
§717  0. 

*  2  Sandford's  Chan.  B.  (N.  Y.)  96. 
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aoce  and  had  tendered  to  liim,  tc^tber  vith  the  costs  of  bia  suit. 
The  yendors  having  filed  a  bill  to  compel  him  to  accept  tbia  title, 
it  was  dismissed  bj  Saiidford,  T.  C,  wbo  said  :  "  The  complain- 
ants  do  not  ask  the  court  to  compel  a  epecilic  perrormance  of  aa 
open  agreement.  Thoj  ask  to  compel  the  defendant  to  give  up  bis 
claims  under  a  deed  executed  seven  ^ears  before  the  bill  was  filed. 
The  executed  contract  was,  that  the  complainants  were  seised  of 
the  lots,  and  if  thej  were  not,  that  they  should  repay  the  consid- 
eration-money. This  is  sought  to  bo  reconsidered  and  turned  into 
a  contract  by  which,  if  it  should  ever  turn  out  that  they  were  not 
seised,  they  might  either  repay  the  consideration  or  procure  a  good 
title  to  be  conveyed.  It  would  have  been  a  little  more  plausible  if 
there  were  a  semblance  of  mutuality  about  it,  so  that  the  defend- 
ants might  have  coerced  them  to  procure  a  good  title  on  discover- 
ing the  defect.  Bat  there  ie  no  pretence  that  the  defendant  had 
any  such  equity.  The  complainants'  ground  amounts  to  this :  if 
the  lots  had  become  worth  two  or  three  times  the  price  which  the 
defendant  paid  for  them,  then  they  could  set  up  the  outstanding 
title,  deprive  the  defendant  of  bia  apeculaUon,  and  throw  him  upon 
the  covenants  in  his  deed,  which  would  restore  to  bim  the  con- 
sideration paid.  If,  on  the  other  band,  the  lots  should  depreciate 
very  much,  the  complainants  would  procure  tlie  outstanding  title 
for  him,  and  retain  the  price  which  be  paid.  There  is  no  equity 
OF  fairuese  in  this,  and  the  court  cannot  grant  the  relief  prayed  by 
the  bill,  without  first  making  such  a  contract  for  the  parties ;  a 
contract  which  they  never  did  make,  and,  I  preaame,  never  would 
have  made,  if  any  failure  of  title  had  been  supposed  probable  when 
the  conveyance  was  executed."  The  soundness  of  this  reasoning 
seems  very  great,  and  it  has  been  recognized  in  anotlier  recent  case 
in  the  same  State,*  and  approved  and  followed  elsewhere.' 

'  Bingham  c.WeiderwKx,  1  Conutock  (N.  Y .),  613.  The  facts  nere  these ;  one 
Tan  Bureo  agreed  with  a  oorporation  to  purchase  of  them  a  tract  of  land  for  98S0 
in  caah,  subject  to  two  mortgages,  amoDDting  together  to  93,000.     On  the  ap- 

'  Bolton  c.  Reedi,  20  Ind.  93;  Noonan  v.  lUle^,  21  Wis.  146;  a.  c.  22  id. 
33,  where,  BpeabingofReewp.  Smith,  fupro,  the  court  said:  "  Two  of  the  ju^es 
concnrred  in  the  opinion,  the  other  dissented,  on  the  ground  tbat  a  court  of  eqoit/ 
had  no  jurisdiction  of  the  acttoo.  On  principte,  that  decision  cannot  be  stis- 
tained,  and  we  know  of  no  autborit;  to  sustain  it.  It  is  directly  in  conflict  with 
Tucker  v.  Clarke,  2  Sandlbrd,  Ch.  96."  For  facts  and  opinion  of  the  court, 
teem/™. 
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And,  especially  in  Massacfausetta,  where  the  doctrine  of  estoppel 
has  been  carried  to  ita  fullest  extent,  has  it  been  recently  held  that 

potnled  dttj  the  preaident  &nd  certain  of  the  directors  executed  b  deed  for  the 
premiBee,  "id  coDiideration  of  $3,650,  and  subject  to  the  two  mortgages  men- 
tioned in  the  aforeaaid  articles  of  agreement,"  covenanting  tiiat  they  were  die 
true  and  lawful  owners  in  right  of  the  corporation,  and  were  seised  of  a  perfect 
estate  in  fee-simple,  and  had  good  right  to  cODve^.  This  deed  was  inoperative 
to  poag  the  title  of  the  corporation,  which  was  anerwarda  disaolTed.  Van  Buren 
went  into  possession,  but  not  paying  the  mortgages,  they  were  foreclosed  in  1843, 
and  sold,  when  his  administrators  sued  the  grantors  on  their  covenant  for  seiiint 
The  latter  filed  a  bill  for  a  perpetual  injunction  of  this  Buit,  on  the  ground  tiiat, 
at  the  time  of  the  coDTuyance,  all  the  parties  understood  that  it  wa4  sufficient  to 
pass  the  title,  and  ihat  the  premises  had  been  sold  by  reason  of  the  mere  neglect 
of  Van  Buren  to  pay  the  mortgagee.  A  demurrer  to  the  bill  was  overruled  by 
the  Vice-Chiincellor,  but  the  Court  of  Appeals  reversed  this  decision,  and  Jewett, 
C.  J.,  in  delivering  the  opinion  of  the  conrt,  said:  "  The  bill  concedes  that  the 
title  to  the  lands  was  not  conveyed  to  Yan  Buren,  although  he,  as  well  as  his 
grantors,  supposed  it  was,  by  the  deed  executed  to  bim.  The  complainants  and 
the  administrator  of  Yan  Buren  have  since  diacovered  that  Van  Buren's  grantors 
were  never  seised  of  any  estate  in  (he  lands ;  that  the  turnpike  corporation,  at 
the  time  of  executing  the  deed,  was  seised  of  these  lands,  and  so  continued,  until 
its  dissolution  in  1S40.  How  then  can  it  be  said  that  Yan  Buren  lost  the  land  or 
the  title  thereto  (which  he  never  had),  by  neglecting  to  pay  the  mortgage  f  If  he 
had  paid  it,  it  would  not  have  invested  him  or  his  grantors  with  tile  title.  Neither 
lost  the  land,  or  title  to  it,  by  the  foreclosure  and  sale.  Payment  of  the  mortgage 
by  Yan  Buren  in  his  lifetime,  or  by  his  administrator  after  his  death,  could  have  had 
no  other  effect  than  to  increase  the  amount  of  damages  which  he  or  his  adminis- 
trator would  be  entitled  to  recover  of  his  grantors  for  tiie  breach  of  their  cove- 
nant of  seisin  contained  in  their  deed  to  him.  Yan  Buren'a  right  of  action  for 
Uie  breach  of  that  covenant  was  perfect  the  instant  the  deed  was  executed ; 
Hamilton  o.  Wilson,  i  Johns.  72;  McCarty  ».  I^gett,  3  Hill,  134.  It  did  not 
arise  nor  depend  in  any  respect  upon  the  foreclosure  of  the  mortgage  and  sale 
under  it.  Nor  did  the  foreclosure  and  sale  in  the  least  afiect  the  complainant's 
rights  or  liabilities.  If  Yan  Buren  bad  paid  the  mortgages,  and  then  he,  or  his 
administrator  after  his  death,  had  brought  an  action  for  the  breach  of  the  covenant 
of  seisin,  it  teould  not  haM  bten  a  good  ground  in  equity  for  T^ief  against  their 
eoomanl  tfiai  he  emddluue  compdUdtKe  corporation  btforeUt  diuoluUon  to  convey 
thttillelo  him.  Htmould  have  the  right  to  rely  on  hiBcovenant.andtaktkiaraK^y 
hg  action  upon  il.  Yan  Buren's  grantors  agreed  with  him  that  they  were  seised 
of  the  land,  and  it  was  their  business  to  see  that  their  covenant  in  that  respect 
was  kepi,  when  they  executed  the  deed.  Equity  may  compel  parties  to  execute 
their  agreements,  but  has  no  power  to  make  agreements  for  them,  or  to  substitute 
one  for  another.  And,  tx-sides,  it  appears  from  the  bill  tiiat  the  uorporation  even 
did  not  lose  the  land  or  its  titie  by  the  foreclosure  and  sale  under  the  mortgages. 
It  had  lost  its  title  nearly  or  quite  three  years  before,  in  1840,  by  its  dissolution. 
At  that  time,  and  for  that  cause,  the  title  reverted  back  to  its  original  grantor  or 
his  heirs,  there  being  no  provision  in  its  charter  or  in  any  other  statute  to  avert 


by  Google 


THB  HBASDRB  OF  DAHAQBa.  277 

a  grantor  has  no  right  to  fasten  upon  Iiis  purchaser,  noteru  volens, 
an  after-acquired  title.'  "  Supposing  it  to  be  well  settled,"  said 
the  court,  "  that  if  a  new  title  coma  to  the  grantor  before  the  evic- 
tion of  hiB  grantee  it  would  enure  to  the  grantee,  and  not  deciding, 
because  the  case  does  not  require  It,  whether  the  grantee  even 
after  eviction  might  elect  to  take  such  new  title  and  the  grantor  be 
estopped  to  deny  it,  we  place  the  decision  of  this  case  on  this 
precise  ground,  that  where  a  deed  of  land  lias  been  made  with 
coveuants  of  warranty,  and  the  grantee  has  been  totally  evicted 
from  the  premises  by  a  title  paramount,  the  grantor  cannot  after 
such  entire  eviction  of  the  grantee  purchase  the  title  paramount, 
and  compel  the  grantee  to  take  the  same  against  his  will,  either  in 
satisfaction  of  the  covenant  against  incumbrances  or  in  mitigation 
of  damages  for  the  breach  of  it ; "  ^  and  this  decision  has  been 
followed  and  approved  in  a  very  recent  case  in  Wisconsin.' 

that  coDseqneoce  upon  its  distolution;  Aogell  &  Amee  od  Corp.  128,  129;  2 
Kent's  Com.  305.  At  all  «v«iiU,  the  bill  shows  the  dissolution  of  the  corporation 
■t  the  time  mentioned,  without  showing  that  the  title  to  their  lands  was  saved  in 
such  manner  aa  that  Van  Buren,  or  his  representatives,  coald  by  any  means  have 
acquired  it  under  the  agreement  and  deed,  even  if  be  had  paid  the  mortgages 
subsequently  and  before  foreclosure ;  and  it  u  not  set  up  that  he  had  agreed  to 
pay,  or  that  the  holden  of  the  mortgages  were  bound  to  receive,  or  would  have 
received  payment  of  the  mortgages,  or  either  of  them,  prior  to  the  time  of  tlie 
diosolation  of  the  corporation,  or  pnor  to  ihe  time  of  the  death  of  Von  Buren ; 
or  that  he  at  any  time  knew  or  had  notice  that  he  could  compel  the  corporation. 
or  any  other  person,  to  convey  to  him  the  title  to  said  land ;  or  even  that  he 
knew  or  was  informed  that|his  grantors  were  not  seised  when  they  executed 
the  deed.  Therefore  it  seems  to  me  that  there  is  no  ground  upon  which  to  sua* 
tain  this  bill,  founded  upon  the  neglect  of  Van  Buien  to  pay  the  mortgages,  or 
either  of  them." 

>  Blanchord  v.  Ellis,  1  Gray  (Mass.),  199. 

*  The  opinion  was  predicated  npon  the  covenant  against  incumbrances,  bnt 
tbe  reasoning  applies  equally  to  the  covenant  for  seisin.  "  We  do  not  seek," 
said  Thomas,  J,,  who  delivered  the  opinion,  "for  a  better  illustration  of  tbe 
•oundness  of  this  principle  than  is  furnished  by  the  facts  of  this  case.  The  land, 
for  which  the  consideration  stated  in  tbe  deed  was  {5,520,  was  under  attachment 
in  a  suit  in  which  judgment  bad  been  recovered  for  more  than  fifty  thousand 
dollars;  tbe  entire  tract,  of  which  one  quarter  had  bejn  conveyed  to  the  plaintiff, 
was  afterwards  levied  npon.  seisin  given  to  the  creditor,  and  the  plaintiff  wholly 
evicted.  He  bad  no  estate  or  interest  left.  The  covenant  against  incumbrances 
b^ng  personal,  and  not  running  with  the  land,  he  had  nothing  which  could  psss 
bj  deed.  He  could  not  redeem  his  undivided  quarter,  without  a  redemption  of 
tbe  entire  estate.  He  could  not,  for  a  period  of  ten  years,  enter  upon  the  land, 
without  committing  a  trespaas.    The  defendants  admit  the  existence  of  the  title 

'  Nichol  0.  Alexander,  28  Wis.  130. 
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And,  io  fact,  the  whole  difficulty  which  thie  suhject  presents  (if, 
indeed,  any  really  exist)  growa  out  of  the  eseenti&l  differences 

ptramouDt  and  tbe  eviction  of  the  plaintiff,  but  coDtend,  after  the  eTiction  has 
coutinued  ten  ycara,  that  they  u  gr&ntort  ma}'  avail  themselvea  of  thie  rule  of 
estoppel,  force  the  grantee  to  take  the  estate,  however  changed  the  gitnation 
of  his  own  affairs  or  the  condition  of  the  land.  So  that  the  equitable  rule  of 
estoppel  which  forbids  the  grantor  to  denj'  that  he  had  tbe  estate  which  he  had 
assumed  to  grant,  and  the  truth  of  his  own  covenant,  —  a  rule  established  for  the 
protection  of  the  grantee  and  to  be  applied  only  t4i  effect  justice  aod  prevent 
wrong,  —  is  converted  intoaright  of  election  in  the  grantor,  upon  a  breach  of  his 
covenant  to  pay  back  the  consideration-money,  or  bj  indirection  to  reeonvey  the 
estate.  We  say  an  election  by  the  grantor,  for  it  is  clear  that  the  grantee  cannot 
compel  the  grantor  to  buy  in  the  paramount  title,  but  must  rely  solely  upon  his 
covenants.  It  is  equally  clear  that,  if  the  estate  during  the  eviction  sbonld 
greatly  increase  in  value,  the  grantor  would  not  be  likely  to  purchase  such  para- 
mount title,  but  would  submit  to  an  action  on  his  covenants.  So  that,  under  any 
rule  of  damages  suggested,  the  plaintiff  would  lose  many  of  the  advantages 
resulting  from  the  ownership  of  land,  including  the  increase  of  value  by  the 
application  of  his  own  labor  or  capital,  or  its  rise  in  the  market.  There  is 
neither  mutuality  or  equity  in  such  a  rule.  And  we  are  satisfied,  upon  examina- 
tion of  the  authorities,  that  no  case  will  be  found  which  carries  tbe  doctrine  of 
estoppel  to  the  length  claimed  by  tbe  defendants,  which  in  fact  estops  the  grantee, 
and  leaves  a  right  of  election  in  the  grantor.  The  case  of  Baxter  e.  Bradbuij, 
20  He.  260,  has  been  strongly  pressed  upon  us  as  a  decision  of  the  very  ques- 
tion at  issue.  If  this  were  so,  the  question  having  reference  to  tbe  title  to  land 
in  that  State,  the  decision  on  that  ground,  as  well  front  our  respect  for  that  conrt, 
would  be  entitled  to  the  highest  consideration,  if,  indeed,  it  were  not  conclusive. 
Bat  though  there  are  dicla  in  that  case  which  stale  the  doctrine  very  broadly,  the 
case  itself  differs  materially  from  the  one  at  bar.  That  was  an  action  for  a 
breach  of  the  covenant  of  seisin  in  a  deed  of  warranty,  with  a  mortgage  back 
of  the  premises,  of  the  same  date  to  the  grantor.  Tbe  ground  taken  by  tbe 
counsel  of  the  defendant,  and  npon  which  the  court  seem  to  have  proceeded  in 
their  judgment,  was,  that  there  never  had  been  any  interruption  of  the  poaeeseion 
of  the  plaintiff,  and  seeking  to  deduce  from  that  case  a  rule  for  our  guidance, 
this  circumstance  must  be  deemed  most  material,  as  for  a  breach  of  this  covenant 
against  incumbrances,  nominal  damages  only  could  be  recovered,  unless  the 
plaintiff  had  been  evicted  by  title  paramount,  or  had  actually  discharged  the 
incumbrance.  The  court,  in  the  case  of  Baxter  o.  Bradburj-,  refer  to  a  state- 
ment of  tbe  result  of  the  authorities  by  the  late  Chief  Justice  Parker  in  the  case 
of  Somes  r.  Skinner,  3  Pick.  (Mass.)  52.  An  examination  of  the  whole  opinion 
in  that  case  would  lead  us  to  infer  that  this  statement  was  not  made  without  some 
misgiving  and  distrust.  Tho  precise  question  now  under  consideration  was  not 
before  the  court,  and  what  in  that  part  of  the  case  was  dedded  was,  that  where 
a  title  has  enured  by  estoppel,  it  will  avail  the  grantee  not  only  against  the 
grantor  and  his  heirs,  but  strangers  who  usurp  possession  without  ri^t;  and 
under  the  facts  of  the  case,  and  in  the  view  in  which  it  was  i^iplied,  there  is 
no  occasion  to  reconsider  the  rule  there  stated." 

It  is  true  that  in  this  case  there  had  been  an  eviction,  and  a  late  writer  ot 
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between  the  remedies  admiinstered  according  to  the  forma  of  tlie 
common  law,  and  those  to  which  courts  of  equity  are  accustomed. 
The  common  law  knew  nothing  of  rescisgion  of  contracts  iu  the 
sense  in  which  that  term  is  here  used,  —  it  provided,  and  sought  to 
provide  onljr  a  certain  remedy  for  a  certain  loss,  and  was  inade- 
quate to  work  out  the  incidental  problems  by  which  alone,  in  many 
cases,  substantial  and  final  justice  can  ha  dealt  out  to  both  plain- 
tiff and  defendant.^ 

If,  however,  it  be  considered  that  a  purchaser  still  in  possession, 
and  having  paid  nothing  for  the  paramount  title,  may  be  allowed 
to  have  his  damages  measured  by  the  consideration-money,  it  is 

atnliority  seema  to  limit  the  application  of  the  doctrine  to  auch  a  case,  by  saying, 
"  If  tbe  purt'bawr  be  evicted  bj  &  better  title,  it  is  not  in  the  grantor's  poirer 
afterwards  to  acquire  a  title  to  the  premises,  and  compel  the  grantee  to  accept 
the  same  against  bis  will "  (3  Washbnra  on  Beal  Property,  373,  673)  ;  but  ^e 
retsoDing  wonld  seem  equally  to  apply  to  any  case  where  the  pnrchaaer  had  a 
present  right  to  damages,  as,  for  example,  when  he  had  receired  a  covenant  for 
Miim  and  the  title  had  wholly  failed,  even  though  there  had  been  no  disturbance 
of  the  possession. 

'  Thus  in  the  first  report  of  tbe  Judicature  Commiesion  (composed  of  tbe 
ablest  English  lawyers  of  tbe  day),  made  to  Parliament  in  1669,  it  was  said : 
■'  The  common-law  courts  were  confined  by  their  system  of  procedure  in  most 
actions  (not  brought  for  recovering  the  possession  of  land)  to  giving  judgment  for 
debt  or  damages,  a  remedy  which  has  been  found  to  be  totally  insufGcient  for  the 
adjustment  of  tbe  complicated  disputes  of  modern  society.  The  procedure  at 
OommoD  law  was  founded  on  the  trial  by  jury,  and  was  framed  on  the  supposition 
dtat  eveij  issue  of  fact  was  capable  of  being  tried  in  that  way ;  bat  experience 
has  shown  that  supposition  to  be  erroneous."  And  with  reference  to  tbe  subject- 
matter  of  tbe  text,  it  was  said  in  Combs  n.  Tarlton,  2  Dana  (Ky.).467  :  "There 
are  too  many  questions  growing  out  of  the  rescission  of  a  contract  between 
vendor  and  vendee  put  into  possession,  to  allow  them  to  be  considered  and 
settled  by  the  jary  upon  tbe  trial  of  an  action  of  covenant.  The  vendor  may  be 
entitled  to  a  set-off  for  the  pro&ts  of  land,  for  waste  and  damage ;  and  against 
these  claims  ihe  vendee  may  be  entitled  to  an  allowance  for  improvements.  To 
settle  snch  multifarious  and  complicated  matters,  the  Chancellor  is  more  com- 
petent to  administer  justice  than  the  common-law  judge,  aided  by  the  hasty 
inquiry  of  a  jury."  Mr.  Sedgwick  admits  the  difficulty,  but  solves  it  by  lessen- 
ing the  value  of  the  covenant  to  the  purchaser.  He  says :  "  Any  rule  by  whii.4i 
actoal  damages  are  given  where  no  actual  loss  is  auetained,  has,  in  truth,  no  other 
effect  than  to  engraft  on  the  courts  of  law  a  species  of  specific  performance, 
irregular  and  illegitimate ;  and  which  neither  their  forms  of  procedure,  nor  the 
general  arrangement  of  their  system,  enable  them  to  exercise  without  great 
danger  of  injustice  and  abuse.  The  rule  should  be  considered  cardinal  and 
abaolnte,  that  actual  compensation  shall  only  be  given  for  actual  loss ; "  Sedgwick 
on  Damages,  307. 
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obvious  that  some  provision  should  be  made,  so  far  as  the  Bimple 
machinery  of  the  common  law  will  allow,  by  which,  on  payment  of 
the  damages  by  the  covenantor,  the  estate  which  has  been  sold 
should  be,  such  as  it  is,  revested  in  him.  As  to  this,  it  has  been 
suggested  that  the  recovery  of  damages  upon  the  covenant  for 
seisin  will,  of  itself,  operate  at  law  to  revest  the  title  in  the  cove- 
nantor.' It  has,  moreover,  been  decided  in  two  cases  in  Massa- 
chusetta,  that  a  conveyance  made  by  a  covenantee  who  had 
recovered  back  his  coiiHideration-money  for  a  broach  of  the  cove- 
naut  for  seisin,  passed  no  title  whatever  to  the  purcliEiaer  ;  declsious 
which  must  necessarily  have  proceeded  upon  the  ground  that  the 
title  had,  by  the  recovery  of  the  damages,  become  revested  in  the 
covenantor,' 

<  Kincaid  o.  Brituin,  6  Sneed  (Tenn.),  138,  where  tbe  text  wsa  quoted; 
Parker  v.  Brown,  16  N.  H.  188.  "  If  the  grantee,"  said  Parker,  C.  J.,  in 
delivering  the  opinion  of  the  court,  "  recorera  damages  for  the  bre&cb  of  the 
COTenants  of  aeiBin,  on  the  ground  that  the  grantor  had  no  title  whatever,  the 
operatjou  of  it  mu»t  be  to  eetop  tbe  grantee  from  setting  up  tlie  deed  afterwards, 
u  a  conveyance  of  the  land,  againat  the  grantor.  We  see  not  why  the  grantor 
may  not  again  enter,  if  he  chooses,  as  against  the  grantee.  A  recovery  in  tres- 
pasi  or  trover,  with  aatisfaction,  vests  the  property  in  the  party  against  whom  the 
damages  are  aseeised.  We  are  not  aware  of  any  thing  in  the  nature  of  the  ftutlal 
investiture,  or  in  the  principles  which  regulate  the  title  to  land  at  the  present 
time,  that  should  require  a  different  rule  in  relation  to  real  estate.  The  record 
of  the  recovery  will  furnish  as  good  an  estoppel  as  that  whii'h  arises  from  a  dis- 
claimer ;  Hamilton  v.  Elliot,  i  N.  H.  182.  The  defendants  may  re-enter  if  they 
think  proper,  and  will  hold,  under  their  former  possessions,  against  all  persona 
who  cannot  show  a  better  right."  So,  in  the  recent  case  of  Johnson  n.  Simpson, 
36  N.  U.  96,  where  judgment  bad  already  passed  against  the  defendant,  and  tbe 
only  question  was  of  damages,  the  court  seemed  to  be  of  opinion  that  had  not 
tbe  defendant  been  defaulted  he  would  not  have  been  subjected  to  any  damages 
(on  the  ground  thai  tiie  deed  had  conveyed  a  sufficient  title  to  the  plaintiff),  and 
then  said,  "  It  may  be  a  question  irhelber  the  plaiuliff,  hy  taking  judgment  for 
damages,  may  not  endanger  his  title  to  the  premises." 

*  Porter  D.  Hill,  9  Mass.  36;  Stinson  i>.  Sumner,  id.  IdO.  "  It  would  certainly 
be  manifestly  against  the  principles  of  justice,"  said  the  court,  in  the  latter  case, 
"  that  a  grantee  should  recover  either  his  purchase-money  or  tbe  value  of  Uie 
land,  against  the  grantor,  upon  an  alleged  breach  of  covenant  that  nothing  passed 
by  tbe  deed,  and  that  be  should  yet  be  considered  tbe  owner  of  the  land,  under 
the  very  deed  which  he  had  alleged  to  be  inoperative.  It  has  lately  been  decided 
(Porter  d.  Hill)  that  one  who  has  recovered  judgment  for  damages  for  a  breach 
of  the  covenants  in  his  deed,  upon  an  allegation  diat  the  grantor  was  not  seised 
and  had  no  right  to  sell,  shall  not  set  up  his  deed  against  the  grantor,  or  any  one 
claiming  under  bim,  in  an  action  for  the  land ;  but  that  a  judgment  for  Ibe  recov- 
ery of  damages  for  the  breach  of  such  covenants  shall  avail  against  such  deed, 
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If,  however,  it  is  to  be  conaidered  aa  at  all  doubtful  nliother,  bj 
tbe  recovery  of  tlie  coasideratiou-money,  tlie  estate  would,  by  mere 
operation  of  law,  revert  to  bim  from  whom  the  damages  lia4  beeu 
recovered,  the  court  might,  in  the  exercise  of  its  discretion,  stay 
the  execution,'  or  reserve  the  actual  entry  of  the  judgment  until 
a  reconveyance  were  made  to  him.  It  would,  perhaps,  be  a 
matter  of  prudence  for  the  purchaser  to  offer  such  a  reconveyance 
before,  or  at  the  time  of  the  trial,'  although  it  would  be  no  bar  to 
his  action  that  he  had  not  done  so." 

wheD  pleaded  by  a  party  having  a  right  bo  plead  luch  judgment.  This  case  de- 
pends on  tbe  same  principle."  Such  a  result  seems,  too,  to  bava  been  cbe  opinion 
of  Kent,  C.  J.,  inMorriBc.  I^etpi,  5  Johns.  (N.Y.)  55,  and  has  been  cited  ar^wido 
in  Fitch  c.  Baldwin,  17  Johns.  (N. Y.)  164 ;  and  in  the  recent  cose  of  Blanchard  d. 
Ellis,  1  Gray  (Mass.),  302,  the  courtsaid,  "  Tbe  qaestion  arises.  How  will  the  de- 
fendants, tbe  grantors,  be  protected  f  Will  they  not  still  be  estopped  to  deny  tbe 
title  of  tbe  plaintiff,  if  he  should  bring  his  suit  of  entry  for  tbe  land  ?  The  an- 
swer is,  that  the  judgment  in  this  suit  will  be  a  perfect  bar  to  tbe  plaintiff  and 
those  cluming  under  him ;  Porter  r.  HJII,  9  Mass.  34."  It  would  seem,  however, 
tliat  a  mere  recovery  should  not  by  itself  be  allowed  to  have  nucb  an  effect, 
nnaccompanied  by  any  evidence  of  payment ;  Foss  p.  Slickney,  6  GreenL  (Me.), 
S92. 

■  In  cases  where  the  deed  has,  in  addition  to  the  covenant  for  seisin  on  which 
anit  has  been  brought,  also  contained  coveoauts  for  quiet  enjoyment  or  of  w&r- 
nnty,  aa  to  which  there  had  aa  yet  been  no  breach,  courts  have  ordered  stay  of 
execution  upon  the  judgment  on  the  former  covenant  until  the  plaintiff  should 
have  executed  to  the  defendant  a  quitclaim  deed  of  tbe  premises  or  a  release  of 
tbe  latter  covenants ;  Catlin  v.  HurlburL,  S  Vt.  409 ;  Blake  c.  Bumham.  S  Wil- 
Uami  (Vl).  437. 

'  Alexander  V.  Schreibner,  13  Mo.  275;  Sngd.  on  Vendors,  499.  Intfaerival 
teeatise  on  Vendors  and  Purchasers,  however,  the  author  says :  "  Lord  St.  Leon- 
ards seems  to  consider  that,  where  the  title  is  defective  within  the  covenant,  the 
purchaser,  before  eviction,  may  offer  to  reconvey  tbe  estate  and  claim  the  entire 
parcbaae-money ;  but  no  aatbority  is  cited  for  this  proposition,  which  appears  to 
be  untenable,  the  extent  of  tbe  damnification  being  the  difference  between  what 
the  covenantee  has  and  what  he  ought  to  have; "  Dart  on  Vendors  (4th  ed.), 
724.  In  the  first  edition,  however,  the  criticism  was  tima  expressed ;  "  But  no 
aathority  is  cited  for  this  proposition;  at  any  rate,  if  an  action  were  brought  be- 
fore eviL-tion,  unaccompanied  by  an  offer  to  reconvey,  it  seems  that  tbe  entire 
Tdue  could  not  be  recovered ; "  Dart  on  Vendors  (1st  ed.),  374. 

*  Benderc.  Fromberger,  4  Dall.  (Fa.)  437,  note ;  Ives  v.  Nites,  5  Watts  (Pa.), 
329 ;  Lot  t>.  Thomas,  Pennington  (N.  J.) ,  299 ;  Lawless  v.  Collier,  19  Mo.  485. 
Botlorfp.  Snuth,7Ind.  673,is  not  at  variance  with  this  position.  It  was  an  action 
/or  the  purchate'monejf  of  land  conveyed  with  a  covenant  for  seisin,  and  the  de- 
fendant in  his  answer  (under  the  code)  averred  that  the  grantor  was  not  seised 
of  any  good  title  in  fee-simple,  and  that  the  conveyance  was  of  no  value.     Tbe 
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But  wliaterer  may  be  these  difficuUiBs  in  a  court  of  law,  there 
can  be  little  dotibt,  on  general  principles,  that  equitj'  would  restrain 
a  covenantee  who  had  recovered  back  the  consideration-mouey  from 
setting  up,  as  against  his  covenantor,  that  title  which,  by  his  action 
on  the  covenant,  he  had  asserted  to  be  defective,'  and  would  prob- 
ably decree  a  reconveyance  by  him.* 

pUinttS'  objected  that  the  grantor  might  b&ve  been  Beiaed  of  a  lasser  estate,  and 
that  there  was  no  offer  to  reconvey,  which  objectiooB  the  court  held  to  be  well 
t&ken ;  "  because,  if  the  plaintiff  receives  no  poTchMe-raonej,  he  would  be  enti- 
tled to  a  reconveyance  of  whatever  estate  he  might  have  conveyed."  Apsrt  from 
this,  it  is  well  settled  that  in  an  action  for  the  pnrcbase-money,  mere  absence  of 
title  it  no  defence  to  its  payment;  see  infra,  Ch.  XIV. 

In  the  first  edition  of  this  work,  it  was  aaid :  "  If  nothing  had  been  paid,  and 
no  pecuniary  loss  had  been  suffered,  and  the  posaession  had  not  been  disturbed, 
and  the  purchaser  did  not  ofier  to  reconvey,  it  is  believed  that  nominal  damages 
only  would  in  general  be  allowed.  The  technical  rule,  therefore,  that  the  covB- 
nant  for  seisin  is  broken,  if  at  all,  at  once  and  completely  is,  as  respects  the  dam- 
ages, little  more  than  a  technical  one;"  Covenants  for  Title  (1st  ed.),  p.  63 
(citing  the  case  of  CoUier  v.  Gamble.  10  Mo.  472,  where  it  had  been  held  that 
"  the  reasonable  rule  was  to  recover  nominal  damages  only,  until  the  estate  con- 
veyed was  defeated,  or  the  right  to  defeat  it  had  been  extinguished"),  and  this 
passage  was  cited  in  the  recent  case  of  OverUser  v.  McColHster,  10  Ind.  44,  and 
held  to  be  "  obviously  just."  The  treatise  then  went  on  to  say:  "Cases  may,  of 
course,  occur  in  which,  although  the  purchaser  may  have  paid  nothing  to  bay  in 
the  paramount  title,  and  may  still  be  in  possession,  yet  where  the  future  of  title 
is  so  complete,  and  the  loss  so  morally  certain  to  happen,  that  a  court  might  feel 
authorized  in  directing  the  jury  to  assess  the  damages  by  the  consideration- 
money."  Upon  subsequent  consideraLion,  the  opinion  was  formed  that  the  first 
passage  above  quoted  did  not  correctly  express  the  law,  and  it  was  omitted  in 
the  second  edition.  Since  then  the  case  in  Missouri  came  np  again  (Lawless  t). 
Collier,  19  Mo.  480),  where  the  second  of  the  passages  above  quoted  was 
referred  to,  and  the  case  decided  accordingly.  It  is  believed  that  the  text  aa 
now  offered  contains  the  true  statement  of  the  law,  and  that  if  the  breach 
of  the  covenant  has  occurred,  affecting  the  whole  of  the  lade  (for  where  it  toudies 
part  only,  Morris  v.  Phelps,  5  Johns.  (N.  Y.)  56,  is  a  distinct  authority  that  the 
purchaser  has  no  option  to  rescind),  the  plaintiff  haa  a  ri^t  to  recover  damages 
measured  by  the  consideration-money,  the  effect  of  whose  receipt  will  be,  subject 
to  the  exceptions  hereafler  to  be  noticed,  to  revest  the  title,  such  as  it  is,  in  the 
covenantor.  And  it  may  be  remarked  of  the  case  of  Overiiiser  v.  McColUster, 
above  referred  to,  that  the  Supreme  Court  of  Indiana  seems  to  have  adopted  the 
doctrine  held  iu  England  that  the  covenant  for  seisin  is  not  broken  as  soon  as 
made,  but  that  the  breach  is  "  a  continuing  one  "  until  actual  damage  suffered; 
see  ivpra,  p.  264,  and  infra,  Ch.  VIII. 

'  Bank  p.  Mersereau,  3  Barb.  Ch.  (N.  T.)  671. 

■  McKtnny  v.  Watts,  S  A.  E.  Marsh.  (Ky.)  268 ;  Park  t>.  Cheek,  4  Coldwell 
(Tenn.),  28. 
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Whatever  may  be  the  technical  or  the  practical  rule  as  to  the 
measure  of  damages  upon  a  total  breach  of  the  corenant  for  seisin, 
it  ia  veil  aetUed  that,  upon  a  partial  breach,  a  purchaser  may,  and, 
it  seems,  muat  recover  pro  tanto.  Thus  where  in  the  early  case  of 
G^ray  V.  Briscoe,^  one  covenanted  that  he  was  seised  of  Blackacre 
in  fee-simple,  when  in  fact  it  was  copyhold  land,  and  the  jury  were 
directed  to  give  damages  according  to  the  rate  at  which  the  county 
valued  fee-simple  more  than  oopyliold  land,'  So  where  in  a  case 
iu  New  York,*  the  grantors  had  a  life-estate  in  four-aiiths  of  the 
premises  and  a  fee  in  the  remainder,  it  was  hetd  in  an  action  on 
the  covenant  for  seisin  that  the  damages  should  be  measured  by 
deducting  the  value  of  the  life-estate  from  four-sixths  of  the  pur- 
chase-money, and  without  interest,  as  there  was  no  one  to  call 
upon  the  plaintiff  for  the  mesne  profits.  So  where  a  tenant  for  life 
having  conveyed  with  covenant  for  seisin  in  fee,  the  purchaser  was 
held  entitled  to  recover  the  consideration-money,  deducting  there- 
from the  value  of  the  life-estate,*  and,  for  the  same  reason  as  in  the 
case  last  cited,  without  interest  The  principle  adopted  in  these 
cases  has  been  recognized  and  applied  in  many  others.^ 

'  Noy,  142.  In  the  report  of  tbia  cue  it  hu  beei^  erroneously  printed,  "held, 
tlie  coventmt  was  not  broken;"  bat  the  context  enfficiently  shows  this  to  be  a 
mjitake.  "  This  case  well  illnstrates  that  want  of  any  precise  measure  of  dam- 
ages which  characterizes  almost  all  the  early  English  decisions ; "  Sedgirick  on 
Damages.  163. 

*  In  Wace  v.  Bickerton,  8  De  G.  &  S.  751,  one  seised  of  a  fee-simple  estate 
worth  £57  per  annora,  and  of  an  estate  for  life  worth  £190  per  annum,  con-reyed 
them,  on  the  marriage  of  his  son,  to  trustees,  and  coTenanted  that  they  were 
together  worth  £200  a  year,  and  that  he  was  seised  thereof  id  fee-simple,  free 
from  all  incninbrances.  Upon  the  death  of  the  settlor,  his  grandchild,  the  only 
issueof  the  marriage,  filed  a  bill  agunst  the  executors  of  his  grandfatherrpraying 
a  dectaration  that  the  estate  of  the  latter  was  indebted  to  the  trasteee  of  tbe  aet- 
tlement  in  such  a  lum  as  would  be  sufficient  to  make  up  from  its  income  die 
dtfierentie  between  the  value  of  the  fee-simple  estate;  viz.,  £57,  and  the  annual 
•am  of  £200.  Bat  Tice-Chancellor  Brace  held  that  he  was  entitled  not  only  to 
the  sum  prayed  for,  but  to  such  a  sum  aa  would  produce  the  annual  Talue  of  the 
ertate  held  for  life ;  viz.,  £190  per  annum. 

'  Guthrie  n.  Pngsley,  12  Johns.  (N.  T.)  126. 

*  Tanner  b.  Livingston,  12  Wend.  (N.  Y.)  83 ;  Lookwood  e.  Stwrdevant,  6 
Conn.  878. 

*  Blanchard  t>.  Hoxie,  S4  Me.  376 ;  Horrisoo  e.  U* Arthur,  49  id.  667 ;  Ela  e. 
Card,  2  N.  H.  175;  Hubbard  o.  Norton,  10  Conn.  435;  lUckert  p.  Snyder,  9 
Wend.  (N.  Y.)  416;  Bryan  v.  SmaUwood,  4  Ear.  &  McHcnry  (Md.),  483; 
Nyce  t).  Obertc,  17  Ohio,  76 ;  Mills  t.  Cadin,  22  Vt.  98  (in  wUch  case  it  waa 
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It  naturally  follows  that  upon  a  failure  of  title  iu  a  Bpecific  part 
of  the  subject  of  the  sale,  either  party  may,  for  the  purpose  of 
affecting  the  damages,  produce  evidence  to  show  the  relative  value 
whicli  that  part  bears  to  the  whole,  and  this,  as  was  said  in  the 
case  of  Morris  v.  Phelps,'  operates  with  equal  justice  as  to  all  the 
parties  to  a  conveyance.  "  Suppose,"  said  the  court,  "  a  valuable 
stream  of  water,  with  expensive  improvements  upon  it,  with  ten 
acres  of  adjoining  barren  land,  was  sold  for  ten  thousand  dollars, 
and  it  should  afterwards  appear  that  the  title  to  the  stream  with 
the  improvements  on  it  failed,  but  remained  good  as  to  the  residue 
of  the  land,  would  it  not  be  unjust  that  the  grantee  should  be 
limited  in  damages,  uuder  his  covenants,  to  an  apportionment 
according  to  the  number  of  acres  lost,  when  the  sole  inducement 
to  the  purchase  was  defeated,  and  the  whole  value  of  the  purchase 
had  failed  ?  So,  on  the  other  hand,  if  only  the  title  to  the  nine 
barren  acres  failed,  the  vendor  would  feel  the  weight  of'eztreme 
injustice,  if  he  was  obliged  to  refund  nine-tenths  of  the  considera- 
tion-money. This  is  not  the  rule  of  assessment.  The  law  will 
apportion  the  damages  to  the  measure  of  value  between  the  land 
lost  and  the  land  preserved.  This  doctrine  is  laid  down  as  an  ele- 
mentary rule  in  Pothier's  treatise  on  the  contract  of  sale.'    He 

held  not  to  have  been  error  to  admit  lifb  usnratice  tables  to  show  the  valoe 
of  the  life-eBtate)  ;  McNear  e.  McComber,  18  Iowa,  U ;  Phillips  v.  Reicfaert.  17 
Ind.  120 ;  Hoot  e.  Spade,  20  id.  326.  In  Teny  p.  Drabenstadt,  18  P.  F.  Smith 
(Pa.),  400,  the  covenantee  wm  evicted  in  an  action  of  dower  of  one-third  oflhe 
land.  The  court  below  inatmcted  ihe  jury:  "In  meaiunng  tbe  damans  /on 
roust  take  into  consideration  the  age  and  health  of  the  widow ;  and  it  has  been 
held  that  the  rule  of  damages  wonid  be  the  amount  of  the  depreciation  of  the  fe»- 
simple  interest  according  to  the  coosideration-mone;  paid  to  the  covenantor;  " 
and  the'Supreme  Court  said:  "The  rule  laid  down  clearly  appears  to  have  been 
that  the  jnry  should  find  for  the  plaintiB'  the  value  of  the  life  interest  of  the 
widow,  estimating  the  fee-simple  by  the  purchase -money.  This  is  certainly  in 
accordance  with  the  authorities."  In  McAlpin  v.  Woodruff,  11  Ohio  St.  R. 
125,  the  covenantee  was  a  leasee  for  ninety-nine  yeSrs  at  a  fixed  rent,  that  being 
the  whole  consideration,  and  upon  a  recovery  hy  the  lessor's  widow  of  her  right 
of  dower,  it  wss  held  tiiat  the  covenantee  was  not  entided  to  recover  the  present 
value  of  the  dower  interest,  to  be  measured  by  the  life  tables,  but  to  an  abat^ 
ment  of  one-third  of  the  rent  during  the  widow's  life ;  and  the  lessee  was  en- 
joined, during  that  time,  from  collecting  more  than  two-thirds  of  the  rent.  Some 
of  the  caaes  here  cited  were  actions  upon  other  covenants  than  that  for  seisin; 
but  as  to  this  there  is  no  difference  in  principle  between  them. 

'  6  Johns.  (N.  Y.)  66. 

'  Trait*  du  Contrat  de  Tcnte,  No.  139,  142,  199. 
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saye  th&t  an  evictioa  of  part  of  the  thing  sold  not  only  gives  an 
action  on  the  warranty,  but  the  purchaser  will  recover  a  proportion 
of  the  price  paid,  in  a  ratio  to  the  amount  of  the  part  from  which 
be  waa  evicted  ;  and  that  if  the  eviction  be  of  an  integral  part  of 
the  estate  sold,  as,  for  iuatance,  of  a  meadow  or  vineyard  belonging 
to  the  farm,  the  damages  must  be  assessed  according  to  a  valua- 
tion of  the  price  of  the  meadow  or  vineyard,  and  the  proportion 
which  it  bears  to  the  price  of  the  whole  estate.  Nothing  cau  be 
clearer  than  the  equity  of  this  rule,"  ^  and  it  has  been  frequently 
recognized  and  applied,^  and  in  a  recent  case  in  the  Exchequer, 

■  ■>  Thu  suue  principle,^  contiDued  the  leAmed  judge,  "  a  to  be  met  with  in 
tbe  civil  law.  Bonitatis  estimationem  faciendam,  cum  part  ecirtdtw.  And 
Ulpina  puts  and  aiisnen  this  question:  Quid  enim,  »i,  quod/uitin  agro pretioait' 
nmuDi,  hoe  eviclunt  ett;  out  quod  Jiat  tn  ayro  viliaaimumf  jEglimabilur  loci 
qualilas,  tt  $ie  eril  regrutuM ;  Dig.  21,  2,  1.  1,  1.  13,  and  1.  64,  g  3.  The  recov- 
eiy  in  vbliw  upon  the  ^amntj  at  comuion  Uir  wa»  regulated  by  the  same  rule. 
The  capita  ad  ealaitiam  was  issued  to  take  aa  mucb  land  of  the  warrantor  as  was 
equal  to  the  value  of  the  land  lost.  Cape  dt  terra  in  baUiva  tua  ad  valentiam 
lanta  Itrra  quod  B.  elamat  tti  jut  mtum ;  and  if  tbe  lands  of  the  warrantor  lay  in 
another  county,  different  from  that  in  wbinh  the  laoda  in  controversy  lay,  then 
the  lands  in  question  were  first  appraised  by  a  sheriff'B  inquest,  and  afterwards 
the  writ  went  to  the  sheriff  of  tbe  other  county,  to  take  lands  of  eqnal  value, 
wbicb  value  was  specified  in  the  writ;  Bracton,  384  a.  6.  If  the  recovery  in 
the  present  case  had  been  of  an  undivided  part  of  all  the  lands  conveyed  by  the 
deed,  ihen  the  rule  of  apportionment  of  damages  according  to  the  relative  value 
could  not  have  been  applied,  and  this  distinction  runs  through  the  authorities  on 
die  sabjeci.  But  the  plaintiff's  title  failed  only  to  an  undivided  part  of  a  speci- 
fied tract,  and  remained  good  to  another  and  larger  tract  conveyed  by  tbe  same 
deed  and  included  in  the  same  consideration.  The  apportionment  according  to 
the  rcLktive  value  is  therefore  strictly  and  justly  applicable." 

•  Dickens  r.  Shepperd,  3  Murphey  (N.  C),  626 ;  Wallace  v.  Talbot,  1 
McCord  (8.C.),  467;  Leland  o.  Stone,  10  Mass.  463;  Cornell  t>.  Jackson,  3 
Cosh.  (Mass.)  510 ;  Griffin  n.  Reynolds,  17  How.  (U.  S.)  611 ;  Blanchard 
t>.  Hoxie,  34  He.  376 ;  filancbard  c.  Blanchard,  48  id.  177 ;  Giles  b.  Dugro,  1 
Doer  (H.  Y.),  381 ;  Major  v.  Duanavant,  26  111.  266 ;  Raines  tt.  Calloway,  27 
Tesaa,  686.  In  Pennsylvania  this  doctrine  waa,  in  King  v.  Pyle,  8  Serg.  &  Rawle 
(Pa.),  166,  limited  to  a  case  where  fraud  had  been  practised,  Tilghman,  C.  J., 
saying,  "  I  give  no  opinion  irbether,  in  case  of  a  fair  tale  and  in  an  eviction  of 
tt  small  part,  the  measure  of  damages  should  be  the  average  price  agreed  to  be 
paid  for  the  whole  tract.  I  will  aa\j  aay  that  I  do  not  consider  that  point  as 
settled;"  but  in  tbe  subsequent  case  of  Lea  e.  Dean,  3  Wharton  (Pa.),  331,  tbe 
court  said;  "It  has  also  been  contended,  supposing  that  the  plaintiff  is  entitled 
to  recover  for  the  non-conveyance  of  the  one  acre  one  hundred  and  forty-four 
perches,  that  he  ought  only  to  recover  back  such  proportion  of  the  whole  pur- 
chaae^noney  paid  by  him  as  tbe  one  acre  one  hundred  and  forty-four  perches 
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the  loss  of  the  use  of  part  of  the  prBmiBeg  for  the  purpose  for  which 
tliey  had  been  leased  was  cousidered  to  be  a  proper  element  for 
the  jury  ou  the  question  of  damages.^ 

But  iu  this  case  of  Morris  v,  Phelps,  another  question  of  mudi 
practical  importance  arose.  It  was  urged  for  the  plaintiff  that  if 
he  were  restricted  from  recovering  more  than  the  consideration- 
money,  he  ought  not  to  recover  Uia;  that  he  had  a  right  to  fiill 
damE^es  for  the  whole  laud,  and  ought  not  to  be  compelled  to  ac- 
cept a  good  title  as  to  part,  where  there  was  uo  title  to  the  other 
part,^  for  the  very  part  which  was  lost  might  have  been  the  princi- 
pEil  inducement  to  the  purchase ;  in  other  words,  that  the  purchaser 
had  a  right,  under  such  circumstances,  to  use  the  macliinery  of  an 
action  ou  the  coyenaut  for  seisin  as  a  means  of  rescinding  the  sale.' 
But  the  court  held  tliat,  in  the  first  place,  the  plaintiff  had  never 

be&n  to  the  whole  quantity  of  land  paid  for.  This,  however,  evea  iika  ca»e  qq- 
tainted  with  frand,  baa  neither  reason  nor  authority  to  support  it,  u  is  very 
clearly  shown  by  Chief  Justice  Kent,  in  Morris  v.  Phelps,  5  Johns.  (N.  T.)  56." 
And  in  the  more  recent  case  of  Beaupland  t>.  McKeen,  4  Casey  (Pa.),  134,  this 
was  considered  to  be  settled  law ;  see  Nelson  n.  Matthews,  2  Uen.  &  Munf. 
fVa.)  164. 

'  Bolph  V.  Crouch,  Law  Rep.  S  Ex.  44.  The  plainUff,  who  was  a  florist,  had 
leased  a  house  and  an  adjoining  lot,  and  built  a  conservatory  upon  the  latt«r. 
There  was  a  paramount  title  to  the  back  ends  of  both  lots,  under  whidi  he  was 
evicted.  Besides  a  reduction  of  the  rent,  the  jury  found  the  value  of  the  con- 
servatory and  compensation  for  loss  of  the  land,  and  this  was  sustained  by  the 
court.  "  The  plaintiff,  relying  on  the  performanue  by  the  defendant  of  bis  cove- 
nant [for  quiet  eojoynient],  orect«d  the  conservatory  for  the  better  and  more 
conveniently  carrying  on  of  his  trade  as  a  florist.  He  has  lost  the  use  of  it,  and 
I  think  he  is  entitled  to  the  sum  given  him  by  the  jury  for  that  loss ; "  per  Kelly, 
C.  B.  It  will,  however,  be  remembered  that  as  between  landlord  and  tenant, 
Uie  roeasare  of  damages  is  not  the  same  as  between  vendor  and  purchaser, 
for  the  reason  that  as  between  the  Utter,  all  relatJons,  as  a  general  rule  (except 
of  course  as  to  paymeot  of  the  unpaid  purchase-money},  cease  with  the  execu- 
tion of  the  deed.  AliUr  iu  many  cases,  in  leaaes,  and  even  in  sales  where  the 
unpaid  purchase-money  is  to  be  secured  by  buildings  to  be  erected  by  the  pur- 
chaser; see  supra. 

'  Citing  Forrer  e.  Nightengal,  2  Espinasse,  689,  where  the  defendant  had 
sold  a  leaoehold  interest  for  eight  and  a  half  years,  and  it  turned  out  that  ^is 
interest  in  the  premises  was  for  sis  years  only.  Lord  Kenyon  said  that  the  pur- 
diaser  hid  a  right  to  consider  the  contract  at  an  end,  and  bring  bis  action  to 
recover  back  any  sum  he  might  have  paid  in  part  performance.  This,  however, 
it  must  be  noticed,  was  the  case  of  an  txeeutonf  contract,  and  no  lines  are  more 
sharply  drawn  than  those  which  distinguish  die  rights  of  vendor  and  purchaser  in 
an  executory,  as  distingnisbed  from  an  executed,  contract  for  the  sale  of  land. 

»Seef»r««.Ch.XlV. 


by  Google 


THB  HBABDBE  OF  DAKAGSS.  287 

offered  to  rescind  the  sale,  nor,  if  he  had,  did  he  conceiTe  that  it 
would  have  availed  him  ia  a  court  of  law,  since  tlie  contract  was 
executed  aud  part  of  the  consideration  fulfilled,  and,  apart  from 
Uiis,  there  was,  it  was  said,  nothing  in  the  case  to  authorize  the 
plaintiff"  to  go  for  the  whole  consideration,  because  the  title  to  part 
failed.  That  fact  alone  did  not  rescind  the  sale  after  the  deed  was 
delivered  aud  the  consideration  paid,  and  the  plaintiff  was  held  to 
be  entitled  to  recover  damages  only  in  proportion  to  the  extent  of 
the  defect  of  title.^ 

The  same  ground  was  taken  in  a  late  case  in  Indiana,  where  it 
was  claimed  that,  as  the  lot  had  been  purchased  for  a  particular 
purpose,  aud  as  the  failure  of  title  rendered  the  premises  useless 
for  that  purpose,  the  case  should  he  taken  out  of  the  general  rule 
which  measured  the  damages  only  b;  the  relative  value  of  the  part 
lost,  but  the  case  was  decided  in  accordance  with  the  rule  iu 
Morris  vr  Plielps.'     And   whatever  may  be  the  apparent  or  real 

'  "  This  IB  an  old  and  well-settled  rule  of  diwnages,"  said  the  court ;  "  thus  in 
the  caie  of  Beauchanip  c.  Damory,  Year  Book,  39  Edir.  III.  4,  it  was  held  by 
Hill,  J.,  that  if  one  be  bound  to  warranty,  he  warrants  tiie  entirety,  but  he  shall 
not  render  in  value  but  for  that  which  waa  lost.  Id  IS  Edw.  IV.  3  (and  tvhich  case 
ia  cited  in  fiuatard's  caae,  4  Coke,  121  b),  the  same  principle  was  admitted, 
and  it  was  declared  and  agreed  to  by  the  court,  that  in  exchange,  where  a  want 
of  title  existed  as  to  part,  the  party  evicted  might  enter  as  for  a  condition 
broken,  if  he  chose ;  but  if  he  sued  to  recover  in  value,  he  should  recover  only 
according  to  the  value  of  the  part  lost  Though  the  condition  be  entire  aud 
extends  to  ill,  yet  it  was  said  that  the  warranty  upon  the  exchange  might 
severally  extend  to  part.  So  in  the  case  of  Gray  t>.  Briscoe,  Noy,  142,  B. 
covenanted  that  he  was  seised  of  Blackacre  in  fee,  whereas  in  truth  it  was  copy- 
hold land  in  fee,  according  to  the  custom ;  and  the  court  said  that  the  jury 
•bonld  give  damages  according  to  the  difference  iu  value  between  fee-aimple 
land  and  copyhold  land.  There  is  then  no  law  or  reason  why  the  plaintiff 
should  recover  more  than  one-sixth  of  the  consideration' money  and  interest,  for 
the  two  tracts  mentioned  in  the  first  count,  and  five-sixths  of  tbe  consideralion- 
monej  and  interest  for  tbe  tract  mentioned  in  the  second  count." 

'  Phillips  V.  Reicbert,  17  Ind.  122,  "  The  counsel  for  the  appellee  admits,^ 
■aid  tbe  court,  "  that  there  are  no  autboriUes  directly  sustaining  the  position 
thus  asaumed.  We  have  looked,  within  a  limited  range,  for  authorities  upon  this 
point,  but  find  none.  The  absence  of  authority  sustaining  tbe  position  is  some 
evidence,  at  least,  that  such  is  not  the  law.  An  analogy  u  sought  to  be  drawn 
from  the  rule  that  where  goods  are  ordered  from  a  manufiicturer  for  a  particular 
pnrpose,  there  is  an  implied  warranty  that  they  shall  be  fit  for  the  purpose  de- 
signed. Such  warranty  may  well  be  implied,  and  yet  furnish  no  analogy  for 
settling  Uie  rule  of  damages  on  a  breach  of  the  express  warranty  of  title  con* 
tained  in  the  covenanla  of  a  deed ; "  and  somewhat,  but  not  fiiUy  to  the  same 
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hardship  of  the  rule  bo  laid  down,  there  appears  to  be  no  escape 
from  it  in  any  purely  common-law  form  of  proceeding.' 

If  any  doubt  exist  as  to  the  right  of  the  holder  of  a  covenant  for 
seisin  or  of  right  to  convey,  to  recover  the  consideration-money  or 
a  part  of  it  when  he  lias  neither  lost  the  land  nor  incurred  expense 
in  purchasing  the  paramount  title,  there  is  none  with  respect  to 
the  covenant  against  incumbrances,  which,  while  being  considered 
equally  with  them  to  be  broken  as  soon  as  made,  is  yet,  as 
respecte  the  measure  of  damages,  treated  purely  as  a  covenant  of 
indemnity,  and  it  is  well  settled  that  if  the  incumbrance  has  in- 
flicted no  actual  injury  upon  the  plaintiff,  and  he  Iiaa  paid  nothing 
towards  removing  or  extinguishing  it,  he  can  obtuin  but  nominal 
damages,  as  it  is  considered  that  he  shall  not  be  allowed  to  recover 
a  certain  compensation  for  running  the  risk  of  an  uncertain  injury," 
Thus,  in  Delavergne  v.  Norria,*  the  plaintiff  proved  the  existence 
of  several  mortgages  on  the  premises  conveyed,  on  which  he  had 
paid  part  of  the  amount  thereby  secured,  leaving  &  balance  still 
due  thereon,*  and  the  court  held  that  judgment  should  be  entered 
only  for  the  amount  which  he  had  actually  paid.  "If  the  plain- 
tiff when  he  sues  on  a  covenant  against  incumbrances  has  extin- 
guished the  incumbrance,  he  is  entitled  to  recover  the  price  he 
has  paid  for  it.  But  if  he  has  not  extinguished  it,  but  it  is  still  an 
outstanding  incumbrance,  his  damages  are  but  nominal,  for  he 
ought  not  to  recover  the  value  of  an  incumbrance  on  a  contingency 
where  lie  may  never  be  disturbed  by  it.  This  is  the  reasonable 
rule ;  for  if  he  was  to  recover  the  value  of  an  outstanding  mort- 

efiect,  are  the  CMes  of  Batcbelder  c.  Sturgis,  3  Cuib.  (Mau.)  901,  and  Wethei^ 
bee  o.  Bennett,  2  Allen  (Mmb.),  430,  si^ra.  It  shoulJ  be  noticed  alao  of  Phil- 
lips 0.  Reichert  that,  like  maiij-  others  heretofore  referred  to,  it  vat  not  an 
action  on  the  coTenant,  but  its  breach  vas  iet  up  as  a  defenc-e  to  payment  of  the 
purchaie-money. 

'  Thus,  while  in  Rolph  e.  Crouch,  Law  R.  3  Ex.  44,  referred  to  tupra  (which, 
it  muat  be  borne  in  mind,  was  a  case  between  landlord  and  tenant),  the  juiy 
were  suffered  to  let  tbe  loss  of  the  purpose  for  which  the  property  had  been 
leased  enter  into  the  measure  of  damages,  there  was  no  pretence  of  rescinding 
tbe  contract  upon  tbat  ground  in  a  court  of  law. 

'  Vane  v.  Lord  Barnard,  GUb.  Eq.  7,  per  Lord  Cowper;  see  tbis  case  tttpm, 
p.  91,  «. 

»  7  Johns.  (N.  Y.)  358. 

*  It  also  appeared  that  the  defendant  was  insolvent  and  unable  to  pay  any 
part  of  the  mortgages. 
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gage,  the  mortgagee  might  still  resort  to  the  defendaut  on  liis 
persooal  obligation  and  compel  him  to  pa;  it ;  ^  and  if  the  pur- 
chaser feels  the  inconvenience  of  existing  incumbrances,  and  the 
hazard  of  waiting  nntil  Be  is  evicted,  he  may  go  and  satisfy  the 
mortgage  and  then  resort  to  his  covenant."  ^  This  case  has  been 
frequently  cited  and  approved,  and  the  rule  that  nominal  damages 
only  are  to  be  recovered  for  a  merely  technical  breach  of  the  cove- 
nant against  incambrances  is  supported  by  the  entire  weight  of 
authority  .B 

'  Hie  inggeation  that  the  holder  of  the  incumbrance  might  re«ort  to  other 
remedies  aguost  the  covenantor  and  thua  subject  him  to  a  double  Iom,  arising 
from  the  Hine  cause,  wa«  also  made  ia  Davis  e.  L^man,  6  Conn.  256,  and  Brooks 
tr.  Moodf,  20  Pick.  (Mass.)  471.  In  Stanard  v.  Eldridge,  16  Johns.  (N.  Y.) 
254,  it  was  said,  "  It  is  supposed  that  Uiia  principle  ii  not  applicable  here,  for  it 
is  stated  in  the  case  that  no  bond  was  g^ven ;  sdll  the  mortgagor  might  be  sued 
on  ihe  covenant  to  pay  the  money  which  is  imported  in  every  mortgage.  We 
ought  not  to  refine  on  this  salutary  principle,  that  before  there  can  be  a  recovery 
on  a  covenant  against  incumbrances  the  covenantee  must  pay  and  satisfy  them." 

*  So,  in  Bnman  d.  Bingham,  26  N.  Y.  494,  the  premises  were  conveyed  with 
a  covenant  that  they  were  free  from  all  incumbrance  except  three  mortgages, 
amounting  in  the  aggregate  to  $12,400.  The  plaintiff  proved  that  the  mortgages 
amounted  to  (12,600,  and  that  he  had  paid  $3,000.  "  The  existence,"  said  the 
coart,  "  of  9400  of  incumbrances  in  excess  of  the  amount  named  in  the  cove- 
nant constituted  a  breach  of  the  covenant,  and  entitled  the  plaintiff  to  nominal 
damages,  without  having  made  any  payment.  Such  covenant  is  broken  as  soon 
as  made,  if  ever.  When  the  plaintifi'  paid  the  excess  of  $400,  he  became  enti- 
tled to  recover  that  amount  as  damages  for  the  breach." 

*  Bean  t>.  Mayo,  5  Greenl.  (Me.)  94 ;  Kandell  b.  Mallett,  14  Me.  51 ;  Her- 
rick  o.  Moore,  19  id.  313 ;  Clark  v.  Perry,  80  id.  161 ;  Read  d.  Pierce,  36  id. 
450 ;  Richardson  t..  Dorr,  6  Vt.  20 ;  Willson  v.  Willaon,  6  Foster  (N.  H.),  235 ; 
Smith  o.  Jefis,  44  N,  H.  482 ;  Davis  e.  Lyman,  6  Conn.  255 ;  Prescott  n.  True- 
man,  4  Mass.  627;  Wymane.  Ballard,  12  d.  304;  Jenkins  c.  Hopkins,  8  Pick. 
(Mm>.)  348 ;  Leffingwell  v.  EUiot,  id.  457  (s.  o.  10  id.  204,  infra.  TufU  t>. 
Adams,  id.  649  ;  Brooks  n.  Moody,  20  id.  476;  Comings  v.  Little,  24  id.  269; 
Pitcher  p.  Livingston,  1  Johns.  10;  Delavergne  r.  Norris,  7  id.  358;  Hall  e. 
Dean,  IS  id.  106 ;  Stanard  o.  Bldridge,  16  id.  264 ;  Baldwin  v.  Munn,  2  Wend. 
406;  Stewart  p.  Drake,  4  Halsted  (N.  J.),  141;  Patterson  o.  Stewart.  6  Watts 
&  Serg.  528;  Foole  v.  Burnet,  10  Ohio,  317;  Whisler  o.  Hicks,  6  Blackf. 
(Ind.)  102 ;  Smith  0.  Ackerman,  id.  541 ;  Pomeroy  s.  Burnett,  8  id.  143 ;  Brady 
V.  3pur«k,  27  111.  478 ;  Willets  t>.  Burgess,  M  id.  500 ;  Pillsbury  n.  Mitchell,  5 
Wis.  21,  citing  the  text.  In  Reasoner  t.  Edmundson,  5  Ind.  393,  when  a 
paramount  mortgage  had  been  foreclosed,  this  course  of  decision  was  carried 
SO  Cu  as  to  hold  that  although  "  the  mortgage  did  constitute  a  breach  of  the 
covenant  t^t  the  property  was  unincumbered,  yet  f^r  this  breach  only  nom- 

i  recoverable  till  afler  the  purchaser  has  been  evicted."    See 
19 
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But  as  nothing  is  better  settled  than  that  upon  a  corenant  of 
indemnitj,  Btriotly  so  called,  if  the  covenaDtee  sue  before  loss  has 
been  sustuued,  the  verdict  must  be  for  the  defendant,  and  also 
that  such  verdict  will  be  no  bar  to  a  subsequent  recorei?  nfUr  loss 
has  been  sustained,  it  may  be  reasonably  asked  why,  if  the  cove- 
nant against  incumbrauces  h&astotike  measure  of  damagea,  treated 
as  a  covenant  of  indemnity,  should  there  be  a  recovery  of  even 
nominal  damages  if  no  loss  has  been  sustained,  and  will  such 
recovery  be  a  bar  to  a  future  action  ? 

The  answer  to  this  is  purely  technical ;  in  nearly  all  of  the 
.  United  States  the  covenant  is  regarded  as  a  covenant  in  pratenti, 
and  broken  ae  soon  as  made,  being  "  single,  entire  and  perfect  in 
the  first  instance," '  and  of  course  the  right  of  action,  and  the 
right  to  damages  instantly  accrues,  and  although,  as  has  beeu  seen, 
the  plaintiff  has  been  allowed  to  extinguish  the  incumbrance  after 
suit  brought  and  to  measure  his  damages  by  the  amount  so  paid, 
yet  where  such  is  not  the  case  and  the  incumbrance  bos  inflictwl 
no  actual  injury,  though  the  right  of  actiou  may  be  perfect,  the 
right  to  damages  is  but  nominal.^ 

And,  as  has  been  already  said,  inasmuch  as  a  recovery  of  even 

u  to  covenanti  of  indemnity  geoerBlly,  Chtce  n.  Hinmtii,  8  Wend.  (N.  T.) 
462 ;  BockfeUer  v.  Donelly,  6  Cowea  (N.  V.)<  41S>  qneitioaed  in  Aberdeen  v. 
Blftckin&r,6mU(N.Y.),324;  Gilberts  Winuw,  1  Comet  (N.  Y.)  6G3;  JeOers 
p.  Johnaon,  1  Zabr.  (N.  J.)  73.  In  the  first  of  these  ciaet  the  corenant 
w&s  for  indemDitj  against  liability,  which  diatinguiihea  it  therefore  from  the 
others.  (In  the  recent  case  of  Conner  c.  Beam,  43  N.  H.  202,  this  dietiaction 
was  elaborately  noticed).  The  student  will,  of  course,  obseire  the  difference 
between  a  covenant  of  indemni^  against  incumbrances  and  a  covenant  to  dis- 
charge of  incumbrances.    See  tupro,  p.  94. 

'  i  Kent's  Comm.  472,  and  see  Silly  a«  to  this  subject,  infra,  Ch.  X. 

■  Thus,  SB  was  said  in  Smith  v.  Jefts,  U  S.  H.  483,  "  this  covenant,  being  m 
pratadi,  was  broken  as  soon  as  it  was  made,  and  a  right  of  action  at  once 
arose  to  the  plaintiff  to  recover  such  damages  as  be  suBtaiiied.  If  he  eitin- 
guisbed  the  incumbrance  by  the  payment  of  a  reasonable  sum,  he  might  add  that 
to  his  damages,  even  thongfa  paid  after  tbe  commencement  of  his  suit ;  but  if  not 
extinguished  at  the  time  of  tbe  assessment  of  the  damages,  he  could  not  so  add 
tbe  amount,  but  would  be  entitled  to  nominal  damages  only;  Osgood  v.  Os- 
good, 39  N.  H.  309;  Willson  e.  Willson,  6  Foster  (N.  U.),  2^0;  Brooks  t>. 
Moody,  20  Pick.  (Mass.)  474 ;  Thayer  v.  Clemence,  22  id.  49» ;  Clark  v.  Swift, 
3  Met.  390 ;  4  Kent  Com.  471,  472 ;  2  Washb.  R.  P.  649.  Tbe  right  of  action, 
then,  was  perfect  in  the  plaintiff  immediately  on  the  delivery  of  the  deed,  and  tbe 
subsequent  eztinguishmcnt  of  tbe  incumbrance  by  either  party  coalA  only  affect 
the  damages  and  not  the  right  of  aotion." 
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nominal  damageB  can  be  pleaded  in  bar  of  an;  action  which  might 
be  Babaeqnently  brought,  since  there  can  be  bat  one  recover;  for 
one  breach,'  the  practical  UBeleaBueBS  in  many  caaoB  of  the  cotb- 
nant,  as  a  covenant  of  indemnity,  is  sufficiently  apparent.' 

Where  the  iDcumbrance  cannot  be  extinguished  or  removed 
by  purchase,  it  has  been  often  said,  in  a  general  way,  that  the 
damages  are  to  be  estimated  by  the  jury  according  to  the  injury 
arising  from  the  existence  of  the  incumbrance.^ 

If  the  incumbrance  be  an  easement  or  servitude,  the  damf^s 
may,  upon  well-settled  principles,  be  based  upon  the  natural  and 
proximate  consequences  to  the  plaintiff  of  the  existence  and  con- 
tinuance of  the  incumbrance.*    Ttius  where  the  incumbrance  was 

>  Bupra,  p.  266. 

■  A  good  illustration  ia  afforded  b;  the  case  of  Read  v.  I^erce,  36  Me.  460, 
where  the  defenduit  bad  cooTeyed  to  the  plaiotiff  certain  premises  with  cove- 
luuitB  for  auisin,  of  right  to  convey,  against  iDcumbranceB  and  of  warranty,  and 
some  years  aAer,  the  plaintiff  had  been  evicted  under  a  paramount  mortgage. 
The  defendant  pleaded  bis  discharge  in  faankraptcy,  between  the  dal«  of  the 
d«ed  and  &e  ericUon,  which  Uie  court  held  to  be  no  defence  as  againet  the  cove- 
nant of  warrantj,  of  which  there  was  no  breach  until  eviction,  and  therefore  no 
ezining  claim  provable  before  the  commissioner  of  bankruptcy  (as  to  which  see 
fe/ra,  Ch.  Xlli.)  ;  bat  that  as  to  the  covenant  against  incumbrances  the  dischar;ge 
was  a  bar,  as  although  the  covenantee  had  not  paid  off  the  mortgage,  yet  he 
might  have  proved  his  claim  before  the  commissioner,  altboogh  only  nominal 
daoiages  would  then  have  been  allowed  him. 

*  Prescott  t>.  Trueman.  4  Mass.  630 ;  Harlow  v.  Thomas,  15  Pick.  69 ;  Balch- 
eMer  v.  Sturgis,  9  Cush.  (Mass.)  206;  Hubbard  v.  Norton,  10  Conn.  422; 
Willion  D.  Willson,  6  Foster  (N.  H.),  229;  Porter  v.  Bradley,  7  R.  I. 
642;  Giles  v.  Dugro,  I  Duer  (N.  Y.),  336;  see  Dexter  e.  Manley,  4  Cush. 
(Mass.)  14,  »upra,  p.  254,  n. ;  Mills  r.  Catlin,  22  Vt.  106. 

*  Greene  r.  Creighton,  7  B.  I,  10;  Harlow  o.  Thomas,  16  Pick.  (Mass.) 
66.  This  would,  of  course,  exclude  evidence  as  to  the  effect  of  the  in- 
cumbrance upon  any  special  purpose  or  uqp  peculiar  to  the  owner  which  had  not 
formed  the  bans  of  the  contract ;  Hadley  c.  Baxendale,  9  £xch.  3SS ;  Greene  v. 
Creighton,  mqnra ;  Batthelder  b.  Sturgis.  3  Cush.  (Mass.)  201 ;  Wetberbee  r. 
Bennett,  S  Allen  (Mass.),  430.  In  this  last  case  the  distinction  was  thus  clearly 
noticed  by  Hoar,  J. ;  "  In  Batchelder  c.  Sturgis  it  was  held  that  evidence  was 
inadmissible  that  the  pnrchase  was  made  with  a  particidar  view  to  a  resale, 
■nd  that  the  opinion  of  experts  of  the  effect  of  the  incumbrance  upon  a  sale 
eould  not  be  given  to  the  jury.  In  that  case  the  incumbrance  was  a  lease,  and 
it  was  considered  that  an  opinion  upon  die  effect  of  a  lease  upon  a  sale  wotild 
be,  in  its  nature,  imaginary  and  conjectural,  and  therefore  of  no  value.  But 
in  the  caae  at  bar  the  plaintiff  was  not  allowed  to  show  tiiat  be  purchased  the 
estate  for  the  pnrpose  of  selling  it  again;  and  the  incumbrance  being  an  ease- 
ment, which  impaind  the  permanent  value  of  tiie  estate  for  all  purpoaea  and 
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a  right  of  way  over  the  Und  which  subsisted  at  the  time  of  the 
conveyance  and  for  some  time  after,  the  court  said,  in  a  recent 
case  in  Masaachusetts, "  The  defendant  contended  that  the  evidence 
showed  that  the  plaintiff  had  never  been  disturbed  in  the  enjoyment 
of  his  estate  by  any  user  of  the  way,  and  that  tlie  riglits  of  way 
had  been  extinguished  without  expense,  and  asked  tliat  the  jury 
should  be  instructed  to  return  a  verdict  for  nominal  damages  only, 
but  the  Judge  declined  to  ^ve  these  instructions.  It  does  not 
follow  from  these  facts  that  no  actual  damages  had  been  sustained. 
While  tlie  right  of  way  lasted,  the  plaintiff  was  precluded  from 
using  the  part  of  the  land  covered  by  the  way  as  fully  as  he  might 
otherwise  have  done.  He  could  not  set  a  tree,  or  a  post,  or  a 
building  upon  it,  or  enclose  or  cultivate  it,  or  sell  or  lease  it  to 
any  person  to  whom  such  an  incumbrance  would  be  objectionable. 
It  was  an  apparently  permanent  subtraction  from  the  substance  of 
the  estate."  ^ 

If  the  incumbrance  be  an  unexpired  term  of  years,  it  has  been 
held  that  "  the  extent  of  that  term  and  the  annual  value,  or  the 
interest  of  the  purchase-money,  should  be  the  measure  for 
damages ;  "  ^  or,  as  has  been  said  more  precisely,  "  in  the  case  of 

uses,  the  opinion  of  skilled  witnesses  tu  la  the  difference  tn  market  vaiut  oeeaticned 
bn  the  incumbrance  wu'  rigbtly  admitted  The  fact  th&t  an  estate  can  be  sold  is 
one  of  its  elements  of  value,  and  is  not  to  be  excluded  from  consideration ;  thou^ 
it  is  not  to  be  considered  as  a  reason  for  enhancing  damages,  that  the  purchaser 
acquired  it  for  the  special  purpose  of  selling  it  again  dirtctli/."  Indeed,  if  such 
an  element  were  admitted  into  (he  question  of  damages,  no  purchaser  could  ever 
be  aafe,  because,  except  in  the  case  of  a  lease,  and  more  especially  that  of  an 
improring  lease,  or,  what  is  for  this  purpose  practically  much  the  same  thing, 
the  sale  of  land  upon  a  fee  farm  rent  to  be  secured  hy  the  erection  of  buildings, 
the  purpose  for  which  the  purchase  is  made,  although  communicated  to  the 
vendor,  does  not  in  general  enter  into  the  consideration  between  the  parties.  S«B 
tupra,  p.  256. 

'  Wetherbee  t>.  Bennett,  2  Allen  (Mass.),  429. 

■  Bickert  V.  Snyder,  9  Wend.  (N.  Y.)  423.  The  jury  had,  on  the  trial,  been 
directed  to  asaesB  the  damages  hj  the  consideration-monej  paid  for  that  part  from 
which  the  plaintiff  had  been  evicted,  which  thq  Supreme  Court  said  would  have 
been  correct  if  a  breach  of  the  covenant  for  seisin  bad  been  proved,  but  that  the 
evidence  went  to  the  possession  and  not  to  the  right  of  profiertj.  There  was  noti 
in  fact,  a  covenant  against  incumbrances  in  the  deed,  the  covenants  being  for  quiet 
enjoyment  and  of  warranty,  but  the  case  is  here  introdaced  as  illusirative  of  the 
principle.  In  Batchelder  v.  Sturgis,  3  Cush.  (Mase.)  206,  the  Supreme  Coortof 
Maisachosetta,  in  referring  to  Rickert  v.  Snyder,  said,  "  This  rule  may  do  justice 
in  aome,  perhaps  in  many  cases,  but  this  court  is  not  prepared  to  adopt  it  as  a 
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an  unexpired  term  or  lease,  the  rule  la  the  fair  rental  value  of  the 
land  to  the  expiration  of  the  term."  '  So  where  the  premises  were 
incumbered  hj  a  life-estate,  it  was  considered  that  the  measure  of 
damages  was  "  the  value  of  the  estate  for  tlie  time  during  which 
the  purchaser  was  kept  out  of  enjoyment  by  reason  of  the  incum- 
brance ; "  ^  .and  when  this  time  has  not  expired  at  the  date  of  the 
trial, the  ordinary  life-tables  have  been  held  admissible  in  evidence 
to  show  the  value  of  the  incumbrance.^ 

In  cases  where  the  defect  of  title  or  the  incumbrance  has  or 
coold  be  obtained  or  removed  by  purchase,  it  is  considered  tliat 
the  plaintiff  is  entitled  to  recover  tlie  amount  wliich  he  has  fairly 
and  reasonably  paid  for  that  purpose,*  the  burden  of  proof  being 
npon  him  to  show  what  the  outstanding  title  or  incumbrance  was 
general  rule.  Where  Uie  incambrance  hu  been  remoTed,  the  general  rule  in 
this  court  fixes  the  damages  at  the  amount  paid  to  remoTe  the  incnmbrance.  .  .  . 
The  rule  ii,  that  for  such  iDCumbrancea  ai  a  covenantee  cannot  remoTe,  he  shall 
recover  a  just  compensation  for  the  real  injury  resulting  from  the  incumbrance. 
Though  it  is  desirable  to  have  as  definite  and  precise  rules  upon  the  subjeLi  of 
damages  as  are  practicable,  it  seems  impoaaible  to  eBtablish  any  more  precise 
general  rule  in  this  olass  of  cases.  Cases  must  go  to  the  jury  for  an  assessment 
of  damages  on  this  general  principle,  and  with  such  instructions  ai  maybe  proper 
and  applicable  to  the  drcumstances  of  each  case.  Oue  of  the  modes  in  nbich 
the  damages  may  be  assessed  is  the  annual  value,  and  may  perhaps  be  found  to 
be  the  jnst  rule  in  this  case." 

'  Porter  p.  Bradley,  7  B.  I.  642. 

■  Christy  e.  Ogle,  33  HI.  295 ;  and  where,  in  MoAlpin  v.  Woodruff,  11  Ohio 
State  R.  120,  the  plaintiff  who  was  in  possession  under  a  lease  for  years  renew- 
able forever,  had  withheld  one-third  of  the  rent,  in  order  to  meet  the  assignment 
of  dower  to  the  lessor's  widow  of  one-third  of  the  premises,  it  was  held  that  hia 
damages  could  be  but  nominal. 

'  MiUs  V.  Catlin,  22  Vt.  106. 

•  Spring  f.  Chase,  22  Me.  505;  Beed  c.  Fierce,  36  id.  45S;  Wiltson  v. 
WilLion,  6  Foster  (N.  H.),  236;  Davis  v.  Lyman,  6  Conn.  255;  Wyraan  t.. 
Bridgcn,  4  Mass.  150;  Wyman  v.  Ballard,  12  id.  304;  Chapel  e.  Bull,  17  id. 
221;  Tufts  t).  Adams,  6  Pick.  (Mass.)  549;  Brooks  r.  Moody,  20  id.  475; 
Coming*  v.  Little,  24  id.  266;  Batchelder  n.  Sturgis,  9  Cush.  (Mass.)  205; 
Waldo  r.  Long,  7  Johns.  (N.  Y.)  176;  DeUvergne  r.  Norris,  id.  358;  Hall  e. 
Dean,  13  id.  105 ;  Stanard  v.  Eldridge,  16  id.  264 ;  Baldwin  v.  Munn,  2  Wend. 
(N.  T.)  405 ;  Stewart  b.  Drake.  4  Halsted  (N.  J.).  141 ;  Funk  v.  Voneida,  11 
Serg.  &  Rawle  (Pa.),  112;  Brown  e.  Brodhead,  3  Whart.  (Pa.)  104;  Cane  r. 
AUen,  2  Dow,  296.  per  Lord  Redesdale;  Henderson  c.  Hunderson,  13  Mo. 
1S2 ;  The  City  v.  Bisiell.  46  id.  160,  citing  the  text;  Snyder  v.  Lane,  10  Ind. 
424 ;  Hnrd  e.  HaU,  12  Wis.  1 12 ;  Bailey  o.  Scott,  13  irl.  620 ;  Eaton  v.  Tall- 
madge,  22  id.  628;  McGary  t>.  Hastjngs,  39  Cal.  360;  Burk  v.  Clements,  16 
lad.  13^ ;  Brandt  o.  Fester,  6  Iowa,  287 ;  Baker  t>.  Corbett,  26  id.  320. 


by  Google 


294  THB  MEABIIBG  OF  DAHA0E3. 

really  worth,  the  mere  fact  of  paymeDt  being,  in  general,  no  eri- 
dence  whatever  of  tliis,^  and  in  the  absence  of  such  evidence,  it 
seems  that  only  nominal  damages  can  be  recovered.' 

'  In  Lawless  e.  Collier,  19  Mo.  4S0,  Collier  hul,  for  the  consideration  of 
$2,668,  sold  ceruin  had  to  Gamble,  vith  a  coTentnt  for  seisin.  Gamble  snbse- 
quently  conveyed  this  title  to  Mills,  and  afterw&rds  discovered  a  paramount  title 
in  the  heirs  of  Stoddard,  which  was  then  held  by  one  Lawless,  and  which  he 
purchased  for  the  sum  of  $1,000  and  the  aitignmenl  to  LomUnofhU  (QambU't) 
right  of  action  against  Collier.  By  means  of  such  purchase  Gamble  was  enabled 
to  perfect  the  title  which  he  had  conveyed  to  Mills,  and  suit  was  then  brought 
against  Collier  upon  this  covenant  for  seisin  in  the  name  of  Gamble  to  the  use  of 
Lawless.  The  court  below  held  that  the  measure  of  damages  was  the  sum  paid 
by  Gamble  to  Lawless  for  the  estate  be  thus  acquired  with  interest,  but  this  in- 
struction was  reversed  on  writ  of  error.  "  Under  the  peculiar  circumstances  of 
this  case,"  snid  Scott,  J.,  who  delivered  the  opinion,  "  what  ia  the  measure  of 
damages?  Can  it  be  said  that  the  purchase-money  paid  by  Gamble  to.Lawless 
is  the  just  measure?  Was  it  by  the  payment  of  the  sum  of  91,000  only  that 
Gamble  was  enabled  to  secure  the  title  or  possession  of  his  vendee,  and  thereby 
prevent  «  recourse  against  him  on  bis  covenant  P  Such  an  assertion  is  not 
warranted  by  the  facta.  We  cannot  say  that  Lawless,  iu  making  a  sale  of  his 
land,  did  not  regard  the  covenants  of  Collier  ns  worth  the  full  sum  which  Uiey 
were  given  to  secure.  He  i^d  not  convey  to  Gamble  the  identical  land  that 
Gamble  bad  conveyed  to  Mills.  His  conveyance  of  itself  did  operate  but 
partially  to  secure  Gamble,  and  thereby  destroy  his  recourse  against  Collier  for 
his  purchase-money.  It  was  by  acts  of  Gamble,  subsequent  to  Lawless^  convey- 
ance, that  bis  vendee's  title  was  perfected.  What  right  had  Gamble  then  to 
adopt  a  course  of  conduct  which  would  have  impured  the  recourse  of  Lawless' 
trustee  on  the  covenants  which  had  been  assigned  to  him  for  the  bene6t  of 
Virginia  Lawless.  In  so  doing  be  would  bave  injured  the  plain^fif,  and  have  de- 
stroyed apart  of  the  consideration  be  had  given  to  Lawless  for  his  interest  in  the 
Stoddard  claim.  Would  not  Gamble  then  have  been  liable  to  Vu^inia  Lawless 
for  the  destruction  of  the  right  which  he  had  assigned  for  her  benefit.  This  is 
the  consequence  flowing  from  holding  that  the  $1,000  paid  by  Gamble  to  Lawless 
should  be  the  measure  of  damages  in  this  action.  This  would  be  unjust  to 
Gamble.  It  would  be  placing  him  in  the  attitude  of  a  wrong-doer  to  the  plain- 
tiff, whilst  performing  an  act  dictated  by  coneideratione  of  justice  to  himself  and 
to  those  to  whom  he  was  under  obligations  to  indemnify.  Is  it  not  more  just 
that  Collier  should  refund  the  money  he  has  received  from  Gamble,  the  consider- 
ation of  which  has  entirely  failed,  than  that  Gamble  should  be  placed  in  the  con- 
dition of  enriching  himself  at  the  expense  of  another?  No  one  can  say  that, 
without  the  assignment  of  the  covenants  in  Collier's  deeds,  Gamble  ever  would 
have  been  enabled  to  obtain  Lawless'  interest  in  the  Stoddard  claim.  We  know 
not  bow  those  covenants  were  estimated.     No  rule  is  known  by  which  their  valoe 

*  Harlow  V.  Thomas,  15  Pick.  (Mass.)  69 ;  Anderson  t>.  Knox,  20  Ala.  166 ; 
Dickson  V.  Desire,  23  Mo.  167 ;  Fate  v.  Mitchell,  23  Ark.  G90. 
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Bot  the  propoflition  that  the  plaiotiff  ia  entitled  to  recover  the 
amount  which  he  haa  thus  paid,  muat,  it  aeems,  be  taken  with  the 
qoalificatioQ  that  this  amount  must  not  exceed  the  conaideration- 
money  and  intereat  in  those  States  in  which,  on  the  covenants  for 
qaiet  enjoyment  and  of  warranty,  the  limit  of  damages  is  the  same 
aa  OD  the  covenant  for  seisin.  This  was  first  decided  iu  Dimmick 
V.  Lockwood,'  where  the  application  of  the  rule  was  oue  of  some 
hardship.  The  premises  had  been  conveyed  by  two  tenants  in 
common  to  tlie  plaintiff,  in  conaideratioD  of  $250.  He  made  im- 
provements which  inoreaeed  the  value  of  the  land  to  $2,000,  and 
aflerwarda  oue  undivided  half  of  this  property  was  sold  under 
an  execution  upon  a  judgment  for  $3,844,  which  was  held  against 
one  of  the  tenanta  in  common.  The  plaintiff  brought  an  action  on 
his  covenant  against  incumbrances,  in  which  the  defendants  in 
their  plea  tendered  the  sum  of  $126,  the  half  of  the  consideration- 
money  paid,  and  contended  that  this  must  be  the  limit  of  damages. 
The  plaintiff  urged  that  he  was  entitled  to  recover  an  amount  suf- 
ficient to  indemnify  him  for  the  loss  he  had  sust^ned,  and  that 
inasmuch  aa,  under  the  authorities  juet  referred  to,  he  would  have 
been  entitled,  in  case  he  had  paid  the  amount  of  the  judgment,  to 
recover  what  be  had  thus  paid,  be  should  be  allowed  damages  to 
the  amount  of  the  incumbrance,  without  regard  to  the  amount 
of  the  consideration-money.  It  was  said  by  the  court  that  no 
similar  case  was  to  be  found  in  the  books.  Those  arising  on  cove- 
nants against  incumbrances  had  been  cases  where  the  incumbrance 
was  less  than  the  consideration-money,  and  in  them  there  waa  little 
difficulty.  But  it  had  been  often  and  conclusively  settled  that  a 
purchaser  could  not  increase  his  damages  by  reason  of  improve- 
ments, which  the  plaintiff  would  indirectly  seek  to  do  by  the  doc- 
trine contended  for.  "  It  may  be  asked,"  said  Savage,  C.  J.,  who 
delivered  the  opinion,  "  to  what  extent  may  a  purehaser  go  under 
such  circumstances  in  creating  a  claim  against  his  vendor  ?  Sup- 
can  be  reduced  below  the  auma  tiiey  were  given  to  secure."  It  thoald  be 
obMrved  thit  whers  in  the  above  opinion  tbe  court  apeik  of  the  aiaigninent  b; 
Gamble  of  the  coTcnuita  in  Collier's  deeds,  it  is  meant  the  aasignment  of  the 
right  of  KctioD  upon  thoM  covenant*,  —  of  the  right  to  uie  Gamble's  name  in  a 
mit  against  Collier;  for  the  covenant  for  seiain,  being  held  in  America  to  be 
broken  as  soon  aa  made,  ia  of  conree  incapable  of  direct  aasignment.  This  will 
appear  fiom  the  previous  report  of  the  case  in  10  Mo.  (Gamble  v.  Collier)  which 
should  be  read  in  connection  with  the  above  opinion. 
'  10  Wend.  (N.  Y.)  142. 
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pose  the  plaintiff,  instead  of  building  a  house,  had  paid  $3,000, 
and  brought  this  suit  to  bo  reimbursed,  he  would  bring  himself 
within  the  language  of  some  of  the  judges  who  say  that  a  purchaser 
is  entitled  to  recover  what  he  has  paid,  and  jet  I  apprehend  he 
would  not  be  permitted  to  recover  that  amount.  But  suppose, 
again,  what  is  probabljr  the  real  state  of  this  case,  two  persons  are 
tenants  in  common  of  an  acre  of  ground  worth  $100,  one  a  wealth; 
man  and  the  other  insolvent ;  being  teuants  in  common,  thej  unite 
in  a  conveyance  with  the  usual  covenants ;  can  the  purchaser  pay 
a  lien  of  $3,344,  a  debt  due  by  the  insolvent,  and  recover  it 
from  his  tenants  in  common,  who  may  have  no  earthly  connec- 
tion witli  him  ?  I  state  this  case  hypothetically,  to  show  how  the 
rule  contended  for  by  the  pluntiff  may  work  the  height  of  in- 
justice to  a  mere  stranger.  .  .  .  Among  all  the  cases  cited,  there 
is  none  in  our  own  court  where  the  purchaser  has  been  permitted 
to  recover  beyond  tlie  consideration,  and  interest,  and  costs. 
There  is  none  in  Massachusetts,  where,  under  the  covenant  against 
incumbrances,  tlie  purchaser  has  recovered  any  more,  though  there 
the  rule  allows  a  recovery  for  the  value  at  the  time  of  eviction. 
All  the  reasons  of  our  own  judges  go  to  limit  the  responsibility  of 
the  grantor  to  the  consideration  with  interest  and  costs,  and  I  am 
unwilling  to  go  further  where  the  principles  to  be  eatablished  may 
lead  to  great  injustice." 

A  subsequent  case  in  Oliio  was  decided  upon  the  same  principle.' 
The  consideration  paid  was  (1,020,  and  the  purchaser  had  ex- 
tinguished an  incumbrance  amounting  to  $1,773.95,  which  sum  he 
claimed  as  bis  measure  of  damages.  But  it  was  said  by  the  court, 
"  If  this  he  correct,  then  upon  this  covenant  a  recovery  to  a  much 
greater  amount  may  be  had  than  upon  the  covenant  of  warranty, 
which  is  ever  considered  the  principal  covenant  in  a  deed.  ...  If, 
in  the  present  action,  he  can  recover  this  amount  with  interest,  he 
recovers  more  than  he  would  hare  done  had  he  entirely  lost  the  laud. 
There  would  seem  to  be  some  inconsistency  in  this."  After  refer*' 
ring,  then,  to  the  case  of  Dimmick  v.  Lockwood,  it  was  said :  "After 
full  consideration  and  careful  examination,  we  have  been  led  to 
the  conclusion  that  the  law  is  as  laid  down  in  this  case.  That  the 
true  measure  of  damages  in  an  action  for  the  breach  of  the  cove- 
nant against  incumbrances  is  the  amount  paid  to  remove  the  in- 

■  Foote  V.  Bnniet,  10  Obio,  334. 
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cnmbrance,  vith  ioterest,  provided  the  same  do  not  exceed  the 
purcliase-mouey  aud  interest.  But  in  iio  case  can  a  purchaser 
recover  greater  damages  for  the  breach  of  any  of  the  ordiuary 
covenautfi  in  his  deed,  than  for  a  breach  of  the  covenant  of  war- 
ranty." The  role  adopted  in  Dimmick  v.  Lockwood  has  been 
Biuce  affirmed  in  New  York,  and  approved  elsewhere.^ 

Wliile  it  seems  to  have  been  correctly  stated  in  the  opinion 
in  that  case  that  there  had  been,  at  that  time,  no  case  actually 
decided  in  Massachusetts  where  the  purchaser  had  been  suffered 
to  recover  more  than  the  consideration-money  for  a  breach  of 
the  covenant  against  incumbrances,  yet,  judging  from  the  re- 
marks in  recent  cases  in  that  State  and  others  in  New  England, 
where  upon  tlie  covenants  for  quiet  enjoyment  and  of  warranty 
the  value  of  the  land  at  the  time  of  eviction  forms  the  measure 
of  damages,  there  can  be  little  doubt  that  in  a  case  similar  to 
Dimmick  v.  Lockwood  the  limit  of  the  recovery  would  be  ex- 
tended beyond  the  consideration-money  and  up  to  the  value  of 
the  land,  and  however  this  might  be  in  case  the  covenant  against 
incumbrances  were  the  only  one  in  the  conveyance,'  there  would 

■  Grant  v.  TaQmui,  20  N.  Y.  191 ;  Cox  o.  Henrj,  8  Ca^y  (P&.),  21 ;  WiU- 
soD  e.  WillaoD,  5  Potter  (N.  H.).  239;  Brady  v.  Sparck,  27  lU.  482. 

'  In  Chapel  v.  Bull,  17  Mtisa.  221,  no  qnertion  arose  u  to  increaBed  vilue  of 
tbe  land.  One  of  two  tenants  in  common  sold  his  undivided  half,  corenanting 
againit  incumbrances,  while  proceedings  in  partition  were  pending  under  which 
the  premises  were  sobseqaentlj  sold,  and  a  deed  made  to  the  purchaser.  In  an 
action  on  the  corenaiit  against  incumbrances,  it  was  held  that  the  measure  of 
damages  was  the  whole  consideration -money  and  interest  {_aecord.  Willson  v. 
Willson,  h  Foster  (N.  H.).  236).  This  case,  therefore,  obviously  decided,  as 
was  subsequently  sud  in  Jenkins  e.  Hopkins,  8  Pick.  (Mass.)  319.  that,  "on 
a  breach  of  the  covenant  agaiust  incumbrances,  where  the  incumbrance  waa 
dianged  into  a  title  adverse  and  indefeasible,  the  plaintiff  was  entitled  to  recover 
the  money  he  had  paid  for  the  land,  with  interest.  For  in  sach  case  the  estate 
conveyed  is  entirely  defeated,  and  the  purchaser  cannot  remove  the  in- 
coiabrance,  nor  cftu  he  enter  upon  and  enjoy  the  land ;  and  it  would  be  idle 
to  require  him  to  purchase  it,  in  order  that  he  might  be  entitled  to  his 
damages  for  the  breach  of  the  covenant  against  incumbrances.  Indeed,  soch 
a  state  of  fiurta  comes  very  near  proving  an  actual  eviction,  and  falls  short 
of  it  only  because  there  has  been  no  actual  possession  by  the  grantee,  so  ^at 
be  cannot  be  evicted.  And  this  constitutes  a  difference  between  cases  of  this 
kind  and  the  common  cases  of  mortgage,  attachment,  or  rights  of  dower,  whid) 
may  be  removed  by  the  grantee,  and  the  amount  of  his  damages  ascertained  in 
that  way.  The  piinciple,  which  constitutes  a  difference  between  the  case  of 
Chapel  t>.  Bull  and  the  cases  in  which  it  has  been  held  that  for  a  breach  of  the 
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bo  no  doubt  that  if  it  were  accompaaied  with  a  coveoiuit  for  qoiet 
enjoyment  or  of  warranty,  the  damages  would  be  assessed  as  for  a 
breach  of  those  covenants,  a&d  by  that  means  the  purcbaser  receive 
allowance  for  improvements.^ 

As  to  the  measure  of  damages  upon  a  breach  of  the  covenant 
for  further  assurance  there  is  little  authority  to  guide  us,  redress 
upon  this  covenant  being  generally  sought  in  equity.'  lu  the 
case  of  King  v.  Jones,*  a  woman  being  seised  of  certain  premises, 
mortgaged  them  for  £300.    She  subsequently  married,  and  her 

COTenant  tgaingt  iocumbrBDcea  nominal  danugCB  onl/  can  be  recovered,  anleu 
tbe  incumbrance  bad  been  removed,  is,  that  in  tbe  latter  ntjie,  ibe  plainttS*  ii  in 
poBBeBBJon  of  the  estate,  ii  undiaturbed  in  tbe  enjojment,  and  may  remain  lo ; 
wliereaa,  in  the  former  ca«e,  and  that  now  before  di,  Uie  plaintiff  is  not  in  po*- 
■easion,  nor  can  be  enter  witbout  being  a  trespaiser  upon  one  who  has  tbe  title, 
and  -nha  ii  preautned  to  be  in  posseiiion  according  to  his  title."  At  the  present 
Aiy,  however,  the  facts  in  Chapel  t>.  Bull  would,  according  to  tbe  weight  of 
authorit}',  clearlj  aroonnt  to  an  eviction. 

■  Norton  v.  Babcock,  2  Met.  (Mua.)  G19  (see  this  case,  wupra,  p.  273) ; 
Elder  «.  True,  3S  He.  104. 

Mr.  Sedgwick,  in  that  part  of  hia  Treatise  on  the  Heaaure  of  Damages  wluch 
refera  to  these  covenants  (p.  180),  conaider^d  tbe  case  of  Dimmick  e.  Lockwood 
to  be  open  to  much  obaervstiou,  and  greatly  to  diminiab  the  value  of  tbe  cove- 
nant against  incumbrances.  "  By  surrendering  the  property  to  the  previous 
incumbrance,  a  valid  claim  may  always  be  created,  to  the  extent  of  the  considei^ 
atjon-money,  and  to  thia  it  aeema  the  recovery  under  this  covenant  is  in  every 
instance  to  be  limited.  A  case  may,  however,  easily  be  imagined,  where  tbe 
incumbrance  is  well  known,  where  the conaideration-moneyisafair  representative 
of  tbe  value  without  tbe  incumbrance,  where  the  grantor  agrees  to  remove  it, 
and  the  covenant  against  incumbrances  is  inserted  for  tbe  express  purpose  of 
making  it  certain  that  be  will  do  so.  In  such  a  case  the  application  of  this  prin- 
ciple would  be  extremely  inequitable.  For  it  must  not  be  forgotten  that  tbe 
aeverity  of  the  arbitrary  rule  which  declares  the  consideration  named  in  tbe  deed 
to  be  the  actual  price  paid,  ia  but  little  mitigated  by  tbe  permission  given  to  tbe 
parties  to  contradict  it  by  parol  proof.  Such  evidence,  after  the  lapse  of  a  few 
years,  will  generally  be  difficult  of  production,  in  many  caaea  impoaaible,  and  the 
mere  burden  of  proof  is  always  a  eerious  roiponsibility."  It  may  be  obaerved, 
however,  that  when  the  incumbrance  is  greater  than  tbe  considenUion-niaiiey, 
the  dauiage  to  the  purchaser  can  never  exceed  the  amount  of  the  latter,  nnles^ 
as  in  Dimmick  r.  Lockwood,  he  has  made  valuable  improremenla  or  tbe  land 
has  increased  in  value ;  in  bo^  of  which  cases,  we  have  seen  the  decisions  in 
New  Tork,  and  in  most  of  the  States,  allow  no  increase  of  damages  by  reason 
of  those  circnnutances,  and  it  seems,  therefore,  rather  with  this  doctrine  than 
with  the  decision  in  that  case  that  fkult  ibould  be  found. 

*  Ivjra,  Ch.  XV.  »  6  Taunton,  418. 
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hueband  and  herself,  In  coneideration  of  j£SOO  paid  to  the 
mortgagee  and  of  X855  paid  to  themeelTes,  joined  with  the  mort- 
gagee in  the  conveyance  of  the  premiaeB,  by  deed  of  lease  and 
release  to  the  plaintiff's  ancestor,  the  Iiueband  covenantuig  for 
himself  and  bis  wife  for  further  assurance.  This  conveyance  was 
of  course  inoperattve  to  pass  the  title  of  the  wife,  by  reason  of  no 
fine  being  levied  for  that  purpose.  After  the  death  of  the  wife,  her 
devisee  filed  a  bill  against  the  plaintitf,  who  was  the  heir  of  the 
grantee  under  this  conveyance,  praying  to  be  let  into  possession, 
and  that  the  plaintiff  should  be  decreed  to  convey  the  same  to  him, 
on  payment  of  what  might  remain  due  of  the  jCSOO,  after  account- 
ing for  the  rents  and  profits,  and  a  decree  and  reconveyance  were 
made  accordingly,  upou  which  the  plaintiff  brought  suit  against 
the  executor  of  the  husband,  who  had  been  the  covenantor  in  the 
deed.  On  tlie  trial  it  appeared  that  the  grantee  had  in  his  lifetime, 
and  in  that  of  the  wife,  requested  the  husband  to  procure  the  fine 
to  be  levied,  which  the  latter  during  a  course  of  eighteen  months 
assured  him  was  being  done.  A  verdict  was  found  for  ^£955,  con- 
sisting of  X855,  —  BO  much  of  the  purchase-money  as  the  plaintiff 
had  not  been  repaid  as  assignee  of  the  mortg^e  under  the  decree, 
—  and  £100  interest ;  upon  which  the  defendant  moved,  first,  in 
arrest  of  judgment,  on  the  ground  that  the  breach  having  been  in 
the  lifetime  of  the  ancestor,  the  damages  belonged  not  to  the  heir 
but  to  the  executor  ;  and,  secondly,  in  reduction  of  damages,  that 
the  plaintiff  was  not  entitled  to  the  £100  interest,  for  it  was  the 
plaintiff's  own  laches  that  he  did  not  sue  instantly  on  the  eviction, 
in  which  case  no  interest  would  have  accrued.  Upon  the  last 
point,  the  court  observed  that  the  plaintiff  was  entitled  upon  this 
same  declaration  to  recover  damages  for  all  the  time  past,  during 
which  he  had  been  kept  out  of  the  poBsession  of  the  estate,  and 
therefore,  as  he  would  be  entitled  to  an  equivalent  or  greater  sum 
under  another  name,  it  would  be  uaeless  to  grant  a  rule  upon  that 
ground ; '  and  upon  the  motion  in  arrest  of  judgment,  it  was 

'  In  tbe  coune  of  the  argnmeDt,  Muitfield,  C.  J.,  aiid :  "  In  the  pretent  cue 
tbe  ancestor  miglit  hive  sued  and  could  have  recovered  the  wbole  value  of  tbe 
estate  ;  at  this  time  of  day  there  conld  have  been  no  difBoul^  npon  that  point ; " 
but  in  delivering  tbe  opinion  of  the  court.  Heath,  J.,  said :  "  The  ancestor  paid 
his  purcbaie-money,  relying  on  the  vendor's  covenant;  he  required  him  to  per- 
form it,  but  gave  him  time  and  did  not  me  him  instantaneoualj  for  his  neglect, 
bat  waited  for  the  account.  He  was  to  do  »o  until  the  oltimate  damage  was  siu- 
tained,  for  otherwise  he  could  not  have  recovered  the  whole  valae." 
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decided  tliat  the  ultimate  damage  not  Iiaving  been  sustained  in  the 
time  of  the  ancestor,  the  action  remained  to  the  heir  (who  repre- 
sented the  ancestor  in  respect  of  land,  as  the  ezecntor  did  in  respect 
of  personalty)  in  preference  to  the  executor.' 

It  is  presumed  that,  on  this  side  of  tlie  Atlantic,  if  the  analogy 
to  the  rules  which  govern  the  measure  of  damages  on  the  other 
covenantB  for  title  were  observed,  the  mere  refusal  to  execute  the 
fdrther  assurance  would  not  of  itself  entitle  the  plaintiff  to  more 
than  nominal  damages,  unless  it  should  appear  that  by  such  refusal 
the  plaintiff  had  sustained  the  ultimate  damage  that  might  ever 
occur  to  him  hj  reason  of  that  refusal.^ 

Interest  upon  the  amount  of  the  consideration-money  is  allowed 
to  the  plaintiff  as  part  of  his  damages,  in  order  to  counterbalance 
the  claim  for  mesne  profits  which  the  owner  of  the  paramount 
title  may  recover.^ 

Every  endeavor  is,  however,  made  by  the  courts  to  limit  the 
recovery  of  interest  within  the  hounds  of  a  recovery  of  the  mesne 
profits  by  the  true  owner.* 

Thus  if  the  statute  of  limitations  prevent  a  recovery  of  these 
for  more  than  a  certain  number  of  years  back,  interest  will  be 
allowed  for  no  longer  time,"  and  although,  in  a  case  in  Massa- 


■  Tbia  part  of  tbe  ca»e,  — th«  question  whether  the  heir  or 
the  party  entitled  to  sue   upon  the  ooTenanti  for  title,  —  ie  cooaideied  infra, 
Ch.  X. 

*  This  woa  so  stated  by  the  court  in  Bnrr  t>.  Todd,  6  Wright  (Pa.),  213,  but 
only  on  the  authoritj'  of  the  text,  and  it  wu  not  one  of  tbe  points  decided  in  the 

»  Staats  V.  Ton  Eyck.  8  Gaines  (N.  Y.),  Ill;  Winslow  r.  McCall,  32 
Barb.  (N.  V.)  241 ;  Partridge  v.  Hatch,  18  N.  H.  494 ;  Sumner  v.  Wiiliaras, 
8  Mass.  222 ;  Reew  v.  M'Quilkin,  7  Ind.  452 ;  Brandt  v.  Foster,  5  lowi,  295 ; 
BIcNear  o.  McComber,  18  id.  12 ;  Downer  ti.  Smith,  38  Vt.  464. 

•  Guthrie  o.  Pugsley,  12  Johns.  (N.  Y.)  126 ;  Win.low  v.  M'Call,  32  Barb. 
<N.  Y.)  241 ;  Partridge  p.  Hatch,  18  N.  H.  494 ;  Flint  p.  Steadman,  36  Vt.  210 ; 
Domipr  V.  Smith,  38  id.  464 ;  Patterson  p.  Stewart,  6  Watts  &  Serg.  (Pa.)  528 ; 
Kyle  P.  Fauntleroj,  9  B.  Mon.  (Ky.)  620 ;  Williama  n.  Beeman,  2  Dev.  (N.  C.) 
485;  Rich  e.  Johnson,  1  Chandler  (Wis.),  20. 

'  Caulkins  v.  Harris,  9  Johns.  (N.  Y.)  324 ;  Bennet  p.  Jenhins,  13  id.  fiO ;  Ela 
V.  Card,  2  N.  H.  175 ;  Clark  v.  Parr,  14  Ohio,  118 ;  LbwIcbh  o.  Colliw,  19  Ho.  486. 
In  Patterson  p.  Stewart,  6  Watts  &  Serg.  (Pa.)  527,  the  statute  of  limitations 
does  not  ^pear  to  have  been  applied.  The  plaiDtiffb  that  case  had,  in  1817,  pnr- 
cbased  a  lot  whidi  was  subject  to  an  incumbrance,  under  which  it  was  sold  in  1822. 
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chusetts,'  it  was  denied  tbat  any  Buch  limitatioo  of  the  allowance 
of  interest  Iiad  ever  been  aanctioned  in  that  State,  jet  it  was 
suggested  b;  the  court  and  aquieeced  in  by  counsel  that  the  equi- 
table rale  of  damages  would  be  to  allow  the  plaintiff  to  recover 
the  purchase-money  so  far  as  there  was  uo  seisin,  with  interest, 
deducting  the  profits  received  by  him  for  which  he  was  not  respon- 
sible to  his  co-tenants  in  common.' 

No  posBesdon  wu,  however,  taken  bj  the  sheriff'!  vendee  till  1831.  In  an  action 
on  the  corenant  against  incninbrancea,  implied  by  the  irorda  "  grant,  bai^D,  and 
sell,''  and  on  the  covenaot  of  warranty,  the  plaintiff  contended  that  the  former 
coTenant  being  broken  aa  Boon  as  niade,  he  was  entitled  to  interest  from  the  year 
1817 ;  while  the  defendant  urged  that  he  should  be  responsible  only  from  the 
year  1831,  when  possession  was  taken.  The  court,  however,  properly  decided 
that  neither  of  these  positions  was  correct.  "The  incumbrance,"  said  the  court 
beloiT,  whose  opinion  was  affirmed  on  error,  "  did  not  divest  the  plaintiff  of  the 
poBseeeioQ  or  title  to  the  property  nutil  final  judgment  was  obtained,  and  tite 
property  levied  on  and  sold  by  the  sheriff.  Previous  to  that  time  the  damage 
was  merely  nominal;  at  least,  if  there  was  any  actual  damage,  it  is  not  laid  in 
the  declaration  nor  proved.  But  when  the  sheriff's  deed  was  made,  the  title  was 
absolnt^y  divested,  and  the  damage  no  longer  contingent.  The  plaintiff  was  not 
bound  to  incur  the  expense  of  an  ejectment,  and  might  justly  abandon  all  claim 
to  tiie  property.  From  that  time,  then  (1822),  be  is  entitled  lo  interest  on  his 
purchase-money."  Apart  from  the  uon-BpplicBtiou  of  the  statute  of  limitations, 
this  decision  is  perfectly  sound,  and  the  statute  may  not  have  been  pleaded ; 
and  in  the  more  recent  case  of  Cox  v.  Henry,  8  Casey  (Pa.),  19,  this  dedeion 
was  cited  as  supporting  the  position  that-  the  statute  of  limitations  protected 
the  purchaser  against  the  cl^m  for  mesne  profits,  except  for  the  six  years  imme- 
diately before  the  commencement  or  the  action,  and  it  was  held  that  interest 
upon  the  consideraUon-money  was  recoverable  to  the  extent  of  the  mesne  profits. 
The  same  principle  was  applied  in  Kyle  t>.  Fauntleroy,  9  B.  Mon.  (Ky.)  620, 
where  the  defendant's  intestate  had,  in  1807,  conveyed  land  to  which  no  title 
could  be  shown  out  of  the  Commonwealth,  who  had,  in  1888,  patented  it  to  other 
parties.  The  pluntiff's  intestate  had  been  in  possession  since  the  data  of  his 
deed,  and  it  was  held  that  he  was  not  entitled  to  interest  while  he  could  not  be 
disturbed  in  the  use  of  the  land,  and  as  he  was  not  liable  to  any  one  for  rents  or 
waste  until  the  issuing  of  the  patent,  interest  was,  therefore,  only  allowed  him 
from  the  date  of  the  same. 

'  Whiting  V.  Dewey,  15  Pick.  (Mass.)  428. 

'  In  Spring  e.  Chase,  22  Me.  605,  the  plaintiff  had  been  obliged,  about  seven- 
teen years  after  his  purchase,  to  buy  in  an  outstanding  paramount  title,  and  the 
court  held  that  he  was  entitled  to  recover  the  amount  paid  by  him  to  perfect  the 
title,  with  interest  from  the  time  of  this  payment.  In  opposition  to  the  claim  for 
interest,  tlie  defendant  urged  that  daring  no  lime  had  the  plaintiff  actually 
received  any  rents  or  profits  from  the  premises,  but  tbe  court  said  that  whether 
the  vendee  turned  his  purchase  to  a  profit  or  a  lose  was  no  concern  of  the  vendor, 
since,  "  if  a  person  purchase  real  estate,  it  is  to  be  presumed  that  be  does  so 
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It  is  evident,  however,  that,  so  far  as  this  allowance  of  iiiterest  is 
CODCeroed,  the  plaintiff  must,  to  some  extent,  recover  from  his 

because  iu  rents  and  profits  will  be  equivalent  to  the  interest  of  tbe  mooej  he 
UMj  be  content  to  pay  for  it."  This  case,  it  will  be  observed,  lo  far  from 
impugning  the  rule  already  mentioned  witb  respect  to  interest,  which  at  first 
sight  it  might  appear  to  do,  is  in  strict  accordance  with  it,  since  tbe  plaintiff  was 
allowed  no  interest  before  the  time  when  he  bought  in  the  outstanding  title, 
because  in  so  doing  he  left  no  one  who  could  claim  the  mesne  profits,  he  having 
purchased  the  whole  title ;  while  he  tea*  allowed  interest  from  that  time,  because 
that  might  be  presumed  equal  to  tbe  rents  and  profits  he  had  a  right  from 
thence  to  ezpeet.  But  in  Lawless  v.  Collier,  19  Uo.  4S6,  these  views  were 
considered  to  be  subject  to  much  qualiSuation  when  applied  U>  unimproved  land. 
"  We  can  almost  feel  tbe  inconvenience,"  said  the  court,  *'  of  telling  the  vendor, 
when  be  is  sued  for  the  purobaae-monejr  he  has  received,  that  he  shall  pay 
interest,  and  yet  be  allowed  nothing  for  the  rents  and  profits  tbe  vendee  has 
derived  from  the  possession,  for  the  reason  that  the  vendor  had  no  title  and  his 
vendee  is  liable  over  to  the  tme  owner.  We  know  that  nine  times  in  ten  this 
liability  over  to  the  real  owner  is  a  mere  bugbear.  When  improved  lands  are 
Bold,  the  rent  of  the  land  and  tJw  interest  of  tbe  monej  are  supposed  to  countei^ 
poise  each  otber.  In  this  State  many  invest  th^r  money  in  unimproved  lands, 
relying  on  the  increasing  value  of  tbe  land  as  an  equivalent  for  the  interest  of 
the  money  invested.  Purchases  may  also  be  made,  in  which  this  latter  induce- 
ment may  be  blended  with  a  desire  to  obtain  land  but  partially  improved.  In  case, 
therefore,  of  unimproved  land,  it  would  be  unjust  to  say,  in  this  State,  as  ha* 
been  said  elsewhere,  that,  whether  the  vendee  turned  his  purchase  to  a  profit  or 
a  loss,  was  no  concern  of  tbe  vendor,  since,  if  a  person  purchase  real  estat«,  it  is 
to  be  presumed  that  he  does  so  because  its  rents  will  be  equivalent  to  tbe  interest 
of  the  money  he  may  be  contented  to  pay  for  it. 

*'  These  considerations  show  the  difficulty  of  prescribing  any  fixed  rule  in 
relation  to  tbe  interest  that  is  to  be  recovered  in  suits  on  covenants  for  seisin. 
When  the  possession  obtained  by  the  vendee,  by  reason  of  his  purchase,  has  been 
beneficial,  and  he  has  not  been,  and  it  can  be  seen  with  certainty  that  he  will  not 
be  liable  over  to  tbe  real  owner  for  the  rents  and  profits,  it  would  be  unjust  to 
allow  him  full  interest  on  tbe  pnrchase-money.  Where  tbe  possession  has  not 
been  beneficial,  and  it  may  be  inferred  that  it  is  contemplated  by  the  parties  that  it 
would  not  be  so,  justice  requires  Chat  interest  should  be  allowed  from  the  lime  of 
the  payment  of  the  purchase-money."  In  Anderson  e.  Arrowsmiih,  2  Perry  & 
Davison,  408,  the  vendor  had,  on  the  sale  of  a  life-estate,  given  a  covenant  for 
quiet  enjoyment  and  a  bond  of  indemnity  with  sureties  against  all  costs  and 
claims,  and  the  pkiutiffl  having  averred  that  they  had  been  obliged  to  pay  a 
prior  annuity  which  had  been  charged  upon  the  land,  and  given  the  holder  a  right 
to  enter  for  non-payment,  claimed  to  recover  back  the  amount  thus  p^d  with 
interest  for  some  years ;  it  was  left  to  the  jury  to  say  whether  they  had  not  been 
guilty  of  negligence  in  not  proceeding  against  the  sureties  until  after  they  had 
become  insolvent,  and  the  jury  having  found  that  they  might  have  recovered 
from  the  snreties,  the  interest  was  not  allowed,  Denman,  C.  J.,  saying,  "If 
promptly  obtained  from  the  surety  and  promptly  repaid  out  of  the  defendant's 
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covenantor  a  certain  compensation  for  a  toss  which  has  not  acttiallj 
happened,  unless  in  the  single  case  where  the  paramount  owner 
has,  prior  to  the  recovery  upon  the  covenant,  actually  recovered 
the  mesne  profits  from  the  covenantee.  Mr.  Sedgwick  has  re- 
marked as  to  this, '  "  It  may  still  he  doubted  whether  interest 
should  he  allowed  in  any  case  where  the  property  has  been 
enjoyed  by  the  grantee,  unless  he  has  been  actually  compelled  to 
pay  the  mesne  profits.'  Interest  is  given  to  counterbalance  the 
claim  of  the  true  owner  for  mesne  profits,  but  even  after  eviction 
the  loss  of  the  mesne  profits  does  not  necessarily  follow,  as  we 
have  heretofore  seen  the  law  does  not  give  actual  compensation 
for  probable  loss."  The  law  has,  however,  been  otherwise  held  in 
a  rather  late  case  in  New  Hampshire,  where  it  was  said,  "  The 
profits  of  the  land  may  be  more  or  less  than  the  interest  money, 
and  the  real  owner  may  or  may  not  demand  the  mesne  profits. 
And,  on  account  of  these  uncertainties,  it  is  impossible  to  establish 
a  rule  which  will  operate  with  perfect  equity  in  all  cases.  But 
the  rule  which  is  most  reasonable,  and  which  will  generally  work  the 
least  injustice,  seems  to  be  founded  upon  the  presumption  that  the 
profits  and  interest  are  equal,  and  tliat  mesne  profits  will  he  re- 
covered by  the  owner ;"  *  and,  indeed,  if  a  recovery  of  mesne  profits 
were  refused  because  they  had  not  been  yet  recovered  from  the 
covenantee  and  judgment  should  thereby  be  entered  for  the 
defendant,  it  could  probably  be  pleaded  in  bar  of  any  subsequent 
actioD  on  tlie  covenant.* 

Mtate,  no  intereat  might  hare  become  due  at  all,  and  we  cannot  say  tb&C  would 
not  have  been  the  moat  gainful  conrse  for  the  defendant.  In  Blake  v.  Burnham, 
8  Williams  (Vt.),  4S7,  it  wai  held  thai  interest  was  only  recoverable  according 
to  iu  legal  rate,  without  regard  to  the  amount  of  interest  which  tbe  plaintiff 
hod  agreed  to  pay  or  the  securities  given  by  him  for  the  purchase-money;  and  in 
I>rew  V.  Towle,  10  Foster  (N.  H.),  636,  it  was  decided  thatintereat  could  never 
be  recovered  by  making  rests  at  stated  periods,  but  that  simple  interest  alone  was 
recorenble. 

>  Sedgwick  on  Damages  (3d  ed.).  170,  n. 

*  And  such  was  the  decision  in  the  late  case  of  Benton  c.  Reeds,  20  Ind.  91. 

*  Foster  e.  Thompson,  41  N.  H.  378,  citing  the  text 

*  See  ttg/ra,  p.  265.  Upon  this  subject  of  the  recoverj  of  interest  the  fol- 
lowing remarks  were  made  by  Underwood,  J.,  in  Combs  e.  Tarlton,  2  Dana 
(Kr.),467:  "Where  the  profits  of  the  land  in  poaseasion  of  the  rendee  are  of 
more  value  than  the  interest  of  the  money  enjoyed  by  the  vendor,  it  is  utterly 
unjust  to  allow  the  vendee  to  recover  the  purchase- money,  with  its  interest,  and 
to  hold  the  profits  of  the  land.    If  tbe  vendee  is  evicted  by  an  adverse  para- 
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It  not  unfrequoutly  bappeoa  that  a  purchaser  is  reluctant  to 
abandon  his  purchase  to  a  paramount  claimant  without  a  struggle, 

mount  claim  and  becomes  reBponaible  to  the  ovictor  for  Uie  means  profits,  theD 
he  ooght  (o  recover  interest  from  hia  vendor  for  u  many  yeatt  m  he  ii  or  nut; 
be  required  to  account  to  the  evictor  for  the  profits.  But  where  the  vendee  ia 
not  bound  to  account  for  the  profits  of  the  land  to  any  one,  and  where,  as  id  this 
case,  the  profits  greatly  exceed  the  interest  of  the  purchase-money,  manifest 
injustice  would  result  from  permitting  the  rendee  to  recover  interest,  and  like- 
wise to  keep  the  profits.  The  principla  upon  which  all  contracts  ought  to  be 
rescinded  is,  that  the  parties  should  be  placed  as  nearly  as  possible  in  statu  quo. 
If  the  contract  between  vendor  and  vendee  is  set  aside  by  the  Chancellor,  he 
would  never  give  interest  to  the  vendee,  and  allow  him  also  to  keep  the  profits. 
On  the  contrary,  be  would  say  to  the  vendee,  as  you  have  enjoyed  all  you  con- 
tracted for,  and  as  the  profits  of  the  land  are  as  valuable,  or  more  ao,  than  the 
interest  on  the  purchase -money,  you  shall  not  have  both;  but  if  yon  require  a 
restoration  of  purchase-money  and  interest,  you  must  restore,  on  your  part,  the 
land  and  ils  proGts ;  but,  as  by  contract,  you  and  the  vendor  regarded  the  land 
and  purchase-money  equivalent  to  each  other,  I  (the  Chancellor)  will  regard  the 
□se  of  each  as  of  the  same  value,  and  take  no  account  between  you  for  interest 
or  profits.  This  dgclrine  —  where  the  land  yields  a  profit,  or  can  he  made  by 
such  care,  attention,  and  management  as  proprietors  usually  bestow  to  yield  a 
profit  equal  to  the  interest  on  the  purchase-money  —  ia  sustained  by  the  clearest 
prin<nple9  of  reciprocal  justice.  But  where  the  land  yields  no  profit,  and  cannot 
be  made  to  yield  any,  without  improving  it  by  the  expenditureof  money  or  labor, 
or  both,  then  there  may  be  strong  reasons  for  insisting,  in  case  the  contract  be 
rescinded,  that  the  purchase-money  with  its  interest  should  be  restored  by  the 
vendor.  In  such  a  case  the  vendee  generally  regards  the  prospect  of  a  rise  or 
appreciation  in  the  price  of  the  land  as  the  equivalent  or  consideration  which  h« 
receives  for  the  interest  on  the  purchase- money,  and  if  he  cannot,  in  consequence 
of  the  default  of  the  vendor,  get  the  land,  being  deprived  of  the  contemplated 
rise  which  constituted  the  leading  motive  for  the  contract,  and  receiving  no 
esplees,  or  profits,  the  land  not  being  in  a  condition  to  yield  any,  justice  would 
require  the  restoration  of  the  piu^hase-money,  with  interest,  upon  a  resdsaion  of 
the  contract.  The  cases  first  decided  by  tiiis  conrt  were,  in  all  probability,  of 
this  description. 

'■Whether  the  rules  which  would  govern  in  chancery  can  be  applied  with 
safety  to  a  trial  at  law,  has  been  a  subject  of  much  consideration  with  the  court. 
The  rules  of  right  ought  to  be  the  same  in  every  tribunal,  and  should  be  so 
applied  as  to  settle  conCroversieE  with  all  practicable  speed.  To  avoid  the 
expense  and  delay  of  another  suit  would  he  desirable,  if  insuperable  objections 
dill  not  preHent  themselves.  There  are,  however,  too  many  questions  growing 
out  of  the  rescission  of  a  contract  between  vendor  and  vendee  put  into  possession 
to  allow  them  to  be  considered  and  settled  by  the  jury  upon  the  trial  of  an  action 
of  covenant  The  vendor  may  be  entitled  to  a  set-off  for  the  profits  of  the  land, 
for  waste  and  damage;  and  against  these  claims  the  vendee  may  be  entitled  to 
an  allowance  fbr  improvements.  To  settle  such  multifarious  and  complicated 
matters,  the  Chancellor  is  more  competent  to  administer  justice  than  the  com- 
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especially  if  it  has  aa  increased  value  vhicb  cannot  enter  into  his 
measure  of  damages,  and  the  question  arises,  how  far  can  the  costs 
and  expenses  of  litigating  the  title  be  included  in  the  damages  to 
be  recovered  upon  the  covenants  ? 

Such  expenses  may  be  divided  into  three  classes :  first,  the 
taxed  costs  of  suit ;  second,  counsel  fees ;  and  third,  personal  ex- 
penses ;  and  as  to  some  or  all  of  these  there  are  cases  vhich  seem 
to  decide  that  the  right  to  recover  them  depends  upon  notice  of 
the  adverse  action  being  given  to  the  covenantor  —  there  are 
others  which  support  or  deny  such  recovery  independently  of  tho 
question  of  notice  —  and,  again,  others  which  make  the  recovery 
dependent  upon  the  answer  or  want  of  answer  of  the  covenantor 
to  such  notice. 

So  far  as  the  taxed  costs  of  suit  are  concerned,  it  is  settled  that 
as  it  would  be  expecting  too  much  of  a  purchaser  to  decide  at  his 
peril  on  the  validity  of  a  title  set  up  in  opposition  to  that  which  his 
vendor  undertook  to  convey,  the  former  should  be  allowed,  by  way 
of  damages,  the  taxed  costs  of  any  action  by  which  he  has  reasona- 
bly souglit  to  defend  that  title. 

Thus,  in  the  leading  case  of  Smith  v.  Compton,  ^  judgment  having 
been  given,  in  an  action  on  a  covenant  for  good  right  to  convey  for 
the  plaintiff  on  demurrer,^  the  jury,  on  a  writ  of  inquiry  of  dam- 
ages, included  the  sum  of  j£550,  which  the  plaintiff  had  been 
obliged  to  pay  by  way  of  compromise  to  the  paramount  claimant, 
together  with  the  plaintiff's  costs  as  between  attorney  and  client 
of  the  action  brought  by  such  claimant,  it  was  ui^d,  first,  that 
the  plaintiff  was  not  entitled  to  recover  what  he  had  paid  by  way 
of  compromise,  having  taken  that  step  without  notice  to  the  cove- 
nantors, because  the  latter,  had  they  had  notice,  might  have  settled 
the  acUon  upon  better  terms ;  secondly,  that  without  such  notice 

moD-Iaw  judge,  aided  by  tha  b&atj  inqairr  of  ft  jnr/.  We  vhall  therefore  leave 
tlie  rule  at  Ian  to  ataod  aa  we  found  it,  and  as  recognized  by  tbe  caae  of  Cox 
p.  Strode,  2  Bibb,  S73.  Tbe  vendee  is  entitled  to  bis  judgment  at  law  for  tbe 
amoont  of  the  purcbase-monejr  and  interest,  and  then  the  vendor  may  resort  to 
the  Cfa&ncellor  for  a  settlement  of  tbe  rents,  profits,  waste,  and  improyemenia, 
and  for  such  decree  as  equity  requires ;  "  see  Hart  v.  Baylor,  Hardin  (Ky.), 
599. 

'  3  Bam.  &  Adolpb.  407.  Id  tbe  previous  case  of  Pomeroy  v.  Partington,  3 
Term,  678,  it  appears  by  a  note  that  the  costs  of  an  ejectment  bad  been  recovered 
as  a  matter  of  course. 

■  8  Bam.  ft  Adolpb.  p.  189,  and  see  ^  caae  noticed  in/ra,  Ch,  XII. 
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he  ought  not  to  have  recoTored  the  coats  which  he  paid  his  own 
attorney  for  defending  the  action,  because  the;  might  have  been 
leas  if  the  defendants  had  bad  the  opportunity  of  bringing  the 
cause  to  an  earlier  conclusion  ;  and,  thirdly,  the  costs,  at  all  events, 
abould  have  been  reckoned  as  between  party  and  part}/,  and  not  aa 
between  attorney  and  client ;  ^  and  a  decision  of  Lord  Tenterden  at 

'  Tbeae  English  cases  can  be  only  undentoad  bj  obgerring  the  distinction 
which  there  exists  between  "  coats  between  pttrty  and  party,"  and  "  costs  as 
between  solicitor  and  client."  The  former  are  thus  referred  ta  in  the  Chancery 
Orders  of  Uth  February,  1860 !  "  Where  costs  are  to  be  taxed  as  between  party 
and  party,  the  taxing  master  may  allow  to  the  party  eoUtied  to  receire  SDch  cost* 
all  SQch  just  and  reasonable  expenses  as  appear  to  have  been  properly  incurred 
in  the  service  and  execution  of  wriu,  and  the  service  of  orders,  notices,  petitions, 
warrants  and  summonses ;  advising  with  counsel  on  die  pleadings,  evidence, 
and  other  proceedings  In  the  cause ;  procuring  counsel  to  settle  and  sign  plead- 
ings and  such  petitions  as  may  appear  to  be  proper  to  have  been  settled  by 
counsel;  procuring  consultations  of  counsel;  procnring  the  attendance  of  counsel 
in  judge's  chambers,  or  in  the  maaters'  offices,  whore  the  judge  or  master  has 
cerdlied  the  case  to  be  proper  for  counsel  to  attend ;  procuring  evidence  by 
deposition  or  affidavit,  and  tlie  attendance  of  witnesses ;  and  supplying  counsel 
with  copies  of  or  extracts  from  necessary  documents.  But  in  allowing  such  costs, 
the  taxing  master  shall  not  allow  to  such  party  any  costs  which  do  not  appear  to 
have  been  necessary  or  proper  for  the  attainment  of  justice,  or  for  defending  bis 
rights,  or  which  appear  to  have  been  incurred  through  over-caution,  negligence 
or  mistake,  or  merely  at  the  desire  of  the  party.'' 

"  This  extract,"  says  a  leading  solicitor  to  whom  the  author  wrote  apon  this 
'  subject,  "  shows  what  would  be  allowed  as  between  party  and  party,  that  is  to 
say,  the  costs  of  the  proceedings  themselves,  such  as  die  pleadings  and  steps 
taken  in  court  or  before  the  officiaJs,  and  necessary  to  enable  the  same  to  be 
brought  to  a  hearing.  But  costs,  as  between  solicitor  and  client,  mean  every 
thing  which  can  be  charged  in  a  lawyer's  bill,  including,  of  course,  all  hia  attend- 
knce  upon  his  client  or  other  people,  with  reference  to  the  business ;  all  his  cor- 
respondence, and  all  hia  ehargea  for  time  and  labor  devoted  to  the  interest  of  hii 

"  But  there  is  a  further  distinction  in  the  sense  of  the  expression  '  costs  as 
between  solicitor  and  client,'  where  the  Costa  have  to  be  paid  by  a  third  person, 
not  being  the  client  himself;  as,  for  instance,  in  the  common  ease  of  the  costs 
of  a  trustee,  which  are  paid  to  the  solicitor,  not  by  the  trustee  himself,  but  out 
of  the  fund  belonging  to  the  ctttui  que  tnttt,  there  the  solicitor  for  the  trustee 
would  not  get  every  charge  allowed  out  of  the  fund,  as  of  course.  Say  that  the 
trustee,  in  his  character  of  defendant  in  a  suit,  by  hia  own  delay,  suffers  himself 
to  be  put  into  contempt,  it  is  quite  fair  that  he,  and  not  his  eabii  quetnut,  should 
bear  the  expense  of  his  nc^eot;  though,  as  between  the  trustee  and  the  solictor 
employed  by  him,   the   trustee  would  be  liable  for   the  costs  of  purging  tLe 

"Again,  as  between  party  and  party,  the  rule  is  not  to  allow  more  than  two 
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Nisi  Prins  was  relied  upon  to  the  effect  that  "  a  man  lias  no  right, 
merely  because  he  has  an  indemnity,  to  defend  an  action  and  to 
put  the  party  guaranteeing  to  a  uselesB  expense," '  but  the  court 
held,  "  The  only  effect  of  want  of  notice  in  such  a  case  as  this  is 
to  let  in  the  party  vho  is  called  upon  for  an  indemnity  to  shov 
tbat  the  plaintiff  has  no  claim  in  respect  of  the  alleged  loss,  or  not 
to  the  amount  alleged,  that  he  made  an  improvident  bargain,  and 
that  the  defendant  might  have  obtained  better  terms  if  the  oppor- 
tunity had  been  given  him.  This  was  not  proved  here,  and  we 
cannot  assume  it.  As  to  the  costs,  the  plaintiff  here  had  a  right  to 
claim  an  indemnity,  and  he  is  not  indemnified  unless  he  receives 
the  amount  of  the  costs  paid  by  him  to  his  own  attorney."  ^ 

In  a  very  recent  case  in  the  Exchequer,'  where  premises  had  been 
leased  with  a  covenant  for  quiet  enjoyment,  an  action  of  trespass 
was  brought  against  the  leasee  under  paramount  title.  Several 
notices  of  the  action  were  given  by  the  lessee  to  the  landlord,  who 
paid  no  attention  to  them,  but  gave  no  express  authority  to  defend 
the  action,  which,  nevertheless,  tlie  lessee  did,  and  called  the  land- 
lord as  a  witness  therein.     A  verdict  for  forty  shillings  damages 

Domuel,  bal  u  between  tolicitor  and  clieat,  five  counael,  if  retained  by  the 
initrucCiana  of  the  client,  wonld  be  allowed.  The  taxing  mtuten,  moreover, 
exercise  a  discretion  as  to  the  amonnt  of  counaera  fee,  in  party  and  partj  taxation, 
■ad  only  allow  such  a  Bam  as  they  think  reasonable ;  whereas,  aa  between  solici- 
tor and  client,  they  have  no  discretion,  and  must  allow  the  fee  paid.  ...  As  a 
general  rule,  the  costs,  say  of  an  acUon  for  debt,  in  wluch  tliere  are  half  a 
doaen  witnesses  to  examine,  and  two  counsel  axe  retained,  would,  with  regard  to 
the  difference  as  between  party  and  party,  and  solidlor  and  client,  be  about  two- 
tlunla." 

It  ia  familiar  that  the  costa,  as  between  attorney  and  client,  often  amount 
to  a  large  sum.  In  Attwood  v.  Small,  1  Tounge,  461  {  6  Clark  ft  Finn.  282, 
they  had  before  the  case  was  argued  in  the  House  of  Lords,  reached  the  sum  of 
£10,000,  and  the  author  has  known  of  recent  cases  in  which  they  have  more 
thtD  doubled  that  sum. 

>  In  Gillett  E.  Rippon,  1  Moody  ft  MalUn,  406. 

*  Per  Tenterden,  Ch.  J.,  and  Parke,  J.,  in  concurring,  quoted  the  language 
of  Buller,  J.,  in  Duffield  c.  Scott,  3  Term,  S74 :  "  The  parpoae  of  giving  notice 
ia  Dot  in  order  to  give  a  ground  of  action ,-  but  if  a  demand  be  made,  which  the 
person  indemnifying  ia  bound  to  pay,  and  notice  be  given  to  him,  and  he  refiiee 
to  defend  the  ai.-tion,  in  consequence  of  which  the  person  to  be  indemnified  is 
oUiged  to  pay  the  demand,  that  iseqnivalent  to  a  judgment,  and  estops  the  other 
par^  from  saying  tbat  the  defendant  in  the  first  action  was  not  bound  to  pay 
tbe  money." 

'  Bol^  V.  Craaeb,  Law  Sep.  8  Excb.  44. 
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having  been  found  against  the  tenant,  the  latter  sued  liis  landlord 
on  the  covenant,  and  was  allovred  by  the  jury  these  damages,  and  the 
costs,  £61  lOs.  Qd.,  and  "  bis  own  expensee,"  £70,'  and  tliis  verdict 
was  sustained  by  the  court  in  bauc.^ 

On  this  side  of  the  Atlantic  there  are  few  States  in  which  coun- 
sel fees,  except  perliaps  to  a  very  limited  extent,  are  included  in 
whal  are  generally  termed  "  taxed  costs."  Such  costs  have,  how- 
ever, beet)  held,  in  many  cases,  to  be  recoverable  as  part  of  the 
damages,  although  no  notice  of  the  adverse  suit  may  have  been 
given  to  the  covenantor.' 

'  Thst  is  to  ny,  hie  owd  axpeuaeB  iucnrred  in  defRnding  the  action  brought  by 
Cook,  tbe  bolder  of  the  paramount  title. 

*  "  It  is  contended,"  s&id  Eellj,  C.  B.,  "  that  the  now  plaintiff  had  no  right 
to  defend  the  action  brought  against  him  by  Cook,  and  to  incar  the  costa  he  did 
incur.  But,  applying  out  common  sense  to  the  matter,  how  does  it  stand?  The 
plaintiff  was  in  possession  of  the  premises,  undera  lease  containiog  the  defendant's 
covenant.  Then  Cook,  claiming  under  the  defendant,  interrupts  his  enjoyment. 
What  course  was  the  plaintiff  to  adopt  P.  He  had  himself  no  knowledge  whether 
there  was  a  good  title  in  his  landlord,  the  now  defendant,  or  not.  The  defendant 
alone  knew  that.  This  being  so,  the  plaintiff  gave  the  defendant  notice  that  ibe 
action  had  been  brought,  and  by  that  notice,  in  effect,  requested  the  defendant's 
direction  aa  to  how  to  act.  The  defendant,  however,  remained  silent,  and  left 
the  plaintiff  to  do  aa  be  might  ihink  fit  I  think  it  was  ihe  defendant's  duty  to 
have  communicated  with  the  plaintiff,  and  either  to  have  said,  '  I  have  a  good 
title,'  or  else,  '  I  made  the  lease  to  you  under  a  mistake.  —  I  have  no  title ;  yoD 
had  better  not  defend  the  action.'  The  defendant,  however,  failed  to  perform  that 
duty,  and  ihe  plaintiff,  accordingly,  being  left  to  himaelf,  ai'ted  for  ihe  best,  upon 
his  own  jodgment.  He  acted  bona  Jide,  and  giving  credence  to  the  defendant's 
warranty  that  he  should  quietly  enjoy  the  property.  Aflerwards.  on  the  trial  of 
the  action,  it  turned  out  that  the  defendant —  aa  he  must  be  taken  to  have  known 
before  —  had  no  title  to  give  such  warranty.  Under  these  circumstances,  I  am 
of  opinion  that  the  plaintiff  was  justified  in  the  conrne  which  he  took,  and.  there-- 
fore,  that  the  damages,  costs  and  expenses  wliii'h  he  ineurred  in  the  action  brought 
against  him  by  Cook  are  the  natural  and  immediate  consequence  of  the  defend- 
ant's breach  of  covenant." 

Channell,  B.,  concurred,  but  said:  "I  cannot  say  I  consider  the  question 
as  to  the  right  to  recover  the  costs  incurred  in  the  defence  of  the  action  of  trea- 
pass  brought  against  him  by  Cook  so  free  from  doubt  as  it  appears  to  the  Lord 
Chief  Baron.  If  the  defendant  had  authorized  in  express  terms  the  defending 
die  action  by  the  plaintiff,  no  doubt  the  plaintiff  might  recover.  And,  upon  the 
whole,  looking  st  the  fact  that  the  defendant  had  nolice  of  the  action  having 
been  brought,  and  did  not  suggest  to  the  plaintiff  not  to  defend  it.  and  that  he, 
and  not  the  plaintiff,  alone  knew  whether  or  not  be  realty  had  title,  I  think 
there  was  evidence  that  |je  sanctioned  the  defence  to  the  action." 
*  Pitkin  t>.  Leavitt,  IS  Tt.  379,  affirmed  in  Keeler  d.  Wood,  30  id.  212  \  Pitcho' 
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With  respect  to  counsel  fees,  and  such  other  expenses  as  are 
called  variously  in  tlie  cases  "  necessary  expenses  "  — "  reasonable 
costs  attending  litigation,"  — "  compensation  for  trouble  and  ex- 
penses," —  and  the  like,  these  have,  in  some  cases,  been  allowed 
where  notice  has  been  ^ven,'  in  others  irrespective  of  notice,^  and 
in  others  where  no  notice  has  been  given.' 

e.  Livingston.  4  Johns.  (S.  T.)  1 ;  Waldo  v.  hoag,  7  id.  174 ;  BeoDet  v.  Jeo- 
kins,  13  id.  SI ;  Reichert  p.  Snyder,  9  Wend.  (N.  T.)  423 ;  Sumner  o.  William», 
8  Maw.  162;  Leffisgwell  t>.  ElUott,  8  Pick.  (Mau.)  i57 ;  Stewart  ■>.  Drake,  4 


'  Bhjoea  n.  SteveDS,  11  N.  H.  28 ;  affirmed  ia  Eingabor]'  o.  Bmith,  13  id. 
126;  Hording  n.  Larkin,  41  III.  420;  Rowe  t>.  Heatb,  23  Teuu,  620,  citing  the 
text.  (In  Levitzky  d.  Canning,  33  Cal.  308,  where  the  covenant  for  quiet  enjof- 
ment  was  contained  in  a  lease,  the  paramount  title  bad  been  aaaerted  hj  the 
covenantor  himself.)  In  Wimberlj  v.  CoUier,  82  Ga.  18,  the  covenantor,  upon 
bung  notified,  had,  by  hia  own  counsel,  defended  the  suit,  and  it  was  held  that 
the  covenantee  could  not  recover  fees  for  aaaociate  counsel  employed  by  himself. 
So  in  Kennison  v.  Taylor,  18  N.  H.  220,  the  covenantee  was  allowed  '*  fall 
expenses  in  defending  the  action  upon  which  he  was  evicted,  including  counsel 
fees  among  those  necessary  expenses,  and  a  reasonable  remuneration  for  his 
personal  trouble  and  pains.  Bnt  any  measures  that  he  has  seen  fit  to  piirsae  for 
his  personal  protection,  after  his  covenantor  has  come  into  court  upon  notice, 
and  assnmed  the  defence,  are  voluntary.  If  he  chose  to  incur  the  ezpenae,  he 
cannot  call  npon  the  covenantor  for  indemni^." 

•  Rickert ».  Snyder,  9  Wend.  (N.Y.)  416 ;  Drewr.  Towie,  10  Foster  (N.  H.), 
S8l ;  Eeeler  c.  Wood,  30  Vt.  242 ;  McAIpin  d.  Woodruff,  It  Ohio  St.  R.  130  ; 
Robertson  e.  Lemon,  2  Bush  (Ky.),  303. 

*  Stunner  v.  Williams,  8  Mass.  162 ;  Leffingwell  v.  Elliott,  8  Pick.  (Mats.) 
4A7  (where,  however,  counsel  fees  were  denied)  ;  Pitkin  n.  Leavitt,  13  Vt.  37d, 
affirmed  in  Turner  o.  Goodrich,  26  Tt.  709.  In  Leffingwelt  c.  Elliott,  10  Rck. 
(Mass.)  204,  the  court  held  that  if  the  pluntiffi  "  were  put  to  trouble  and  expense 
in  procuring  the  extinguishment  [of  the  paramount  title],  that  was  a  proper 
ground  of  damages,"  and  the  auditor  to  whom  it  was  referred  to  estimate  these, 
classified  the  plaintiff's  claims  under  three  heads:  first  (besides  the  amounts 
paid  to  extinguish  tlie  advene  title,  with  interest  from  their  payment),  charges 
for  the  plaintiff 'b  time  while  thus  employed,  for  horses,  carriages,  board  and 
connsel  fees,  with  interest  on  eadi  from  the  service  of  the  writ  in  the  action  on 
the  covenant;  secondly,  similar  charges  subsequent  to  the  service  of  the  writ, 
not,  however,  including  counsel  fees ;  and,  thirdly,  expenses  of  preparing  for 
trial,  attendance  at  court,  and  counsel  fees  since  the  commencement  of  the  suit. 
The  court,  on  tbe  ai^utent  of  exceptions  to  this  report,  held  that  the  plaintiffs 
were  entitled  to  recover  in  fiill  the  sums  reported  in  the  first  and  second  classes 
of  clums,  except  the  sums  paid  to  counsel ;  and  that  in  the  third  class  the 
counsel  fees  should  be  disallowed,  and  other  charges  placed  "  upon  the  same 
ground  in  that  as  in  other  actions,  —  trespass,  for  example ; "  and  the  fees  of  tbe 
auditor  were  allowed  in  the  costs. 
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In  Bome  cases,  however,  oounBel  fees  have  been  denied  under 
any  circumstances,^  it  being  considered  that  these  "  expenses,  in- 
curred by  the  party  for  his  satisfaction,  vary  so  much  with  the 
character  and  eminence  of  counsel,  that  it  would  be  dangerous  to 
impose  such  a  charge  upon  an  opponent."  ' 

In  some  recent  cases,  however,  much  prominence  has  been  given 
in  the  allowance  or  refusal  of  such  expenses  to  the  question  of 

Halst.  (N.  J.)  Ill  (in  Holmes  n.  Sinnickaon,  S  Green  (N.  J.).  813,  it  wu  said 
" coiiB  &iid  couiuel  fees  taxed  in  the  fee-bill,  uid  Doothera");  Cox  o.  Strode, 
2  Bibb  (Ky.).  273;  Bamett  o.  Montgomery,  6  Monr.  (Ky.)  332;  Kyle  o. 
FauDtleroy,  9  B.  Mod.  (Kj.)  622 ;  Robertson  r.  Lemon.  2  Bnsh  (Ky.).  302.  In 
Morria  v.  Rowan,  2  Harr.  (N.  J.)  306,  tbe  eoart  wid  tbat  it  did  not  find,  after 
looking  at  all  the  autboritieB,  that  the  qneition  whetber  cosla  abonld  be  allowed 
u  damagea  bad  ever  been  made  to  depend  on  the  fact  or  notice  by  the  covenantee 
to  the  covenantor  of  the  suit  by  which  the  former  waa  evicted.  "  If  notice  of 
the  suit  bad  been  given  to  these  defeadanta,  and  tbey  bad  either  declined  to  inter- 
fere, or  had  nnsuccessfiilly  aided  the  plaintiff  in  bis  defence,  it  must  be  admitted 
that  they  would  not  only  have  been  liable  for  the  costs,  but  would  also  have  been 
OODcluded  by  the  judgment  of  eviction.  But  suppose  the  defendant,  constuoas  of 
tbe  unsoundnesB  of  the  title,  had  not  only  refused  to  defend  the  auit,  but  had 
given  notice  to  the  tenant  that  if  he  made  any  defence*  he  must  do  it  at  bis  own 
risk  and  expense;  would  that  bare  availed  him  any  thing P  I  tbink  not.  It 
would  place  a  grantee  in  bazardoua  circumstances,  if  upon  auch  an  intimation 
from  his  grantor,  be  must  either  defend  at  his  own  expense  or  abandon  the  title, 
and  look  for  compensation  in  damages  under  hit  covenants.  On  the  contrary,  I 
am  of  opinion  that  notwithstanding  such  notice  from  the  covenantor,  tbe  grantee 
would  have  a  right  to  recover  from  him  tbe  taxable  costs  be  bad  iocormd  in 
honestly  and  fairly  resisting  tbe  claim  of  title  set  up  by  tbe  plaintiff  in  tbe  eject- 
ment." "If,"  added  Ford,  J.,  "the  warrantor,  on  learning  that  his  title  was 
defective,  should  inake  an  admisnon  of  the  fact,  and  request  tbe  covenantee  not 
to  ran  him  to  coats  by  making  a  oselese  defence,  perils^  it  might  prove  an  excep- 
tion to  the  general  rale."  In  Swett  c.  Patrick.  3  Fairf.  (Me.)  10,  it  seems 
to  have  been  thongbt  by  the  (»>nrt  that  as  tbe  covenantor  had  been  notified,  the 
costs  were  fhtrtfort  recoverable ;  but  tbe  cases  generally  do  not.  recognize  tius 
distinction,  and  as  it  is  well-settled  that  the  absence  of  notice  does  not  preclude  the 
recovery  of  damages  upon  the  covenant,  but  only  increases  the  burden  of  proof 
on  the  covenantor  (tupra,  Cb.  VI.),  it  would'  seem  equally  to  follow  that  the 
absence  of  notice  should  not  preclude  tbe  recovery  of  costs.  In  Louisiana, 
where  the  civil  law  prevails,  tbe  htw  seems  otherwise;  Bach  o.  Miller,  16  La. 
An.  44. 

■  Jeter  V.  Glenn,  9  Rich.  Law  (8.  C),  380;  Gragg  t>.  Richardson,  36  Ga. 

Me. 

'  Reggio  V.  Braggiotti,  7  Cash.  (Mass.)  166,  which,  however,  was  an  action 
for  a  breach  of  warranty  of  quality  of  personal  property,  which  had  been  resold 
by  the  plaintiff  with  a  like  covenant  upon  which  his  purchaser  had  recovered 
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notice  to,  and  distinct  reqaest  from,  the  coveoantor,!  and  in  a  very 
recent  case  in  PennsylTania,  where  notice  to  the  covenantor  had 
been  given  and  not  responded  to,  it  was  considered  to  be  "  most 
reasonable  to  hold  that  where  a  covenantor  has  been  notified  to 
appear  and  defend,  and  deolinea  or  fails  to  do  so,  and  the  cove- 
nantee chooses  to  proceed  and  incur  costs  and  expenses  in  what  it 
may  be  presumed  the  covenantor  considered  it  to  be  an  upiieces- 
sary  and  hopeless  contest,  he  does  so  upon  hie  own  responsi- 
bility." " 

dunoges  in  an  action  of  which  the  pUuDtiff  had  notified  hii  vendor.  See  also 
Guild  B.  Guild,  2  Met.  (Mux.)  233. 

It  moBt,  however,  be  borne  in  mind  that  whatever  doubt  may  exist  at  to 
the  propriety  of  including  in  the  damages  recoverable  upon  the  ctmenantt  for 
title  Buch  counsel  fee*  eu  have  been  referred  to,  none  can  exist  in  the  case  of 
a  coBoumt  to  iiidenm^y  and  aave  hannlesB  the  covenantee  from  all  Iom,  damage, 
expenses,  &c. ;  Robinson  o.  Bakewell,  1  Casey  (Pa.),  426 ;  Cox  v.  Henry,  8  id. 
21;  Andenon  v.  Wasfaabaugh,  7  Wright  (Pa.),  llfi.  Such  covenants  are 
■ometimes  found  in  instruments  accompanying  the  deed  of  conveyance  (aa  in 
Bobinaon  v.  Bakewell),  and  sometimes  in  the  executory  articles  of  sale,  in 
which  latter  case  they  are  sometimes  not  merged  or  estingniahed  by  tbe 
acceptance  of  die  deed ;  Cox  c.  Henry,  fupra ;  Colvin  c.  Schell,  1  Grant  (Pa.), 
226.  In  Gadsden  t>.  The  Bank  of  Georgetown,  fi  Kch.  Law  Rep.  (S.  C.)  336, 
the  plaintiff  had  an  execution  against  a  defendant,  which  the  bank,  a  aubse- 
qnent  execution  creditor,  enjoined  on  giving  a  bond  conditioned  to  save  the  plain- 
tiff harmlesa  fi^m  all  damages  which  might  arise  by  reason  of  the  injuncUon, 
which  woa  subaequenlJy  dissolved,  and  the  plaintiff  got  his  money.  In  a  suit  by 
faim  against  the  bank  on  this  bond,  it  was  held  that  he  was  not  entitled  to  coonael 
fees,  expenses,  &c.,  incurred  in  the  effort  to  dissolve  the  injunction. 

'  Yokum  e.  Thomas,  15  Iowa,  69,  cited  infra;  Crisfield  v.  Storr,  36  Md.  Ifil. 
"It  ia  the  duty  of  the  covenantor  and  those  bound  by  the  covenant,"  saidGrason, 
J.,  who  delivered  the  opinion  of  the  court  in  the  Utter  case,  "upon  receiving  no- 
tice, to  defend  the  covenantee's  title,  and  npon  their  refusal  or  neglect  to  do  so,  it  is 
clear  that  the  latter  would  have  the  right  to  employ  counsel  for  that  purpose,  and 
to  recover,  io  an  action  on  liae  covenant,  such  reasonable  fees  as  they  bad  been 
compelled  to  pay.  But  as  the  appellees  did  not  give  such  notice,  but  voluntarily 
nndertook  to  dd'end  the  title,  they  have  no  right  to  recover  the  counsel  fees  which 
they  may  have  paid.  Had  notice  been  given  to  (he  appellants,  tbey  might  have 
thoaght  proper  to  defend  the  suit,  and  employ  their  own  counsel,  or  they  mi^t 
have  come  to  the  couclusion  that  the  title  of  the  plaintiff  in  the  ejectment  could 
not  be  successf\illy  resisted,  and  they  might,  therefore,  have  determined  not  to 
tncnr  a  useless  expense  in  making  a  defence,  and  preferred  to  perform  their 
covenant  by  paying  to  tbe  appellees  the  amount  of  damages  to  which  they  might 
be  entitled." 

'  Terry  P.  Drabenstadt,  18  P.  F.Smith  (Pa.),  403,  per  Sharswood,  J.  "'If,'" 
sud  Mr.  Justice  Huston,  in  Fulweiler  v.  Baugher,  tfi  S.  &  R.  55,  "  '  the  vendee 
does  not  give  notice,  but  appears  and  defends,  it  has  not  been  allowed  him  to  re- 
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A  oouBideration  of  these  rather  conflicting  cascB  would  seem  to 
suggest,  OS  tlie  true  rule  to  be  deduced  from  them,  that  the  plain- 
tiff's right  to  recover  counsel  fees  as  part  of  bis  costs  should,  in 
general,  be  limited  to  cases  where  he  has  properly  notified  the 
party  bound  by  the  covenant  to  come  in  and  defend  the  title ;  bnt 
that  the  neglect  or  silence  of  the  latter  should  enure  to  the  benefit 
of  the. pUuQtiff  rather  than  to  his  own. 

It  need  scarcely  be  said  that  the  suits  hereinbefore  referred  to  as 
those  in  which  the  expenses  of  costs  and  counsel  fees  are  allowed  to 
enter  into  the  measure  of  damages,  are  strictly  suits  in  which  the 
title  of  the  vendor,  as  covered  by  the  covenants  he  has  given,  is 
necessarily  called  in  question.  No  such  expenses  incurred  in  suits 
gainst  wrong-doers  can,  of  course,  be  recovered,'  nor,  it  has  been 
held,  in  any  remote  or  other  suits  than  that  by  which  the  para- 
mount title  was  established.^  Nor,  on  the  other  hand,  must.it  be 
supposed  that  the  right  to  recover  counsel  fees  expended  by  tlie 
purchaser  iu  the  action  by  which  he  has  sought  to  defend  the 
title  received  from  his  vendor  can  be  so  extended  as  to  embrace 
tliose  incurred  in  suing  the  latter  upon  his  covenants  for  title. 

cover  hig  CDumel  fees  paid  and  bis  own  expenaei,  for  there  any  be  no  ground  of 
defence,  and  he  Ehall  not  Bubject  his  vendor,  -without  his  knowledge  and  against 
Iiis  will,  to  more  than  he  is  liable  to  on  his  covenant  of  warrant}'.  This,  gene- 
rally. There  maj  possiblj'  be  exceptions  when  die  warrantor  has  left  the  State, 
and  expense  must  be  incurred  before  he  can  be  found  and  notice  served,  as  in 
cases  of  fraud  in  tbe  warrantor.'  The  reason  of  thEs  decision  applies  with  etjnsl 
if  not  greater  force  where  notice  has  been  given  and  the  warrantor  has  reiiised 
or  declined  to  take  defence.  In  the  ancient  warrantj,  when  tbe  warrantor  was 
vouched  to  warrantj,  he  mast  either  appear  and  become  tenant  and  take  tbe 
defence  of  the  title  upon  him,  or  judgment  was  given  against  bim  by  default,  and 
there  was  a  recovery  over  in  value.  The  sabstitution  of  the  modem  covenant 
for  the  ancient  warranty  ought  not  to  change,  and  practically  it  has  not  changed, 
the  rights  and  obligations  of  the  respective  parties.  That  an  opposite  doctrine 
might  lead  Co  serious  wrong  is  illustrated  in  this  very  case,  where  it  will  be  seen 
that  the  counsel  fees  and  expenses  moke  an  addition  of  nearly  fifty  per  cent  to  the 
amount  of  the  damages."  It  will  be  perceived  that  tbe  facts  in  tbis  case  wer« 
very  similar  in  Kolph  v.  Crouch,  8  Law  Rep.  Ex.  44 ;  supra,  p.  25i ;  but  the  con- 
clusion therefrom  was  different. 

'  Christy  V.  Ogle,  33  IlL  296. 

*  Harding  t>.  I^kin,  41  111.  431. 
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CHAPTER  X. 

THE    BZTENT    TO  WHICH    COTBNAHTS    FOR    TITLE    BUN    WITH    LAND, 
AND    HEREIN    OF   THBIB   RELEASE. 

It  has  been  Bomewliat  generally  said,  on  this  side  of  the  Atlantic, 
that  coveuants  for  title  are  divided  into  two  classes  —  those  which 
run  with  the  land,  and  those  which  do  not  —  that  the  former  class 
comprises  the  coTenants  for  quiet  enjoyment,  of  warranty  and  for 
further  assurance ;  and  the  latter,  the  covenants  for  seisin,  for 
right  to  convey  and  against  incumbrances.^ 

The  common-law  doctrine  of  covenants  running  with  land 
being  itself  an  exception  to  another  common-law  rule,  has  been 
attended  with  many  niceties  of  distinction  which  it  would  be  need- 
less here  to  dwell  upon,'  and  only  so  much  of  the  doctrine  as  is 
applicable  to  the  subject  of  covenants  for  title  will  be  here  noticed. 

Unless  where  covenants  were  to  be  performed  on  or  about  land 
to  which  they  related,  they  formed  no  exception  to  the  doctrine  of 
the  commoQ  Uw  which  prohibited  the  assignment  of  choaet  in 
action^  "  lest  there  should  be  multiplying  of  contention  and  suits."  ^ 
But  it  was  not  in  every  case  where  the  covenant  was  to  be  per- 
formed on  or  about  land  that  its  burden  or  benefit  passed  to  an 
assignee,  for  its  capacity  so  to   do   depended   upon    the   tenure 

'  This  ]■  not,  however,  the  exact  form  in  irhich  the  proposition  should  be 
■Uted,  as  all  the  c^oveoants  for  title  ran  with,  the  land  antil  breach,  and  the  differ- 
ence taken  b;  American  authority  between  them  is,  as  will  be  hereafter  shown, 
that  the  covenants  for  seisin,  for  right  to  convey,  and,  it  would  seem,  against 
incambrances,  are  broken  as  soon  as  made ;  while  those  for  quiet  enjoyment  and 
of  warranty  are  prospective,  and  tu>  breach  occun  till  an  eriction,  actnal  or  con- 


'  Upon  this  subject  the  able  note  to  Spencer's  case  in  the  American  edition  of 
Smith's  Leading  Cases  is,  of  course,  familiar  to  every  student.  Much  advantage 
may  also  be  bad  from  the  remarks  in  the  third  Real  Property  Report  of  the 
Bntisb  Commissioners,  in  1S32,  which  are  somewhat  freely  commented  on  by 
Sugden  in  the  latest  editions  of  his  treatise  on  Vendors. 

■  Lampet's  cate,  10  Coke,  48. 
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betveea  the  covenaQtor  and  covenantee,  tlia  nature  of  the  estate, 
the  nature  of  the  covenant,  and  the  relation  of  the  covenant  to  the 
estate. 

It  is  familiar  that  hj  the  feudal  law  tbe  transfer  of  every  estate 
created  privity  of  tenure  between  the  parties,  and  hence  hoth  the 
burden  and  the  benefit  of  all  covenants  made  by  either  of  them 
bound  and  profited  the  aesiguee  of  either;  not  of  course  by  direct 
operation  of  assignment,  but  as  incident  to  the  land  to  which  the 
covenant  might  he  annexed. 

But  when  the  statute  of  quia  emptores  abolished  subinfeudation, 
of  course  this  privity  no  longer  existed  in  cases  where  a  fee  was 
transferred  and  no  reversion  left  in  the  donor,  and  it  became  a 
rule  tliat  covenants  whicti  imposed  any  charge,  burden  or  obliga- 
tion upon  the  land  were  held  not  to  be  incident  to  it  and  therefore 
incapable  of  passing  with  it  to  au  assignee  ;  thus,  if  the  owner  of 
land  granted  it  in  fee,  reserving  to  himself  a  rent  which  the  grantee 
covenanted  to  pay,  here,  though  the  covenant  was  to  be  performed 
out  of  the  laud,  yet  the  assignee  of  the  covenantor  would  hold  tbe 
land  discharged  from  its  liability.'  But  on  the  other  hand,  if  tlie 
covenant  were  one  intended  to  benefit  the  land,  it  was  considered 
to  be  incident  to  and  to  run  with  tlie  land  even  if  made  by  a 

'  It  WM  otherwise  when  there  wu  a  reversion  lefl  in  the  grantor.  Thug,  ftt 
the  end  of  the  report  in  Pakeuhitm'*  case.  Year  Book,  42  Bdw.  III.,  3  pi.  14,  it 
wu  laid  b;  the  reporter,  "  If  I  leue  land  to  a  man  for  term  of  life,  and  reserve 
thereout  a  certain  rent,  and  I  grant  the  reversion  of  the  khd  to  another,  and  the 
tenant  attorn  to  ibe  grantee,  the  grantee  shall  have  the  rent  not  with  stand  ing 
tbe  covenant  was  not  made  to  him."  (See  infia.)  But  when  the  convejance  is 
in  fee,  the  liability  of  an  assignee  of  the  land  to  pay  ground-rent  can  only  be 
enforced,  on  strict  principles,  where  there  is  some  privity  between  tii6  covenantee 
and  the  assignee  of  the  covenantor;  see  Miloes  v.  Branch,  5  Maule  &  Selwyn, 
411  i  Randall  c  Rigby,  4  Mees.  &  Welsb.  130.  Before  tbe  statute  of  qvia 
emptore*,  Bucb  a  privity  grew,  at  common  law,  out  of  every  conveyance  into 
which  no  contrary  sdpulation  was  introduced.  In  Pennsylvania,  before  it  had 
been  decided  in  Ingersoll  t.  Sergeant,  1  Whart.  337,  that  this  statute  never 
was  in  force  in  that  State,  the  rights  of  the  ground  landlord  against  the  assignee 
of  his  grantee  could  only  have  been  supported  upon  the  local  common  law  of 
that  Stat«,  though  attempts  had,  before  that  decision,  been  made  to  found  tbem 
on  autliorityi  see  Streaper  c.  Fisher,  1  Rawle  (Fa.),  155;  Scott  o.  Lunt's 
AdrnVi,  7  Peters  (U.  S.),  605.  The  decision  in  New  York  of  Van  Kensselaere. 
Hays,  19  N.  T.  68,  was  based  upon  the  effect  of  the  local  statute  of  1806,  though 
the  court  evidently  inclined  to  the  opinion  that  the  remedy  existed  at  common 
taw. 
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stranger,  aad,  therefore,  whoever  might  become  the  owner  of  tlie 
land  would  also  become  entitled  to  the  benefit  of  the  covenant.' 

'  For  tbia,  the  earlj  ftnthoritj  of  Pkkenhftm'a  case,  42  Edw.  UI.,  3  pL  14, 
cited  in  Spencer's  case,  3  Coke,  16,  it  generally  relied  ou.  A  Prior  and  Convent 
hftving  covenanted  irith  the  owner  of  a  manor,  on  which  Blood  a  chapel,  that  they 
would  eing  weekly  in  this  chapel  for  the  benefit  of  the  owner  and  hh  servants, 
the  assignee  of  the  manor  was  held  entitled  to  the  benefit  of  the  covenant.  In 
this  case,  the  covenantors  were  strangers  to  the  land,  there  was  no  privity  of 
estate  between  them  and  its  owner,  and  yet  the  benefit  of  the  covenant  was  con- 
Mdered  lo  pass  to  whomsoever  might  be  the  owner,  aithoiigb,  as  between  him  and 
them,  there  was  neither  privity  of  estate  nor  contract 

The  case  itself,  leaving  out  the  immaterial  parts,  was  Uiis:  "One  Lawrence 
Pakenham  brought  writ  of  covenant  as  heir  against  a  eertajn  Prior,  that  the 
latter  did  not  keep  a  covenant  which  had  been  made  between  one  J.,  the  plain- 
tiff's grandfather  and  ancestor,  and  one  the  Prior's  predeceeeor,  in  that  the  Prior 
and  hiscoDventoughttosingthroughall  the  week  in  a  chapel  in  his  (J. 's)  manor  of 
E.  for  him  and  his  servants,  &c.  Belknap  (for  the  defendant).  —  The  plaintiff  has 
an  elder  brother,  who  is  the  heir  to  his  anceator,  to  whom,  therefore,  the  right  of 
action  belongs,  wherefore  if  you,  being  the  younger  son,  and,  therefore,  not 
beir,  can  have  your  action  P  Candish  (for  the  plaintiff) .  —  The  plaintJff  is  tenant 
of  the  manor  in  which  the  singing  should  be  performed,  so  that  it  is  right  that  the 
action  should  be  brought  by  him,  wherefore  we  pray  judgment  and  damages. 
Belknap.  —  While  you  bring  a  suit  fM  heir,  you  have  an  elder  brother  who  should 
bring  the  action  as  beir.  Candish  said  that  J.,  the  great-grandfather  of  the 
plaintiff,  enfeoffed  one  G.  de  M.  of  the  manor,  and  that  said  G.  granted  the  same 
manor  to  the  plaintiff  and  to  one  Alice  his  wife  and  tbe  heirs  of  their  bodies,  and 
in  default  of  issue,  with  remainder  to  J.  and  his  heirs,  and  that  the  plaintiff  is 
temtot  of  tbe  manor,  and  to  no  other  therefore  belongs  tbe  right  of  action;  there- 
fore wepray  judgment  and  damages,  and  also  say  that  since  the  feoffment  the  sing- 
ing has  been  performed  from  time  out  of  memory.  Belknap.  —  At  the  time  yon 
brought  this  writ  as  beir,  nothing  was  said  by  you  of  there  being  a  next  heir  to 
hina  who  made  the  covenant,  and  so  tbe  right  of  action  will  belong  rather  to  him 
than  to  you,  and  we  therefore  pray  that  you  be  barred.  Candish.  —  And  we  pray 
jodgment  and  say  that  we  are  tenants  of  the  manor  by  purchase  and  privy  to 
tbe  ancestor  who  made  the  covenant,  and  that  the  services  have  been  performed 
from  time  out  of  memory,  and  so  we  pray  judgment.  Belknap.  —  How  is  it  that 
he  is  privy  in  blood,  and  how  is  it  that  while  be  holds  the  land  by  purchase  he  is 
bringing  this  writ  as  heir,  while  he  is  not  heir,  and  to  no  one  belongs  the  acUon 
of  covenant,  but  to  him  who  made  the  covenant,  or  his  heirs  P  Finchden,  J.  —  I 
bare  seen  it  expressly  decided  that  two  parcenere  made  partition  of  theirland,  and 
one  parcener  made  a  covenant  with  tbe  other  to  acquit  ber  and  lierbeirs  of  a  suit 
that  was  due  of  the  land,  and  the  parcener  (to  whom  the  covenant  was  made) 
aliened  the  land  to  a  stranger  and  then  the  suit  became  due,  and  the  stranger 
brooght  covenant  against  the  parcener,  to  acquit  him  of  tbe  suit,  and  tbe  writ  was 
maiotained  notwithstanding  he  was  a  stranger  lo  tbe  covenant,  as  in  tbe  present 
case.  Belknap.  —  I  grant  it  all  in  yourcase,  for  the  acquittance  lay  upon  the  land 
and  not  upon  the  person,  whilst  here  the  covenant  was  personal.   Finchden.  —  And 
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It  is  considered  by  the  weight  of  authority  to  be  upou  this 
ground  that  both  the  ancient  warranty  and  the  modern  covenants 

if  yoa  grant  me  that  this  is  Uir,  then  it  is  much  stronger  In  the  other  case,  for  id 
the  cue  of  the  suit  of  whk-h  I  have  tpoken,  it  was  maintained  because  he  (the 
plainliff)  woa  tenant  of  the  land  of  which  the  suit  was  due,  and  here  abo  he  ia 
tenant  of  the  manor  in  which  is  the  chapel,  and  in  the  chapel  it  ahould  be  per- 
formed. Wic'htngham,  J.  —  If  the  king  grant  a  warren  to  another  who  is  the 
teoanC  of  the  manor,  the  warren  will  not  paiB  by  the  alienation  of  the  manor, 
because  it  is  not  appendant  thereto,  nor  did  it  seem  more  ao  here  from  the  tim« 
that  [he  services  were  not  appurtenant  to- the  manor.  Thorpe.  J.  (to  Belknap). — 
There  are  some  covenants  on  which  no  man  shall  have  an  action  except  the 
party  to  the  covenant  or  bit  heira,  and  some  covenants  have  an  inheritance 
in  the  land,  so  that  they  who  have  the  land  by  alienation,  or  otherwise,  shall 
hsTe  an  action  of  covenant,  and  the  plaintiff  here  is  also  tenant  of  the  land,  and 
it  is  a  thing  annexed  to  the  chapi^l  that  is  within  the  manor  and  therefore  an- 
nexed to  the  manor,  and  the  services  have  been  performed  from  ti 
rial,  and  therefore  it  is  right  that  the  action  should  be  maintained."  But 
was  adjourned,  and  there  is  no  further  trace  of  it. 

Id  this  case  it  will  be  perceived  that  as  heir  of  the  original  c 
plaintiff  had  no  case,  for  he  had  an  elder  brother  who  was  the  heir,  but  the  court 
seemed  to  consider  that  his  right  to  recover  depended  upon  his  being  the  owner  of 
the  land  for  the  time  being.  Coke,  in  his  reports  (Spencer's  case)  and  in  his 
Commentaries  on  Littleton  (Co.  Litt.  384  6),  always  ao  understood  this  case, 
and  his  view  has  the  support  of  eminent  authority ;  (seethe  third  report  of  the  Eng< 
liah  Real  Proper^  Commissioner,  p.  52,  the  English  editor's  note  to  Spencer's  cose, 
which  are  omplilied  as  to  this  in  the  sixth  edition.  Judge  Hare's  notes  to  the  same 
case.)  In  7  Jarman's  Conveyancing.  672,  the  editor,  after  citing  Pakenham's  cose 
as  referred  to  in  Co.  Litt.  381  b,  adds,  with  some  reserve :  "  In  this  cose  it  is 
clear  there  was  no  privity  of  estate  (using  that  term  in  the  sense  which  in  the 
cases  under  consideration  has  been  given  to  it)  between  the  Prior  and  the  Lord 
of  the  Manor,  and  the  reason  assigned  by  the  very  learned  commentator  for  the 
distinction  between  the  two  cases  which  he  puts  in  opposition  shQws  that  he  con- 
sidered it  sufficient  that  the  covenant  was  with  the  owner  of  the  land,  respecting 
the  land.  The  whole  difference  is  made  to  consist  in  the  covenantee  being,  or 
not  being,  seised  of  the  manor,  without  regard  to  the  relative  character  of  the 
covenantor.  We  have,  therefore,  the  high  authority  of  Lord  Coke,  uncontra- 
dicted, I  believe,  by  decision,  though  certainly  opposed  by  the  current  of  pro- 
fessional opinion,  in  favor  of  the  doctrine  in  question ;  and  when  to  this  is  added 
the  weighty  consideration  of  convenience  (which  would  seem  ohviously  to 
demand  that  covenants  relating  to  land,  by  vhomgoerer  made,  should  accompany 
the  land),  we  may  well  entertain  a  doubt,  whether  the  courts  would  not  now  hold 
that  covenants  for  title,  to  produce  title-deeds,  aod  all  other  covenants  capable 
in  timr  nature  of  running  with  the  land,  if  made  with  any  person  having  an  estate 
in  the  land,  would  be  annexed  to  that  estate  in  the  bands  ofao  alienee." 

But  while  Sugilen  is  quite  willing  to  accede  to  the  proposition  that  cove- 
nants for  title  not  only  should,  but  do  run  with  the  land,  he  has  not,  of  late 
}rears,  been  content  liut  the  doctrine  should  rest  upon  the  reason  which  Coke 
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for  title,  intended  for  tlie  benefit  of  the  land,  have  been  held  to  run 
with  it  to  the  assignee  ;  that  is  to  say,  the  owner  of  the  land  for 
the  time  being  is  considered  entitled  to  the  benefit  of  all  the  war- 
ranties and  covenants  which  the  prior  owners  in  the  chain  of  title 
ma;  have  given.  There  was,  however,  this  important  difference 
between  warranty  and  the  covenants  which  superseded  it.    The 

Uid  othen  have  extracted  from  Pakenbsm'a  esse,  which  he  considerB  "  standB 
klooe,  but  the  ground  upon  whi::h  it  depends  has  never  been  explained." 
(Sugden  on  Vendors  (13th  ed.),  p.  475.)  In  hia  earlier  editiooB  he  had  con- 
tented himself  with  considering  that  the  proposition  tbat,  in  order  to  make 
0OT«nants  for  title  run  with  the  land,  tbeie  should  be  some  privitj  of  estate 
between  the  covenanting  parties  "  seemed  to  apply  as  well  to  vovenanta  entered 
into  by  a  vendor  as  to  covenants  entered  into  by  a  purchaser.  But  the 
consequences  of  this  doctrine  are  truly  alarming.  In  a  great  proportion  of 
cases,  the  vendor  has  either  mortgaged  the  estate  in  fee,  or  is  a  mere  eatui 
que  Irtul ;  *  and  if  his  covenants  were  to  be  deemed  covenants  in  gross,  the 
assignees  of  the  land  could  only  compel  performance  of  the  covenants  by  the 
drcuitous  mode  of  using  the  name  of  the  first  purchaser  or  his  representa- 
tives, whom,  at  the  distance  of  some  years,  it  might  be  very  difficult  to  trace." 
But  when  the  Report  of  the  Boal  Property  Commissioners  ap[>eared,  their 
conclusions,  doubted  by  Sugden  as  to  several  matters,  were  aa  to  none  more 
strongly  disputed  than  as  to  the  real  point  decided  in  Pakenham''s  case.  But 
whatever  might  be  his  doubt  as  to  the  authority,  he  had  none  as  to  tbe  result, 
and  while  he  has  in  late  editions  conBiilered  that  the  doctrine  of  privity  of  estate 
does  not  apply  to  covenants  entered  into  by  a  vendor,  he  states  thus  plainly 
what  is  incontestable  on  both  sides  of  the  AtJantic.  "  Covenants  for  title  are 
frequently  called  real  covenants,  and  pas9  by  the  common  law  to  the  assignees 
of  tbe  land,  who  may  maintain  action  upon  them  against  the  vendor  and  his 
real  and  personal  representatives.  And  aa  the  covenants  relate  to  the  land,  an 
assignee  may  maintain  an  action  on  them  although  they  were  entered  into  with  the 
original  grantee,  and  his  heirs  only ;  and  where  the  covenants  run  with  the  land, 
although  they  are  entered  into  with  the  party  his  executors  and  administrators, 
yet  they  will  go  to  the  heir  with  the  land ;"  Vendors,  c.  15,  pi,  1.  An  elabo- 
rate article  on  "  Covenants  for  Title  running  with  Land,"  in  11  Amer.  Law 
Beg.  193,  2a7,  has  criticised  the  text  of  this  treatise,  and  considered  that 
Sugden'a  strictures  on  Fakenbam's  case  have  resulted  in  its  complete  overthrow 
as  Authority,  and  that  "  the  positions  particulariy  relied  on  were  not  judicial 
Insolations,  but  an  addition  by  the  reporter ; "  but  as  to  this,  it  may  be  said  that 
the  only  note  by  the  reporter  was  that  heretofore  cited  on  p.  314,  as  to  a  cov- 
enant to  pay  rent  enuring  to  the  assignee  of  the  reversion,  and  that  the  latest 
English  writers  of  authority  consider  that  the  strictures  of  the  eminent  author  re- 
ierred  to  ore  not  supporied  by  cotemporaneoas  or  subsequent  authority.  See 
notes  to  Spencer's  case,  supra. 

■  TliJa  vpnMloQ,  —  thatATandor  ligvQflrmllj  bat  moan  «j(Ki  fiH  ovjl, — wblchmlfhtioiutdiEKDBvlir 
to  ma  Auwhiu  itudiBt,  hai  »fcnni«  to  tba  prutlsa  irUeh,  babr*  tlu  Ht  of  S  k  1  WIU.  IV. «.  74, 
pn*all*d,  ot  Bonn;lDg«itats'>to  domr  OH."    Bh  n^rs,  p.  tt. 
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former  was,  in  the  strict  sense  of  the  word,  a  covenant  real,  and  its 
benefit  descended  upon  the  heir  in  every  instance,  whether  it  had  or 
had  not  been  brofcen  in  Uie  lifetime  of  the  ancestor.  It  was  a  right  to 
which  an  executor  could  never  succeed.^  But  with  respect  to  cove- 
nants, although  until  breach  they,  equally  with  the  warranty, 
passed  to  the  hair  with  the  land  they  were  intended  to  protect,  yet 
if  a  breach  had  occurred  in  the  lifetime  of  the  testator,  they  tlien 
became  ehoteg  in  action,  incapable  of  transmission  or  desccut,  and 
whose  right  survived  to  the  executor  alone.' 

Nor  is  there  any  difference,  as  to  principle,  between  English  and 
American  authority  in  this  respect.  It  is  a  settled  rule,  on  both 
sides  of  the  Atlantic,  that,  until  breach,  the  covenants  for  title,  with- 
out distinction  between  them,  run  with  the  land  to  h^irs  and 
assigns. 

But  while  this  is  well  settled,  a  strong  current  of  Amencaa 
authority  has  set  in  favor  of  the  position  that  the  covenants  for 
seisin,  for  right  to  convey,  and,  perhaps,  against  incumbrances,  are 
what  are  called  covenants  in  prasenti, — if  broken  at  all,  their 
breach  occurs  at  the  moment  of  their  creation ;  the  covenant  is, 
that  a  particular  state  of  things  exists  at  that  time,  and  if  this  be 
not  true,  the  delivery  of  the  deed  which  contains  such  a  covenant 
causes  an  instant  breach;  these  covenants  are  then,  it  Is  held, 
turned  into  a  mere  right  of  action,  which  is  not  assignable  at  law, 
which  cau  be  taken  advantage  of  only  by  the  covenantee  or  his 
pei-sonal  representatives,  and  can  neither  pass  to  an  heir,  a  devisee 
nor  a  subsequent  purchaser. 

A  distinction,  therefore,  is  considered,  by  this  class  of  cases,  to 
exist,  in  this  respect,  between  the  covenants  just  named,  and  those 

'  Fitz.  Nat.  Broy.  146;  Tonchrtom,  176. 

*  Com.  Dig.  Coveunt,  B.  1 ;  WeDtworth's  Office  of  Exec.  ICO ;  Lucy  v.  Lev 
ingtoD.  2  Levinz,  26 ;  Morley  r.  Polhill,  2  Ventris,  56 ;  s.  c.  3  Salkeld,  I0», 
pL  10;  Smith  o.  Simondc,  Comberbach,  64;  R&TmODil  v.  Fitch,  2  Cnnnp. 
Heei.  &  Rose.  £88;  B.  0.  6  Tjrwbitt,  986;  Kcketta  t>.  Weaver,  12  Mees,  ft 
Walab.  718 ;  Young  r.  Raincock,  7  Com.  Bench,  310.  The  mncb  controverted 
caaes  of  Kingdoo  v.  Nottle,  1  Maule  &  Selwyn,  355 ;  4  id.  53 ;  and  King  r. 
Jones,  C  Taunton,  418 ;  Jonea  d.  King,  4  Hftule  &  Selwyn,  186,  contain  Bome 
dicta  which  would  seem  to  juBtify  the  conclaston  that  modern  covenanla  for  title 
like  the  warranty,  parsed  to  the  heir  or  devisee,  whether  the  breach  did  or  did 
not  happen  in  tbe  testator's  lifetime.  This  was  going  too  far,  and  has  since  been 
corrected  by  tbe  caM«  of  Kaymond  e.  Fitch,  Ricketts  o.  Weaver,  and  Toung  t. 
Raiaeotk,  titpra. 
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for  quiet  enjoymeDt,  of  warrant;  and  for  further  aesurance,  which 
aro  held  to  be  prospective  in  their  character. 

The  leading  case  aa  to  this  is  Greeobj  v.  Wilcocks,  decided  by 
the  Supreme  Court  of  New  York,  in  1806.^  Tlie  defendant  had 
conveyed  certain  laud,  with  covenants  for  seisin,  of  good  right  to 
convey  and  of  warranty,  to  one  under  whom  the  plaintiff  claimed 
under  mesne  conveyances,  and  the  latter,  being  evicted  by  title 
paramount,^  brought  covenant.  For  the  defendant,  it  was  objected 
that  the  declaration  having  averred  that  there  was  a  total  defect  of 
title  when  the  defendant  executed  the  deed,  the  covenants  were 
then  broken  and  could  not  be  assigned  over  by  the  first  grantee, 
aud  this  objection  was  held  by  tlie  majority  of  the  court  to  be  con- 
clusive.^   The  doctrine  so  laid  down  has  been  repeatedly  recog- 

'  2  Johns.  (N.Y.)  1. 

'  The  decluation  in  this  case  nu,  aa  to  fbe  coveoant  of  warnntj,  clearly 
defective  in  not  alleging  that  the  eviction  was  under  lawful  title  (see  tupra, 
p.  133),  though  it  wM  not  (as  Memed  to  be  considered  in  the  opioion)  necewarj 
to  aver  that  it  was  bad  under  legal  process  (see  tupra,  p.  146). 

'  "  ChoKt  in  action,''^  said  Spencer,  J.,  who  delivered  the  opinion,  "are  in- 
capable of  assignment  at  the  common  law ;  aud  what  can  distitiguish  these  cove- 
nants, broken  the  instant  tliey  were  made,  from  an  ordinary  ekoae  in  action  f 
The  covenants,  it  is  true,  are  such  as  run  with  the  land,  but  here  the  substratum 
fails,  for  there  was  no  land  whereof  the  defendant  was  seised,  and,  of  consequence, 
none  that  he  could  alien ;  the  covenants  are,  therefore,  naked  ones,  uncoupled 
with  a  right  to  tlie  soil." 

Apart  from  the  cases  of  Lucy  e.  Levington,  S  Lev.  26,  and  Lewis  v. 
Bidge,  Cro.  Elii.  663  (which  will  be  referred  to  infra,  and  which  do  not  sup- 
port the  position  claitned  for  them),  the  only  authority  cited  for  the  defeudant 
was  the  following  passage  in  the  Touchstone,  p.  170:  "K  one  be  seised  of 
land  in  fee,  or  possessed  of  a  term  of  j«*.rt,  and  he  doth  alien  it,  and  sup- 
posing  he  bath  a  good  estate,  be  doth  covenant  that  he  is  lawfully  seised  or 
possessed,  or  that  he  hath  a  good  estate,  or  that  he  is  able  to  make  such  an 
alienation,  &c.,  and  in  truth  he  hath  not,  but  some  other  hath  an  estate  in  it 
before  J  in  this  case  the  covenant  is  broken  as  soon  as  it  is  made.  And  if 
I  bargain  and  sell  land,  by  deed  indented,  to  B.,  and  before  the  deed  is  in- 
rolled  1  grant  the  same  land  to  C.  and  covenant  that  I  am  seised  of  a 
good  estate  of  it  in  fee,  and  after  the  deed  is  inrolled ;  iu  this  case  the 
coveuaot  is  hrokeo."  In  the  margin  of  the  first  edition  of  the  Touchalone, 
opposite  the  first  sentence,  l^ere  is  quoted  Dyer,  303,  and  9  Coke,  60.  The 
C*se  in  Dyer  is  Northcote  v.  Ward,  which  was  simply  that  the  defendant 
Ward  had  granted  the  farm  of  the  ulnage  of  saleable  cloths  in  certain  counties 
to  the  plaintiff  Northcote,  with  a  covenant  that  he  was  lawfnlly  possessed  of  the 
aame  by  letters  patent  from  the  Crown.  The  plaintiff,  "  supfioaing  the  covenant 
broken  in  tiiis,  becatue  the  patent  was  void  by  reason  of  the  want  of  the  treas- 
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nized  and  afSrmed,  and  tlie  weight  of  American  authority  is 
unquestionably  in  favor  of  the  position  that  the  covenant  for  eeiBin 
being  broken,  if  at  all,  at  the  iuBtant  of  its  creation,  is  thereby 
turned  into  a  mere  right  of  action,  incapable  of  assignment,  and, 
conaequently,  of  being  used  by  any  but  the  coveoautee  or  his 
peraonal  representatiTeB.' 

urer's  warrant  by  tbe  sUtutes  thereof  mide,  which  are  chiefly  touched  upon 
hereafter,  brought  a  writ  of  cOTenant,  and  upon  the  writ  and  count  the  defendant 
demurred."  And  it  appearing  to  the,  court  that  tbe  King  might  not,  under 
the  statutes  in  that  behalf,  grant  the  office  of  lutnager  without  a  warrant  from  the 
treasnrer,  judgment  was,  without  argument,  given  for  the  plaintiff,  and  that  tbe 
said  letters-patent  were  void.  The  case  in  9  Coke  is  Bradshaw's  case  (sometimes 
cited  as  Salmon  v.  Bradsbaw,  and  reported  leas  fiillj  ju  Cro.  Jac.  301,  and  par- 
tially in  Hobart,  114,  and  Dout.  pt.  61),  in  which  Bradshaw,  having  demised 
certain  lands  to  the  plaintiff  for  six  years  if  one  Reyns  should  so  long  live,  Cot- 
enaoting  that  he  bad  full  power  so  to  demise  them,  the  plaintiff  declared  that  the 
defendant  had  not  such  power  to  demise,  and  so  had  broken  his  coTenant.  The 
defendant  pleaded  accord  and  satisfaction,  on  which  judgment  was  entered  for 
tbe  plaintiff,  and  the  case  was  then  removed  to  Cam.  Seae.,  where  it  was  assigned 
for  error,  first,  ''  that  the  plaintiff  had  not  averred  that  Reyns  was  alive  at  the 
time  of  tbe  beginning  of  the  said  lease,  nor  at  the  tjme  of  the  action  brought; 
et  non  aUocatur,  for  the  covenant  refers  to  tbe  time  of  the  lease  made,  and  then, 
be  Rvyns  alive  or  dead,  the  action  lies ;  for  if  he  be  dead  before  the  lease,  then 
tbe  lease  is  absolute,  and  if  he  died  aller  the  lease  and  before  the  action 
brought,  yet  tbe  action  lies,  and  consideration  shall  be  had  thereof  in  damages." 
The  other  error  assigned  (and  this  is  the  principal  one  noted  in  the  report  in 
Cro.  Jac.)  was  that  the  plaintiff  had  not  shown  what  other  person  bad  title  to 
the  premises  at  the  time  of  tbe  making  of  the  indunture,  but  the  court  held  that 
the  breach  wss  sufficiently  assigned  by  negativing  the  words  of  the  covenant  (see 
as  to  this,  tupra,  p.  84).  These  cases,  therefore,  do  not  support  the  position 
clumed  for  them  in  the  Touchstone. 

Opposite  the  second  sentence  in  the  Touchstone  there  ii  cited  in  the  margin, 
in  the  first  and  sU  the  subsequent  editions,  "  Adjudged  Sir  Perall  Brocas'  case, 
32  Q,"  but  the  case  is  unreported.  There  is,  indeed,  a  case  of  that  name  reported 
in2LeDnard,  311,  and  3  id.  219,  but  it  is  upon  another  subject.  It  is  believed,  after 
some  research,  that  "  32  Q"  refers  to  the  decision  being  made  in  the  32d  year  of 
Queen  Elizabeth's  reign,  and  tile  author  examined  tbe  record  of  tliose  cases,  now 
preserrcd  in  the  new  Record  Office,  in  Chanueiy  Lane.  The  decisions  of  33 
Elizabeth  form  a  roll  of  about  ibar  thousand  membranes  of  parchment,  written, 
of  course,  in  Norman-French,  in  court-band,  much  abbreviated,  and  with  ink  which 
hasfoded  as  to  part,  andlime  did  not  permit  the  examination  of  all  of  them.  In  the 
absence  of  the  case  itself,  we  may  perhaps  rest  wi^  the  belief  that  Brocas'  case 
was  cited  as  supporting  tbe  second  sentence  quoted  in  the  Touchstone,  that  is, 
that  the  covenant  of  seiiiin  contained  in  the  second  deed  was  broken  by  tbe  enrol- 
ment of  the  prior  conveyance,  as  to  which  see  tupra. 
.     '  Hacker  d.  Storer,  6  Green],  (Ue.)  228 ;  Ucath  r.  Whiddeo,  21  Ue.  383 ;  bnt 
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An  examination  of  tliis  claBS  of  cases  will  show  that  the  decision 
1b  often  given  with  reluctance,  and  only  in  obedience  to  what  is 
supposed  to  be  the  strict  technical  common-law  rule,  as  illustrated 
and  enforced  by  the   case  of  Lucy  v.  Levington  *   and   Lewes  f. 

»ee  the  recent  aUtute  in  Maine,  cited  tiipra;  Smith  p.  Jvtts,  44  N.  H, 
462;  WilUftmB  e.  Wetherbee,  1  Aih.  (Vt.)  283;  Garfield  d.  WilliaiDB,  2 
Tt.  327;  Pierce  e.  JohiiBon,  4  id.  253;  RichBrdaon  v.  Dorr.  5  id,  9;  Pot- 
ter c.  Taylor.  6  id.  676 ;  Mitchell  r.  Warner,  6  Conn.  497 ;  Davis  p.  Lymaii, 
6  id.  349;  Bickford  v.  Page,  3  Han.  455;  Prescott  v.  Tnieman,  4  id.  627; 
Wbeelock  v.  Thajer.  16  Pick.  (Mass.)  68;  Tbajer  t>.  aemence,  22  id.  490; 
Clark  p.  Swia.  3  Mel.  390;  Greenby  v.  Wilcocki,  2  Johns.  1;  Hamilton  v. 
WiUon.  4  id.  72;  Townaend  n.  Morria,  6  CoweD  (N.  T.),  133;  Beddoe 
r.  Wadflworth.  21  Wend.  (N.  Y.)  120  ;  McCarty  v.  Leggett,  3  Hill  (N.  T.), 
134;  BIydenburgh  v.  Cotheal,  1  Duer  (N.  Y.),  197;  Coit  v.  M'Beynoldi.  2 
Robertson  (K.  Y.),  655  (this  vas  a  caie  of  great  hardship)  ;  Lot  e.  Thomaa,  1 
Pennington  (N.  J.),  297;  Chapman  t>.  Holmes,  5  Ualet.  (N.  J.)  SO;  Gamson 
n.  Sandford.  7  id.  261;  Carter  p.  Denman,  8  Zabr.  (N.  J.)  260;  Wilson  e. 
Forbes,  2  Dev.  (N.  0.)  30;  Grist  p.  Hodges,  3  id.  200;  South  v.  Hoy,  3 
Monr.  (Ky.)  94;  Rice  o.  Spotswood,  6  id.  40;  Pence  p.  Duvall,  9  B. 
Mod.  (Ky.)  48;  Brady  p.  Span^,  27  III.  482;  Logan  p.  Moulder,  1  Pike 
(Ark.),  813;  Row  v.  Turner,  3  English  (Ark.),  132;  Pate  c.  Mitchell,  23 
Ark.  590;  Lawnmce  p.  Montgomery,  37  Cal.  188;  Pillsbury  e.  Mitchell,  6 
Wis.  21. 

■  This  case  is  reported  3  Levinz,  26,  1  Tentris,  175,  2  Keble,  831.  The 
report  in  Levinz  is,  as  to  the  point  now  under  inquiry,  the  most  TdU,  and  is  as 
follows:  "Covenant:  and  declares  that  Levingtoa  sold  to  Luke  Lucy,  the 
plaintiff's  testator,  certain  lands,  and  covenanted  with  him,  his  hetri  and 
assigns,  that  be  shonld  enjoy  the  same  against  him  and  Sir  Peter  Vanlore,  their 
heirs  and  assigns,  and  alt  claiming  under  them ;  and  assigns  for  breach,  that 
Croke,  claiming  under  Vanlore,  ejected  him.  The  defendant  pleaded  that,  at 
the  time  of  the  covenant,  he  was  seised  of  an  indefeasible  title,  and  that,  by  a 
subsequent  act  of  Parliament,  reciting  that  Sir  Peter  Vanlore  had  settled  his 
estate  apon  the  Lady  Mary  Powell,  and  that  certain  persons  had  unduly  procured 
her  to  levy  a  fine,  it  was  enacted  that  this  fine  should  be  void,  and  that  all  per* 
sons  might  enter  as  if  no  fiue  had  been  levied ;  and  that  by  force  of  this  fine,  non 
alUer,  the  defendant  was  seised,  and  sold,  and  made  this  covenant ;  and  that 
after  the  act,  Croke,  claiming  by  title  derived  from  the  Lady  Mary  Powell,  by 
the  setlleuient  of  Vanlore,  by  virtue  of  the  said  act  of  Parliament,  entered  and 
ousted  him;  upon  which  the  plaintiS'  demurred;  and  for  the  defendant  it  was 
argued,  first,  that  the  covenant  was  with  Lucy,  his  heirs  and  assigns,  touching  an 
estate  of  inheritance;  therefore  the  action  ought  to  be  brought  by  the  heir  or 
assignee,  who»e  loss  it  is,  and  not  by  the  executors.  To  which  it  was  anHwersd 
and  resolved  by  the  court,  that  the  eviction  being  to  the  teilator,  be  cannot  have 
an  heir  or  assignee  of  this  land ;  and  lo  the  damages  belong  to  the  executors, 
though  not  named  in  the  covenant,  for  ibey  represent  the  person  of  the  testator." 
The  rest  i^  the  report  is  not  mateiial. 

21 
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Ridge.^  It  IB  remarkable  that  these  cases  do  not  support  the  position 
for  which  they  are  generally  cited.  The  case  of  Lacy  v.  Leving- 
ton  decided  no  more  than  that  where  a  testator  who  had  received 
a  covenant  for  quiet  enjoyment  had  been  evicted,  his  executor  was 
the  proper  party  to  take  advantage  of  the  covenant,  the  whole  and 
ultimate  damage  having  accrued  to  the  testator  by  the  eviction  in 
his  lifetime ;  ia  other  words,  after  the  covenant  is  broken,  its 
capacity  for  running  with  the  laud  of  course  ceases ;  a  proposition 
too  obvious  to  need  the  support  of  authority,  and  which  applies 
equally  to  a  covenant  for  seisin  or  for  quiet  enjoyment.^ 

The  case  of  Lewes  v.  Ridge  is,  however,  the  authority  deemed 
in  this  country  to  be  conclusive  that  a  covenant  for  seisiu  or 
against  incumbrances  is  broken  as  soon  as  made.  The  decision 
seems  to  have  been  somewhat  miaunderstood.  "  The  case  was 
such :  the  defendant,  being  seised  of  land  in  fee,  let  It  for  life,  re- 
mainder for  life,  reudering  rent,  and  aflerwards  acknowledged  a 
statute,  and  after  that,  by  iudenture,  bargained  and  sold  the  rever- 
sion, and  covenanted  with  the  bai^ainee,  his  heirs  and  assigns,  that  it 
should  be  discharged,  within  two  years,  of  all  statutes,  chaiges,  and 
incumbrances,  excepting  the  estates  for  life.  The  statute  is  ex- 
tended, and  thereupon  this  reversion  and  rent  was  extended.  Tlie 
bargunee  grants  this  reversion  to  the  plaintiff,  who,  for  not  dis* 
charging  of  this  statute,  brings  covenant.  And,  all  this  matter 
being  disclosed  to  the  court,  it  was  Uiereupoti  demurred.  The 
question  principally  moved  was,  whether  the  plaintiff,  as  assignee, 
shall  have  beneQt  of  this  covenant  made  tx>  the  bargainee  by  tlie 
common  law,  or  by  the  statute  of  S2  Hen.  Till.  ?  But  because 
the  covenant  was  broken  before  the  plaintiff's  purcliaae,  the  land 
being  then  in  extent,  and  so  a  thing  in  action,  which  could  not  be 
transferred  over,  it  was  adjudged  for  the  defendant  that  tlie  action 
was  not  muntainable  against  him." 

There  are  two  obvious  points  of  view  from  which  the  authority 
of  this  case  will  be  found  in  no  degree  opposed  to  principle,  or  to 
that  of  the  more  recent  English  decisions.  In  tlie  first  place,  there 
can  be  no  doubt  that  a  covenant  to  discharge  of  incumbrances 
within  two  years,  being  a.  covenant  to  do  a  thing  certain  at  or 
within  a  certain  time,  is  finally  and  actually  broken  at  the  ezpira- 

'  Cro.  Eliz.  863. 

■  Shellon  t>.  Codmu,  8  Cnsb.  (Mua.)  321;  Field  r.  SneU,  4  id.  509 ;  Til- 
loUon  V.  Bojd,  4  Sudr.  8.  C  (N.  Y.)  621. 
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tion  of  that  time,  although  no  special  damage  whatever  may  have 
occurred  to  the  covenaatee.^ 

But,  besidos  this,  it  seems  to  have  been  oTerlooked  that  execution 
bad  issued  upon  the  statute, —  the  laud  was  actually  extended, —  the 
covenant  was  therefore  as  completely  broken  as  it  could  be,'  "  the 
land  being  then  in  extent,  avd  »o  (that  is  the  covenant)  a  choie  in 
action;"  and  if  we  substitute  the  assignmeut  by  the  covenantee 
in  the  one  case  for  the  death  of  the  covenantee  in  the  other,  the 
case  of  Lewis  v.  Bidge  is  the  same  as  that  of  Lucy  v.  Levington  ; 
each  consistent  with  the  other,  and  each  deciding  uo  more  or  less 
than  that  after  total  breach  the  covenant  becomee  a  chose  in  action, 
and  therefore  incapable  of  transmission  or  descent. 

'  This  wu  expressly  decided  in  Let^bridge  v.  Mjrtton,  2  Bam.  &  Adolph. 
772,  ti^/ra,  p.  94,  and  hu  been  recognized  and  applied  in  mnnjr  ctues  on  this 
aide  of  the  Atlantic  (see  these  rated  tupra,  p.  94,  n.  2).  "  There  is  a  differ- 
ence," said  Swift,  J.,  in  the  course  of  an  able  opinion  in  Booth  c.  Starr,  1 
Conn.  349,  "  between  a  contract  to  discharge  or  acquit  fivnt  a  debt,  and  one  to 
dischtu^  or  acquit  irom  the  damages  by  reason  of  it  Where  the  condition  of 
the  contract  is  to  dischai^e  or  acquit  the  plaintiff  from  a  bond  or  other  particular 
thing,  then,  unless  this  be  done,  the  defendant  is  liable  &om  the  nature  of  the 
contract,  though  the  pluntiff  has  not  paid.  But  if  it  be  to  discharge  and  acqait 
the  plaintiff  from  any  damage  by  reason  of  such  bond  or  particular  thing,  then  it 
is  a  condition  to  indemnify  and  save  harmless ;  1  Saund.  117,  n."  Under  ^e 
ordinary  covenant  against  incumbrances,  as  we  have  heretofore  seen,  although 
it  may  be  held  to  be  broken  as  soon  as  made,  yet  no  more  than  nominal  damages 
can,  as  a  general  rule,  be  recovered  by  reason  of  such  a  mere  technical  breach ; 
tiipra,  p.  288. 

*  Id  this  case  the  word  exleni  seems  to  have  been  used  in  its  general  sense,  as 
synonymous  with  execution  upon  a  statute  or  recognizance.  This  was  oflen  the 
case  in  the  older  books,  for  although,  upon  a  statute  staple  the  conusee  could 
not,  after  the  appraisement  or  extent  of  the  lands,  immediately  take  possession 
of  tbem,  but  was  obliged  to  sue  out  a  liberale  (Fitz.  Nat.  Brev.  1S2),  in  which 
case  the  extent  was  not  the  consummation  of  the  execution  but  only  one  of  its 
parts,  yet  npon  a  statute  merchant,  if  the  sheriff  returned  to  the  copttu  that  the 
par^  was  dead  or  not  in  his  bailiwick,  the  lands  were  extended  and  forthwith 
delivered  to  the  conuaee,  without  the  delay  or  expense  of  a  liberate ;  Fitz.  Nat. 
Brev.  ISO.  Instances  of  the  word  attnt  being  thus  nsed  will  be  found  in  Bae. 
Ab.  Execution,  B.  And  see  the  Stat,  de  Merc.  18  Edw.  I.,  stat.  3,  c.  I.  This 
construction  seems  also  to  have  been  put  upon  the  case  of  Lewis  v.  lUdge,  in 
TiUotson  o.  Boyd,  4  Sandf.  (N.  Y.)  621;  where  it  is  said:  "  As  long  ago  as 
tho  time  of  Queen  Elizabeth,  it  was  held  that  a  purchaser  of  land  could  not 
sne  the  person  who  had  conveyed  to  his  immediate  grantor,  on  a  covenant  which 
was  hrokai  befort  the  plaintiff  had  acquired  right;  Lewes  o.  Ridge,  Cro.  Eliz. 


by  Google 


824  EXTENT  TO  wmOH  C0TENABT8 

And  in  England  it  has  been  to  this  day  held  that  no  such  distinc- 
tion exists  between  the  different  covenants  for  title.  That  for  seisin^ 
it  is  considered,  is  not  like  a  covenant  to  perform  a  single  act, 
vliicli  not  being  performed,  the  covenant  is  broken  once  for 
all,  bnt  it  is  railter  in  the  nature  of  a  covenant  to  do  a  thing 
totiet  quoiien  as  the  exigencies  of  the  case  may  require,  and  the 
want  of  seisin  is  therefore  a  continuing  breach, —  that  even  although, 
according  to  the  letter,  there  should  be  a  breach  on  the  instant  of 
the  creation  of  tlie  covenant  (when  its  words  are  in  the  present 
tense),  yet  according  to  its  spirit,  the  right  of  action  should  pass 
to  and  vest  hi  the  partyin  whose  time  the  substantial  breach  occurs 
and  who  ultimatel;  sustains  damage ;  the  covenant  not  being  in- 
tended merely  for  the  benefit  of  the  covenantee,  but  for  the  pro- 
tection of  all  who  derive  their  title  to  the  land  through  him. 

Thus,  in  Kingdon  v.  Nottle,  when  first  presented,'  tlie  plaintiff 
at  executrix  sued  the  defendant  for  a  breach  of  the  covenant  for 
seisin,  and  as  is  usual  in  declarations, on  this  covenant,  assigned 
for  broacli  that  the  defendant  was  not  seised,  &c,  which  on  special 
demurrer  was  held  bad,  on  the  ground  that  there  was  no  other 
damage  than  such  as  arose  from  a  breach  of  the  defendant's  cove- 
nant that  he  had  a  good  title,  that  that  breach  was  not  shown  to 
have  been  a  damage  to  the  testator,  that  it  was  not  allied  that 
the  estate  was  thereby  prejudiced  during  the  lifetime  of  the  testator, 
and  if  after  his  decease  any  damage  occurred,  that  would  be  a 
matter  which  concerned  the  heir.  Judgment  was,  therefore,  en< 
tered  in  that  action  for  the  defendant.  But  when  the  case  was 
again  presented,^  the  same  plaintiff  sued  at  devisee  of  the  cove- 
nantee,  setting  forth  in  the  declaration  that  the  estate  had  been 
prejudiced  by  reason  of  the  defect  of  title,  and  its  sale  prevented. 
On  demurrer,  it  was  ai^ued  for  the  defendant  that  the  covenant 
was  broken  as  soon  as  made,  and  tlierefore  no  right  of  action  passed 
to  the  devisee  ;  but  it  was  held  tliat  so  long  as  the  defendant  had 
not  a  good  title  there  was  a  continuing  breach,  and  although, 
according  to  the  letter,  there  was  a  breach  in  the  testator's  lifetime, 
yet  that,  according  to  the  spirit,  the  Bubstantial  breach  was  in  the 
time  of  the  devisee,  for  she  thereby  lost  the  fruit  of  the  covenant 
in  not  being  able  to  dispose  of  the  estate. 

The  case  of  King  v.  Jones  '  proceeded  much  on  the  same  ground, 

■  1  MRalel&  Sel<T.  866.  ■  KiogdoD  v.  NoUle.  4  Minle  &  Selw.  63. 

*  6  Tumton,  418. 
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thoDgh  tbe  covenant  was  for  further  assurance,  which,  although 
its  breach  occurs  technicall;  b;  the  refusal  to  execute  a  further 
asHurance,^  raaj  present  the  same  question  as  that  arising  on  the 
covenant  for  seiein.  In  that  case,  the  refusal  to  make  further 
assurance  occurred  during  the  lifetime  of  the  covenautee,  while 
the  real  damage  was  felt  bjr  his  heir  who  was  the  party  evicted. 
"  The  covenantee,"  it  was  said  b;  the  court,  "  paid  his  purchase- 
mouef,  relying  on  the  vendor's  covenant ;  he  required  him  to  per- 
form it,  but  gave  him  time,  and  did  not  sue  him  instantaneously 
for  his  neglect,  but  waited  for  the  event.  It  was  wise  so  to  do, 
until  the  ultimate  damage  was  sustained,  for  otherwise  he  could 
not  have  recovered  the  whole  value  ;  the  ultimate  damt^,  then, 
not  having  been  sustained  in  the  time  of  the  ancestor,  the  action 
remained  to  the  heir  (who  represents  the  ancestor  iu  respect  of 
land,  as  the  executor  does  in  respect  of  personalty,)  in  preference 
to  tbe  executor,"  and  this  judgment  was  affirmed  on  writ  of  error 
to  the  King's  Bench.' 


'  See  Mtpra,  p.  195. 

'  JoDBB  o.  King,  i  Maale  &  Selw.  188.  la  conndering  then  cues,  cftre 
mut  be  taken  to  distingimh  between  their  sctaal  decimoDi  and  the  dicta  wbith 
thej  contain.  Tbe  cuei  thenueWei  decide  no  more  than  that,  in  the  first  place, 
wUil  breach,  tbe  covensnta  for  title  run  with  the  land,  and  that,  secondly,  the 
covenant  for  seinn,  though  noniinall}'  broken  at  the  instant  of  its  creation,  haa 
b  realitj  a  eontinaing  breach,  not  coDHummated  until  aome  actual  damage  has 
taken  place.  In  other  words,  it  is  not  bo  much  a  covenant  in  praaenti,  aa  a 
covenant  of  indemnitj'.  The  American  authoritiui  agree  with  the  first  of  these 
propositions,  bnt,  in  general,  dissent  from  the  second. 

Chancellor  Kent,  in  referring  to  the  doctrine  of  the  American  cases,  has  remarked 
that  '*  it  is  to  be  regretted  that  the  technical  scruple  that  a  ehote  in  action  was  not 
assignable,  does  necessarily  prevent  the  aasignoe  fh>m  availing  himself  of  any  op 
all  of  the  covenants.  He  is  the  most  interested,  and  the  most  fit  person  to  claim 
the  indemnity  secured  by  them,  for  the  compensation  belongs  to  him,  aa  the 
last  purchaser  and  the  first  sufferer;"  4  Kent's  Com.  V'i;  and  the  learned 
commentator  considered  that  the  doctrine  that  the  want  of  seisin  was  a  continuing 
breach,  "  is  too  refined  to  be  sound.  The  breach  is  single,  entire,  and  perfect 
iu  the  first  instance."  Nominally,  indeed,  this  is  so,  yet  in  many  iiutances  it 
may  be  that  the  breach  is  but  nominal  for  a  long  time,  undiscovered,  periiapc, 
and  in  point  of  fact  injuring  no  one ;  aad  the  want  of  title  may  be  at  length,  for 
the  first  time,  felt  by  one,  who,  removed  from  the  original  grantee  by  many  con- 
veyances,  has  directly  to  bear  the  whole  burden  of  the  loss.  In  such  case,  if  tbe 
injured  party  ha*  not  received  a  general  covenant  from  bis  immediate  grantor, 
and  the  covenants  for  seisin  or  against  incumbrances  are  the  only  ones  in  the 
deed,  he  may  be,  according  to  the  current  of  American  decision,  without 
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It  ma;  be  obaerred  that  in  deciding  such  questions  upon  cove- 
nants for  title,  regard  should  be  had  to  the  ori^nal  purpose  of 

remedy ;  for  a  coTenuit  limited  to  the  acts  of  the  grantor  wodd  not,  of  conne, 
be  broken  by  kdj  want  of  »eiein  in  those  prior  to  himself  in  the  chain  of  title. 
In  those  parts  of  this  countiy  where,  as  in  England,  a  vendor  does  not,  in 
general,  covenant  beyond  his  own  acta,  it  becomes  important  that  each  vendee 
should  have  the  benefit  of  all  the  covenants  entered  into  by  the  prior  owners,  lo 
that  although  each  vendor  may  only  have  covenanted  against  his  own  acts,  yet 
in  the  last  vendee  will  be  vested  the  right  to  take  advantage  of  each  and  all  of 
these  covenants ;  and  this  can  only  be  on  the  principle  that  their  technical  and 
their  actual  breach  occur  at  the  same  time. 

The  doctrine  of  the  English  cases  was  nowhere  more  severely  assailed  than  in 
Mitchell  D.  Warner,  6  Conn.  497.  In  referring  to  the  language  of  Lord  Ellen- 
borough  in  Kingdon  V.  Nottle,  Hoamer,  C.  J.,  who  delivered  the  judgment  of  the 
court,  said,  "  From  this  opinion  I  am  compelled  to  dissent  tn  ommbtu.  ¥ba,  I 
affirm  that  tite  novel  idea  attending  the  breach  in  the  testator's  lifetime,  by  calling 
it  a  continuing  breach,  and  therefore  a  breach  to  the  heir  or  devisee  at  a  subse- 
quent time,  is  an  ingenious  suggestion,  but  of  no  substantial  import.  Eveir 
breach  of  contract  is  a  continuing  breach,  until  it  is  in  some  manner  healed ;  but 
the  great  question  Is,  to  lohom  does  it  oontinue  as  a  breach  P  The  only  answer  is, 
to  tha  person  «ho  had  the  tiiU  to  the  eemlraet  v>hen  it  uoi  broken.  It  remuns,  as  it 
was,  a  breach  to  the  same  person  who  first  had  a  cause  of  action  upon  It.  If  it 
be  any  thing  more,  It  Is  not  a  continuing  breach,  but  anew  existence.  In  the  nest 
place,  I  assert  that  it  is  like  a  covenant  to  do  an  act  of  solitary  performance; 
and  for  this  plain  reason,  that  it  is,  in  its  nature,  a  covenant  for  a  solitary  act, 
and  not  a  successive  One.  If  ihe  covenant  is  broken,  that  is,  if  the  grantor  was 
not  seised,  it  is  Infracted  to  the  core,  and  a  second  supposed  breach  is  as  futile 
as  the  iroaginaiy  unbroken  existence  of  a  thing  dashed  in  pieces.  It  has  no 
analogy  to  a  covenant  to  do  a  /ittvre  act,  at  different  times,  which  may  undergo 
repeated  breaches.  It  has  no  futnrition,  and  cannot  be  partly  broken  and  partly 
sound;  but  the  grantor  is  seised,  or  not  seised,  and,  therefore,  the  covenant  ii 
inviolate,  or  violated  wholly.  Not  further  to  pursue  the  subject,  I  remark,  that, 
in  my  judgment,  the  case  of  Kingdon  e.  Nottle  may  justly  be  said  to  auUiorize 
the  assignment  of  a  ehote  in  action  by  devise ;  a  supposition  as  unfounded  as  it 
is  novel.  I  therefore  conclude,  that  the  determination  in  the  above-mentioned 
cases  of  Eingdon  o.  Nottle  are  against  the  ancient,  uniform,  and  eatabtished  law 
of  Westminster  Hall,  against  well-settled  principles  and  decided  cases  in  the 
surrounding  Slates,  and  that  the  judges  pronouncing  them  would  have  been  of 
an  opinion  different  from  the  one  expressed,  had  they  recognized  the  principle 
here  well  established,  that  the  breach  of  the  covenant  of  seisin  is,  in  Its  nature, 
total,  and  the  measure  of  damages  the  whole  consideration-money  paid  for  the 
land.^  It  has  been  well  remarked  in  a  recent  essay,  "  It  must  be  admitted  that 
Lord  EUenborough's  idea  of  a  continuing  breach  is  open  to  objection,  and  we 
conceive  that  the  unsatisfactory  nature  of  this  reason  has  sometimes  occasioned 
the  rejection  of  the  rule  which  it  was  designed  to  support ;  "  11  Am.  Law.  Reg. 
273. 
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their  iDtrodaction,  the  intention  of  the  parties  making  and  receiv- 
ing them,  and  the  object  which  they  were  intended  to  fulfil.  Thej 
succeeded  the  common-lftw  warranty,  which  was  ezclusirely  a 
covenant  real,  and  could  never  in  any  event  be  taken  advantage  of 
by  a  personal  representative ;  and  the  introduction  of  covenants  in 
place  of  warranty  would  seem  to  be  intended  rather  to  extend  the 
remedy  (both  by  means  of  the  more  pliable  form  of  the  action  of 
covenant,  and  by  giving  indemnity  in  the  shape  of  damages)  ^ 
than  to  alter  materially  the  rights  of  those  entitled  to  their  benefit. 
It  was  probably  not  supposed,  at  the  period  of  its  introduction,  that 
the  covenant  for  seisin  could  never  be  used  by  one  to  whom  the 
land  had  come  by  assignment  or  by  inheritance,  and  that  its  benefit 
was  restrained  to  the  covenantee  himself,  or  to  his  executor,  if  the 
actual  damage  had  happened  in  his  lifetime.  Such  a  doctrine,  if 
practically  enforced,  would  have  materially  lessened  tbo  value  of 
this  covenant.* 

Tlie  doctrine  of  the  English  cases,  if  open  to  objection  at  all, 
may,  perhaps,  be  doubted  in  so  far  as  tbey  seem  to  utterly  deny  to 
a  covenantee  or  his  personal  representative  any  rigJit  of  action 
unless  special  damage  in  his  time  be  averred  and  proved.  And 
while,  on  the  one  hand,  to  allow  a  covenantee  to  recover  at  his  option 
the  consideration-money  wlteu  no  special  damage  has  occurred, 
leads  to  embarrassments  which  have  already  been  considered,^  yet 

>  Supra,  Ch.  I. 

*  Nor,  M  baa  been  alreadj  said,  can  ftn  uithontj  be  found  in  the  Englidi 
books  to  support  such  a  doctnne.  The  old  cases,  when  examined,  not  only  fail 
to  anatain  it,  but  Brocas'  case,  lupra,  p.  320,  n.,  if  correctly  reported,  iinpliedlf 
deddes  the  contrary.  It  may  be  deemed  worthy  of  notice  that  in  S  Wentworth's 
Pleading,  440,  will  be  fbnnd  ao  elaborate  declaration,  drawn  by  Mr.  Lawes 
(the  author  of  Pleadings  in  Assumpsit),  in  an  actioa  brought  by  the  assignee  of 
ODe  who  had  rec^ved  covenanta  that  a  lease  was  a  valid  and  subaistiag  oue,  and 
that  the  covenantor  had  full  power  to  assign  it. 

*  In  BD  eiBsy  already  referred  to,  the  author  says,  "  He  would  suggest 
whether  the  following  view,  though  new,  and  probably  not  entirely  onobjection- 
able,  is  not  more  satisfai.'tory.  The  non-eustence  of  the  facts  covenanted  for 
may  of  itself  become  a  serious  injury  to  the  estate  (as  by  preventing  its  sale),  and 
onght,  without  any  thing  more,  to  be  a  good  foanda^on  for  an  action  on  the 
covenants,  if  the  covenantee  dioose  so  to  regard  it.  But  if  the  covenantee 
remains  ignorant  of  ihe  defect  until  the  land  is  assigned,  or  if,  knowing  it,  he 
elects  not  to  treat  it  as  a  breach  of  the  covenants  (perhaps  expecting  that  the 
defect  will  be  removed  before  causing  any  positive  injury),  and,  imder  these  cir- 
cumstances, assigns  the  Und,  it  ia  reasonable  to  consider  the  assignee  as  fully 
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these  (lifficulUea,  tliemaelveB  capable  of  modification,  yield  in  im- 
portance to  the  dieaetrouB  rmult  which  flows  from  holding  the 
covenant  to  be  broken  at  once  and  forever  at  the  time  of  its 
creation,  for  in  many  cases  its  short  life  does  good  to  no  one. 

Hence  we  find  that  the  doctrine  of  the  American  cases  has  not 
stood  the  test  of  practical  experience,  and  that  while  the  English 
rule  is  fully  recognized  in  some  of  the  United  States,  and  partially 
in  others,  there  are  agfuu  those  in  which  tlio  legislature  has  effected 
what  the  courts  have  oonsidered  themselves  unable  to  remedy,  and, 
from  the  tendency  of  modem  decision  and  legislation,  it  is  possible 
that,  at  no  distant  day,  that  which  we  have  called  the  American 
doctrine  will  have  ceased  to  exist. 

The  lead  in  legislation  seems  to  have  been  taken  in  Maine, 
whose  Revised  Statutes  expressly  give  to  the  assignee  of  a  cove- 
nantee a  right  of  action  for  a  breach  of  tlie  covenants  for  seisin  and 
against  incumbrances.^ 

inveiled  with  ill  right  in  the  coTenants,  u  the  covenftntor  waa  brfore  Maignmeiit. 
Slated  more  briefly,  our  view  is,  that  a  techaical  breach  may  become  a  aabatan- 
tial  one,  bj  being  treated  u  such ;  "  11  Am.  Law  Reg.  373.  But  this  Bugges- 
tioQ  is  scarcely  as  new  as  the  learned  author  leeuu  to  suppose ;  see  Sugden  on 
Vendors,  600 ;  Dart  on  Vendors,  716. 

'  Revised  StatDtea  (1841),  title  X.  c.  IIR,  g  16.  "In  all  cases  whera 
real  estate  bas  been  or  may  be  conveyed  to  any  person,  his  heirs  ot  assigns,  with 
a  covenant  that  the  grantor  was  seised  in  fee  of  the  same,  and  that  it  was  free  of 
all  incumbrances  at  the  time  of  such  conveyance,  the  same  estate  being  then 
under  mortgage  or  other  incumbrance,  or  the  grantor  not  being  thus  ceised  of 
the  same,  the  assignee  of  such  grantee,  his  executors  or  administrators,  after 
having  been  evicted  of  said  estate  by  the  elder  and  better  title  of  the  mortgagee, 
hii  beim  or  assigns,  may  maintain  an  action  of  covenant  broken  agunxt  the  first 
grantor  on  any  of  the  covenants  in  such  absolute  deed,  in  his  or  tlieir  own  names, 
and  recover  such  damages  as  the  grantee  might,  if  he  had  been  evicted  and  had 
brought  the  actiou  in  his  own  name;  provided  he  shall  file  in  court,  at  the  first 
term,  for  the  use  of  the  grantee,  a  release  of  the  covenants  in  said  grantee's 
deed,  to  said  assignee,  and  alt  causes  of  action  on  any  of  snch  covenants. 

"  9  17.  When  a  persou  has  conveyed,  or  shall  convey  real  estate  to  another, 
covenanting  iu  his  deed  that  he  ig  seised  in  fee  of  the  premises,  and  that  they  are 
free  from  alt  incumbrance  at  the  time  of  the  conveyance,  and  snch  grantee  shall 
aftenrards  convey  the  said  premises  to  a  third  person  in  fee,  such  grantor  sliall 
have  no  powerte  release  the  said  covenants  contained  in  the  deed  first  mentioned, 
■o  as  to  bar  or  any  way  affect  the  right  of  such  third  person  to  maintain  an 
action  against  the  first  grantor  for  breach  of  said  covenants  of  seisin  and  freedom 
of  the  premises  from  inctimbrance." 

He  following  observations  upon  these  provisions  were  made  in  ^e  recent 
case  of  FrescoU  e.  Hobbs,  30  Me.  346.     "  The  16tb  section  of  chapter  llfi,  B.  S., 
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The  Bame  Fesult  has  been  reached  hy  the  new  codes  of  procedure 
in  Neir  York  ^  and  Ohio.^  In  the  latter  State,  however,  decision 
had  for  many  years,  to  a  very  great  extent,  preceded  legislation.' 

iDdicates,"  eaid  Wulb,  J.,  "  tliat  a  right  of  action  shall  pus  to  the  assignee  of 
the  grantee  for  a  breach  of  the  covenant  of  seisin,  but  the  language  neeeasftry  to 
perfect  suL'h  an  intention  is  not  used  thronghout  the  whole  section.  It  subee- 
qnentlj'  limits  the  enactment  to  cases  of  incumbraaces  arising  from  mortgages. 
But  sBi'lionl7  dispels  the  obscurity  of  the  prior  one.  It  takes  from  the  grantee, 
afler  he  has  assigned  to  a  third  person,  the  power  to  release  the  covenants  of 
seisin  aiid  freedom  from  inctimbrances,  so  as  to  bar  or  any  way  a&ect  the  right 
of  surh  third  person  to  ntaintain  an  actioD  against  the  first  grantor  for  breach  of 
said  covenants  of  seisin,  and  freedom  of  the  premises  from  incumbrancel.  This 
section  deprives  the  grantee,  after  assignment,  of  the  power  of  releasing  snch 
covenants,  tind  recogaizes  the  right  of  the  assignee  to  maintain  an  action  to 
recover  damages  for  a  breach  of  them.  Taking  bolh  sections  together,  the  mean- 
ing and  purpose  of  the  legislature  is  too  plain  to  be  disregarded.  It  is  manifest 
that  a  right  of  action  for  a  breach  of  the  covenaat  of  seisin,  as  well  as  that 
against  incumbrances,  is  intended  to  be  given  to  the  assignee  of  the  grantee." 
See  also  Stowell  v.  Bennett.  34  Me.  422;  Allen  e.  Little,  86  id.  176.  In  Wilson 
V.  Widenham,  61  Me.  £66,  the  court  said,  "  The  provision  of  the  statute  applies 
only  to  actions  on '  covenants  for  seisin  or  freedom  from  incumbrance,'  and  not  to 
those  which  run  with  the  land.  The  object  of  this  statute  is  to  give  an  assignee 
a  right  of  action  on  the  personal  covenants,  which,  before,  he  did  not  have.  It 
leaves  the  common  law  in  force  as  to  covenants  real,  which  run  with  the  Und," 
aad  hence  it  was  held  that  the  provieion  of  the  act  as  to  filing  a  release  did  not 
apply  to  one  suing  upon  a  covenant  of  warranty. 

'  The  New  York  code  (Voorbies,  g  111]  provides  that  "  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest."  A.nd  see  Colby  v.  Osgood, 
29  Barb.  S39,  which  was  elaborately  and  successfully  argued  for  the  appellant; 
Roberts  B.  Levy,  3  Abbott's  Prac.  Rep.  (N.  S.)  311. 

*  The  code  of  Ohio  has,  as  to  this,  the  same  language  as  that  of  New  Tork 
(Seney's  Code,  §  25).  and  ibis  provision,  it  bos  been  held,  applies  to  die  cove- 
nants for  title;  Hall  n.  Plaine,  14  Ohio  8tK.  417. 

*  The  Supreme  Court  of  Ohio,  though  professing  not  to  go  quite  to  the  extent 
of  the  modern  English  caaes,  yet  before  the  passage  of  t^e  new  code,  did  not 
in  reality  stop  far  short  of  them.  Backus  c.  M'Coy,  8  Ohio,  216,  is  the 
leading  case,  and  although  the  pleadings  did  not  perhaps  strictly  call  for 
the  doctrine  there  laid  down,  yet  it  was  adhered  to  and  became  the  law  of  that 
State.  Sherman,  J.,  in  delivering  the  opinion  of  the  court,  afler  referring  to  the 
English  decisions  just  cited,  considered  that  they  settled  that  "  when  the  heir  or 
assignee  acquires  any  Interest  in  the  land,  however  small,  by  even  an  imperfect 
or  defective  title,  be  shall  be  entitled  to  the  benefit  of  all  those  covenants  that 
concern  the  realty ;  and  where  he  has  been  evicted  bj  paramount  title,  he  is  the 
party  damnified  by  the  non-performance  of  the  grantor's  covenants,  and  for  such 
breach  may  sustain  an  action.  This  seems  to  be  reasonable  in  itself,  as  well  as 
in  accordance  with  the  terms  of  the  covenant.  By  considering  the  covenant  of 
seisin  as  a  real  covenant,  attendant  upon  the  inheritance,  it  will  form  a  part 
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And  recent  cases  m  MisBouri  bare  approTed  and  followed  the  Ohio 
course  of  decision.' 

of  everj  grantee's  secnrity,  and  make  that  which  otherwise  niuit  be  either  a  dead 
tetter  or  ■  meuui  of  injustice,  a  most  useful  and  beneficial  covenanL  A  dead  letr 
ter,  when  an  intermediate  convej'aiice  liae  taken  plai%  between  the  making  of  the 
covenant,  and  the  discovery  of  the  defect  of  title,  and  the  covenantee  refoses  to 
bring  suit.  A  means  of  injustice,  when  afler  the  covenantee  hsa  lojd  and  con- 
vened without  covenants,  he  bnngs  and  sustains  an  action  that  the  covenant  was 
broken  the  moment  it  was  entered  into,  and  could  not  thereafter  be  assigned. 
When  lands  are  granted  in  fee,  by  such  a  conveyance  as  will  pass  a  fee,  and  the 
grantor  covenants  that  he  is  seised  in  fee,  we  can  perceive  no  objection,  legal  or 
equitable,  to  this  covenant,  as  well  as  the  covenant  of  warranty,  passing  with  the 
land,  BO  long  as  the  purchaser  and  the  successive  graoteea  noder  him  remab  in 
the  undisturbed  possession  and  enjoyment  of  the  land."  The  doctrine  thus  held, 
though  strenuously  assailed  in  the  argument  of  a  subsequent  case  (Foote  e.  Bur- 
net, 10 Ohio,  327),  was  nevertheless  there  adopted  bj  the  court,  and  was  consid- 
ered to  be  the  settled  law  in  the  State  of  Ohio,  even  before  the  adoption  of  the 
present  code  of  Civil  Procedure ;  Devore  v.  Sunderland,  17  Ohio,  60 ;  Stites  r. 
Hobbs,  2  Disney  (Ohio),  673. 

■  Dickson  v.  Desire,  23  Mo.  162 ;  Magwire  v.  Riggin,  44  id.  512.  In  the  first 
of  these  cases,  Leonard,  J.,  after  referring  to  the  English  anthorities.  said :  "  It 
is  thus  seen  that  the  real  point  of  difiference  b  that  in  England  the  covenant  of 
seisin  Is,  under  some  circumstances,  a  mere  covenant  of  indemnity ;  but  in  some 
of  the  United  States  it  is  always  a  present  covenant  which,  if  ever  broken,  roust 
be  broken  as  soon  as  made,  and  upon  which  of  course  only  one  recovery  can  be 
had,  the  right  to  which  accrues  as  soon  as  the  covenant  is  entered  into.  The 
true  question  would  then  seem  to  be,  at  what  time  the  right  of  substantial 
recovery  accrues ;  whetlier  at  the  moment  of  the  delivery  of  the  deed,  or  is  it 
postponed  under  any  circnmstances  until  the  actual  damage  is  sustained  ?  It 
would  seem  quite  impossible  to  bold,  a«  we  were  asked  to  do  in  a  case  before  us 
at  the  present  term,  that  the  cause  of  action  accrues  immediately,  so  as  to  set  the 
statute  of  limitations  in  motion  agunst  the  party,  if  we  are  to  hold  that  during 
the  whole  period  of  its  running  the  party  could  not  have  rei^overed  any  thing  more 
than  nominal  damages ;  and  it  would  seem  quite  unreasonable  to  say  that  the 
party  could  not  have  a  real  recovery  upon  the  mere  formal  breach,  becanse  no 
actual  damage  has  resulted  to  him  from  thR  want  of  title,  and  yet  aflerwards  to 
allow  Aim  to  recover,  not  on  account  of  any  damage  that  had  accrued  to  himself, 
but  in  respect  to  the  loss  that  bad  fallen  npon  bis  grantee."  After  referring  to 
the  Ohio  decisions,  it  wag  then  said :  "  We  are  disposed  to  take  a  similar  view 
of  our  statute  covenant.  It  proceeded  no  doubt  from  an  instinctive  fet-Lng  of 
the  moral  propriety  of  requiring  a  party  who  sells  land,  and  not  merely  his  own 
interest  in  it,  whatever  that  may  be,  and  conveys  it  by  words  of  transfer  appro- 
priate to  such  a  transaction,  to  secure  to  the  purchaser  and  those  who  succeed 
him  in  his  rights,  the  enjoyment  of  the  property  sold,  and  to  indemnify  them  if  it 
should  be  lost  by  reason  of  any  defect  of  title.  This  construction  we  think  will 
best  promote  the  object  the  legislature  had  in  view,  and  subserve  the  purposes  of 
justice  in  transactions  of  this  kind;  and  we  may  remark  here  historically  that 
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In  Indiana  the  leading  authority  is  Martin  r.  Baker,'  which  went 
to  the  full  length  of  the  recent  English  caaea.  In  an  action  of 
covenant  brought  by  the  administrator  of  a  grantee  upon  the  cot- 
enauta  for  seisin  and  against  incambrances,  it  was  held,  first,  that 
an  executor  could  sue  upon  those  covenants  only  when  special 
damage  had  accrued  in  the  lifetime  of  his  testator ;  and,  secondly, 
that  if  such  damage  had  accrued  since  his  death  or  conveyance  of 
the  land,  his  heir,  devisee  or  grantee  could  sue  ;  and  the  authority 
of  Kiiigdon  v.  Nottle  was  distinctly  recognized  and  affirmed,  and 
that  of  Greenby  v.  Wilcocks  as  distinctly  denied.  The  subsequent 
cases  in  that  State  will,  on  examination,  be  found  to  have  consist- 
ently  followed  this  decision,  down  to  tlie  present  day.^ 

the  State  of  Uaine,  in  the  recent  reviijon  of  her  laws,  hu  expreulf  provided 
that  the  right  of  actioo  upon  a  coTenant  of  seiain  shall  vert  in  the  aasignee  of  the 
land,  Eo  as  to  enable  hira  to  sue  and  recover  in  his  own  right,  after  an  eTictito 
by  a  title  paramount.  When,  therefore,  a  defeasible  title,  or  the  pOBBesnoo 
without  any  title,  has  passed  under  the  deed,  we  shall  consider  the  statute 
obligation  in  respect  to  the  title  rather  a£  one  of  indemnity',  which,  monjng 
with  the  laud  until  the  damage  is  sustained,  enures  to  the  benefit  of  the 
pari;  on  whom  the  loss  falls.  The  general  doctrine  of  the  old  law  as  to  tbe 
real  warrant;,  that  when  no  estate  passes  to  which  the  warrantj  can  be  an- 
nexed, tiie  beneBt  of  it  does  not  run  to  a  subsequent  assignee,  admitting  it 
to  be  applicable  to  the  modem  covenants  of  title,  is  obviated,  in  cases  like 
the  present,  by  the  American  decisions  that  the  conveyance  by  a  grantor  in 
possession  under  a  clsim  of  title  passes  an  estate  to  the  grantee  sufGtaient  to 
carry  the  covenants  to  any  subsequent  assignee."  As  Co  this  see  infra.  In  tbe 
subsequent  case  of  Chambers  r.  Smith,  23  Mo.  179,  it  was  said,  "  If  there  be  a 
total  defect  of  title,  defeasible  and  indefeasible,  and  the  possession  have  not  gone 
along  with  tbe  deed,  tbe  covenant  is  broken  as  soon  as  it  is  entered  into,  and 
cannot  pass  to  an  assignee  upon  any  subsequent  transfhr  of  the  supposed  right 
of  the  original  grantee.  In  such  case  the  breach  is  final  and  complete ;  ^e 
covenant  is  broken  immediately,  once  for  all,  and  the  party  recovers  all  the 
damages  that  can  ever  result  from  it.  If,  however,  the  possession  pass,  although 
without  right,  —  if  an  estate  in  fkct,  although  not  in  law,  be  transferred  by  the 
deed,  and  the  grantee  have  tbe  enjoyment  of  tbe  property  according  to  the  terms 
of  the  sale,  the  covenant  runs  with  the  land,  and  passes  from  party  to  party  until 
the  paramount  title  results  in  some  damage  to  the  actual  possessor,  and  then  the 
right  of  action  upon  the  covenant  vests  in  the  party  upon  whom  the  loss  falls." 
Under  the  local  practice  in  Missouri,  it  seenu  that  there  should  be  an  express 
assignment  of  the  right  of  action ;  Van  Doren  «.  Belfe,  20  Mo.  4fiJS. 

■  6  Blackf.  (Ind.)  282. 

*  tn  Reasoner  e.  Edmundson,  6  Ind.  393,  it  was  held  that  a  mortgage  execnted 
by  a  grantor  before  his  subsequent  conveyance  in  fee,  was  not  a  breach  of  the 
covenant  for  seisin  {tie  mortgagee  not  having  entered),  though  it  was  technically 
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In  Wisconsin,  the  Supreme  Court  at  one  time^  followed  the 
American  cases,  but  very  recently  it  was  there  said:  "After  the 
fullest  consideration  of  the  question,  and  examination  of  the  authori* 
ties,  we  are  satisfied  that  the  decisions  of  the  English  courts,  and 
of  the  courts  of  this  country  in  wliich  they  hare  heen  followed, 
furnish  the  only  sound  and  just  rule  for  the  interpretation  of  the 
covenant  for  seisin.    We  therefore,  without  hesitation,  adopt  it ; "  ' 

a  breach  of  the  covenuit  agoiast  incumbrEtnceB.  BoTtorf  v.  Smith,  T  id.  673, 
irtu  an  ai'tion  on  a  promisRorj'  note  given  for  the  conaideratjon  of  the  sale  of  real 
estate.  The  defeniKi  was  that  the  covenant  fur  seisin  -was  broken,  and  the  court 
■aid :  "  The  deed  contained  a  covenant  for  seisin ;  and  if  the  vendor  had  no  title 
to  the  premiies,  that  covenant  iras  broken  immediately  after  it  iraa  executed,  and 
the  defendante  ma;  allege  such  breach  &m  a  failure  of  consi deration."  This,  how- 
ever, it  nas  held,  he  had  not  done,  and  the  ease  itself  '\»  one  of  that  nnmeroni 
class  which  decide  that  mere  failure  of  title  to  land,  will  not,  of  itself,  in 
general,  be  a  sufficient  defence  to  an  action  for  its  purchase-money ;  see  infra, 
Ch.  XIV.  The  remark  that  "the  covenant  was  broken  as  soon  ai  made," 
does  not  touch  the  point  ruled  in  Martin  n.  Baker.  In  Overhiier  o.  McOol- 
lister,  10  id.  42,  which  was  an  action  by  a  grantee  against  bis  grantor  (and 
after  his  death  ogtunat  bis  executor),  die  court  said;  "  If  there  has  been  a 
technical  breach  only,  and  the  covenant^^e  has  lost  nothing,  he  can  recover  onlj 
nomioal  damages.  This  role  is  recognized  in  Martin  v.  Baker,  and  is  obvioiuly 
just."  But  Martin  t>.  Baker  went  farther  than  this,  and  held,  at  least,  that  the 
representatives  of  a  deceased  covenantee  could  recover  nothing,  unless  special 
damage  were  averred.  The  distinction  between  a  judgment  for  the  defendant 
and  a  jbdginent  for  the  plaintiff  for  nominal  damages  may  appear  slight,  but  it 
leads  to  practical  consequences  of  importance  (see  mpra,  p.  291).  In  Frink  v. 
Bellis,  33  id.  13fi,  Frink  had  conveyed,  with  a  covenant  of  warranty  (and, 
apparently,  against  incumbrances),  to  Johnson,  who  had  conveyed  to  Hamlin, 
who  had  conveyed  to  Juha  Bellis.  Ac  the  time  of  the  first  conveyance,  the 
premises  were  subject  to  a  mortgage  which,  while  Bellis  was  the  owner  of 
the  land,  was  foreclosed,  and  one  of  the  plaintiifs,  to  prevent  a  sale,  paid  off  the 
mortgage,  but  it  did  not  appear  whether  this  was  done  during  the  lifetime  or 
after  the  death  of  Bellis.  The  plaintiffs,  who  were  her  heirs,  brought  cov- 
enant, and  the  court  held,  on  the  authority  of  Martin  v.  B^er  and  of  a  quota- 
tion from  this  treatise,  that  the  special  damage  having  been  to  Bellis.  her 
administrator  must,  and  her  heirs  could  not,  sue.  It  will  be  observed  that  the 
court  must  have  considered  the  covenant  against  incumbrances  to  be  a  continuing 
one,  as  they  allowed  it  to  run  with  the  land,  from  Johnson  to  Uaralin,  and  from 
Hamlin  to  Bellis,  and  when  tbe  actual  damage  happened,  in  her  time,  it 
then  slopped.  In  Martjn  v.  Baker,  the  heir  recovered,  because  tbe  actual  dam- 
age happened  to  him ;  in  Frink  n.  Beltis,  the  heir  was  not  allowed  to  recover, 
because  the  actual  damage  happened  to  his  ancestor. 

'  Plllsbury  v.  Mitchell,  6  Wis.  17. 

•  Mecklem  c.  Blake,  22  Wis.  496. 
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and  ill  Iowa  Xhe  Supreme  Court  in  a  very  recent  case  made  a  simi- 
lar decision.' 

But  the  doctrine  of  the  American  caeee  was  not  applied  to 
the  covenant  against  incumbrances  without  a  struggle.  The  origi- 
nal object  of  the  introduction  of  this  covenant,  —  it  being  often 
connected  with  the  covenant  for  quiet  enjoyment  and  thereby  ren- 
dered equally  prospective  with  it,^  —  it  being  generally  treated  aa 
a  covenant  of  indemnity,  and  the  obvious  policy  of  its  benefit  enur- 
iug  to  the  owner  for  the  time  being,  —  have  all  worked  against  the 
rule  which  has  confined  the  covenant  for  seisin  within  such  a  nar- 
row sphere  of  usefulness.  Accordingly,  we  find  that  in  South 
Carolina  it  has  been  held  that  the  benefit  of  this  covenant  passes 
with  the  land  to  its  aaeignee,"  while  in  some  earlier  cases  in  Has- 
sachusetts,^  the  assignee  of  one  who  liad  received  a  covenant  gainst 
incumbrances  was,  without  objection  or  comment,  allowed  to  re- 
cover, and  in  a  subsequent  case  the  language  of  the  court  in  favor 
of  the  rights  of  the  assignee  was  direct  and  explicit."  But  a  few 
years  after,'  the  technical  rule  waa  adiiered  to  in  so  few  words  as 
to  induce  the  impression  that  it  had  never  beeu  doubted,  and 
although  in  one  case  the  question  seems  to  have  been  thought  au 

■  ScboGeld  e.  Idttb  HomeEtead  Co.,  83  Iowa,  317. 
'  See  tupra,  p.  89. 

■  McCratlj'  n.  Brisbftne,  1  Nott  &  McCord  (S.  C).  104.  The  authoHlieB, 
however,  cited  in  support  of  this  were  not  applicable  to  this  coveoaot,  lince 
thej  were  cues  arising  under  covenants  for  further  assurance  eminently  pros- 
pective in  their  operation  \  and  indeed  the  distinction  between  their  several 
natureB  seenu  not  to  have  been  very  closely  observed.  Quoting  the  case  from  the 
Year  Book  heretofore  noticed  (supra,  p.  Jl4),  ("  It  hath  been  adjudged  (42£dw. 
in.)  that  where  two  coparceners  made  partition  of  land,  and  the  one  made  a 
covenant  with  the  other  to  aL-qitit  her  and  her  heir*  of  a  suit  that  issued  out  of 
the  land,  the  covenantee  aliened.  In  that  case  the  assignee  shall  have  an  action 
of  covenant,  and  yet  he  was  a  stranger  to  the  covenant,  because  the  acquittal 
did  run  with  the  land"),  Cheves,  J.,  said,  "  This  seems  almost  precisely  the 
case  before  ns,  aod  authorizes  me  to  say  that  where  the  covenant  runs  with  the 
land,  the  assignee  of  the  fee  may  have  the  benefit  of  the  covenant  against 
incumbrances  in  a  case  like  the  present."  This  is  of  coune  obvious,  provided  it 
be  not  held  that  the  covenant  is  broken  once  and  for  all,  at  the  instant  of  its 
creation.  In  the  quotation  from  the  Year  Book,  the  covenant  waa  a  prospective 
one,  and  the  decision  would,  it  is  believed,  have  been  the  same  at  the  present 
day  in  any  court ;  see  infra. 

*  Stinson  r.  Sumner,  9  Mass.  143,  and  Estabrook  v.  Hapgood,  10  id.  918. 

*  Sprague  v.  Baker,  IT  Mass.  S88. 

*  Tafia  0,  Adams,  8  Pick.  649. 
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Open  one,'  yet  when  the  point  waa  direotiy  presented  .within  a  few 
years  past,  the  authority  of  the  earlier  cases  which  proceeded  upon 
the  English  doctrine  was  distinctly  repudiated,^  and  the  question 
may  be  considered  as  SnaUy  settled  in  favor  of  the  technical  rule, 
not  only  in  Massachusetts,  but  probably  in  most  of  the  other  States, 
with  the  exception  as  has  been  said,  of  Maine,  New  York,  Ohio, 
Missouri,  Indiana,  South  Carolina,  Wisconsin,  and  Iowa. 

According,  therefore,  to  the  present  weight  of  American  authoi^ 
ity,  the  benefit  of  the  covenant  against  incumbrances  is  denied  to 
an  assignee,  unless  where  it  is  so  linked  to  anotlier  covenant  as  to 
have  a  prospective  operation,  and  not  be  a  covenant  in  preeBenti? 

Of  course  no  difierence  of  opinion  can  exist  as  to  the  right  of 
an  assignee  to  take  advantage  of  the  covenants  for  quiet  enjoyment 
and  of  warranty,  which  are,  with  entire  unanimity  ou  both  sides  of 
the  Atlautjc,  held  to  run  with  the  land  for  the  protection  of  the  owner 
in  whose  time  the  breach  occurs,  and  until  then,  passing  withthe 
estate  by  descent  or  by  purchase,  by  voluntary  or  by  involuntary 
alienation,^  and  they  may,  therefore,  of  course,  be  enforced  not  only 
by  the  covenantee  and  his  representatives,  but  by  heirs,  devisees 
and  alienees,  who  claim  under  the  seisin  vested  in  him.^ 

■  Pettee  e.  Hawea,  13  Yi<-\.  (Mub.)  327. 

'  Thftjrer  o.  Clemence,  S2  Pick.  (Ma».)  494 ;  Cluk  r.  Swift.  3  Met.  (Mus.) 
394;  Wbitnej  n.  Dintmore,  6  Guah.  (M*m.}  126  j  Oiborae  o.  Atkina,  6 
Gn-Y  (Mus.),  424. 

'  Ai  where  the  corenant  is  that  the  purcbuer  "  ahill  eDJoy,  &c.,  and  thai  free 
of  til  mcumbrancea,"  &c.,  >ee  Jeter  c.  Glenn,  9  Rich.  Law  (S.  C),  376,  and 
*uprj,  p.  89. 

<  Thus  it  hM  been  repeatedly  held  that  the  benefit  of  covenanta  for  title  will 
pua  to  a  purchaaer  at  sheriff'B  «ale,  of  a  debtor's  eatate ;  Carter  e.  Denraan,  3 
Zabr.  (N.  J.)  270;  McCrady  v.  Briabane,  1  Nott  &  McCord  (S.  C.>,  104; 
Lewia  p.  Cook.  13  Ired.  Law  (N.  0.) ,  196 ;  JUrklaod  p.  Crump,  1  Dcv.  ft  Batt. 
(N.  C.)  94;  Town  c.  Needfaam,  3  Paige  (N.  r.),  646;  Redwine  t>.  Brown,  10 
Oa.  330 ;  White  v.  Whitney,  3  Uet.  (Maaa.)  81 ;  see  thia  caae  more  particulariy 
noticed,  ut/ra,  p.  344. 

*  "  For  iuatanee,  if  A  convey  land  to  B  and  his  heirs,  to  certain  specified  nsea, 
or  to  sneh  uses  as  C  shall  appoint,  and  covenant  for  title  with  B  and  hia  heir*, 
the  right  to  Bue  upon  the  coTensnts  will  go  with  the  aeiain  to  the  penona 
from  time  to  time  cluming  under  the  uses  limited  by  the  conveyance  or  under 
any  appointment  by  C  under  hia  power;  ao  if  the  conveyance  were  to  B  and 
his  beirp,  to  such  uses  as  0  shall  appoint,  and,  in  default  of  appointment,  to  the 
use  of  C  in  fee,  and  A  covenant  with  C  and  his  heirs,  and  0  (inatead  of  exer- 
cising his  power  of  appointment)  convey  the  eatate  limited  to  him  in  de&ult  of 
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ThuB,  in  England,  it  is  the  theory  of  cooveyancere  to  vest  in  every 
purchaser  the  benefit  of  all  the  prior  covenants  which  have  been 
entered,  into  hy  the  former  vendors,  and  this,  though  each  vendor 
may  only  have  covenanted  against  his  own  acts.  Thus,  if  A,  B,  0 
and  D  were  snccesBively  vendors  and  purchasers  of  an  estate,  each 
covenanting  only  against  his  own  acts,  on  the  conveyance  to  G,  he 
would  acquire  the  same  rights  under  A's  coven&nt  to  B  as  6  had 
himself  done,  and  by  a  conveyance  to  D,  the  latter  would  acquire 
all  the  benefit  of  the  prior  covenants  of  A  to  B,  in  addition  to 
those  which  ho  bad  personally  received  from  0.  It  ia  evident, 
however,  that  if  the  defect  of  title  were  caused  by  A,D  would  have 
no  remedy  upon  the  covenants  of  B  or  C  ;  so  if  the  defect  were 
caused  by  C,  he  could  sue  neither  A  nor  6.  If  the  covenants 
were  general,  that  is,  not  limited  to  the  acts  of  the  party  covenant- 
ing, it  would  be  otherwise ;  as  for  a  defect  caused  by  A,  D  could 
sue  either  A,  B,  or  C  ;  but  it  is  apprehended  that  if  the  defect  were 
the  consequence  of  G's  acts,  neither  A  nor  B  could  be  held  liable, 
as  it  would  be  unreasonable  that  a  man  should  be  held  responsible 
for  the  acta  of  future  owners  of  the  estate. 

And,  of  course,  a  covenantee  may  sue  simultaiieonsly  each  and  all 
of  his  previous  successive  covenantors,  and  recover  several  judg- 
ments against  each  of  them^  (justBs  the  last  holder  of  a  negotiable 
instrument  may  recover  against  all  those  liable  thereon),  although, 
of  course,  he  can  have  but  one  satisfaction,  and  the  payment  by 
any  covenantor  of  a  judgment  thus  recovered  against  him  may  be 
pleaded  in  bar  of  any  action  brought  against  him  by  a  subsequent 
covenantor  who  has  himself  paid  a  judgment  also  recovered  against 
him,  and  of  lat^r  amount.' 

sppointment,  hi>  alienee,  it  Appears,  can  sae  upon  A's  coveouiti ;  bo,  if  C,  in  the 
exerdse  of  hia  poirer,  appoint  the  land  to  the  use  of  D,  and  (;oveaant  with  him 
and  his  heirs  for  title,  C's  covenanta  can  be  sued  upon  by  the  alienees  of  D ;  and 
in  the  two  former  cues,  the  right  to  sue  upon  A'a  covenants,  and,  in  the  last  case, 
the  right  to  sue  upon  C'a  covenants,  will  go  with  the  land  to  all  sDCCessive  owners ; 
and  the  heir  or  assignee,  allhou^  not  named  in  the  coveoanta  for  title,  may 
oevertheleas  sue  thereupon ; "  Dart  on  Yendon,  712  (4th.  ed.) ;  and  see  Sug- 
den  on  Tendon,  578. 

■  King  c.  Kerr,  5  Ohio,  15S ;   Foote  o.  Bnmet,  10  id.  317. 

■  Thus  in  Wilson  e.  Taylor,  9  Ohio  St.  R.  G95,  Taylor  conveyed  land  to 
WUbod,  who  conveyed  to  Legget,  who  conveyed  to  Weis,  all  with  covenants  of 
general  warranty.  The  latter,  being  evicted  of  part  of  the  land,  recovered 
judgment   igmnat  Legget  for  $414,  against  Wilson  Ibr  9284.48,  and  against 
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Mr.  Pregton  was  of  opinion  that  covenants  for  title  were  incapa- 
ble of  being  divided  as  to  the  benefit  to  be  derived  from  them,  and 
that  if  a  vendor  sold  two  farms,  and  covenanted  with  tlieir  pur- 
chaser and  his  heirs  and  assigns,  and  one  of  these  farms  were  sold 
to  a  third  person,  the  latter  could  never  sue  upon  this  covenant, 
because  it  might  subject  the  covenantor  to  several  actions ;  ^  but 
this  has  been  denied  by  Sugden,  who  observes,  "  Tlie  better  opinion 
seems  to  be,  that  an  alienee  of  one  of  tlie  estates  could  maintain 
covenant  against  the  covenantor  where  tlie  covenants  run  with  the 

Taylor  for  fSBO.^S.  Taylor  paid  the  judgment  or  C280.23,  >nd  Weis  tlao 
paid  the  judgment  of  9264.43,  tod  then  sued  Taylor,  who  pleaded  the  recovery 
and  payment  in  bar,  and  the  plea  was  held  good.  "  It  seenu,"  aaid  the  court, 
"  that  for  Borne  unexplained  reason,  judgments  in  these  several  aclians  thus 
utuultaneously  brought  against  the  successive  covenanlors  were  taken  for 
very  different  amounts,  varying  from  about  9^80  to  about  9^14.  And  Tay- 
lor, the  Grst  covcDantor,  having  paid  and  satisfied  the  judgment  against  him, 
and  which  was  among  the  smallest  in  amount,  the  question  presented  by  the 
demurrer  is,  whether  this  satisfaction  of  the  judgment  against  him  is  a  bar  to  an 
action  over  against  him  by  the  plaintiEF,  who  waa  an  intermediate  coTenant<>e, 
after  payment  by  the  latter  of  a  judgment  recovered  at  the  same  time  P  Tho 
question  seems  to  be  one  of  first  impression,  and  our  minds  are  not  free  from 
difficulty  in  regard  to  it;  but,  on  the  whole,  we  are  unanimously  of  the  opinion 
that  the  plea  is  good.  As  before  remarked,  Weis,  the  last  covenantee,  and  who 
suffered  damage  by  reason  of  partial  eviction,  was  entitled  to  his  several  action 
against  ali  the  prior  covenantors,  Not  only  was  his  right  of  action  perfect 
against  all,  but  the  same  rule  of  damages  would  apply  as  to  all ;  and,  although  he 
could  have  but  one  satisfaction,  yet  he  was  clearly  entitled  to  recover  the  full 
amount  of  his  damages  against  each.  If  he  faiti'd  to  make  the  proper  showing  in 
order  to  recover  the  full  amount  of  his  damages  against  each,  it  was  his  own  fault ; 
and  having  coUeuted  and  received  the  amount  reeovered  against  the  first  uove- 
naator,  who  occupied  the  position,  in  law,  of  a  guarantor  of  sll  the  subsequent 
grantees,  it  seems  to  us  that  Weis's  claim  under  all  the  covenants  must  be  held 
satisfied;  and  thai  all  enforcement  of  the  judgments  against  the  other  En  termed  iaUi 
covenantors  was  wrongful,  and  in  violation  of  the  principle  that  be  conid  have 
but  one  satisfaction.  Taylor  ought  not  to  be  subjected  to  different  aclions,  and 
liable  to  several  recoveries  for  the  same  breach  ofthe  same  covenant.  It  follows 
from  this  that  tha  plaintiff  has  mistaken  his  remedy.  He  ought,  alter  the  satis- 
faction by  Taylor  ofthe  judgment  against  him,  to  have  either  resorted  to  a  court 
of  equity  to  restrain  the  collection  of  the  judgment  against  himself,  or,  if  circum- 
stances forbade  that,  to  have  sued  to  recover  back  the  money  he  had  paid  on  tha 
judgment  against  him,  as  for  money  had  and  received  by  Weis  wrongfully,  and 
which  in  conscience  he  ought  not  to  retam." 

'  8  Preston  on  Abstracts  of  Title,  57,  68.  It  seems  to  have  been  in  great  part 
owing  to  this  reason  that  be  atated  that  purchasers  in  general  attached  more 
importance  to  covenants  for  title  than  wa«  deterred. 
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laad,  and  as  such,  an  action  would  lie  either  for  damages,  which 
would  be  measured  by  the  loss  or  the  assignee,  as  far  as  he  might 
be  entitled  to  recover  it  under  the  covenant,  or  for  au  act  to  be 
done,  e.g.  further  assurance,  which  might  properly  be  confined  to 
the  particular  proportion  of  the  property.  It  does  not  seem  that 
any  injustice  would  arise  by  suffering  several  covenants  to  lie, 
although  it  might  expose  the  covenantor  to  inconvenience  ;  whereas 
the  denial  of  the  right  to  each  assignee  might  lead  to  positive  in- 
justice, or  if  not,  to  greater  iuconveuieuce  on  their  part;'*^  and 
this  view  of  the  l^aw  has  been  adopted  in  this  country.^  So  it  seems 
to  be  considered  in  England,  that  where  the  etieUe  is  divided,  as 
where  it  becomes  vested  in  a  tenant  for  life,  with  remainder  in  fee, 
and  the  breach  of  covenant  affects  the  entire  inheritance,  the  owner 
of  each  portion  of  the  inheritance  can  sue  for  damages  proportioned 
to  the  extant  of  hia  estate,*  and  so,  where  the  estate  is  cut  up  into 

'  Sagdeo  on  Vendors,  487,  citing  Hare  o.  Cftter,  Cowper,  766 ;  StevcDSOD  v. 
Lftmbard,  3  Etut,  675 ;  Twyoam  e.  Pickard,  2  Bun.  &  Aid.  105 ;  Merc«ron  t. 
Dovdon,  5  B&rn.  &  Cress.  481 ;  Curtja  v.  Spitty,  1  Bing.  N.  C.  756  ;  and  s«e 
9  Jftrman's  Convejsncing,  366.  All  these  cues,  however,  except  TwyDun  o. 
Piulcard,  were  actJons  againat  usignees  of  &  eoeenanlor.  See  also  West  Lond. 
Rail.  Co.  p.  Lond.  &  N.  W.  Rail.  Co.,  11  Com.  Beach,  S54. 

*  White  V.  Whitney,  S  Met.  (Mau.)  87 ;  Bunt  o.  Amidon,  4  Hill  (N.  T.), 
345;  Tan  Home  v.  Crun,  1  Paige  (N.  Y.),  455;  Astor  t>.  Miller,  S  id.  68; 
McClure  t>.  Gamble,  3  Casey  (Pa.),  290;  Dougherty  e.  Duvall,  9  B.  Mod. 
(Ky.)  58;  Diukinmn  v.  Hoomes,  8  UroU.  (Va.)  406;  Schofield  ■>.  Iowa 
Homestead  Co.,  33  Iowa,  817;  Fields  v.  Squires,  1  Deady  (C.  C.  U.  S. 
Oregon),  866. 

'  At  least  the  proposition  is  so  stated  in  Dart  on  Vendors,  714  (4tb  ed.),  to- 
ferring  to  9  Jannan's  Conveyancing  by  Sweet,  404,  and  Noble  c.  Cass,  2 
Simons.  343.  In  that  nue  a  bouse  bad  been  devised  in  trust  for  a  daughter  for 
life,  rtmainder  to  another  for  life,  remainder  over.  I'he  house  had  been  pre- 
viously demised  for  a  long  term,  in  the  middle  of  which  the  trustees  brought  an 
ejectment  for  and  recovered  possession  of  tbe  premises,  and  also  recovered  from 
the  tetiant  £500  damages  in  an  action  on  the  covenants  contained  in  the  lease, 
for  dilapidation  of  the  premises,  which  sum  they  invested  in  their  own  name, 
Afler  tile  death  of  tbe  tenants  for  bfe,  tbe  remainder-men  61ed  a  bill  against  tbe 
trostees  for  the  transfer  to  themselves  of  the  sum  thus  invested,  but  it  was  dis- 
missed by  the  Vice-Cbancellor,  on  the  ground  that  the  damages  had  been 
recovered  for  the  use  of  the  tenant  for  life  only,  and  that  for  any  injury  done  to- 
the  inheritance  those  in  remainder  might  have  their  separate  action,  "  It  was 
urged,"  said  tbe  Yice-Chancellor,  "  that  tbe  damages  were  something  accruing 
to  the  inheritance,  bat  no  authority  was  produced  to  show  that  a  court  of  equi^ 
bas  ever  held  that  damages  were  any  thing  but  the  personal  estate  of  the  person 
who  recovered  them;  and  it  appears  to  me  that  I  should  be  introducing  a  new 
22 
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nndiTided  shares ;  ^  but  in  PennBjWania  it  baa  been  held  that  all 
the  parties  eatitled  to  the  benefit  of  the  coTenants  for  title  muat 
join  in  the  action.^ 

It  is  evident,  however,  that  the  doctrine  which  gives  to  subsequent 
purchaserH  the  right  to  sue  upon  the  covenants  of  a.  prior  vendor 
must  be  susceptible  of  considerable  qualification,  in  order  to  pre- 
vent the  obvious  injustioe  which  would  arise  from  making  the  latter 
liable  to  all  the  subsequent  owners  in  turn,  and  thus  pay  damages 
more  than  once  for  the  same  breach  of  covenant. 

To  obviate  such  a  result,  a  decision  was  made  in  one  of  the 
earlier  cases  in  Kew  York,  which  has,  however,  been  subsequently 
departed  from.    In  Eane  v.  Sanger,^  the  defendant  conveyed,  with 

equity  if  I  were  to  hold  tbat  dfttDAges  recorered  in  an  action  for  a  breacli  of  a 
covenant  mnniog  with  the  land  are  to  ba  considered  as  part  of  the  inheritance. 
.  .  .  Where  a  cue  is  at  all  doubtful,  the  best  way  is  to  follow  the  taw.  Now 
Littleton  says,  aectiiin  315, '  Also  as  to  actions  personals,  tenants  in  oommon  may 
have  such  actions  personals  jointly  in  all  their  names,  as  of  trespass  or  of  offbices 
wluch  concern  their  tenements  in  common,  as  for  breaking  tbeir  houses,  breaking 
their  closes,  &ts.  In  this  case  tenants  in  common  shall  have  one  action  jointly, 
and  shall  recover  jointly  their  damage*,  because  the  action  is  in  the  personalty, 
and  not  in  the  realty.'  And  Lord  Coke,  in  commenting  on  this  section,  says, 
*  If  an  aunt  and  niece  join  in  an  action  of  waste  for  waste  done  in  the  life  of  the 
other  sister,  the  aunt  shall  recover  the  damages  only,  because  the  same  belongs 
not  by  law  to  the  niece ; '  Co.  LJtt.  198  a.  Therefore  it  is  plain  that  the  spirit  of 
the  law  is,  tbat  with  respect  to  injuries  to  land  for  which  damages  are  to  be  re- 
covered by  personal  action,  the  person  who  brings  the  action  is  entitled  to  the 
damages." 

■  Badeley  v.  Vigure,  4  £lli(  &  Black.  71. 

'  HcClure  o.  Gamble,  8  Casey  (Fa.),  S88.  '*  The  title  which  the  covenant  was 
intended  to  assure,"  said  Lowrie,  J.,  who  delivered  the  opinion,  "  became  vested 
by  devise  in  Gamble  for  life,  with  remainder  to  his  children ;  and  it  is  objected 
that  the  title  and  the  covenant  are  single,  and  that  all  those  entitled  to  the 
remedy  upon  it  must  join  in  the  action.  We  regard  this  objection  as  soond,  and 
as  receiving  support  by  the  reasoning  of  Ur.  Justice  Rogers,  in  the  case  of  Fanl 
e.  Witman,  3  W.  &  S.  409 ;  though  in  that  ease  it  was  decided  only  (bat  different 
owners  may  properly  join.  Regarding  the  tenant  for  lire  and  the  remainder-men 
as  entitled,  as  against  the  covenantor,  to  one  seisin  and  propeHy  divided  as 
among  themselves  into  different  periods,  we  think  that  the  action  on  the  covenant 
given  to  aecure  tbat  seisin  ought  to  be  single,  otherwise  the  covenantor,  not 
being  able  to  set  up  the  judgment  of  one  against  the  other  claimants,  mig^t 
have  to  pay  to  all  much  more  than  is  required  by  bis  covenant,  and  might  be 
subjected  to  innumenble  actions  for  a  single  breach  of  the  same  covenant." 
■  U  Jobni.  89. 


by  Google 


FOB  Tm<B  BUN  WITH   LAND,  BTO.  8S9 

covenants  of  warranty,  certain  lots  to  the  plaintiff,  who  in  turn 
conveyed  them  with  similar  covenanto  to  different  purchasers  who 
were  subsequently  ovictad,  when  the  plaintiff  brought  euit  on  his 
coveuaat.  It  was  objected  that  by  his  assignment  to  the  different 
purchasers  from  himself,  the  plaintiff  had  divested  himself  of  all 
right  of  action  on  his  vendor's  covenants,  but  the  court  held  that 
as  the  plaintiff  was  bound  to  indemnify  those  purchasers,  that 
liability  entitled  him  to  support  his  action,  and,  to  avoid  the 
obvious  objection  that  the  original  vendor  might  still  be  liable  to 
these  purchasers  (on  the  covenants  which  had  passed  with  the  land 
to  them),  it  was  suggested  that  the  latter  were,  by  their  acceptance 
of  the  covenants  made  to  themselveB  by  the  plaintiff,  precluded 
from  suing  upon  those  of  the  original  vendor.^ 

This  decision  has,  however,  been  since  overruled  on  both  these 
points,  and  another  mode  adopted  of  meeting  the  difficulty  referred 
to.  In  the  leading  case  of  Booth  v.  Starr,^  decided  in  Connecticut 
in  1814,  it  was  held  that  the  right  of  action  of  an  intermediate  pur- 
chaser  who  had  himself  parted  with  all  interest  in  the  land,  did 
not  depend  merely  upon  his  prospective  liability  to  the  purchasers 
from  himself,  but  that  it  could  not  be  enforced  until  that  liability 
should  have  been  fixed  by  the  recovery  of  damages  by  them,  and 

'  Id  Wheeler  t>.  Sohier,  3  Cash.  (Mmb.)  323,  the  court,  in  commenting  upon 
Kane  v.  Suiger,  raid,  *'  The  gromida  of  the  recoTerj  vere,  tiiat  the  pUntiff'a 
grantees  had  mortgaged  the  premise!  to  him  for  the  purchue-monef,  so  that  the 
plaintiff  had  the  legal  estate  when  the  covenant  was  broken,  and  the  defendant 
had  obtained  releasflB  from  the  plaintiff's  grantees  of  all  cJaimi  and  damages  sua- 
lained  in  consequence  of  the  covenant,  so  that  the  defendant  was  nnder  no 
liability  to  them ;  and  the  court  held  that  these  releases  conld  not  bar  the  plain- 
tiff's reoovery ;  as,  by  the  mortgage,  the  seisin  of  the  premises  was  in  the 
{^aintiff,  and  the  mortgs^ge  was  unsatisfied."  These  grounds  were  not,  however, 
the  otdj  ODes  relied  on  by  the  court,  nor  perhaps  would  they  be  considered 
available  at  Uie  present  day  in  Maasachosetta,  since  it  has  there  been  held  that 
alUtougti  a  mortgage  technically  vests  the  legal  title  in  the  mortgagee,  yet  the 
benefit  of  covenants  will,  notwithstanding,  remain  with  the  equity  of  redemption, 
and  pass  with  it  to  successive  purchasers ;  White  v.  Whitney,  9  Met.  (Mass.)  81 ; 
see  ittfra,  p.  344,  and  if  it  were  held  that  in  the  ease  of  a  mortgage,  the  benefit 
of  a  covenant  for  seisin  should  attend  tbe  l^al  title  in  the  mortgagee,  it  would 
follow  that  one  who  had  given  a  mortgage  for  the  purchase-money  conld  never 
sue  upon  his  vendor's  covenant,  because,  by  the  mortgage,  the  right  of  action 
had  become  vested  in  the  covenantor  himself,  and  so  merged.  The  law  as  to  the 
benefit  of  covenants  following  tbe  legal  title  in  the  mortgagee  is  considered  more 
fully  ia/ra,  p.  341  et  teq. 

'  I  Cwm.  244. 
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their  actual  payment  by  him,^  and  in  the  Bubsequent  case  in  Kew 
York  of  Withy  v.  Mumford^  this  decisioD  was  quoted  with  appro- 
bation, and  it  was  moreover  held  tliat  the  acceptance,  by  a  pui^ 
chaner,  of  covenants  from  his  own  vendor,  liad  no  effect  whatever 
upon  hig  rights  on  the  covenants  given  by  Uie  prior  vendors  in  the 
chain  of  title ;  and  on  both  these  points  many  aubsequeat  decisions 
have  been  to  the  same  effect.^ 

'  "Id  the  present  case,"  aaid  Swift,  J.,  in  delivering  the  opinion  of  the 
court,  "  the  gnuitee  or  coTOnsntee  of  the  plaintiff  hai  been  efiirted,  but  the 
plaintiff  baa  never  been  goed,  dot  bas  he  paid  the  damages.  The  queitioa  U, 
wliether  under  these  circunutancea  he  can  maintain  this  action  agaiutt  the 
defendant,  who  is  his  immediate  covenantor.  The  last  assignee  can  never  main- 
tain an  action  on  the  covenanft  of  warranty  till  he  has  been  evicted.  Tiioughtbe 
title  maj  be  defective,  though  he  may  be  constantly  liable  to  be  evicted,  though 
bis  warrantor  may  be  in  doubtful  circumstances,  yet  he  can  bring  no  action  on 
the  covenant  till  be  is  actually  evicted ;  for  till  then  there  has  been  do  breach  of 
the  covenant,  no  damage  sustaiaed.  By  parity  of  reason,  the  intennediai« 
covenantees  can  have  no  right  of  action  against  their  covenantors,  till  something 
has  been  done  equivalent  to  an  eviction ;  for  till  then  they  have  sustained  no 
damage.  As  tbe  last  aeeignee  has  his  election  to  sue  all  or  any  of  the  covenan- 
tors, as  a  recovery  and  satJafaction  by  an  intermediate  covenantee  ajgainst  * 
prior  covenantor  would  not  bar  a  suit  by  a  subsequent  assignee,  aui'h  interme- 
diate assignee  ought  not  to  be  allowed  to  sustain  hia  action  Ull  ho  has  satisfied 
bis  subsequent  assignees,  for  otherwise  every  inlennediate  covenantee  might  sue 
the  first  covenantor;  one  suit  would  be  no  bar  to  another;  they  migbt  all  recover 
judgment  and  obtain  satisfaction,  so  that  a  man  might  be  liable  to  sundry  suita 
for  the  same  thing,  and  be  compelled  to  pay  damages  to  sundry  different  core- 
nantees  for  the  same  breach  of  covenant.  In  the  present  case,  the  plaintiff 
cannot  know  that  bis  covenantee  who  has  been  evicted  will  ever  sue  him;  he 
may  bring  his  action  directly  against  the  defendant ;  a  recovery  in  this  suit,  and 
payment  of  the  damages,  would  be  no  bar;  tbe  defendant  could  then  have  no 
remedy  bat  by  petition  for  a  new  trial,  and  if  the  plaintiff  in  the  mean  time 
sbonld  become  unable  to  refund  the  money,  the  defendant  would,  by  operation 
of  law,  be  compelled  to  pay  the  tame  demand  twice,  without  redress.  But  if  the 
principle  is  adopted  that  the  intermediate  covenantee  can  never  sne  till  he  has 
satisfied  the  damages,  no  such  injustice  can  ensue.  The  subject  may  be  con- 
sidered in  another  view.  In  all  these  cases  it  is  the  duty  of  the  first  covenantor 
to  make  good  the  damages  for  a  breach  of  the  covenant,  and  to  indemnify  all  the 
subsequent  covenantees.  Bach  subsequent  covenantor  is  liable  to  all  the  subse- 
quent covensjitees.  and,  on  paying  the  damages,  will  have  a  claim  for  indemnity 
against  a  prior  covenantor.  Tbe  nature,  then,  of  the  engagement  of  the  firat 
covenantor  is  to  indeouiify  all  tbe  subsequent  covenantees  from  all  damages 
arising  from  his  breach  of  tbe  covenant." 

'  6  Cowen,  137. 

'  Chase  v.  Weston,  12  N.  H.  413 ;  Williams  p.  Wetherbee,  1  Aik.  (Vt.) 
239 ;  Thompson  v.  ShaOnok,  2  Met.  (Mass.)  616 ;  Wbeeler  o.  Sohier,  3  Cnsh. 
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It  may  therefore  be  considered  as  settled,  in  accordance  with 
principle  and  antbority,  that  where  one  has  parted  with  all  his 
interest  in  the  land,  he  parts  also  with  all  right  to  or  control  over 
the  covenants  which  run  with  it,  and  he  can  only  regain  that  right 
over  them  by  being  made  liable  npon  his  own  covenants  and  satis- 
fying that  liability ; '  and  when  the  conveyance  has  been  of  part  of 
the  land  only,  the  same  doctrine  will,  it  is  apprehended,  apply 
proportionally. 

But  from  the  doctrine  that  the  benefit  of  covenants  for  title 
passes,  with  the  legal  estate,  throngh  successive  alienations,  and 
vests  in  and  is  diviaible  among  its  owners  for  the  time  being,  it 
would  seem  in  strictness  to  follow  that  where  a  mortgage  of  the 
land  ia  given,  the  bene&t  of  the  covenants  must,  in  a  court  of  law, 
be  regarded  as  passing  with  the  legal  estate  to  the  mortgagee.  It 
would  be,  indeed,  obvious  that  to  the  extent  of  his  interest  in  the 
land,  he  would  he  entitled  to  the  protection  of  the  covenanta,^  but 
it  would  seem  that  wherever  the  common-law  relation  of  the  mort- 
gagee as  the  holder  of  the  legal  title  is  recc^nized,  as  is  the  case  in 
England  and  some  of  our  States,  he  must,  on  strict  principles, 
absorb  the  whole  benefit  of  the  covenants,  to  the  exclusion,  in  a 
court  of  law,  of  any  subsequent  purchaser  of  the  equity  of  redemp- 
tion. Thus,  it  has  been  decided  in  Englind  that  an  equity  of 
redemption  ia  neither  such  an  estate  as  can  render  an  assignee 
liable  for  a  breach  of  a  covenant  for  quiet  enjoyment  of  au  easement 
granted  out  of  it,'  nor  auch  as  will  carry  to  an  assignee  the  bene&t 

(Usu.)  222;  SuTilam  d.  Jonea,  10  Wend.  (N.  Y.)  184;  B&xter  v.Hjem,  13 
Barb.  S.  C.  (N.  T.)  2SS ;  Le  VLhf  de  ChAumoat  o.  Forsythe,  2  Pi.  &07 ; 
MMklaodp.  Cnunp,  1  Dev.  &  Bat.  (N.  C.)  94;  Herrin  D.  McEntyre.  1  H«wk» 
(N.  C),  410 ;  ThompBOD  e.  S&nderi,  5  Monr.  (Ey.)  8S8 ;  Redwine  n.  Brown,  10 
Ga.  311;  Wilaon  t>.  Taylor,  9  Ohio  St.  R.  695.  In  Griffin  v.  Fairbrother, 
1  Pairf.  (Me.)  91,  the  plaintiff  brought  suit  on  a  covenant  of  warranty 
broken  atler  he  had  aliened  the  land,  and  although  the  action  wu  brought  for 
the  benefit  of  the  plaintiff's  grantee,  m  that  a  judgment  in  that  action  would  be 
a  bar  to  any  action  which  the  latter  might  bring  against  the  defendant,  who  could 
not  therefore  be  twice  charged,  it  was  held  that  the  action  could  not  be  main- 

'  Allen  t>.  Little,  36  Me.  170 ;  Yanconrt  «.  Moore,  SS  Ho.  98,  where  the  text 
was  cited  and  approTed. 

■  McMurphy  e.  Minot,  4  N.  H.  251 ;  Cavis  f .  McClary,  S  id.  629 ;  Tufts  t>. 
Adams,  8  Pick.  (Mass.)  660  ;  White  P.  Whitney,  3  Uet.  (Mass.)  87.  See  this 
caM,  ia/ra,  p.  344.  . 

■  The  Mayor  of  Gariisle  e.  Blamire,  8  East,  487.    In  this  case,  one  Denton 
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of  a  coveoant  for  the  payment  of  rent ;  ^  and  in  a  recent  case, 
where  a  purchaser  having  mortgaged  the  premises  was  afterwards 
evicted  b;  a  paramount  title,  and  sued  his  vendor,  at  law,  upon  the 
covenants  he  had  received  irom  him,  a  plea  that  at  the  time  of  the 
eviction  the  plaintiff  had  no  estate  or  interest  in  the  land,  waa  held 
to  be  a  bar  to  the  action.'  So  in  Kentucky,  where  the  facts  were 
similar,  it  was  held  that  so  long  as  the  mortgage  remained  un- 
paid, the  covenants  for  title  vested  with  the  legal  estate  in  the 
mortgagee.' 

Such  a  course  of  decision  would  obviously  lead  to  the  embar^ 
rassing  result  that  where  land  was  sold  with  covenants  for  title, 
and  the  purchaser  bad  given  to  his  vendor  a  mortgage  for  any  part 
of  the  purchase-money,  no  matter  how  small,  the  benefit  of  the 
covenants,  passing  with  the  legal  estate,  would  therefore  vest  in 
the  same  party  who  was  also  bound  by  them,  and  hence  the  pur- 

gnmted  to  the  corporitiou  of  Carliale  bo  much  of  the  river  Caldew  u  should  be 
sufficient  for  their  milU,  and  coveuAnted  thaX  neither  he  nor  his  heire  nor  aisigni 
should  ever  dirert  its  courM.  The  defendante  weT«  sued  u  usigneet  of  oB  the 
estate,  right,  title,  wad  intereit  of  Denton,  and  the  bnaoh  alleged  was  the  ereo- 
tion  of  a  wear  or  dam  bj  them  across  the  river.  Tbey  pleaded  among  other 
things  that  they  were  not  assignees  of  all  tiie  estate,  &c.,  of  Denton,  and  npon 
this  an  issue  was  joined,  a^d  at  the  trial  it  appeared  that  long  before  the  breach 
of  covenant  one  Wilson  wu  mortgagee  of  the  propert}r,  and  the  defendant* 
were  seised  only  of  the  equity  of  redemption  as  devisees  of  Denton's  heir-at-law. 
They  were  therefore  nonsuited,  and,  as  the  court  in  bane  held,  properij.  "  It  ia 
in^ossible,"  said  Lord  Ellenborough,  "  to  say  that  the  defendants  were  assign- 
ees of  the  eetat«  of  Denton  within  the  sense  and  meaning  of  the  terms  in  which 
this  issue  was  framed,  and  whiiJi  terms  respect  that  description  and  qoality  of 
estate  alone,  namely,  legal  estate,  in  virtue  whereof  parties  are  at  all  liable  to 
actions  of  covenant  as  assignees." 

'  Fargeter  v.  Harris,  7  Queen's  Bench,  708. 

*  Thornton  v.  Court,  3  De  Gez,  M.  &  G.  293 ;  see  this  case  noticed  more 
fiilty,  infra,  p.  S46. 

*  HcGoodwin  V.  Stephenson,  11  B.  Mon.  (Ky.)  22.  "  The  covenant  in  the 
deed,"  said  the  court,  "  is  the  nsnal  covenant  of  title,  and  runs  with  the  land. 
It  is  well  settled  that  a  mortgagor,  even  after  forfeiture,  is  considered  in  equUg, 
as  still  having  tlie  ownership  of  the  estate,  the  land  being  only  a  pledge  or  leou- 
rity  for  the  mortgage-money.  At  law,  however,  his  rights  stand  on  a  different 
footing.  .  .  .  Whenever  the  money  spedGed  in  the  mortgage  has  been  piud,  the 
mortgage  is  fully  satisfied,  and  even  without  a  formal  releaae,  the  title,  by  tbe 
act  of  payment,  revertfl  to  the  mortgagor,  and,  of  coarse,  in  such  case  he  could 
maintain  the  action  having  been  thus  reinvested  with  the  l^al  title ;  but  so  long 
as  the  debt  remains  unpaid  and  the  mortage  is  in  full  force  unsatisfied  he  is  de- 
prived of  the  legal  estate,  and  cannot  sue  for  a  breach  of  the  warranty  of  titto." 
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chaser  could  not,  even  upon  an  eviction  of  the  whole  estate,  have 
au;  remedy  in  a  court  of  law  if,  at  the  time  of  his  eviction,  the 
mortgage  remained  unpaid,  but  bis  only  remedy  would  be  in  a 
court  of  equity.^ 

It  is,  however,  familiar,  that  in  many  of  our  States  the  doctrine 
that "  a  court  of  law  knows  nothing  ahout  mortgagor  and  mort- 
gagee " '  has  been  much  relaxed,  and  it  is  not  necessary  to  have 
recourse  to  equity  to  establish  the  consequences  of  considering  the 
mortgage  as  a  mere  security  for  the  payment  of  the  debt.  This  has 
been  carried  so  far  in  Xew  York  that  an  assignee  of  the  mortgage 
takes  it  subject  not  only  to  the  equities  of  the  mortgagor,  but  also 
to  the  equities  of  those  who  succeed  to  fais  estate,'  and  hence  in 
that  State,  the  rule  enforced  in  the  cases  just  cited  would  meet  with 
little  favor,  and  it  has  been  there  decided  that  where  land  is  conveyed 
with  a  covenant  of  warranty,  and  a  mortgage  given  to  secure  the 
unpaid  purchase-money,  and  the  mortgage  is  afterwards  foreclosed 
and  the  premises  sold,  the  bene&t  of  the  covenants  passes  to  the 
purchaser,  notwithstanding  the  mortgage.* 

And  in  other  cases  elsewhere,  the  doctrine  tliat  covenants  for 
title  will  pass  with  the  equity  of  redemption  has  been  distinctly 
recognized.  Thus,  in  a  case  in  Massachusetts,  the  owner  of  certun 
premises,  after  having  mortgaged  them,  conveyed  them  with  a  cove- 
nant of  general  warranty  to  a  purchaser  whose  estate  was  afterwards 
levied  upon  by  a  creditor  and  sold  to  the  plaintiff,  who,  after  having 
been  evicted  by  the  mortgagee,  brought  suit  upon  the  covenant,  when 

■  See  kiso  infra,  Ch.  XI. 

*  Per  Bajrley,  J.,  b  Partridge  t>.  Bere,  1  Dowl.  &  Ryl.  273;  cited  in 
HcGoodwin  c.  Stepbenton,  supra,  p.  942.  See  Cnwa  v.  Bobinion,  21  Conn.  387, 
ched  infra. 

*  Tan  ReuueUer  e.  Stafford,  Hopkioa'  Ch.  (N.  T.)  569 ;  Stafford  0.  Tan 
RenBselaer,  9  Coven  (N.  Y.),  316;  Poillon  o.  Martin,  1  Sandford'a  Ch.  (N.  T.) 
£69 ;  see  the  note  to  Row  e.  Damon,  3  Leading  Caaea  in  Equity,  374,  whera 
Judge  Hare  t&ja,  "  Such  a  course  of  deciaion  veemi  to  be  both  nnaound  and 
dangerous.  A  mortgage  is  undoubtedly  a  ckoie  in  action,  but  it  ia  a  eiote  in 
aetion  foTtified  and  aupportad  by  tbe  poBaession  of  the  legal  title  in  the  ettatfi 
mortgaged.  .  .  .  It  U,  accordingly,  well  settled  in  England,  tbat  the  aMignment 
of  a  mortgage  for  value,  and  without  notice,  gives  the  uaignee  all  the  rights  of 
a  bona  fde  purchaser,  and  exonerates  him  from  all  other  equities  than  thoso 
of  ^  mortgagor."  And  such  is  tbe  law  in  Pennsylvania ;  Piyor  n.  Wood,  7 
Casey  (Pa.).  142. 

*  Town  r.  Needliani,  3  Puge  (S.  Y.>,  646;  see  alto  Andrews  d.  WolooU,  16 
Barb.  S.  G.  (N.  Y.)  21 ;  Brown  t>.  Mets,  83  111.  889. 
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it  was  objected  that  all  the  benefit  of  the  coTenaiits  for  title  had 
paeeed  vith  the  legal  estate  to  the  mortgagee,  and  hence  that  the 
plaintiff  could  not  recover;  but  the  court  held  that  although  a  mort- 
gagee nas  certainly  entitled  to  the  benefit  of  the  coTenants  so  far 
as  necessary  to  protect  hie  interest,  yet  that,  subject  to  this,  their 
benefit  would  remain  with  the  equity  of  redemption,  and  pass  with  it, 
whether  by  voluntary  or  involuntary  alienation,  to  its  purchaser.^ 

»  WhiW  V.  Whitney,  3  Met.  (M»m.)  81.  •'  By  our  laws,"  B»id  Sh«w,  C.  J., 
wbo  delivered  the  opinion  of  tbe  court,  "  a  mortgage  U  cociaidered,  as  between 
the  mortgagor  and  mortgagee,  and  so  far  as  it  U  necesaary  to  give  full  effect  to 
the  mortgage  aa  a  security  for  the  perform&Dce  of  the  condition,  aa  a  convey- 
ance in  fee  ;  but  for  all  other  purposes  it  is  considered,  especially  until  entry  for 
condition  broken,  as  a  mere  charge  or  incumbrance,  which  does  not  divest  the 
estate  of  the  mortgagor.  He  is  deemed  seised  so  fai  that  he  can  convey  it,  sub* 
ject  to  the  mortgage ;  he  may  make  a  second  mortgage  i  it  may  be  attached  for 
hie  dtibts ;  he  is  considered  as  having  til  tlie  rights  and  power  of  an  owner, 
except  so  far  aa  it  may  be  necessary  to  hold  otherwise,  in  order  to  give  effect  to 
the  mortgage.  The  interest  of  the  mortgagor  is  thereby  regarded  as  an  estate, 
though  in  legal  strictness,  aod  as  against  the  mortgagee,  it  is  an  equity  of  re- 
demption. .  .  .  These  princtples  are  so  familiar  that  it  is  hardly  necessary  to 
mulUply  authoritie*  in  support  of  them.  In  the  case  of  Sumner  v.  Williams,  8 
MaM.  162,  in  which  there  was  a  great  diversity  of  opinion  on  some  points,  the 
conveyance  upon  which  the  covenants  were  made  was,  upon  the  hce  of  it,  the 
conveyance  of  an  equity  of  redemption,  because  it  was  described  as  sahjcct  to 
one  mortgage,  which  was  excepted  in  the  covenants  against  incumbrances ;  but 
it  was  not  doubted  that  the  conveyance  of  an  equity  of  redemption  was  that  of  an 
estate  to  which  covenants  real  could  be  annexed.  Were  it  otherwise,  in  case  of 
the  conveyance  of  an  estate  with  the  usual  covenants  of  seisin  and  warranty,  but 
described  to  be  subject  to  a  mortgage  which  the  grantor  stipulates  to  pay  off  and 
discharge,  and  which  he  accordingly  does  pay  off  and  discharge,  still  the  cove- 
nants in  futuro  and  all  covenants  running  with  the  land  would  be  inoperative. 
No ;  the  general  result  of  die  rules  of  law  upon  (Ms  subject  seems  to  us  to  be, 
that  a  mortgage,  though  an  estate  in  fee  to  the  mortgagee,  to  the  extent  necessary 
for  his  security,  is,  to  all  other  purposes,  an  estate  in  tbe  mortgagor;  and  the 
mortgage,  except  so  far  as  tbe  rights  and  security  of  the  mortgagee  are  con- 
cerned, is  regarded  as  a  burden  or  charge  only  upon  the  estate,  and  when 
removed  or  discharged,  it  leaves  the  estate  in  the  hands  of  the  mortgagor  or  his 
grantees,  attaching  creditor  or  assignees  in  fact  or  in  law,  in  the  same  condition 
as  if  such  mortgage  had  not  existed.  We  are  therefore  of  opinion  that  the  con- 
veyance from  the  defendant  was  the  conveyance  of  an  estate  to  which  covenants 
real  would  attach,  and  which  covenants  might  pass  with  tbe  estate  to  a  grantee 
or  assignee.  ,  .  .  Suppose  A,  holding  an  estate  protected  by  covenant)  of  seisin 
and  warranty  against  all  incumbrances,  but  subject  in  fact  to  an  outstanding 
mortgage,  or  to  some  defect  of  IJtle,  should  make  a  mortgage  to  B,  aflerwards 
his  equity  of  redemption  is  attached  by  C,  his  creditor,  and  in  due  time  and  in 
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Such  a  course  of  deciaion  is  certainly  supported  hj  strong  reasons 
of  coDvenieoce,  as  it  is  by  the  weight  of  recent  authority  in  those 
States  where  the  mortgagor  is  invested  with  most  if  not  all  the 
incideute  of  legal  as  well  as  equitable  ownership.' 

legal  form  thig  equltj  of  redemption  ia  sold  ftt  auction  on  execution,  and  con- 
veyed to  D  bj  an  officer'i  deed  ;  would  the  benefit  of  tbe  covenants  under 
wbicli  A  held  paas  by  hia  mortgage  to  B,  or  by  the  aherifT's  deed  to  DP  We 
think  tbe  qneatioD  is  aneirered  by  saying  to  both,  according  to  (heir  respective 
rights  in  (he  estate.  It  is  incident  to  the  estate,  and  inseparably  annexed  to  it. 
B,  the  mortgagee,  being  first  in  time,  vould  be  first  in  right,  bo  far  as  neceasaiy 
to  lus  security  as  mortgagee ;  he  is  deemed  seised  of  the  estate,  and  of  course  to 
the  same  extent  that  he  holds  the  estate,  be  is  the  assignee  of  the  covenant.  But 
D,  the  purchaser  at  the  officer's  sale,  purchases  the  whole  estate,  subject  to  B's 
mortgage  ;  to  the  same  extent  and  under  the  same  limitations  that  he  takes  the 
estate,  he  is  assignee  of  the  covenant.  Should  B  enter  to  hold  under  his  mort- 
gage and  actually  foreclose,  he  would  hold  the  whole  benefit  of  the  covenant; 
but,  if  D  should  pay  off  B'a  mortgage,  as  he  would  have  a  right  to  do,  this 
would  extinguish  tbe  mortgage;  he  would  hold  the  whole  estate,  and.  of  course, 
the  whole  intereat  in  the  covenant,  as  assignee  in  law.  In  such  vase,  if  suit  were  . 
to  be  brought  on  the  covenant,  before  either  foreclosure  or  redemption,  there 
might  be  a  question  who  would  have  a  right  to  sue,  or  what  damages  the  plaintiff 
would  have  a  right  to  recover.  But  no  such  question  can  arise  here,  because  the 
covenant  of  the  defendant  was  incident  to  tbe  estate  conveyed  by  him  to  Adams, 
being  an  equity  of  redemption  in  its  terms,  and  tbe  whole  of  that  estate  came  to 
the  plaintiff  by  the  sheriff's  deed ;  and  he  alone  now  has  an  interest.  It  may  bo 
added,  by  way  of  further  illustration,  that  the  purchaser  at  the  sheriff's  sale  takes 
a  defvanble  estate  only ;  the  debtor  has  a  right  to  redeem  within  a  year,  and  re- 
invest himself  with  the  estate ;  and  should  he  do  so,  be  would  be  reinstated  in 
hb  right  to  the  covenant  of  warranty  attending  it." 

'  Wilson  e.  Widenham,  51  Me.  666 ;  Harper  t>.  Perry,  28  Iowa,  68;  Devin 
V.  Hendershott,  32  id.  1B2 ;  Wright  b.  Sperry,  21  Wis.  834.  So  where  premises 
were  conveyed  in  mortgage  with  covenants  for  title,  and  the  mortgagor  after- 
wards released  to  the  mortgagee,  although  this  might  operate  as  a  merger  of  the 
lesser  estate  in  tbe  greater,  yet  it  was  held  that  it  did  not  extinguish  the  cove- 
nants contained  in  tbe  mortgage ;  Lockwoodf.  Sturdevant,  6  Conn.  373.  "  Mort- 
gage deeds,"  said  Hosmer,  C.  J.,  who  delivered  the  opinion,  "  generally,  if  not 
universally,  are  secured  by  covenants  of  title,  and  the  equity  of  redemption  is  ex- 
tinguisbedby  release  or  foreclosure.  In  the  event  of  a  release  from  the  mortgagor, 
it  cannot  be  presumed  to  have  been  the  intention  of  the  parties  to  extinguish  tbe 
mortgage  title,  and  in  both  events,  of  release  and  foreclosure,  it  would  be  unjust 
and  inconvenient  to  hold  this  as  legal  doctrine.  The  title  to  the  estate  may  be 
found  fatally  defective,  and  of  this  the  case  under  discussion  is  a  full  illustration. 
That  the  debta  secured  by  the  mortgage  should  faithfully  be  paid  was  the  intention 
of  both  parties,  and  to  this  end  tbe  release  was  executed.  The  mortgage  title, 
guarded  by  covenants,  is  the  plaintiff's  only  secnrity,  and  it  would  be  flagrantly  un- 
just and  in  opposition  to  general  convenience  to  hold  that  the  title  by  mortgage 
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As  was  verjr  recently  said  of  this  class  of  cases : "  It  is  maintained 
that  they  malce  an  exception  to  the  general  rule  that  coTonants  ran 
only  with  the  land,  or  with  the  legal  title.  We  think,  however, 
they  are  in  harmony  with  it,  and  only  decide  that  for  some  pur- 
poses the  legal  title  is  in  the  mortgagee,  and  for  others,  in  the  mort- 
gagor." ^  In  fact,  the  only  difference  between  a  mortgagor's  equity 
of  redemption  and  any  other  equitable  title  is  tliat  the  former  has 
struggled  into  recognition  in  a  court  of  law,  where  its  place  is  now 
firmly  established,  at  least  in  most  of  our  States.  As  to  other 
equitable  titles,  as  an  English  author  has  recently  said, "  Where  the 
estate  is  merely  equitable,  there  can  be  no  assignee  at  law,  and  the 
covenants  cannot  be  enforced  at  law  by  an  equitable  assignee." '  It 
has,  however,  been  recently  held  in  Iowa  that  where  a  purchaser  of 
land  borrows  the  purchase-money  from  a  third  party,  to  whom,  as 
security,  the  conveyance  is  made,  the  former  is  entitled  to  the 
beneSts  of  the  covenants  contained  in  the  deed  to  the  latter.* 

And  even  where  a  court  of  law  deems  itself  forced  to  consider 
the  mortgagee  as  the  bolder  of  the  legal  estate  so  as  to  become 
entitled  to  the  benefit  of  all  the  covenants  which  pass  with  it  to  the 
exclusion  of  the  owner  of  the  equity  of  redemption,  yet  the  right  of 
the  latter  to  the  interposition  of  equity  is  sufficiently  obvious  upon 
general  principles.*  This  was  well  exemplified  in  the  recent  case 
in  England  of  Thornton  v.  Court,^  where  the  plaintiff  having  pur- 
chased of  the  defendant  certain  freehold  property,  with  a  covenant 
for  quiet  enjoyment,  afterwards  morl^^ed  it,  and  was  subsequently 
evicted  under  a  paramount  title,  when  he  brought  suit  against  the 
defendant  upon  the  covenant.  The  latter  pleaded  that  at  the  tame 
of  the  eviction  the  pluntiff  had  conveyed  the  legal  estate  to  the 
mortgagee,  and  had  no  estate  nor  interest  in  the  premises  remain- 
ing in  bim.  This  was  a  bar  to  the  plaintiff's  action  at  law,  and  the 
defendant  subsequently  paid  off  the  mortgage,  and  received  from 
the  mortgagee  an  indorsed  acknowledgment  of  the  receipt  of  the 

■bould  me^e  and  the  pltuntiff  be  remedilcM.  Upon  the  same  principle,  upon 
decree  of  forecloaure,  tbe  mortgagee  would  be  without  remedy  if  his  title  should 
prove  defective,"  and  thii  decision  wu  approTsd  and  followed  in  the  late  cue  of 
Lloyd  s.  Quimby,  6  Ohio  St.  R.  364.  See  also  Andrews  o.  Woleott.  16  Barb. 
S.  C.  (N.  Y.)  21. 
'  Wrighto,  Speiry.ai  Wii.334,»upro.         '  Dart  on  Vendors  (4th  ed.).  714. 

*  Harper  ».  Perry,  28  Iowa,  68,  tapra. 

•  SMDartonVendon(4thed.),7U.  •  8  De  Gax,  M.  &G.  298. 
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mor^age-monef,  and  that  it  was  in  full  Batisfaction  of  the  mortgage 
debt  and  of  all  demand  which  the  mortgagee  might  have  against 
the  defendant  under  the  covenant  contained  in  the  deed  to  the 
plaintiff.  The  latter  then  filed  a  bill,  praying  that  he  might  be 
declared  entitled  to  the  benefit  of  the  covenant  for  quiet  enjoyment 
as  against  the  defendant,  —  for  a  reference  to  a  master  to  aesess  the 
damages,  —  and  for  payment  by  the  defendant  of  such  sum  as  might 
be  awarded  therefor,  deducting  what  should  be  found  to  have  been 
properly  paid  by  the  defendant  in  satisfaction  of  the  mortgage,  and 
the  court  were  clearly  of  the  opinion  that  the  plaintiff  was  entitled 
in  equity  to  the  benefit  of  the  covenant,  and  directed  an  action  at  law 
to  be  brought  by  the  plaintiff,  in  which  the  defendant  should  be 
restrained  from  setting  up  in  his  defence,  by  pleading,  evidence,  or 
otlierwise,  the  mortgage  executed  by  the  plaintiff,  or  the  indorsed 
release  of  the  covenant.' 

'  "  The  defendant  Id  tbii  case,"  said  Lord  Justice  Brace,  "  entered  into  a 
COTenant  for  the  peaceable  enjoyment  b^  the  plaintiff  of  an  estate  which  the 
defendant  sold  to  him.  The  plaintiff  having  pud  his  purchue-money,  entered 
into  possetsioD  accordingly.  The  plaintiff  then  ntortgagot  his  property  once  or 
twice,  as  he  was  entitled  to  do,  so  parting  with  the  legal  estate  and  with  it  the 
legal  right  to  briog  an  action  of  damages ;  but  be  became  entitled  to  redeem  the 
property,  and  to  reinstate  himself  in  the  fulness  of  his  original  right.  In  this 
state  of  things  an  adverse  or  paramonnt  title  is  asserted,  and  the  plaintiff,  being 
in  pOBBession,  defends  himself  at  law  unsuccessfully.  The  paramount  claim, 
which  wae  adverse  to  all  the  plaintiff's  rights,  succeeds,  and  the  plaintiff  is  evicted. 
No  man  can  doubt  that,  in  that  atata  of  circnmstancea,  the  plaintiff  has  a  right 
to  recover  some  damages,  some  substantial  damages,  from  the  covenantor  whose 
covenant  has  thus  been  broken.  The  defendant,  the  covenantor,  being  aware  of 
this,  applies  to  the  mortgagee,  in  whom  was  the  legal  estate,  as  I  iiave  said,  —  a 
legal  estate  carrying  with  it,  of  course,  the  whole  right  to  sue  on  the  covenant, — 
and  pays  him  off,  acquiring  thereby  the  right  the  mortgagee  had,  and  takes  at 
the  same  time  an  acknowledgment  from  the  mortgagee  that  the  payment  is  in  fall 
of  all  demands  upon  the  covenant,  thereby  creating,  according  to  my  present 
opinion,  a  case  of  accord  and  satisfaction,  rendering  It  impossible  for  him  eier 
to  be  sued  on  the  covenant.  The  plaintiff,  therefore,  is  lelt  entirely  without 
'  remedy  in  a  court  of  law  by  the  act  of  the  defendant,  and  he  comes  to  the  court 
asking  (whether  in  a  perfect  form  or  not  is  a  matter  unimportant)  for  an  assess- 
ment of  damages  either  here  or  in  a  court  of  law,  which  he  would  have  plainly 
had  a  right  to  have  assessed  in  a  court  of  law,  but  for  the  right  acquired  by  the 
defendant.  I  confess,  if  that  be,  as  I  believe  it  is,  the  true  state  of  things,  tiiere 
appears  to  be  only  one  course  to  be  taken.  There  is  a  right  in  the  mortgagee, 
or  the  person  to  whom  the  mortgage  has  been  transferred,  to  payment  of  everf 
■hilling  of  his  advance,  with  interest ;  and  there  must  also  be  assured  to  the 
plaintiff  a  right  to  ascertain  the  amount  of  damages  to  which  he  is  entitled  at 
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It  has  been  already  stated  that  where  one  has  parted  with  all  his 
interest  in  the  land,  he  parts  also  with  all  right  to  or  control  over 
the  covenants  which  run  with  it,^  and  it  necessarily  follows  that  a 
release  of  those  covenants  made  after  such  conveyance,^  will  be  as 
wholly  inefiectual  against  the  purchaser  as  a  second  conveyance  of 
the  land  itself  would  be." 

law.  The  amount  of  dsmagea  cannot,  I  tlitnk,  —  and  tliat  leema  to  be  the  opioioD 
of  my  learned  brother  alao,  —  be  sBcertained  bj  ut  without  the  consent  of  both 
parties  to  the  litigation.  Perhaps,  even  if  both  parties  consented,  we  might 
decline  to  take  upon  ourselves  auch  a  jurisdiction ;  but  I  am  rather  disposed  to 
think  that,  upon  the  request  of  both  parties,  we  might  take  upon  ourselves  the 
burden  of  so  doing." 

The  following  was  the  order  made  in  the  case :  "  The  plaintiff,  by  his  connsel, 
undertaking  to  bring,  in  his  own  name,  such  action  at  law  as  he  shall  be  advised, 
on  the  covenants  in  the  pleadings  mentione<l,  and  to  deliver  the  declaration  in 
such  action  within  three  weeks  from  the  date  of  this  decree,  and  to  proceed  to 
the  trial  of  the  said  aclion  at  Chester  with  due  diligence,  it  is  ordered  that  the 
defendant  be  restrained  from  setting  up  in  hia  defence  to  suc^  action,  hy  pleading, 
or  in  evidence,  or  oiherwlae,  the  deed  or  deeds  of  mortgage  executed  by  the 
plaintiff,  or  the  memorandum  indorsed  on  the  mortgage  deed  of  the  S5th  of 
April,  1842,  in  the  pleadings  mentioned ;  and  it  is  ordered  that  execution  in  Uie 
aaid  action  do  not  issue  without  the  leave  of  this  court.  Reserve  further  direc- 
tions and  costs  till  atler  the  trial  of  the  said  action.     Liberty  to  apply." 

^  Supra,  p.  341. 

'  For  the  effect  of  a  release  of  the  covenants  made  by  one  who  is  at  the  time 
the  owner  of  the  land,  see  infra,  p.  S62. 

*  Middlemore  v.  Goodale,  Cro.  Car.  603,  in^,  p.  352 ;  Chase  e.  Weston, 
13N.U.  413;  Crocker  d.  JeweU,  29  Me.  537  ;  Prescott  o.  Hobbs,  SO  id.  346; 
and  see  the  provisions  of  the  Revised  Statutes  of  Maine,  cit«d  tupra.  p.  828, 
which  leave  the  common  law  in  force  as  to  covenants  which  ran  with  the  land; 
Wilson  P,  Widenham,  51  Me.  666 ;  Alexander  n.  Sohreiber,  13  Mo.  271 ;  Cun- 
ningham V.  Knight,  1  Barb.  S.  C.  (N.  Y.)  405.  L«nis  e.  Cook,  13  Ired. 
Law  (N.  C),  193,  was  decided  upon  an  analogous  principle.  A  man  and  his  wife, 
seised  in  her  right,  sold  land  to  Harrison  by  a  conveyance  deficient  as  to  the 
private  examination  of  the  wife,  and  which,  therefore,  only  passed  the  husband's 
life-estate.  The  purchaser  resold,  with  a  general  covenant  of  warranty  to  Howei^ 
ton,  who  sold  again  to  Green,  in  April,  1842,  by  a  deed  ^hich  contained  a  clause 
assigning  "  all  the  covenants  in  the  deed  of  Harrison  warranting  the  title  of  said 
laud,  and  all  other  covenants  in  said  deed  contained."  In  March,  1842,  how- 
ever, the  land  had  been  levied  upon  under  execution  against  Huwerton,  and 
some  months  afUr  was  sold  at  sheriff's  sale,  and  purchased  by  the  plaintiff,  who 
continued  in  poBsession  until  the  dcadi  of  the  first  vendor,  when  he  was  evicted 
by  the  heirs  of  the  wife,  and  broaght  covenant  against  the  executor  of  Harrison. 
It  was  otijected  to  his  recovery  that  the  deed  from  Howerton  to  Green  not  only 
professed  to  pass  the  estate,  bui  expressly  passed  the  covenant  of  warranty ;  and 
tliat  although  it  was  overreached  in  regard  to  tiie  atate,  by  the  sheriff's  sale  and 
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So  long,  however,  as  the  coreaantee  remains  the  owner  of  the 
land,  a  release  by  liim  to  his  coreuantor  of  the  covenants  ^ven  hj 
the  latter,  will  of  course  be  binding  as  between  themselves,^  and 
indeed  whenever  a  grantor  becomes  reinvested  with  the  estate 
which  he  purported  to  convey  and  to  warrant  and  defend,  his  obli- 
gation in  that  regard  ceases,  being  extinguished  when  the  estate 
itself  ceases.^  It  would  seem  that  in  England  the  burden  of  a 
covenant  cannot  be  removed  otherwise  than  by  an  instrument  of 
equal  solemnity  with  that  creating  it,  upon  the  application  of  the 

deed,  jet  that  thia  could  not  affect  the  uaignmeiit  of  the  coTenant,  the  benefit  of 
which  had  passed  to  Green.  "But,"aaid  the  court,  "tfaia  cannot  he  bo.  The 
incident  cannot  be  pused  idthout  the  principal.  If  the  principal  does  not  pass, 
how  can  the  incident  paisP  They  are  inBeparable.  Can  the  eubstance  pass  with- 
out  the  shadow,  or  the  shadow  without  the  substance  P  There  is  no  authority  or 
reason  to  support  the  proposition,  that  a  covenant  annexed  to  an  estate  and  run- 
ning with  it,  can  be  severed  and  assigned  bo  as  to  be  passed  by  itself,  and 
restrained  by  itself,  and  thereby  ^ve  an  independent  cause  of  action.  To  show 
the  absurdity  of  the  idea,  take  this  very  case.  Tlie  plaintiff,  under  the  deed  of 
the  sheriff,  goes  into  poeseseion,  aud  is  evicted  by  title  paramount;  he  lias  a 
cause  of  action,  but  tbe  argument  is,  iie  has  no  covenant  to  sue  on ;  and  Green 
has  a  covenant,  but  no  cause  of  action,  for  he  has  not  been  evicted.  So  the 
covenantor  escapes  from  his  obligatJon  and  cannot  be  sued  by  either.  Again,  is 
it  reasonable  or  right  that  a  debtor  finding  his  estate  bound  by  executions  of 
prior  luie,  should  liave  the  power  to  sever  fh>m  (he  estate  covenants  annexed 
thereto  for  its  protection,  and  assign  them  to  a  third  person,  whereby  the 
estate  thus  '  stripped  naked,'  would  sell  for  nothing,  and  his  creditors  he 
defrauded  P  " 

'  Thus  it  has  been  Irequcntly  held  that  a  vendor  may  be  a  competent  witness 
in  support  of  the  title  of  his  vendee,  upon  being  released  from  the  covenants  for 
title  given  by  him ;  Paul  v.  Frost,  40  Me.  293 ;  Sargent  e.  Gutterson,  13  N.  H. 
467 ;  Clark  v.  Johnson,  6  Day  (Conn.),  373  (overruling  Abbj  c.  Goodrich,  3  id. 
433) ;  Van  Iloesen  v.  Benbam,  16  Wend.  (S.  Y.)  16fi ;  Ford  e.  Walsworth,  19  id. 
334;  Cunningham  v.  Knight,  I  Barb.  (N.  Y.)  405;  Littlefield  v.  Getcbell,  32 
Me.  392;  Field  v.  Snell,  4  Gush.  (Mass.)  S04;  Rhineg  e.  Baird,  5  Wright  (Pa.), 
262 ;  Lawrence  o.  Senter,  4  Sneed  (Tenn.),  62 ;  Arnold  d.  McNeill.  17  Ark.  185 ; 
Cooper  e.  Granberry,  33  Miss.  117 ;  of  course  without  such  a  release  a  vendor 
would  not  be  a  competent  witnese,  Elliott  v.  Boren,  2  Sneed  (Tenn.),  663, 
nnless  his  interest  were  equally  balanced,  Rohb  v.  Lefevre,  7  Clarke  (Iowa), 
150;  or  unless  be  had  conveyed  without  covenants;  Doe  o.  Caesidy,  9  Ind. 
66;  Thomas  e.  Maddan,  14  Wright  (Pa.),  266;  Gunter  v.  Williams,  40  Ala. 
672. 

*  Brown  n.  Metz,  33  HI.  939.  A  different  rule,  however,  may  sometimes 
apply  where  the  merger  would  otherwise  operate  as  an  extinguishment  of  cove- 
nants of  which  third  parties  were  entitled  to  the  benefit. 
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maxim,  quo  modo  ligaAur  eocUm  modo  di»iolvitur}  On  this  aide  of 
the  Atlantic,  however,  there  have  been  man;  decisions  to  the  effect 
that  a  parol  diBpenaation  with  the  performance  of  a  sealed  contract 
is  TaLid ;  upon  the  ground  that  although  the  contract  itself  cannot 
be  diasolved  unless  \>y  a  specialty,  yet  that  the  rights  proceeding 
from  it  may  be  Taried  or  released  by  matter  in  pait?  or  even 
by  parol .' 

But  whatever  may  have  been  the  agreement  between  the  cove- 
nantor and  the  covenantee  as  respects  the  dispensation  of  the 
covenants  or  alteration  of  the  righte  which  they  confer,  it  has  been 
decided  in  New  York  that  an  assignee  of  the  land,  and  conse- 
quently of  the  covenants  which  run  with  it,  cannot  be  affected  by 
any  equitiet  created  at  the  time  the  latter  were  entered  into,  of 
which  he  had  no  notice.  In  Suydam  v.  Jones,*  premises  which 
were  subject  to  a  mortgage  were  conveyed  with  covenants  of  war- 
ranty and  for  quiet  enjoyment,  and  in  a  suit  on  these  covenants  by 
an  assignee  of  the  purchaser,  a  plea  that  at  the  time  of  the  execu- 
tion of  the  defendant's  deed  it  had  been  agreed  that  the  purchaser 
should  assume  and  pay  the  mortgage  as  part  of  the  consideration, 

'  Rogers  e.  Payne,  2  Wilaon,  376 ;  Kaye  ».  Waghome,  1  T&unt  428 ;  Cori- 
weat  t).  Hunt,  6  id.  596 ;  Hurig  c.  Goodnyn,  2  Man.  &  Grang.  405,  note  (a),  of 
Sei^ant  Manning  to  May  e.  Taylor,  6  id.  262  j  West  v.  Blakeway,  2  id.  729 ; 
Flatt  on  CoTeDanU.  S91. 

*  Draryn.  Improvement  Co.,  13  Allen  (MaM.),  168,  where  the  qneation  arose 
upon  the  release  o(  a  covenant  of  warranty. 

•  United  States  r.  Howell,  4  Wash.  C.  C.  R.  620;  Fleming  o.  Gilbert.  S 
Johns.  528 ;  Langworthy  e.  Smith,  2  Wend.  (S.  Y.)  587  ;  Dearborn  v.  Cross, 
7CowoD  (N.  Y.),  48;  Leavitt  c.  Sayage,  16  Me.  72;  Marshall  c.  Craig,  1  Bibb 
(Ky.),  379.  Many  of  the  cases  suggest  the  analogy  between  such  a  parol  dis- 
pensation and  a  Ucense  to  exercise  dominion  over  land,  which,  while  unrevoked, 
!■  a  justification  for  any  acts  done  under  its  authority,  and  some  of  the  earlier 
English  cases  were  in  harmony  with  those  just  cited ;  1  Boll.  Abr.  438,  pi.  5 ;  id. 
455,  pi.  1 ;  Blackwell  e.  Nash,  1  Strange,  535 ;  and  in  Jones  n.  Barkley,  2  Doug- 
las, 684,  it  wa«  held  that  a  tender  of  performance  and  waiver  of  it  (the  evidence 
of  which  must  always  rest  in  parol)  were  equivalent  to  actual  performance.  The 
later  English  cases,  however,  enforce  a  more  technical  rule.  It  must  also  be 
observed  that  to  render  a  parol  dispensation  of  performance  of  a  covenant  valid, 
it  must  have  occurred  beiore  breach,  as,  after  the  covenant  is  broken,  notiiing 
short  of  an  accord  and  satisfaction  will  be  a  bar  to  an  action ;  United  States 
r.  Howell,  supra;  Shaw  o.  Kurd,  3  Bibb  (Ey.),  S71;  note  on  "License" 
in  2  Am.  Leading  Cases;  note  to  Comber  v.  Wane,  in  1  Smith's  Leading 
Cases. 

<  10  Wend.  (N.  Y.)  180. 
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iras  held  bad  on  a  general  demurrer,  the  court  saying  that  "  if  the 
covenaDt  paeses  to  the  assignee  vitb  the  land,  it  cannot  be  affected 
b;  the  equities  existing  between  the  original  parties,  any  more  than 
the  title  to  the  land  itself,"  and  that  "  to  allow  a  secret  agreement 
in  opposition  to  the  plain  import  of  a  covenant  running  with  the 
land,  to  control  and  annul  it  in  tJie  hands  of  a  bona  fide  assignee, 
would  be  a  fraud  upon  such  assignee  which  the  law  would  not 
tolerate,"  and  in  the  subsequent  case  of  Greenvault  v.  Davis,'  this 
decision  was  approved,  and  it  was  held  that  altltough  as  between 
covenantor  and  covenantee  tlie  former  might,  in  mitigation  of 
dami^es,  show  the  consideration  to  have  been  actually  less  than 
that  expressed  in  the  deed,  yet  such  evidence  was  inadmissible  in 
an  acUon  brought  by  the  assignee  of  the  covenantee.^  So,  too, 
where  a  certain  bond  was  determined  to  be,  in  equity,  a  release  of 
a  covenant  of  warranty,  it  was  held  that  as  there  was  nothing  in 
the  case  to  show  that  the  purchaser  from  the  covenantee  was 
apprised  of  that  equitable  release,  he  and  those  claiming  under  him 
could  not  be  deprived  of  the  benefit  of  the  covenant,"  and  the  doc- 
trine of  these  eases  baa  been  recently  recognized  and  applied  in 
others.* 

>  4  Hill  (N.  T.),  648.  *  But  see  Martin  e.  Gordon,  U  Gt.  &86,  infra. 

'  Kellogg  0.  Wood,  4  Paig  a'e  Ch.  R.  578,  616. 

•  Brown  v.  Staple*,  28  Me.  683 ;  Hunt  p.  Orwig.  17  B.  Mon.  (Ky.)  84.  In 
Alex&nder  e.  Schreiber,  19  Mo.  271,  L^Eeperance,  the  owner  of  a  large  traot, 
gave  a  deed  of  tnut  (in  effect  a  mortgage)  to  Chouteau,  and  then  lold  several 
lots  to  Alexander,  who  iubiequently  conveyed  to  Schreiber,  by  deed  containing 
implied  covenuita  from  the  words  "  grant,  ba^ain,  and  sell."  (See  as  to  this 
the  caae  of  Alexander  v.  Schreiber,  10  Mo.  460,  and  infra,  Ch.  X.)  Schreiber 
mortgaged  the  property  by  deed  of  truat,  under  which  it  waa  sold  and  purchated 
by  Heiiterfaagen,  who  afterwarili  commenced  a  «iiit  at  law  in  the  name  of 
Schreiber  against  Alexander,  pending  which  Alexander  obtained  from  Chouteau 
a  releaH  of  the  mortgage.  Judgment  was,  however,  recovered  against  him  for 
the  amount  of  the  consideration- money,  and  affirmed  by  the  Supreme  Court  (10 
Mo.  460).  After  the  affirmance,  Alexander  having  applied  to  Schreiber  (the 
nominal  plaintiff  and  original  covenantee),  "and  obtained  a  paper  from  him 
profeMing  to  release  the  damages  recovered,  so  far  as  he  rightfully  could  release 
them  "  (see  as  to  the  effect  of  such  a  release,  infra),  filed  a  bill  in  equity  to 
enjoin  the  judgment,  alleging  the  above  facts,  and  tiist  at  the  time  of  Bcfareiber's 
purchase  from  him,  the  former  was  aware  .of  the  mortgage,  and  it  was  agreed 
between  them  that  Alexander  should,  at  a  convenient  time,  procure  its  releaM, 
and  in  that  case  should  not  be  liable  on  his  covenant.  The  court.  In  dismissing 
tlie  bill,  said:  "  We  are  of  opinion  that  mider  the  purchase  of  Heislerhagen,  be 
■oceded  to  all  the  ri^ts  imported  in  the  oonveyanee  of  Alexander  to  Scbrnber, 
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But  althougli  a  purchaser  maj  not  be  affected  by  equities  exist- 
ing betveen  the  covenantor  and  covenantee  of  which  he  has  no 
notice,  yet  it  would  seem  that  a  releate  of  such  covenants  as  nm 
with  the  land,  given  by  the  covenantee  while  still  the  owner  of  the 
land,  would,  at  common  law,  be  a  bar  to  an  action  brought  upon 
those  covenants  by  a  subsequent  purchaser  from  him.'    So,  too, 

including  the  use  of  his  n&me  in  the  suit  at  law,  and  that  if  any  private  niider- 
standing  between  the  latter  had  been  ever  proven,  it  would  not  have  been  binding 
upon  the  con»deDce  of  the  former,  unleas  brought  home  to  him  at  or  before  the 
period  of  hia  purchase.  What  the  righta  imparted  bj  that  conveyance  were  has 
been  previonsl^  decided  by  this  court,  in  a  suit  at  law  between  the  same  parties, 
coDceroing  Hit  same  transaction,  and  although  the  release  by  Choat-eau  might 
perhaps  have  been  admissible  enough  in  that  suit,  under  proper  pleadings,  to 
have  rednoed  the  damages  to  a  sum  merely  nominal,  that  consideration  fumisheB 
to  our  minds  but  an  additional  reason  why  it  cannot  be  availed  here.  It  may 
not  be  amiss  to  add  that  in  the  application  (as  above)  of  the  general  principles 
by  which  this  cose  must  be  governed,  any  suf^eation  of  seeming  hardship  or 
inequality  between  the  parties  is,  to  our  minds,  sufficiently  answered  and  re- 
pelted  by  the  prompt  and  continuous  offer  of  Helsterhagun  to  reconvcy  the 
land  to  Alexander,  upon  payment  of  the  judgment  at  law."  As  to  this  see 
aupra,  p.  381. 

'  Thus,  in  the  early  case  of  Middlemore  v.  Goodale,  Cro.  Cor.  503,  "the 
defendant,  by  indenture,  enfeoffed  J.  6.  of  such  lands,  and  covenanted  for  him- 
self and  his  heirs  with  the  feoffee,  his  heirs  and  assigns,  to  make  furtlier  assurance 
npon  request,  which  lands  J.  S.  conveyed  to  tlie  plaintiff,  who  brings  this  action, 
because  the  defendant  did  not  levy  a  fine  upon  the  plaintiff's  request.  The 
defendant  pleaded  release  from  J.  S.,  with  whom  the  first  covenant  was  made, 
and  it  was  dated  afUr  the  coromencemeDt  of  this  suit;  and  thereupon  the 
plaintiff  demurred,  and  all  the  court  agreed,  that  the  covenant  goes  with  the 
land,  and  that  the  assignee  at  the  common  law,  or  at  leastwise  by  the  statute, 
shall  have  the  benefit  thereof ;  secondly,  they  held  that  although  the  breach  was 
in  the  time  of  the  assignee,  yet  if  the  release  had  been  by  the  covenantee  (who 
is  a  party  to  the  deed,  and  Jrom  whom  the  plainUff  derives)  before  any  breach, 
or  before  the  suit  commenced,  it  had  been  a  good  bar  to  the  assignee  from 
bringing  this  writ  of  covenant.  But  the  breach  of  the  covenant  being  in  the 
time  of  the  assignee,  for  not  levying  a  fine,  and  the  action  brought  by  him,  and 
BO  attached  in  his  person,  the  covenantee  cannot  release  this  action  wherein  the 
assignee  is  interested :  whereupon,  rule  was  given  that  judgment  should  be 
entered  for  the  plaintiff."  This  case  was  cit«d  with  approbation  in  Brown  v. 
Staples,  28  Me.  fiOS,  as  dedding  that  a  covenantee,  while  owner  of  the  land, 
might  release  or  annul  the  covenant„and  that  the  land  would  pass  to  his  grantee 
discharged  of  its  benelit;  but  the  case  of  Brown  v.  Staples  itself  decided  no 
more  than  that  when,  after  the  covenant  had  been  annulled,  the  purchaser  bought 
"teilh  a  kiiowUdge  of  tktfaett,  he  could  not  acquire  more  extensive  rights  than 
tbe  covenantee  bed ; "  but  in  a  cose  in  Geoi;gia,  it  was  said,  "  If  the  bond  had 
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There,  either  by  act  of  \aw  or  of  the  parties,  the  estate  conveyed  is 
revested  io  the  ooreaaDtor,  the  covenants  will  be  deemed  to  be 
eztiDgnished,'  bat  not  unless  the  estate  bo  revested  were  the 
identical  one  conveyed,^  as  otherwise  the  rights  of  tliird  parties 
might  be  prejudiced.'  In  a  somewhat  recent  case  in  Uassaehu- 
setta,  it  was  said  that  there  were  peculiar  reasons  why  the  re- 
lease of  the  covenants  for  title  might  be  so  closely  connected  with 
the  conveyance  of  real  estate  as  to  become  a  proper  subject  of 
record  in  the  registry  of  deeds ;  *  and  if  so,  it  would  seem  to  foUow 

been  &  release,  it  would,  according  to  Middlemore  v.  Goodale,  Cro.  Car.  50S, 
luTe  eitingaiBhed  the  ooTeDUit,  and  therefore  would  have  prevented  it  from 
passing  to  die  purchaser,  and  this  whether  she  purchased  with  or  without  notice 
of  such  release ; "  Martin  p.  Gordon,  24  Ga.  636  ;  see  this  case  xjifra, 

■  LitL  §  743;  Coke's  comments  thereon,  490  a;  for,  says  Preston,  "all 
the  benefit  of  the  warrantf  was  in  the  person  liable  bj  force  of  the  war- 
ranty ; "  Tonchstone,  SOI ;  Brown  v.  Metz,  33  111.  3S9 ;  Goodel  o.  Bennett, 
22  Wis.  666. 

*  "  But  if  a  man  make  a  feofiment  in  fee,  with  warranty  to  the  feoffee  his 
heirs  and  assigns,  and  the  feoffee  reinfeoff  the  feoffor  and  his  wifb,  or  the  feoffor 
and  any  other  stranger,  the  warranty  remaineth  still  (*  for  the  sake,'  says 
Rreston,  Touchstone,  201,  '  of  the  wife  and  the  stranger')  ;  or  if  two  do  make 
a  feoffinent  with  warranty  to  one  and  his  heirs  and  assigns,  and  the  feoffee  reinfeoff 
one  of  the  feoffors,  the  warranty  doth  also  remain ; "  Co.  Litt.  390  a ;  Bimey  ■>. 
Bonn,  SManik.  (Ey.)  326;  Hobbs  v.  King,  2  Met.  (Ky.)  139,  in  which  last  case 
&e  latter  part  of  the  opinion  of  the  court  shows,  what  does  not  otherwise  appear 
in  the  report  of  it,  that  the  land  originally  conveyed  was  that  of  the  wife. 

*  See  tig>ra,  p.  848. 

*  Field  0.  Snell,  4  Cush.  (Mass.)  60.  The  court,  in  deciding  that  before  a 
grantee  had  incumbered  or  conveyed  the  land,  ha  could  release  hia  grantor  from 
the  covenants  for  title,  so  as  to  make  him  a  competent  witness  (the  same  point 
as  was  decided  in  the  case  jast  cited),  thus  considered  the  question  arising  as  to 
the  effect  upon  a  subsequent  purchase,  of  recording  such  a  release.  "  Treating 
the  release  as  a  mere  release  of  an  ordinary  kind,  or  writing  obligatory,"  said 
Dewey,  J.,  who  delivered  the  opinion,  "  it  would  not  be  a  proper  subject  for 
record  in  the  registry  of  deeds.  But  at  a  release  of  a  covenant  running  with  the 
land  and  attached  to  a  deed  already  the  subject  of  record,  there  are  peculiar 
reasons  why  such  a  release  might  be  held  to  be  so  closely  connected  with  the 
conveyance  of  real  estate,  as  to  become  a  proper  subject  for  record  in  the 
registry  of  deeds.  If  the  release  materially  affects  the  title  and  interest  in  real 
estate,  or  any  incidents  therewith  connected,  then  such  bstnwient,  thus  quali- 
fying or  releasing  an  interest  in  the  estate,  or  in  any  covenants  connected  there- 
with, that  might  be  a  subject  of  sale  and  transfer  as  incident  to  a  conveyance 
of  ^e  land,  would,  by  being  duly  recorded,  {pve  an  effectnal  notice  to  a  sub- 
sequent purchaser,  as  a  release  or  quitclaim  of  some  portion  of  the  land,  or  of 
some  undivided  interest  in  the  estate,  or  a  grant  of  an  easement  on  the  same. 
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that  an  nnrecorded  release  would  be  inoperative  aa  against  a  pur- 
chaser without  notice ; '  and  although  in  a  recent  case  in  Maine 
the  court  seemed  to  be  of  opinion  that  such  a  release  did  not  come 
within  the  rcgiatr?  acts,^  jet  rer;  lately  in  Pennsylvania  it  was 
distinctly  held  that  a  release  of  the  covenants  for  title  fell  within 
the  words  and  the  spirit  of  the  re^stry  acts  of  that  State.^ 

But  in  a  former  part  of  this  chapter  it  has  been  shown  *  that 
although  all  tlie  covenants  for  title,  without  distinction,  run  with 

of  all  which  latter  InBtrumenta  tbe  record  would  be  effectual  notice  to  a  tab- 
■equent  purchaser.  These  consiileratJODB  will  have  their  proper  weight,  whenever 
a  caae  arises  upon  tuch  coTeeant  of  waTranlj,  by  an  action  instituted  in  favor  of 
a  purchaser  taking  a  couvej'ance  after  his  grantor  has  executed  such  release,  and 
afler  the  release  is  recorded.  It  will,  in  such  case,  become  neceasarj  to  decide 
the  question,  whether  such  release,  duly  executed  and  recorded  in  the  regieUj 
of  deeds,  will  efTectnaJly  discharge  the  grantor  from  the  covenant  of  warranty, 
aa  respects  au  assignee  of  the  land  taking  the  same  subsequently." 
'  3  Washburn  on  Eeal  Properly,  403. 

■  LiMlefield  v.  Getchell,  S2  Me.  392.  Tbe  court  expressed  the  opinion  that 
"  purchasers  are  not  entitled  to  regard  the  registry  as  affording  information  re- 
specting the  riglits  of  action  on  covenants  contained  in  the  deeds  recorded," 
though  the  decision  itself  was  limited  lo  tbe  point  that  a  release  to  a  covenantor, 
by  a  purchaser  from  him,  would  be  good  as  between  themselves,  bo  as  to  render 
the  former  a  competent  witness  for  the  latter. 

*  Susquehanna  Coal  Co.  u.  Quick,  11  P.  F.  Smith  (Pa.),  339.  "  The  release 
of  all  warranties,  covenants  and  liabilities  contained  in  the  deed  from  Q.  to  Q.," 
said  tbe  court,  "  fell  within  the  words  of  tbe  act  of  the  18th  of  March,  1775,  as 
a  deed  concerning  lands,  tenements  and  hereditaments,  and  was,  tlierefore.  entitled 
to  be  proved,  acknowledged  and  recorded.  A  general  warranty  is  a  real  cove- 
nant descending  with  the  title,  and  passes  to  the  assigns  by  its  express  terms. 
It  is  often  important  to  the  purchaser  to  see  that  tbe  title  is  defended  by  covc- 
nantsof  warranty.  It  is  a  part  of  the  deed,  and  evidently  concerns  the  land  which 
is  conveyed  by  it.  Perhaps  it  might  be  important  the  release  should  be  recorded 
to  protect  tbe  warrantor  against  suit  of  a  subsequent  purchaser  without  notice." 

And,  as  has  been  well  remarked,  "  As  covenants  for  titie  are  a  valuable  part 
of  an  estate,  the  release  seems  so  far  to  partake  of  tbe  nature  of  a  conveyance  of  a 
portion  of  the  estate,  that  the  publicity  of  record  oupA/  to  be  required  for  the  protec- 
tion of  purchasers.  But  when  a  release  is  not  for  the  sake  of  soy  benefit  to  the 
covenantor,  but  for  some  collateral  purpose,  as  to  qualify  him  as  a  witness,  and 
there  is  no  intention  or  design  to  do  any  thing  beyond  tbat  specific  purpose, 
especially  when,  as  is  usual,  no  consideration  is  paid,  and  the  design  of  the 
release  is  as  well,  or  even  better,  accomplished  by  restricting  the  operation  of 
the  release  to  that  specific  design,  we  feel  confident  that  the  courts  will  sustain  the 
claims  of  subsequent  owners  to  the  benefit  of  the  covenants,  especially  when 
tiiere  is  no  notice  of  the  release ; "  £ssay  in  11  Amer.  Law  Beg.  26fi,  266. 
•  Supra,  p.  318, 
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the  land  until  breach,  yet  that  the  covenaiita  for  Beisin,  for  right  to 
coiiTe;  and  agaiiiat  inoumbrauoea,  are,  in  most  of  our  States,  prac- 
tically deprived  of  this  capacity  by  being  held  to  be  broken,  if  at 
all,  as  sooD  as  made.  Hence  the  foregoing  remarks  must  be 
limited  in  their  application  to  the  coTenauts  for  quiet  eiyoyment, 
for  further  assurance  and  of  warranty. 

But  as  respects  the  three  covenants  first  named,  there  still 
remains  to  be  considered  the  effect  of  their  release,  or  of  a  convey- 
ance of  the  land,  upon  the  liabilities  and  rights  of  the  particB,  and 
as  tlie  same  principles  apply  equally  to  each  of  these  covenants, 
it  will  be  understood,  in  order  to  avoid  repetition,  that  when  the 
covenant  for  seisin  is  spoken  of,  the  same  remark  applies  to  the 
covenants  for  right  to  convey  and  against  incumbrances. 

Wlierever  it  is  held  that  the  breach  of  the  covenant  for  seisin 
occurs  at  the  moment  of  its  creation,  it  must  of  course  follow  that 
a  subsequent  assignment  of  the  land  conveys  to  the  purchaser  no 
legal  right  to  sue  upon  the  broken  covenant.  That  right  remains 
in  the  covenantee  and  his  personal  representatives.^  But  in  case 
he  has  parted  with  the  land,  if,  notwithstanding  such  conveyance, 
he  can,  irrespective  of  the  condition  of  things  botveeu  his  pur- 
chaser and  himself,  recover  damages  measured  by  the  considera- 
tion-money, it  would  follow  that  the  possession  of  a  covenant  for 
seisin  gave  much  greater  rights  than  the  possession  of  a  covenant 
of  warranty,  and  that  one  who  had  sold  the  land  and  received  the 
consideration  tlierefor,  could,  in  addition,  recover  back  the  con- 
sideratiou  he  bad  himself  paid;  and  tliis,  in  case  he  had  sold 
without  covenants,  without  any  liability  over  on  his  part.'    And  if, 

'  The  proviaions  of  the  stMutaa  of  Maine,  cited  gupra,  p.  328,  of  course 
except  that  State  from  these  rem&rki. 

'  Thas,  in  Davis  r.  LymaD,  6  Conn.  249,  the  defendant,  who  had  sold  laud  <tith 
a  covenant  against  incmnbraDces,  upon  being  sued  by  hia  covenantee,  who  averred 
At  a  breach  the  existence  of  an  outstanding  mortgage,  pleaded  tliat  the  plain- 
US'  had  conveyed  the  land  to  a  third  partj  who  bad,  before  (he  suit  was  brought, 
released  the  defendant  from  all  liability  on  hit  covenant;  but  the  court  held  that 
the  covenant  being  broken  as  soon  as  made  did  not  pats  with  the  land  to  the 
purchaser,  and  that  he,  therefore,  had  no  right  to  release  it,  and,  moreover,  that 
the  covenantor's  right  to  recover  damages  could  not  be  affected  by  his  iiaving 
parted  with  the  land.  It  would  seem,  however,  that  as  the  plaintiff  had  in  this 
caac  paid  nothing  towards  the  extingnishmeDt  of  the  mortgage,  his  damages  should, 
according  to  tbe  weight  of  authority  (supra,  p.  288),  have  been  but  nominal. 
In  Massachusetts,  however,  in  Cornell  v.  Jackaon,  3  Cusfa.  609,  where  one 
who  bad  received  a  covenant  for  seisin  brou^t  soit  upon  it  after  he  had 
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OD  tiie  other  hand,  his  teohnical  right  of  action  be  allowed  to  yield 
him  no  more  tlian  nominal  damagea,  it  would  aeem  that  for  all 
practical  purposes  the  covenant  for  seisin  is  as  useleea  to  one  who 
has  parted  with  the  land  to  which  it  related  as  a  covenant  of  war- 
ranty,' and  as  the  assignee  of  the  land  is,  by  the  operation  of  the 

parted  with  the  laud  to  which  it  related,  "  the  deruudant's  conitsel  main- 
taiatid,"  said  Wilde,  J.,  who  delivered  the  opinion,  "that  the  plaiDtJff  i< 
entitled  to  nominal  damages  onl^,  because,  as  it  ia  said,  he  haa  suffered  do  actoal 
damage,  aa  be  has  coDTeyed,  hy  a  deed  of  releaae  to  Jackaon,  all  lui  right  and 
title  to  the  land  in  tUspnte  without  an;  covenant  of  warrant}',  except  aa  to  anj 
peraon  claiming  from,  bj,  or  under  him.  But  we  are  of  opinion  that  auch  a  mle 
of  damagea  cannot  be  maintained  on  prindple  or  anthoritf.  In  Medbuiy  p. 
Wataon,  6  Met.  246,  it  was  prored  that  one  of  the  plaintiffs  bad  sold  out  hia 
ahare  of  the  property  in  dispute  for  the  same  amount  which  he  gave ;  and  it  waa 
objected  that  he,  having  BuBtained  no  loss,  could  not  maintain  the  action  for  the 
defendant's  iraudulent  miarepreaentationB,  by  which  the  plaintiffs  were  induced  to 
purchase  of  him  the  property  in  queaUon,  at  a  price  much  exceeding  its  value. 
But  it  was  decided  that  he  waa  entitled  to  rucaver  for  the  injury  occasioned  hy 
ancb  fraud,  whatever  disposition  he  afterwards  made  of  the  property,  whether  be 
sold  it,  or  gave  it  away.  So,  in  the  present  case,  the  plaintiff  had  a  right  of 
action  on  the  breach  of  the  covenant  of  seisin,  immediately  after  the  delivery  of 
the  deed ;  and  his  release  or  sale  of  the  property,  years  after,  could  not  affect 
the  amount  of  damages  he  was  before  entitled  to  recover.  The  plaintiff  has  a 
moat  just  right  to  recover  of  the  defendant  for  the  purpose  of  giving  the  amount 
recovered  to  Jackson  or  not,  at  hia  pleaaure." 

It  would  aeem,  however,  that  the  grounda  of  thi4  decision  muat  reat  rather 
apoD  th^r  own  intrinsic  merit  than  upon  any  analogy  to  Medbury  e.  Watson. 
That  waa  an  action  for  fraudulent  representations,  and  the  court  held  that  "  what 
the  party  sold  the  propeity  for,  is  not  the  rule  by  which  to  measure  the  damagea ; 
Otherwise  it  tmght  make  the  question  of  fraud  to  depend  upon  the  rise  or  fall  of 
the  property  in  the  market  upon  fluctuations  in  the  value,  arising  from  causes  in 
no  way  connected  with  the  fraud  complained  of.  Aa  well  might  an  imderwriter 
contend  that  the  insured  haa  sustained  no  injury,  because  hia  goods,  though  par- 
tially damaged  by  a  peril  insured  against,  have  sold,  even  in  their  damaged  state, 
lor  more  than  th^T  actual  cost."  In  Keith  e.  Day,  15  Tt.  668,  moreover,  a  pur- 
chaser took  from  his  vendor  a  covenant  against  a  previous  incombrance,  being  a 
rent  payable  to  the  University  of  Vermont.  He  then  resold  part  of  the  land 
with  a  covenant  against  all  claims,  "  except  a  yearly  rent  to  the  University," 
and  it  was  held  tiiat  he  could  not  recover  from  bis  vendor  damages  meaaured  by 
the  whole  value  of  the  incumbrance,  as  he  was  under  no  liability  to  bis  own 
vendee  by  reason  of  it,  having  excepted  it  from  the  operation  of  hia  covenants. 

■  Such  was  the  decision  in  Wyman  e.  Ballard,  13  Mass.  304,  where  land  which 
waa  Hubject  to  a  mortgage  waa  sold  with  covenants  against  incumbrances  and  of 
warranty.  The  purchaser  having  resold  the  property  to  one  who  was  evicted, 
saed  on  the  covenant  against  incnmSrancea.    It  was  held  that  the  covenant  being 
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technical  rule  referred  to,  disabled  from  suing  on  the  covenant,  it 
becomes  useless  for  all  purposes,  except  so  far  as  the  assignee  may 
be  allowed  to  sue  upon  it  iu  the  name  of  the  covenantee  or  his  per- 
sonal representatives.  Such  a  dilemma  seems,  however,  aecessarily 
to  result  as  a  consequence  of  separating  the  uominol  from  the  sub- 
stantial breach  of  the  covenant  for  seisin. 

It  becomes  necessary,  therefore,  in  this  connection,  to  consider 
the  extent  to  which  the  assignee  may  obtain  the  benefit  of  these 
covenants,  by  a  suit  in  the  name  of  his  assignor. 

It  is  familiar  that  although,  by  the  common  law,  choaea  in  action 
were  incapable  of  assignment,  yet  that  such  aBsignraeuta  were 
from  an  early  day  recognized  and  enforced  by  courte  of  equity,  who 
adopted  in  this  particular  the  rule  of  the  civil  law,^  and,  in  modem 
times,  the  common-law  courts  have,  to  a  great  extent,  acted  upon 
the  same  principle,^  and  though  they  still  hold  it  necessary  that  the 
original  party  shall  appear  upon  the  record  as  the  plaintiff,  yet  they 
permit  his  name  to  be  used  by  the  party  actually  damnified,  and 
protect  the  latter  from  any  fraud  upon  his  rights  committed  by  the 
former,^  and  hence  (as  in  the  cases  just  referred  to},^  a  release 
from  the  party  originally  entitled  to  the  benefit  of  a  contract,  to  the 
party  originally  hound  by  it,  made  after  notice  to  the  latter  of  its 
assignment  to  a  third  person,  is  not,  at  the  present  day,  either  in  a 
court  of  law  or  equity,  auCTered  to  defeat  the  rights  of  the  assignee 
in  an  action  brought  by  liim  against  the  original  debtor.^ 

And  as  the  obstacle  which  prevents  an  assignee  from  suing  on 

broken  m  iood  u  made,  he  was  indeed  entitled  to  damagei,  bat  tbej  could  be  do 
IDOTe  than  noEDinal,  as  the  defendant  would  be  atill  liable  on  the  cOTensnt  of 
WATTantf  to  the  evicted  porchaser. 

>  See  Story'a  Eq.  Jurii.  §  1047,  &c. ;  2  Spence's  id.  8S0,  &C. ;  note  to  Row 
0.  Dawson,  3  Leading  Cases  in  Eijuity. 

■  Master  k.  Miller,  4  Term,  340 ;  Welch  w.  MandevjUe,  1  Wheat.  (U.  S.)  235, 
and  note ;  a.  c.  5  id.  277 ;  Wheeler  c.  Wheeler,  9  Cow.  (N.  Y.)  84. 

'  Legh  B.  Legh,  1  Bos.  &  Fall.  447 ;  Manning  n.  Cox,  7  Moore,  617 ;  Riddell 
V.  Riddell,  7  Sim.  629 ;  Crooker  t>.  JeweU,  29  Me.  630 ;  Blin  v.  Pierce,  SO  Tt. 
26;  Johnson  v.  Irby,  8  Humph.  (Tenn.)  654;  Dickicsou  v.  Hoomes,  S  Gratt. 
(Va.)  407 ;  Rev.  St.  of  Maine,  supra,  p.  828 ;  note  to  Bow  e.  Dawson,  supra. 

*  Supra,  p.  861. 

'  Cowan  e.  Shields,  1  OTerton  (Tenn.),  314 ;  Dunn  r.  Snell,  15  Mass.  486 ; 
Eastman  v.  Wright,  6  Pick.  (Mass.)  916 ;  Andrews  d.  Beecker,  1  Johns.  Gas. 
411 ;  Raymond  c.  Squire,  II  Johns.  47  ;  Suydam  o.  Jones,  10  Wend.  (N.  Y.) 
180;  Phillips  v.  Clagett,  11  Mees.  &  Welsh.  84;  Thornton  s.  Court,  mpra,  p. 
846. 
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these  covenants  is  merely  technical,  it  may  be  presumed  that  if  the 
American  courts  deem  themselrea  restrained  by  authority  from 
getting  over  it  and  adopting  Uie  Engliab  rule,  they  will  at  least  be 
prepared  to  sustain  a  suit  in  the  name  of  the  original  covenantee, 
for  the  benefit  of  those  claiming  under  him  by  purchase.^  This 
must  be  the  case  if  an  assignee  of  the  land  he  held  to  be  an  equi- 
table assignee  of  the  covenant,  and  as  such  must  certainly  be  his 
position  when  the  covenant  is  expressly  assigned  at  the  time  of  the 
conveyance,  it  would  seem  that  the  mere  conveyance  of  the  land 
may  be  thought  to  imply  a  transfer  of  the  covenant,  on  the  general 
rule  that  the  assignment  of  the  principal  draws  with  it  the  acces- 
sory.^ 

So  far,  therefore,  as  the  covenants  for  seisin  and  for  right  to 
convey  are  concerned,  these  principles  may  perhaps  serve  to 
obviate  the  inconveniences  occasioned  by  the  American  rule  that 
these  covenants  are  incapable  of  being  taken  advantt^e  of  by  an 
assignee.  The  name  of  the  original  covenantee  might  appear  as 
plaintiff  on  the  record,  and  the  injury  to  the  party  actually  damni- 
fied be  regarded  as  forming  the  measure  of  damages.^ 

'  As  was  done  in  the  cues  of  Collier  t>.  Gamble,  10  Mo.  467 ;  Lawlesa  t>.  Col- 
lier, 19  id.  480,  mpra,  p.  294;  Alexrader  v.  Sohreiber,  13  id.  271;  ntpra, 
p.  851 ;  and  see  the  remsrkB  to  this  effect  in  Clark  e.  Swift,  S  Mel.  (Masa.)  395. 

■  Roberts  c.  Levy,  3  Abbott's  Pract  B.  (N.  S.)  316,  citing  the  text;  Wright 
p.  Sperry,  21  Wis.  335. 

'  The  Bierciae  of  equitable  jnnBdiction  in  sustaining  the  rights  of  an  assignee, 
when  a  technical  difficulty  stood  in  bis  way,  was  well  exemplilied  in  Thornton 
o.  Court,  cited  supra,  p.  346.  In  Biddell  v.  BiddelT,  7  Sim.  129.  a  tea- 
tator  covenanted,  before  hia  death,  for  valuable  consideration,  to  surrender  cer- 
tain copyhold  land  to  the  lord  of  the  manor  for  the  use  of  the 'purchaser,  and 
covenanted  with  the  latter  that  be  should,  quietly  enjoy,  and  that  free  from  alt 
incumbrance.  (The  student  will,  of  course,  remember  that  this  was  the  asual 
form  of  alienation  of  copyhold  lands.)  The  next  day  the  surrender  was  made, 
and  some  months  afterwards  the  purchaser  resold,  covenanting  to  surrender  in 
simitar  manner.  Dower  having  been  claimed  by  the  widow  of  the  first  vendor, 
it  was  referred  to  a  master  to  inquire  whether  the  testator  had  executed  any  in- 
demnity against  the  i:laim  of  dower,  and  if  so  whether  the  indemnities  were  an 
existing  charge  capable  of  being  enforced  by  any  and  what  persons  against  the 
testator's  estate ;  and  it  was  objected  that  the  covenanta  for  title  of  the  latter 
were  covcnanU  in  gross,  by  reason  of  not  being  annexed  to  any  estate  at  the 
time  they  were  made,  and  therefore  incapable  of  passing  to  an  assignee ;  but  the 
coun  held  that  even  if  this  were  so,  yet  equity  would  compel  the  covenantee  to 
allow  his  name  to  be  used  in  an  action  to  be  broufcht  by  a  purchaser  from  him. 
See  also  Murray  e.  Jayne,  8  Barb.  S.  C.  (N.  Y.)  612,  cited  tupra,  p.  188. 
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But  as  respects  the  coTenant  against  incumbrances,  a  difficulty 
might  be  presented  as  to  the  pleadings.  In  declaring  upon  a 
breach  of  the  two  former  covenants,  it  is  sufficient  to  negative 
their  words  generall;,'  but  upon  the  Utter  it  is  necessary  to  set 
forth  the  particular  manner  in  which  the  incumbrance  has  been 
the  occasion  of  damage  to  the  purchaser,  and  where,  therefore, 
this  damage  has  not  been  suffered  by  the  plaintiff  on  the  record, 
but  by  one  claiming  under  him  by  assignment  and  to  whose  use 
the  acUou  is  brought,  it  is  conceived  that  it  might  be  difficult  to 
frame  the  declaration  bo  as  to  come  within  t)ie  rule  referred  to.' 

As  the  right  to  sue  in  the  name  of  the  original  covenantor  is, 
moreover,  a  mere  equity,  the  consequences  of  a  release  of  a  cove- 
nant for  seisin  by  the  original  covenantee  while  still  the  owner  of 
the  land,  would  seem  to  be  more  serious  in  their  effect  upon  a 
subsequent  purchaser  from  the  latter  than  in  the  case  of  a  cove- 
nant of  warranty,  whose  benefit  passes,  if  at  all,  as  a  strictly  legal 
right  and  not  as  a  mere  equity.  For  the  former  covenant,  being 
broken  as  soon  as  made,  is  at  once  a  eho»e  in  action,  and  as  such, 
even  if  transmissible  at  all  to  an  assignee,  must  be  taken  by  him 
subject  to  all  the  eqniti^  between  the  original  parties ;  and  it 
would,  therefore,  seem  to  follow  that  a  release  of  a  covenant  for 
seisin  made  by  the  covenantee  bona  fide  and  for  a  valuable  consid- 
eration and  before  the  covenantor  has  notice  of  the  conveyance  of 
the  laud,  will  protect  the  latter  against  all  claiming  under  the 
covenantee,  whether  with  or  without  notice  of  such  release.^  It  is 
suggested,  however,  that  upon  general  principles  such  would  not 

'  See  nipra,  p.82. 

*  Hu8  in  TborntoD  t>.  Coart,  cited  tupra,  p.  946,  the  plaintiff's  counsel,  in 
v^^uing  that  bis  i-lient  had  no  remedy  at  law  under  the  circumotances  of  the  case, 
nrged  that  "  in  an  action  at  law  in  the  name  of  the  mortgagee,  the  remeily  would 
be  inadequate ;  Tor  in  luch  action  the  mortgagee  (the  nominal  plaintiff)  conld 
not  allege  in  his  declaration,  and  therefore  could  not  prove  that  hehadsuBtained 
any  costs  in  derending  the  action  of  ejectment,  to  which  he  was  no  partj.  But 
the  plaintiff  in  this  snit  is  entitled  to  such  costs,  and  would  have  recovered  them 
at  law  if  he  ooald  have  sued  in  his  own  name." 

'  Hence  it  was  held  in  Proctor  r.  Thrall,  23  Yt.  262,  that  where  a  cove- 
nantee, bj  reason  of  having  received  a  release  from  the  holder  of  the  paramount 
incumbrance,  was  thereb]'  disabled  from  suing  on  the  covenant  against  incum- 
brances,  his  assignee  could  have  no  greater  rights,  and  hence  that  equity  would 
not  enforce  an  agreement  by  which,  in  cbnsi deration  of  such  release,  the  releasor 
should  succeed  to  tlie  rights  of  the  covenantee. 
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be  tlie  case  uDleu  the  release  were  for  a  valuable  ooiuidemtion,^ 
nor  if  the  ooTeuantee  had  notice  of  the  conTeyaace  of  the  land.* 
Another  consequence  of  holding  the  oorenant  for  seisin  to  be 
broken  as  soon  as  made  vould  seem  to  be  that  after  the  lapse  of 
twenty  years  from  the  execution  of  the  deed,  the  common-law  pre- 
sumption that  the  covenant  had  been  satisfied  or  released  would 
arise,^  even  if  the  covenant  did  not  come  within  the  letter  of  any 
local  statutory  enactment,^  while  with  respect  to  such  covenants  as 
run  witlt  the  land,  the  limitation  would  not  begin  to  run  until 
there  had  been  an  actual  breach.^ 

There  is  not  room  for  the  same  conHict  of  authority  as  respects 
the  right  to  take  advantage  of  the  covenant  for  further  assurance, 

■  Bow  p.  DAWMn,  3  Leading  Csgei  in  Equity,  876. 

*  TheM  remarkB  would,  of  course,  apply  to  uij  coveiUDt  releaced  iffter 
breoeft ;  and  the  language  of  the  court  in  Cunningham  v.  Knight,  1  Barb.  S.  C. 
(N.  T.)  405,  would  aeem  to  agree  with  the  poittioo  taken  in  the  text.  The 
defendant,  in  an  action  on  a  covenant  of  warrant;  giren  by  him,  offered  aa  a 
witnean  a  prior  vendor  who  had  also  conTeyed  the  land  with  a  rimitar  corenant, 
and  to  render  him  competent  executed  to  him  a  releaae  of  the  corenant,  and 
the  conrt  in  holding  the  vritneii  competent  aaid,  "  At  the  time  of  givii^  the 
releate  the  defendant  had  a  contingent  right  of  action  against  the  wibiesa.  If  he 
ahould  be  evicted  by  tba  result  of  this  suit,  that  right  would  become  absolute, 
and  would  be  forever  dischai^ed  by  this  release.  The  covenant  could  never  pass 
lo  any  subsequent  purchaser.  If,  however,  the  recovery  should  be  in  &Tor  of 
the  defendant  in  this  suit,  that  the  toilnett  wotdd  probablif  remaia  liable  on  hit 
eovettant  to  nibttquent  ownert,  but  that  very  liability  would  rather  tend  to  interest 
him  against  the  defendant,  inasmuch  aa  a  recovery  against  the  defendant,  after 
the  giving  of  the  release,  could  not  affect  the  witness  iujuriouily.  but  would  for- 
ever terminate  his  liability."  In  this  case,  apart  from  the  probable  fact  that  the 
release  was  not  for  value,  it  will  be  perceived  that  it  was  executed  after  the 
releasee  had  notiee  of  the  conveyance  of  the  land  by  his  releasor.  So,  in  Alex- 
ander r.  Schreiber,  18  Mo.  271,  cited  mpra,  p.  8fil,  it  will  be  observed  that 
when  the  release  was  given,  the  covenantor  had  notice  that  his  ooveuantee  had 
parted  with  all  his  interest  in  the  land,  and  the  release  it^lf  was  therefore  so 
inoperative  that  it  was  not  even  mentioned  In  the  opinioD  of  the  court. 

>  Stewart  p.  West,  2  Harris  (Fa.),  S3S,  339;  Heath  c.Whidden,  24Me.  3A3; 
Jenkins  o.  Hopkins,  9  Pick.  (Mass.}  544. 

'  Clark  V.  Swift,  3  Met.  (Maas.)  390 ;  Eev.  St.  of  Maw.  c.  120,  §  7 ;  Web- 
ber V.  Webber,  6  Greesl.  (Me.)  138;  Fierce  v.  Johnson,  4  Vt.  255;  Bird 
V.  Smith,  3  Eog.  (Ark.)  368 ;  11  Amer.  Law  Beg.  S72 ;  Dart  on  Vendors  (4th 
ed.),  716. 

*  Stewart  «.  West,  Heath  v.  Whidden,  tupra;  9  Jarman's  Conveyancii^, 
102. 
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as  exists  between  the  Eoglish  and  American  cases  with  regard  to 
the  covenant  for  seisin,  as  although  it  ia  sometimes  said  that  the 
former  covenant  is  brokea  b;  a  demand  and  refusal  to  execute  the 
deed  of  further  assuranee,  ^et  it  seems  more  proper  to  say  that 
such  a  demand  and  refusal  are  neoessar;  to  the  support  of  Uie 
action,  but  that  the  breach  is  a  contiauing  one,  even  i^r  that  time, 
until  the  determinate  damage  has  been  suffered.  In  King  v. 
Joues,^  the  court  held  that  if  the  ultimate  damage  had  been  bu»- 
tained  by  the  ancestor,  Uiat  is,  if  he  hod  lost  the  estate  for  want  of 
the  farther  assurance,  he  alone,  or  his  executor  after  his  death, 
would  have  the  right  to  sue,  but  that  "  the  ultimate  damage  not 
having  been  sustained  in  the  time  of  the  ancestor,  the  action  re- 
mained in  the  heir  (who  represents  the  ancestor  in  respect  of 
land  as  the  executor  does  in  respect  of  personalty)  in  preference 
to  the  executor,"  and  there  seems  to  be  no  American  case  wliich 
has  denied  to  an  assignee  of  the  land  the  benefit  of  a  covenant  for 
further  assurance  even  although  the  refusal  may  have  been  made 
before  the  assignment.  But  as  the  remedy  under  the  covenant  is 
usually  sought  in  a  court  of  equity,  it  ia  probable  that  no  difficulty 
would  arise  upon  this  point. 

The  covenant  of  non-claim  has  already  been  noticed  in  a  previous 
chapter.'  It  was  tliere  seen  that  no  distinction  haa,  as  a  general 
rule,  been  taken  between  that  covenant  and  a  covenant  of  warranty. 
Id  a  somewhat  recent  case  in  Maine,"  however,  the  application  of  the 
general  rule  that  this  covenant  runs  with  the  land  to  an  assignee, 
combined  with  the  operation  of  the  doctrine  of  estoppel  as  enforced 
in  some  of  our  States,  would  have  produced  a  decision  so  appar- 
ently opposed  to  legal  principle,  that  it  was  deemed  necessary  to 
deny  to  an  assignee  the  benefit  of  the  covenant  of  non-claim,  and 
previous  decisions,*  opposed  to  such  a  conclusion,  were  therefore 
overruled,  and  the  law  as  thus  held  has  been  recognized  by  the 
later  authorities  in  that  State.' 

>  6  Taunt.  418.  mpra,  p.  824. 
»  Supra,  p.  29. 

'  Fike  0,  Galvin,  29  Me.  187 ;  tbe  dissentiDg  opiuion  of  Weill,  J.,  ia  reported 
in  SO  Me.  SS9. 

*  Fairbanks  v.  WUUaTnsoii,  T  Greenl.  99 ;  White  c.  EriUne,  1  Fairf.  306. 
'  Partridge  r.  Patten,  33  Ue.  483 ;  Loomis  v.  Pingree,  43  Id.  314 ;  Harriman 
p.  Gnj,  49  id.  033.    See  tbeae  cuea  more  particularl]'  considered  in  tlie  next 
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It  has  been  already  said  that  covenants  which  run  with  the 
land  do  not  pass  by  direct  operation  of  assignment,  but  as  annexed 
and  incident  to  the  land  to  which  they  relate,  and  the  argument 
constantly  used  in  tlie  cases  cited  in  a  former  part  of  this  ciiaptsr^ 
to  prove  the  iucapacity  of  the  covenant  for  seisin  for  running 
with  the  land,  has  been  that  if  uo  land  paraes  to  the  assignee,  the 
covenant,  which  only  passes  as  an  incident  to  the  land,  must  alike 
fail  of  assignment.  Whatever  force  this  argument  may  have  as 
applied  to  the  covenant  for  seisin,  it  has  equal  force  as  applied  to 
the  covenants  for  quiet  enjoyment  and  of  warranty,  and  would 
lexically  lead  to  the  alarming  consequence  that  when  a  purchaser, 
by  reason  of  the  total  loss  of  the  land,  most  needed  the  help  of  his 
covenants  for  title,  he  would  be  utterly  deprived  of  their  aid. 

The  lea<iing  authority  for  such  a  curions  result  is  the  early  case 
of  Noke  V.  Awder,^  in  which  John  King  had  made  a  lease  for  years 
to  Awder,  the  defendant,  who  conveyed  it  to  one  Abel,  and  cove- 
nanted that  he  and  his  assigns  should  peaceably  enjoy  it  without 
interruption.  From  Abel,  the  lease  came  by  assignment  to  the 
plaintiff,  who,  being  ousted  by  one  Robert  King,  brought  an  action 
upon  the  covenant.  The  case  was  on  the  point  of  being  adjudged 
for  the  plaintiff,  when  Coke,  who  was  counsel  for  the  defendant, 
raised  this  dilemma :  in  order  to  entitle  the  plaintiff  to  recover,  he 
must  show  that  he  was  ousted  by  a  lawful  and  paramouut  title,  it 
being  well  settled  that  the  covenant  is  not  broken  by  a  mere  tor- 
tious entry  of  a  stranger  ; "  and  if  he  show  the  eviction  to  be  under 
paramount  title,  then  nothing  passed  from  the  covenantor  but  a 
lease  by  estoppel,  and  as  no  estate  passed,  the  subsequent  as- 
signee, who  took  nothing,  of  course  lost  the  benefit  of  the  covenant, 
which  could  only  pass  as  an  incident  of  the  estate  ;  this  argument 
was  successful,  and  the  judgmeut  for  the  plaintiff  was  arrested.^ 

■  Supra,  p.  318.  •  Cro.  Elk.  417.  *  Supra,  p.  133. 

*  Aa  this  use  hu  been  tlie  aubjecC  of  bo  much  comment,  it  is  here  given. 
It  1TU  &ta,  moved  (Cro.  Eliz.  373)  in  Trinity  Term,  l.i94.  "CoveoRnt, 
nherein  he  shews  that  one  John  King  made  a  lease  for  years  to  A.,  the  defendtnt, 
who  by  Deed  grtjil«d  it  to  Abel,  and  covenaiited  with  him,  that  he  and  his 
Assignes  should  peaceably  injoy  it  without  intemiptioD.  Abel  grants  it  to  J.  S., 
who  grants  the  Term  to  the  Plaintiff,  who,  being  ousted  by  a  stranger,  brings 
this  Actdon,  and  after  issue  joyned  upon  a  collateral  matter  and  Verdti;t  for  the 
Plaintiff,  it  was  alleged  in  Arrest  of  Judgment,  that  this  action  laj:  not  for 
the  second  Assignee,  unless  he  could  shew  the  Deed  of  the  first  Covenant,  and  of  tho 
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Although  within  a  centuiy  and  a  half  after  this  decision  had 
been  prononneed,  it  was  denied  that  it  went  to  the  extent  of  decid- 

■Mignmert ;  and  or  every  mean  asiigniDGiit,  for  without  Deed  none  cui  be  aseignee 
to  lake  advantage  o(  way  Corenant,  vbich  cannot  commsDce  without  Deed.  Aod 
to  that  purpose  cited  old  art  102,  and  19  Ed.  2,  Coreosnl  26.  And  if  one  be 
infeoffed  with  wairantj-  to  him  hia  Heirs  and  Araignes,  and  the  Feoffee  makes  a 
Feoffment  over  without  Deed,  (he  Aaaignee  shall  not  take  advantage  of  this  War- 
ran^  because  he  hsth  not  any  Deed  of  Assignment.  But  if  be  had  the  Deed,  it 
•bonid  be  otherwise ;  and  to  that  puqiose,  vide  13  Ed.  3,  vouch.  17 ;  S  Ed.  3, 
inonstrans  de  fayls  37,  11  E.  4,  ibid.  164 ;  15  Ed.  2,  ibid.  44,  18  H.  7,  13,  and 
14,  22  Am.  plea.  88.  But  Popham  held  that  he  Bball  have  advantage  without  the 
Deed  of  a-'signment ;  for  there  is  a  diRerence  where  a  Covenant  is  annexed  to  a 
thing  which  of  ils  nature  cannot  pass  at  the  first  without  Deed,  and  where  not. 
For  in  thefirstcasethe  Assignee  ought  to  be  inbyDeed.oUieTwise  he  shall  not  have 
advantage  of  the  Covenant;  and  therefore  he  dene;ed  the  case  of  the  Feoffee  with 
warranty.  For  the  second  Feoffee  shall  have  benefit  of  the  Warranty,  altbongfa  he 
doth  not  shew  the  Deed  of  assignment,  bnt  shews  the  Deed  of  the  Warranty ;  and  so 
ia  the.better  opinion  of  ihe  books.  And  to  that  opinion  the  other  Justices  inclined. 
Bed  adjoumatur."  Again  it  came  up  (Cro.  Eliz.  p.  436)  at  Hilary  Term  of  the 
next  year.  "  It  was  now  moved  again,  and  all  the  Justices  agreed,  That  the 
Assignee  shall  have  an  Action  of  Covenant  without  shewing  any  Deed  of  the  Assign- 
ment ;  for  it  is  a  Covenant  which  runs  with  the  Estate,  and  the  Estate  being  passed 
without  Deed,  the  Assignee  shall  have  the  benefit  of  tbe  Covenant  also :  And  the 
Executor  of  tbe  Baron,  who  is  Assignee  in  Law,  who  comes  in  witliout  Deed,  shall 
bavethebenefilofsuchaCovenant,  as  appears  30Ed.  3,  inSymkins  SimondsCase. 
And  Popham  and  Fanner  held,  That  a  Feoffee  shall  vouch  by  a  Warranty  made  to 
hisFeoffor,wit!ioutsbewingany  Deed  of  Assignment:  For  the  Deed  of  Assignment 
is  not  requisite,  nor  is  it  to  any  purpose  to  shew  it;  for  it  appears  by  the  Books, 
that  being  shewn,  it  is  not  traversable  by  the  Vouchee,  And  as  a  Warranty  or 
Covenant  is  not  grantable,  nor  to  be  assigned  over  without  the  Estate ;  So  when 
the  Estate  passeth,  although  it  be  by  Parol,  the  Warranty  and  Covenant  ensue  it, 
and  tbe  Assignee  of  tbe  Estate  shall  have  the  benefit  thereof.  Coke,  Attorney 
General  (who  was  of  Counsel  with  the  Defendant)  said.  That  the  Law  was  clear  as 
you  have  tnken  it,  yet  the  Declaration  is  ill ;  for  he  declares,  Quod  cum  Johannes 
King  10  Elie.  let  that  to  tbe  Defendant  for  years,  Virtute  cujus.  he  was  pos- 
sessed and  granted  it  to  Abel  by  Indenture  with  tbe  Covenant,  who  in  15  Eliz. 
assigned  it  to  the  Plaintiff.  And  further  alledgeth.  That  long  lime  before  that  the 
said  J.  K.  had  any  thing,  one  Robert  King  was  seised  in  Fee,  viz.  7  Eliz.  and  so 
seised,  died  seised  in  15  Eliz.,  and  it  descended  to  Thomas  King,  who  entred 
upon  the  Flaintilf  and  ousted  him :  So  he  doth  not  shew  that  John  King,  who 
made  the  Lease,  had  any  thing ;  for  Robert  King  was  thereof  then  seised :  And 
then  when  John  King  let  to  the  Defendant,  and  be  granted  his  Term  by  Indenture, 
nothing  passed  but  by  Estoppel ;  then  the  Leasee  by  Estoppel  cannot  assign  any 
thing  over,  and  then  the  Plaintiff  is  not  an  Assignee  to  maintain  this  Action.  But 
admitting  that  J.  K.  had  at  the  time  of  the  Lease  made  by  him  a  Lease  for  a 
greater  number  of  years,  and  that  R.  K.  had  the  Freehold,  and  thereof  died 
seised,  and  so  all  might  be  true  which  is  pleaded ;  then  the  Entry  of  Thomas  King 
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iog  that  covenant  never  lay  by  the  assignee  upon  the  assignment 
of  an  estate  by  estoppel,'  yet  in  more  modern  cases  the  doctrine 
has  been  recognized  and  applied.^ 

Nor  was  it  possible  to  meet  the  difficulty  by  the  su^estion  that 

upon  the  Defendftot  is  not  lawftil.  So  Quaconqae  yis  data,  this  Action  cannot  be 
maintained;  and  tlul  point  for  the  Case  of  Estoppel,  was  adjudged  in  this  Court  in 
the  Case  of  Armiger  m.  Purcu,  in  a  Writ  of  Error,  And  all  the  Court  held  here, 
that  it  was  clear  upon  the  matter  shewn,  that  the  Action  lay  not ;  for  the  PlaintifF 
ought  to  have  shewn  an  Estate  b;  descent  in  J.  E,  at  the  lime  of  the  Lease  and 
Assignment  made,  or  an  Estate  whereby  he  might  make  a  Lease :  And  that  this  was 
afterwards  determined ;  and  so  confeu  and  avoid  the  Estate  in  the  Lessor  \  other- 
wise this  Action  of  Covenant  lietb  not ;  and  it  never  lies  upon  the  assignment  of 
an  Estate  by  Estoppel.  Wherefore  Cbey  were  of  opinion  to  have  then  given  judg- 
ment againat  the  Plaintiff;  but  afterward  thej  would  advise  until  the  next  term. 
Note,  This  was  continued  until  Trie.  41  Eliz.,  and  then  being  moved  again, 
all  the  Justices  resolved,  that  the  Assignee  of  a  Lease  by  Estoppel,  shall  not  take 
advantage  of  any  Covenant ;  but  that  it  shall  not  be  intended  a  Lease  by  Estoppel, 
bat  a  lawful  Lease :  But  no  sufficient  Tide  being  shewn  to  avoid  it,  it  is  then  as 
an  Entry  by  a  stranger  without  Title,  which  ia  not  any  breach.  Wherefore  it  was 
adjudged  for  the  Defendant." 

'  By  Lord  Raymond,  in  Palmer  e.  Ekins,  2  Rsyra.  1650,  '*  In  truth,  the 
case  in  Croke  was  adjudged  for  the  defendant  because  no  breach  appeared  in 
the  dot:Iaration," 

'  Thus  in  Andrew  c.  Pearce,  4  Bos.  &  Pull.  162,  a  tenant  in  tail  made  a 
lease  for  ninety-nine  years,  with  a  covenant  for  qaiet  enjoyment.  Atler  his  death, 
the  lessee,  being  still  in  possession,  assigned  the  lease  to  the  plaintiff,  who,  being 
evicted  by  the  party  entitled  to  the  estate  after  the  death  of  the  tenant  in  tail, 
brought  his  action  'On  the  covenant  against  tlie  executor  of  ihe  origiual  lessor; 
and  the  Court  of  Common  Pleas  held  that  the  lease  having  become  absolutely  void 
by  the  death  of  the  tenant  in  tail,  its  assignment  by  the  lessee  to  the  plaintiff 
had  no  operation  whatever.  •  "He  could  neither  assign  the  lease,"  said  Mans- 
field, C.  J.,  "  nor  any  interest  under  it,  because  the  lease  was  gone.  What  right 
of  any  sort  had  the  assignee?  II' any  thing,  it  could  only  be  a  right  of  action  on 
the  covenant,  and  that  could  not  be  assigned  by  law.  As  the  person  who  made 
the  assignment  had  no  interest  in  the  premises,  the  assignment  itself  could  have 
no  operation.  Consequently,  there  is  no  ground  upon  which  the  present  action 
can  be  maintained."  See  also  Whitton  r.  Peacock,  2  Bing.  N.  0.  4LL  (and  its 
explanation  in  Gouldsworth  o.  Knights,  11  Mfes.  &  Welsh.  34fl)  ;  Green  r.  James, 
6  Uees.  &  WeUb.  656 ;  Pargeter  «.  Harris,  7  Queen's  Bench,  708.  The  distinction 
between  Andrew  b.  Pearce  and  the  cose  of  Williams  ».  Burrell,  1  Com.  Bench, 
402,  is  that  in  the  former  the  decision  was  expressly  put  upon  the  ground  that  the 
lease  bad  become  absolutely  void  by  the  death  of  the  lessor  bt/ore  the  assignment 
to  the  plaintiff.  In  the  latter,  the  estate  of  the  assignee  did  not  become  void 
until  after  the  assignment,  and,  consequently,  there  was  a  chattel  interest  which 
passed  to  the  assignee  and  which  was  sufficient  to  support  the  covenant ;  Lewis 
V.  Campbell,  8  Tatinton,  715. 
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the  coTeoaotor  is  eatopped  firom  saving  that  do  estate  passed  by 
his  deed,  for  it  will  be  remembered  that  the  plaintiff  must,  in  his 
declaration  for  a  breach  of  the  covenants  for  quiet  enjoyment  or  of 
warranty,  aver  the  eviction  to  have  been  oaased  by  one  lawfully 
daiming  under  paramount  title,  and  he  cannot,  therefore,  contra- 
dict his  own  averment,  in  order  to  avail  himself  of  the  defendant's 
estoppel,' 

'  The  renurks  of  Judge  H&re  upon  the  practical  applicatiou  of  mch  a  doctrine 
at  the  preaent  d%j  are  eminently  correct.  "  No  inconvenience,"  mjt  he,  in  the 
note  to  Spencer'i  cate,  1  Sm,  Lead.  Cat.  "  could  ariie  Irom  it  ander  tbo  old  coi>i> 
mon  law,  except  in  the  caae  of  teimi  for  jean,  wben  we  bare  seen  ite  efFects  in 
defeadng  a  reoovei^  in  Noke  o.  Airder.  Bat  it  did  not  apply  to  oonveyancea  of 
freeholds ;  for  as  they  were  conveyed  by  livery  of  seiain,  an  actual  ertate,  although 
eommeni'ing  by  tort,  vu,  in  all  catei,  transferred  to  the  first  feoffee,  and  might 
pass  from  him  to  any  lubseqaent  assignee.  Thus,  when  a  feoffment  was  made, 
although  the  feo&br  might  have  previously  had  nothing  in  the  land,  the  feoffee 
took  an  estate  of  freehold,  which  was  aniceptible  of  being  traaaferred  to  a  second 
ieoffee,  and  carrying  with  it  all  warran^es  and  covenant*  made  by  the  original 
feoffor.  But  in  conveyances  talcing  effect  under  the  statute  of  Uses,  as  must  all 
those  which  are  intended  to  pass  an  estate  of  freehold,  and  are  unaccompanied  by 
livery,  nothing  passes  to  the  vendee,  save  only  the  estate  actually  and  legally 
poaaeased  by  the  vendor.  Of  tMnirie,  therefore,  in  iha  very  caae  in  wbkh  the  title 
to  an  eatate  totally  faili,  and  in  which  the  purchaser  who  has  taken  it  on  the 
aecurity  of  the  covenants  for  title  entered  into  by  a  previous  vendor  mostreqnim 
the  assistance  of  the  principle  which  gives  to  an  assignee  the  right  to  sue  on  the 
engagements  for  indemnity  given  to  his  assignor,  be  is  left,  under  the  operation 
of  the  doctrine  of  Noke  r.  Awder  as  applied  to  our  modem  lysCem  of  convey- 
ancing, wholly  without  remedy."  And  such,  indeed,  was  the  decision  in  North 
Carolina  in  Nesbit  v.  Montgomery,  1  Taylor,  S6,  where  Cranston  had,  in 
consideration  of  £10  paid  by  Hugh  Montgomery,  fkther  of  Mary  Montgomery, 
then  under  age  and  the  wife  of  Arthur  Newman,  conveyed  a  lot  of  ground  to  tike 
aaid  Mary.  Some  years  afW,  Hugh  Montgomery  and  wife,  in  consideration 
of  £60  paid  to  them  for  the  use  of  the  daughter,  conveyed  the  premises  by  deed 
of  bargain  and  sale  to  McConnell,  covenanting  for  quiet  enjoyment  without  hin~ 
drance  from  Mary  the  daughter,  and  that  if  she  should  at  any  time  enter  into 
the  premises  so  as  to  disposseas  McConnell,  or  in  any  way  nullify  the  sale,  they 
wonld  repay  double  the  purcltaae-money  with  interest.  Thwe  was  also  a  cove* 
naot  for  further  assurance  to  be  eiecnted  by  die  said  Mary  when  she  should 
arrive  at  age.  McConnell  afterwards  conveyed  one-half  of  the  land  to  Nesbit, 
who,  being  evicted  by  Anthony  and  Mary  Newman,  sned  the  executors  of  Hugh 
Montgomery.  A  verdict  having  been  found  for  the  plaintiff,  a  motion  was  made 
in  arrest  of  judgraent,  on  the  ground  &»t  die  covenants  in  the  deed  from  Hugh 
Montgomery  to  McConnell  were  covenants  in  gross  and  therefore  not  aaaignable. 
And  Taylor,  J.,  in  delivering  the  opinion  of  the  court  arresting  tbo  judgment,  said, 
*'  It  may  be  laid  down  as  a  rule  without  any  exception,  that  a  covenant  to  mn 
with  the  land  and  Inad  the  assignee  nntt  respect  the  dmig  granted  or  daDueed, 
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But  in&smuoli  as  all  law  "  in  reality  teads  to  maintain  riglit  and 
justice,  and  the  enforoemeat  of  the  contracts  which  men  enter 

and  that  tbe  act  covenanted  to  be  done  or  omitted  mast  concern  the  land  or 
eitate  cooTejed.  But  where  it  appears  on  the  &ce  of  tlie  detJaraiioo  that  tbe 
defendant's  testator,  iriio  aold  this  lot,  neither  had  nor  pretended  to  have  any 
title  to  it,  that,  on  the  contrary,  Mi.Ty  his  daughter  had  the  complete  seisin  under 
the  deed  from  Cranstoii,  that  the  testator  having  convejed  no  title  to  McConnell, 
the  plainuff  could,  consequently,  derive  none  from  bim,  it  may  be  askud  nhat  is 
there  to  create  any  privity  between  the  parties  P  The  maxim  fratuit  tfrra  cunt 
tmere  presupposes  n  transfer  of  the  land,  and  when  that  actually  takes  place  it 
forms  the  medium  of  a  privity  between  tbe  assignees.  Unless,  therefore,  we 
make  a  presumption  against  the  plain  statements  in  the  declaration,  the  title  of 
tbe  lot  never  ceased  in  tbe  daughter  Mary,  from  the  time  Cranston  conveyed  to 
her.  Suppose  the  father  and  mother  had  entered  into  the  covenants  contained 
in  tbe  deed,  by  a  separate  instrument,  nnaocompanied  with  any  conveyance  of  the 
land,  no  one  would  pretend  that  an  assignee  should  take  tbe  benefic  of  snch  a 
Gontmvt.  Then,  can  the  case  be  materially  altered  by  anneiing  these  covenants 
to  a  deed  of  ba^ain  and  sale,  which  being  a  conveyance  ander  tbe  statute  of 
Uses,  transfers  only  what  the  bargainor  might  rightfully  convey  ?  For  the  declara- 
tion shows  that  rightfully  he  could  convey  nothing.  If  one  man  covenants  that 
another  shall  quietly  enjoy,  or  obtain  a  conveyance  for  an  estate  whidi  is  owned 
by  a  third,  this  binds  the  covenantor  and  his  executors  and  administrators  to  the 
covenantee,  but  cannot  extend  to  the  assignee  of  the  latter.  Nor  can  I  conceive 
that  the  law  is  different  when  a  mau  sells  an  estate  and  makes  tbe  same  covenants, 
provided  it  appears  upon  tbe  declaration  that  he  had  no  right.  In  both  cases  the 
privity  is  wanting  which  forms  the  basis  of  reciprocal  remedies  to  the  parUes." 
Tbe  plaintiff,  however,  subsequently  filed  a  bill  in  equity,  upon  which  the  court 
referred  the  ease  to  a  master  to  take  an  account  of  assets  and  of  damages,  to  be 
measured  by  the  consideration-money,  the  clause  in  the  deed  as  to  this  being 
regarded  as  a  penalty  merely ;  Nesbit  o.  Brown,  1  Der.  £q.  (N.  C.)  ilO. 

In  Allen  e.  Wooley,  1  Blackf.  (Ind.)  149,  one  leased  a  fulling-mill  for  a 
year,  covenanting  for  quiet  enjoyment,  and  the  lessee  covenanting  to  pay  the  rent 
and  to  keep  it  in  repair,  and  on  Che  same  day  the  lessee  assigned  the  lease  to  the 
plaintiff,  who  brought  suit  against  the  lessee  for  not  repairing,  and  it  was  held 
that  if  tbe  lessor  had  assigned  the  reveriion,  the  covenants  would  have  passed 
with  it  to  the  assignee,  but  as  he  only  assigned  tbe  lease  itself,  there  was  no  land 
to  which  the  covenants  could  be  attached.  And  in  Beardsley  e.  Knight,  4  Vt. 
471,  it  was  held  that  in  order  to  give  to  an  assignee  the  right  of  suit  on  the 
covenants  in  tbe  deed  to  his  assignor,  the  conveyance  by  the  latter  mnst  be  suf- 
ficient to  pass  the  legal  title,  and  tbat  the  covenants  would  not  pass,  if  the  deed, 
by  reason  of  containing  a  scroll  instead  of  a  seal,  was  insufficient  for  that  purpose. 

Notwithstanding  some  expressions  in  Randolph  v.  Kinney,  3  Rand.  (Va.) 
396,  the  case  itself  must  not  be  deemed  to  be  an  authority  against  the  exercise  of 
equitable  jurisdiction  under  snch  drcumstauces.  The  bill  was  filed  by  a  eotw- 
ttanior  against  his  covenantee  and  the  heirs  of  a  prior  covenantor,  as  a  bill  of 
peace  and  quia  tintet,  and  was  dismissed  by  tbe  court  because  no  grounds  hod 
been  laid  for  relief  nnder  either  bead.    The  tut,  alw),  of  there  haTing  been  an- 
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into  with  each  other,"  *  it  is  not  Burpriaing  to  find  that  in  Amer- 
ica a  large  class  of  cases  has  turned  aside  from  the  lo^cal  consa- 
quence  of  that  decision,  while  more  recently  in  Eugland  the 
decieiou  iteolf  has  beeu  subjected  to  criticism  resulting  in  its  being 
practjcallf  overruled. 

In  the  case  in  New  York  of  Beddoe  v.  Wadsworth,^  decided  in 
1839,  it  was,  after  much  couaideration,  determined  that  if  the 
grantor  were  in  full  possession  of  the  premises  under  claim  of 
title  and  by  his  deed  transferred  that  poaeession  to  his  grantee, 
Hie  latter  took  a  sufficient  estate  to  carry  with  it  the  benefit  of 
those  coveuauts  for  title  which  run  with  the  land.  No  case  iu 
that  State,  it  was  said,  had  been  produced  "  which  denies  that 
tliese  covenauts  paae  where  the  poeaestion  merely  goes  from  one  to 
another  by  deed  and  there  is  afterwards  a  total  failure  of  title ; 
but  there  are  aereral  to  the  contrary.^  Nor  when  we  take  tlie  word 
eslaU  in  its  most  compreheasive  meaning,  can  it  be  said  tliere  ia 

"  ailverse  poaieaaion"  geems  to  have  been,  to  Bome  e:ttent,  relied  on  by  the 
court,  irho  obBerred,  "  A  diaeeisor  maj  convej  and  warnnt  the  land,  for  there 
DMj  be  a  fee-simple  in.  a  diiBeiiin.  But  a  penon  against  whcim  there  ia  an  adver- 
rarj  posseaaion  caonot  make  a  warranty  -which  will  pass  to  an  Msigoee,  becauN 
he  ijAnnot  convey."  In  Dickinson  v.  Hoomea,  8  Gratt.  (Va.)  36S-441,  tbe 
court  seemed  to  be  of  opinion  (p.  40S)  that  it  was  not  necessary  that  any 
estate  should  pass  Trom  tbe  covenantor  to  the  covenantee  in  order  that  the 
covenant  should  pais  to  an  assignee.  The  case  was  one  of  a  devise  to  six 
cblldren,  and  should  any  die  without  issue  living  at  his  death,  his  estate 
■faoidd  be  divided  equally  among  the  sarvivon.  One  of  these  devisees  conveyed 
to  a  parchoser,  the  others  joining  in  a  covenant  in  the  deed  to  warrant  and  defend 
the  land  against  themselves,  as  contingent  devisees  under  their  father's  will,  and 
all  claiming  under  them.  Tbe  pureha«er  resold  the  land  to  one  against  whom  tbe 
children  of  one  of  these  devisees  recovered  an  undivided  share  under  proceedings 
in  partition  (1  Gratt.  802),  and  it  was  held  that  the  covenant  of  their  father 
would  pass  to  tbe  second  purohaaer,  so  as  to  entitle  him  to  an  injunction  restrain- 
ing them  from  proceeding  with  their  partition ;  ave  also  the  case  of  Martin  e. 
Gordon,  24  Ga.  53G,  noticed  infra. 

'  Per  Martin  B.,  in  Cuthbertson  v.  Irving,  4  Hurl,  &  Norm.  (Exch.) 
768,  see  infra. 

•  21  Wend.  (N.  Y.)  120. 

'  ThoM  dtttd  by  the  learned  judge  were  Widiy  t>.  Momford,  5  Cowen 
(N.  Y.),  137  ;  Garlock  p.  Gloss,  id.  148 ;  Markland  b.  Crump,  1  Dev.  &  Batt. 
(N.  C.)  94;  Booth  n.  Starr,  1  Conn.  244,  248.  These  cases,  however,  do  not 
det^de  this,  unless  iacidentally.  Their  point  is  that  an  intermediate  vendor  can- 
not, in  respect  of  bis  liability  upon  the  covenant  which  he  himself  has  given, 
recover  of  a  prior  vendor,  without  first  making  good  tbe  damages  of  the  party 
evicted.    See  tupra.  ^ 
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Qone,  in  such  a  case,  to  which  the  COTenant  may  attach.  It  is 
Baid  bj  Blackstone  to  signify  the  condition  or  cironmatance  in 
Thich  the  owner  stands  with  respect  to  his  property ;  *  and  a  mere 
naked  possession  is  an  imperfect  d^ree  of  title,  which  may  ripen 
into  a  fee  by  neglect  of  the  real  owner.  It  is,  in  short,  an  incho- 
ate ownership  or  estate,  with  which  the  covenants  mn,  to  secure  it 
against  a  title  paramoant ;  and,  in  that  sense,  is  assignable  within 
tlie  restriction  insisted  upon.  It  is  said  in  several  cases,  that  the 
covenants  of  warranty  and  quiet  enjoyment  refer  emphatically  to 
the  poiietaiony  and  not  to  the  title.*  The  meaning  is  that  however 
defective  the  title  may  be,  these  covenants  are  not  brokea  till  the 
poasesaion  is  disturbed.  When  the  latter  event  transpires,  an 
action  lies  to  recover  damages  for  the  failure,  both  of  possession 
and  title,  according  to  the  extent  of  such  failure." 

In  Massachusetts,  the  case  of  Slater  v.  Rawson '  was  decided 
nearly  at  the  same  time  as  Beddoe  v.  Wadsworth.  A  conveyance 
had  been  made  with  covenauts  of  good  right  to  convey  and  of 
warranty,  to  one-  under  whom  the  plaintiffs  claimed  aa  assignees, 
through  several  mesne  conveyances.  They  yielded  to  an  ouster 
under  title  paramount,  which  they  clearly  showed,  but  failed  in 
sn  action  against  the  original  covenantor  to  prove  any  actual 
occupancy  or  seisin  of  the  laud  by  him  at  the  time  of  his  entering 
into  the  covenants.  On  this  ground  the  verdict  for  the  plainti^ 
was  set  aside  and  a  new  trial  ordered.  "  To  support  an  action  by 
au  assignee  on  the  covenant  of  warranty,"  said  the  court,  "  it  is 
necessary  that  the  warrantor  should  hare  been  seised  of  the  land ; 
for  by  a  conveyance  without  such  seisin  the  grantee  acquires  no 
estate  and  has  no  power  to  transfer  to  a  subsequent  purchaser  tlie 
covenants  in  his  deed,  because,  as  no  estate  passes,  there  is  no 
laud  to  which  the  covenants  can  attach.  If,  therefore,  the  defend- 
ant, at  the  time  of  the  making  of  his  deed,  was  not  seised,  then 
the  covenant  of  warranty  did  not  pass  to  the  plaintiffs  as  assignee, 
and  the  only  liability  of  the  defendant  is  upon  hia  covenant  of 
seisin,  which  covenant,  for  the  reasons  already  stated,*  is  wholly 
unavailable  to  the  plaintifib."    On  a  subsequent  tnal,  however,^ 

'  2Bl«ckB.  Com.  103. 

*  Waldron  c.  McCartj,  3  Johns.  (S.  Y.)  471,  per  Spencer,  J. ;  Eorts  o. 
CRFpenler,  6  id.  120. 

'  1  Met.  (MasB.)  460. 

*  That  is,  because  the  pluDtiSfl  sued  as  usigneeB  of  the  original  covenantee. 
;  •'  Slater  V.  Rawson,  6  Met.  (Masc.)  439. 
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the  pIaiDti&  gave  erideoce  that  boA  the  covenantor  and  his  father 
had  exercised  acts  of  ownership  over  the  property,  hod  claimed  it 
as  their  own,  been  upon  it,  cut  timher,  &c.  Although  at  nisi  prius 
the  court  seemed  to  he  of  opinion  that  these  acts,  being  mere  acts 
of  trespafls  upon  uninclosed  wild  land,  would  not  operate  as  a 
disseisin  of  the  true  owner,  yet  a  verdict  was  taken  for  the  plain- 
ti£b,  and  upon  a  motion  for  a  new  trial  the  Supreme  Court  held 
that  whatever  might  be  the  distinction  between  disseidn  and  dis- 
possession,  there  was,  according  to  modem  authority,  no  legal 
difference  between  seisin  and  possession,  nor  wag  it  necessary,  it 
was  said,  to  decide  this  question, "  for  if  the  defendaut  was  io 
possession  when  he  conveyed,  claiming  to  hold  the  whole  land 
conveyed,  he  had  a  good  right  to  convey  his  title,  whatever  it  was.* 
His  estate  passed  by  his  deed  to  the  grantees,  and  all  his  covenants 
were  binding ; "  and  upon  the  familiar  doctrine  that  although  an 
actual  possession  may  not  amount  to  a  disseisin  as  against  the 
lawful  owner,  yet  it  will  be  good  as  against  a  mere  stranger,  it  was 
held  that  "  tlte  defendant  had  acquired,  by  possession  and  occupa- 
tion, a  legal  though  not  an  indefeasible  title  to  the  land  in  question. 
He  was  lawfully  seised  and  possessed  of  it  against  all  the  world, 
the  lawful  owner  only  excepted.  His  title,  therefore,  by  his  grant 
passed  to  liis  grantees,  and  from  them  and  iutermediate  convey* 
ances  to  the  plaintiffs,  with  the  covenant  of  warranty  annexed,  and 
for  the  breach  of  that  covenant  the  plaintifi^  are  well  entitled  to 
damages,"  and  judgment  was  therefore  entered  upon  the  verdict.^ 

'  See  this  doctrine,  whicb  is  almost  peculiar  to  some  of  tlie  New  England 
States,  attempted  to  be  explained,  eupra,  p.  56  et  leq. 

'  Hie  decision  in  New  York  of  Fowler  e.  Poling,  2  Barb.  8.  C.  (N.  T.) 
306,  professed  to  follow  that  of  Beddoe  v.  Wadswortb,  but  virtually  did  not. 
The  case  was,  however,  overruled  on  appeal,  6  Barb.  S.  C.  166,  and  the 
caiea  cited  in  the  text  approved,  aa  the/  were  also  in  Dickintou  o.  Hoomaa, 
8  tiratt.  (Va.)  399,  and  in  Lewis  v.  Cook,  13  Ired.  Law  (N.  C.)  191, 
tbe  court,  after  referring  to  the  facts  (which  have  been  already  cited,  tupra, 
p.  3i8,  in  connection  with  another  part  of  this  subject),  said,  "  the  defendant's 
counsel  laid  down  the  position  that  a  worrantj,  beiog  a  covenant  annexed  to  an 
estate,  could  not  continue  longer  than  llie  estate,  snd  coDseqaeDtl;  that  when 
the  estate  of  the  plsintiffwaa  put  an  eud  to  by  the  heira  of  Mrs.  Jones  at  the 
death  of  Jones,  the  warranty  was  gone.  We  admit  the  position  that  the  war- 
ranty is  gone  whenever  the  estate  to  which  it  is  annexed  determines ;  for  it  is  a 
mere  incident  of  the  esUtte,  and  the  incident  cannot  continne  longer  than  the 
principal ;  as  if  there  be  an  estate  to  A,  for  life,  with  warranty  to  him  and  hit 
heirs  and  assigns,  at  the  death  of  A,  his  estate  deteimines,  and  (h«  wairanqr  is 
21 


by  Google 


370  EXTENT  TO  WHICH  COVBNAMTS 

In  very  recent  cases  in  Maioe^  and  Missouri,  moreover,  this  doc- 
trine has  been  approved  and  followed,^  and  from  the  course  of 

at  an  end.  This  cue  u  put  hy  Coke,  utd  the  principle  ii  contained  in  all  the 
books.  The  error  of  tbe  defeiidant'i  counsel  is  in  reference  to  the  meiniag  and 
application  of  the  principle.  When  does  an  estate  determine  F  When  it  is 
'  spent,'  —  expires  by  '  the  terms  of  its  imm  limitationt.''  If  there  is  an  eviction 
bf  title  paramoont,  the  estate  is,  in  one  sense,  at  an  end,  but  has  not  determiaeA, 
so  as  to  deprive  the  paKy  of  the  benefit  of  his  warrantj ;  for  if  so,  a  warrant 
woald  never  be  of  any  force  or  effect.  Until  the  eviction,  the  party  has  no  use 
for  it,  and  after  that,  it  is  gone.  This  proposition,  certainly,  cannot  be  main- 
tained. It  is  not  ti-"-  hat  Howerton  had  only  an  estate  for  the  life  of  Jones; 
he  was  seised  of  an  estate  in  fu.  '  The  term  of  tli  limitations^  was  to  him, 
'  \it  heirs  and  assigns ; '  and,  notwithstanding  tbe  fact  that  it  had  an  '  infirmity,' 
and  might  be  put  an  end  to  by  reason  of  a  defect  in  the  title,  still  it  was  a  fee- 
simple.  It  was  good  until  the  death  of  Jones,  and  then  it  was  only  wrongful  as 
to  the  beirs  of  Mrs.  Jones.  As  to  the  rest  of  the  world,  it  was  a  good  fee- 
simple  estate.  Suppose  Howerton  had  died  seised ;  could  there  be  a  question 
that  his  wife  would  have  been  entitled  to  dower  P  Her  estate,  like  that  of 
her  husband's,  would  be  good  against  every  one  except  the  heirs  of  Mrs.  Jones. 
Or,  suppose  Howerton  had  continued  in  possession  for  more  than  seven  years 
alter  the  death  of  Jones,  can  there  be  a  question  that  he  would  not  then  have 
held  a  good  estate  in  fee  P  This  is  not  consistent  with  his  having  an  estate  only 
for  the  life  of  Jones.  The  truth  is  (possibly  his  Honor  fell  into  error  by  not 
adverting  to  it),  Jones  purported  to  convey  a  fee  to  Harrison,  and  he  purported 
to  convey  a  fee  to  Howerton,  and  for  the  purpose  of  propping  and  fortifying  this 
fee-simple  estate  he  binds  himself  and  his  heirs  in  a  covenant  to  Howerton,  *  his 
heirs  and  assigns,'  which  is  annexed  to  the  estate  and  '  rum  with  it '  for  its  pro- 
lection  against  an  eviction  by  title  paramount."  See  also  the  dissenting  opinion 
ofFearson,J.,inSprnille.Leary,  13Ired.Law(N.C.),40a;  in/ra,p.3Sl.  In 
Martin  V,  Gordon,  2i  Ga.  636,  Benning,  J.,  after  quoting  in  fuU  the  case  of  Noke 
E.  Awder,  said,  "  This  case  has  been  repeatedly  followed  by  the  English  courts 
down  to  tbie  day.  It  has  not  been  followed  by  the  courts  of  New  York,  or  those  of 
Massacbusetta,  or  those  of  some  of  the  other  States  of  the  United  States,  but  those 
courts,  if  one  may  judge  from  the  face  of  their  decisions,  seem  rather  to  make  the 
law  yield  to  the  case,  than  the  case  to  the  law ;  Rawle  on  Covenants,  394  et  seq. 
The  power  to  do  this  is  not  given  to  any  court  of  this  State.  The  English  cases, 
I  think,  speak  the  law  of  Georgia."  Tbe  decision,  however,  sustained  the  right 
of  tbe  assignee  to  recover  on  the  covenaikt  of  warranty,  but  approved  the  ad- 
miesion  of  evidence  to  show  that  tbe  real  consideration  paid  to  the  original  cove- 
nantor was  much  less  than  tljat  mentioned  in  the  deed,  Lumpkin,  J.,  in  the 
opinion  delivered  by  him  considering  that "  the  result  of  a  careful  examination 
of  the  authorities  established  that  subsequent  purchasers  were  affected  by  the 
equities  between  previous  parties."    See,  however,  as  to  this,  supra,  p.  350. 

'  Wilson  ».  Widenham,  61  Me.  666. 

■  Dickson  D.  Desire,  S3  Mo.  161;  Vancourt  e.  Moore,  S6  id.  92.  "Although 
the  conventional  warranty  of  the  conmuKi  law,"  said  Leonard,  J.,  in  the  first  of 
these  cases,  "was  considered  id  entirely  an  accessory  obligation  that  it  could 
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decision  in  Ohio  heretofore  noticed,  it  must,  it  would  seem,  be 
taken  to  be  the  law  in  that  State.^  In  a  ver;  recent  case  iu  the 
Circuit  Court  of  tlie  United  States  for  the  District  of  Oregon,  the 
doctrine  of  tliis  class  of  cases  was  considered  to  reach  to  the  extent 
of  deciding  that  wheuever  possession  had  been  taken  under  the 
deed,  there  was  a  sufficient  estate  to  carr;  the  benefit  of  the  cove- 
nants to  an  assignee.' 

mbBitt  only  aa  kn  incident  to  lome  eiUte  in  the  I&nd,  this  produced  no  inconren- 
ienc«  in  the  ancient  lystem  of  conve^'uicing  by  feofiment  and  other  similar 
aunranceB.  which,  operating  upon  the  potiairion,  created  by  their  own  force 
eitatet  de  facto  (tortious  catatei  u  they  were  called)  sufficient  to  support  the 
warranty  and  cany  it  along  with  the  land  to  all  llie  subsequent  successors.  In 
the  process  of  time,  however,  other  modes  of  traDsfer  were  introdaced  under 
the  statute  of  Uses,  which  operated  upon  the  right  only,  and  the  personal  cove- 
nant! of  title  superseded  in  English  conveyancing  the  ancient  warranty  of  the 
I'ommon  law,  which,  yielding  a  recovery  in  money  instead  of  land,  were  for  that 
reason  deemed  personal  coTenants.  .  .  .  The  general  doctrine  of  the  old  taw  as 
to  the  real  warranty,  that  where  no  estate  passes  to  which  the  warranty  can  t>e 
annexed  the  benefit  of  it  does  not  pass  to  a  subsequent  assignee,  admitting  it  to 
be  applicable  to  the  modem  covenants  for  tide,  is  obviated  in  cases  like  the  pres- 
ent by  the  American  decisions,  that  a  conveyance  by  a  grantor  in  poaseesion 
under  a  claim  of  title  passes  an  estate  to  the  grantee  luffident  to  carry  the  cove- 
nauls  to  any  subsequent  assignee." 

'  See  lupia,  p.  339. 

•  Fields  o.  Squires,  1  Deady  (C.  C.  U.  S.),  366,  389.  "  It  is  also  objected," 
said  Deady,  J., "  that  the  defendant  is  not  liable  on  this  covenant  to  the  assignee 
of  the  covenantee,  because  it  does  not  run  with  the  land.  The  reason  given  for 
tiiid  position  is  that  no  estate  passed  to  the  assignee  by  the  deed,  the  grantors 
not  having  any  interest  in  the  land  at  the  time.  This  was  the  doctrine  of  the 
common  law  as  to  conveyances  of  estates  less  than  freehold,  which  passed 
without  livery  of  seisin ;  Nofce  o.  Awder,  Cro.  Eliz.  417.  And  as  under  our 
modem  system  of  conveyancing  freeholds  pass  without  livery  of  seisin,  it  was 
held  at  one  time  that  the  doctrine  became  applicable  to  conveyances  of  such 
estates,  and  id  (tase  the  grantor  had  no  interest  in  the  land,  the  assignee  of  his 
grantee  could  not  sue  upon  tike  covenants,  because  they  only  passed  as  an  inci- 
dent of  the  estate.  But  this  doctrine  has  been  modified  substantially,  so  that  it 
may  be  said  that  whenever  possession  is  taken  under  the  deed,  there  is  suffi- 
dcnt  estate  to  carry  the  covenants  to  the  assignee ;  Beddoe  v.  Wadswortb,  21 
Wend.  123  \  Slater  et  aL  e.  Eawson,  6  Met.  439 ;  Bawie  on  Covenants,  382  H 
teq.  This  doctrine  is  peculiarly  adapted  to  the  early  drcumstances  of  this 
conntry.  For  years  before  the  passage  of  the  Donation  Act,  the  right  of  the 
acitlers  upon  the  land  was  a  mere  possession,  with  an  expectation  of  future  title 
from  the  United  States.  Under  these  circumstances,  in  all  the  towns,  this  posses- 
lion  wat  conveyed  and  re-conveyed  with  covenants  for  the  title  expected,  and  it 
it  proper  and  safe  to  hold  with  these  authorities  that  a  sufficient  estate  passed  to 
carry  the  coveiuuits  to  the  subsequent  occnpants  and  assignees." 
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The  reasons  which,  from  coDTenienofl,  za&y  aapport  these  cases 
will  readil;  appear  when  we  consider  that  it  could  hardly  be  con- 
sidered as  settled  by  that  class  of  oases  of  which  Noke  v.  Awder 
was  at  the  head,  what  exact  amount  of  interest  was  sufficient  to 
carry  with  it  covenants  for  title  to  an  assignee  ; '  in  other  words, 
how  small  the  estate  might  be  which,  passing  to  an  assignee,  would 
vest  in  him  the  benefit  of  these  coTenants,^  and  there  was  reason 
for  every  liberal  construotion  which  could  be  reasonably  adopted  in 
order  to  avoid  the  consequences,  at  the  present  day,  of  the  techni- 
cal doctrine  of  these  cases.  This  doctrine,  at  the  period  when 
^freeholds  were  conveyed  by  feofiment  with  livery,  worked  no  evil, 
as  has  been  said,  except  with  respect  to  leases,  fiut  at  the  present 
day  it  is  far  diSeront,  and  when,  as  is  always  the  case  now,  a  con* 
veyance  passes  no  greater  estate  than  the  grantor  himself  had,  it 
seems  the  height  of  hardship  to  deny  to  a  subsequent  assignee  the 
benefit  of  that  grantor's  covenants,  because  no  legal  title  to  the 
land  had  passed  with  which  those  covenants  could  run.  For,  then, 
the  more  those  covenants  are  falsified,  the  better  the  position  of 
the  covenantor  ;  when  no  estate  has  passed  from  him,  he  is  pro- 
tected on  this  very  ground. 

When,  therefore,  a  grantee  has  received,  by  virtue  of  his  deed, 
a  possession  under  color  of  title,  which,  if  it  endure  for  the  length 
of  time  required  by  the  limitation  acts,  will  be  valid  as  against  all 
the  world,  and  which  possesses  all  the  qualities  of  an  estate  as 
respects  capability  of  passing  by  assignment,  descent,  or  devise,  it 
can  scarcely  be  thought  inconsistent  with  principle  to  hold  that 
such  a  possession  is  sufficient  to  convey  to  subsequent  assignees  the 
benefit  of  the  covenants  for  title  of  the  original  grantor. 

And  such  has  been  the  decision  in  a  very  recent  case  in  Illinois,' 
where  the  defendants,  having  conveyed  land  of  which  they  were 
not  in  possession,  with  a  covenant  of  warranty  against  all  patent 
titles,  were  held  liable  upon  their  covenant  in  an  action  brought  by 

>  Thus,  ID  Dickinaon  o.  Hoomes,  8  Oratt.  (Va.)  374  (cited  tupra,  p.  367),  it 
wu  argued,  for  tbe  plaintiff,  that  the  contingent  intereU  of  one  of  several  cove- 
nantoTs,  dependent  npcn  another  of  them  dying  without  iMue,  wu  a  sufficient 
estate  to  carry  tbe  eovenact  to  an  asiignee,  and  the  court  went  even  further,  and 
■eened  to  be  of  opinion  that  it  wac  not  ntoesiai-y  that  any  estate  should  paw 
from  the  uovenantor. 

'  See  note  to  Spenoer's  case,  1  Smith's  Leading  CasM. 

*  Wead  V.  Larkin,  64  IlL  189.  The  facts  of  this  case  will  be  found  in 
Harding  v.  Larkin,  41  id.  413,  and  Wead  t>.  LArkio,  49  id.  99. 


by  Google 


JOB  TITLB  BUH  WITH  LAND,  BTO.  878 

the  ericted  aaai^ee  of  their  grantee.  It  wag  contended  on  behalf 
of  the  defendants  that  as  thej  were  not  in  possession,  the  plain- 
tiff could  not  maintain  the  action,  and  the  uthority  of  Slater  v. 
Bawson '  was  strongly  relied  on,  but  the  court,  in  declining  to  follow 
the  doctrine  of  that  case,  eaid,  "  If  the  question  of  possesBion  is  at 
all  important  in  reference  to  the  passing  of  this  covenant  to  an 
assignee,  it  is  not  the  possession  of  the  covenantor  that  is  material, 
but  that  of  the  covenantee  when  be  makes  his  possession.  Then 
is  the  first  time  that  the  covenant  passes  as  attached  to  tlie  estate. 
When  first  made,  it  is  made  to  the  covenantee  directly,  and  in  per- 
son,  and  be  takes  its  benefit  by  virtue  of  his  contract,  and  not  as 
incident  to  the  estate.  It  can  certainly  never  be  held  that  if  he  ' 
takes  possession  and  is  evicted  by  paramount  title  he  cannot  re- 
cover, because  the  land  was  vacant  when  the  deed  was  made  to 
him.  Even  then,  if  we  concede  that  he  must  take  posseseion 
before  he  can  pass  the  covenant  to  his  grantee,  as  attached  to  the 
land,  we  are  wholly  unable  to  see  why  it  does  not  pass  if  he  has 
taken  possession,  or  what  the  possession  or  non-possession  of  the  . 
covenantor,  when  the  covenant  was  made,  has  to  do  with  its  passing 
to  the  grantee  of  the  covenantee,"  and  the  court  also  inclined  to 
the  opinion  that  each  grantor  was  estopped  by  his  deed  from 
denying  that  he  had  an  estate  to  which  the  covenants  would  relate. 
But  it  would  seem  to  be  no  longer  necessary  to  resort  to  expe- 
dients in  order  to  escape  from  the  logical  results  of  the  decision  in 
Noke  V.  Awder.  The  later  English  authorities  have  subjected 
it  to  a  severe  examination,  and  it  is  now  considered  tliat  the  case 
decided,  not  that,  when  no  estate  passed,  there  was  nothing  with 
which  the  covenants  for  title  could  run,  nor  that  covenant  never 
lay  by  the  assignee  upon  the  assignment,^  but  merely  that  as  the 
plaintiff,  &y  kU  own  Mowing,  never  had  conveyed  to  him  any  estate 
in  the  premises,  he  could  not  sue  upon  the  covenant  as  one  run- 
ning with  the  land ;  in  other  words,  that  the  case  depended  entirely 
upon  a  question  of  pleading,  viz.,  ^e  inaufiiciency  of  the  breach.^ 

'  Supra,  p.  368. 

'  A  questioa  which,  it  is  coniidered,  did  not  arise,  and  wu  not  necssBuj  for 
the  decision  of  the  case.     See  Palmer  v.  Eking,  2  RaTmond,  1550. 

'  Cuthbertson  v.  Irving,  4  Hurl.  &  Norm.  766,  1  Smith's  Leading  Gases, 
*  136.  Id  the  notes  by  the  English  editor  to  the  edition  of  1866  it  is  said, 
"  In  Noke  r.  Awder  the  plaintiff  (to  follow  the  argument  of  Coke,  Attor- 
nejr-General,  for  the  defendant)  was  in  this  dilemma,  that  either  the  lessor 
John  filing  had,  upon  the  plaintiff's  ahowing,  no  estate,  and  then  no  t«na  was 
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It  is  o«rtainl7  matter  of  regret  that  this  result  should  not  have  been 
sooner  worked  out,  and  that  that  which  was  a  mere  professional 
triumph  of  Sir  Edward  Coke  upon  a  question  of  pleading  should 
have  disturbed  the  courts  of  last  resort  upon  both  sides  of  the 
Atlantic  for  more  than  a  century. 

created  hy  tbe  leue,  tuid  bo  no  estate  passed  hjthe  asugDment  from  the  derend- 
■Dt  to  Abel,  consequoDdf  tbere  wu  no  actual  privity  of  eitale  between  tbe 
defendant  and  tbe  plaintiff,  nor  anj  estoppel,  because  tbe  Ctcts  were  stated  on 
the  record,  and  the  estoppel  not  relied  upon ;  or,  auppoBing  tbat  the  declarations 
were  read  as  alleging  a  Talid  lease  from  John  King  to  the  defendant,  then,  con- 
sistently with  tbe  declaration,  Thonias  King,  who  was  alleged  to  have  onsted  the 
plaintiff,  had  no  title,  was  a  mere  trespasser,  and  so  there  was  no  breach  of  the 
general  covenant  for  quiet  enjoyment.  So  that,  quaeunque  via  data,  the  action 
coald  not  be  maintained.  And  tbe  court  are  reported  to  have  held  '  that  it 
was  clear  upon  tbe  matter  shown  that  tbe  action  lay  not,  for  tbe  plainliS'  ought 
to  have  shown  an  estate  by  descent  in  John  King  at  the  time  of  the  lease  and 
tbe  assignment  made,  or  an  estate  whereby  be  might  make  a  lease,  and  tbat  this 
was  afWwardi  determined ;  and  so  Confess  tbe  estate  in  the  lesaor,  otherwise 
this  action  of  covenant  lieth  not,  and  it  never  lies  upon  the  assignment  of  an 
estate  by  estoppel.  Wherefore  they  were  of  opinion  to  have  then  given  judg- 
ment against  the  plaintiff,  but  afterwards  they  would  advise  until  the  next  term.' 
If  Uie  judgment  of  tbe  court  had  finally  proceeded  upon  this  reasoning,  it  would 
only  have  been  a  dedsion  thai  as  tbe  plaintiff,  upon  kU  ovm  showing,  never  bad 
conveyed  lo  him  any  estale  in  the  premiaea,  he  could  not  sue  upon  the  covenant 
as  one  running  with  tbe  land.  The  estoppel  was  not  pleadcil,  but  the  contrary; 
and  tbe  placiium  in  Comyns's  Digest,  Covenant  (B.  3),  '  So  the  assignee  of  a 
lease  which  appears  to  be  good  onit/  by  estoppel  shall  not  have  covenant,  R.  Cro. 
£1.  437,  Mo.  419,  correctly  limits  tbe  obiltr  opinion  of  the  court  (which  did  not 
form  the  basis  of  their  final  decision)  to  cases  where  it  appeari  tbat  no  estate 
passed  to  the  covenantee.  The  ultimate  dedsion  in  Noke  v.  Awder  was  foonded 
upon  the  tnsuSiciency  of  the  breach,  assuming  tbe  lease  to  have  been  valid  in 
interest  and  not  merely  by  estoppel,  for  the  report  proceeds,  *  Note :  TUs  was 
continued  until  Trin.  41  Eliz.,  and  then  being  moved  again,  all  the  jos^ces 
resolved  tbat  tbe  assignee  of  a  lease  by  estoppel  shall  not  take  advantage  of  any 
covenant,  bul  that  it  »!udl  not  be  inlended  a  leate  by  estoppel,  but  a  lavfful  leOMt. 
But  no  sufficient  title  being  shown  to  avoid  it,  it  is  then  as  an  entr^-  by  a  stranger 
without  title,  which  is  not  any  breach.  Wherefore  it  was  adjudged  for  tbe  de- 
fendant.' Noke  ti.  Awder  cannot,  therefore,  be  considered  as  establishing  the 
general  proposition,  tbat  tbe  benefit  of  covenants  in  a  lease  which  operatea  by 
estoppel  dova  not  run  with  the  reversion ;  or  that  it  is  competent  for  the  lessee 
aise  the  point  against  tbe  assignee  of  the  lessor." 
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CHAPTER  XI. 

THE  OPEBATION   OP   COYENANTB   FOB   TTTLB   BY  WAT  OF  ESTOPPEL  OK 

HESOTTEH,^ 

The  operation  of  the  feudal  warrant;  tj  way  of  rebutter  was 
far  more  efficacious,  in  ererj-daj  use,  than  hj  the  remedy  it 
afforded  by  means  of  voucher  or  a  uiarrantia  charta,  and  upon  the 
effect  of  this  rebutter  in  its  descent  upon  heirs,  the  doctrines  of 
lineal  and  collateral  warranty  depended.  In  a  former  chapter,*  an 
attempt  has  been  made  to  sketch  the  origin  of  collateral  warranty, 
and  to  refer  to  the  successive  restrictions  which  parliament  imposed 
upon  it,  *'  until  its  effect  and  operation  were  reduced  to  so  narrow 
a  compass  aa  to  become,  in  most  respects,  a  matter  of  speculation 
rather  than  of  use."  * 

The  obligation  of  the  heir  to  render  to  the  evicted  vassal  or 
donee  of  bis  ancestor  an  estate  equal  in  value  to  that  which  the 
latter  had  lost,  depended  upon  the  condition  that  he  had  other 
sufficient  lands  by  descent  from  the  warranting  ancestor.*  "  Bnt, 
tiiough  without  assets,  he  was  not  bound  to  insure  tlie  title  of 
another,  yet  in  case  of  lineal  warranty,  whether  assets  descended 
ornot,tiie  heir  was  perpetually  barred  from  claiming  the  land  Atm- 
tdf ;  for,  if  he  could  succeed  in  aucb  claim,  he  wonld  then  gain 
assets  by  descent  (if  he  had  not  them  before),  and  must  fulfil  the 
warranty  of  his  ancestor ;  and  the  same  rule  was,  with  less  justice, 
adopted  also  in  respect  of  collateral  warranty,  which  likewise 
(though  DO  assets  descended)  barred  the  heir  of  the  warrantor 
from  claiming  the  land  by  any  collateral  title,  upon  the  presumption 

'  On  the  subject  of  estoppel  genertllj'  the  itudent  maj  profitably  refer  to 
Judge  Hare's  note  to  Ducheas  of  Kingston's  cue,  2  Smith's  Lead.  Cos.,  as  also 
to  the  recent  able  treatise,  Bigelow  on  Estoppel,  c.  12. 

*  See  mpra,  Ch.  I. 

^  Butler's  note  to  Co.  Litt.  p.  366  a;  see  also  bis  note  to  p.  878. 

'  Co.  Litt.  374  6. 
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of  law  that  he  might  thereafter  have  assets  by  descent  either  from 
or  through  tlie  same  ancestor." ' 

To  prevent  the  iigusUce,  however,  which  would  Sow  from  the 
warrant;  of  a  tenant  by  the  courtesy  barring  the  children  of  the 
marriage  after  their  fatlier's  death,  the  statute  of  Gloucester' 
provided  that  "  if  a  man  alien  a  tenement  that  he  holdetli  by  the 
law  of  England,  his  son  shall  not  be  barred  by  the  deed  of  his 
father  (from  whom  no  heritage  to  him  descended)  to  demand  and 
recover,  by  writ  of  mart  d'<mce»tor,  of  the  seisin  of  his  mother, 
although  the  deed  of  his  father  doth  mention  that  he  and  his  heirs 
be  bound  to  warrant."  ■ 

*  S  Blacks.  Com.  302,  and  see  nqmt,  p.  4  tf  leq. 

*  6  Edw.  I.  c.  3. 

*  Id  Todd  c.  Todd,  18  B.  Mod.  (Ky.)  144  (ntpm,  p.  4),  a  bneband.  aeiaed  in 
right  of  his  wife,  joined  with  her  in  the  conveyance  of  her  land  by  a  deed  which 
contained  a  covenant  of  wammty,  but  which,  by  reaion  of  defective  acknowledg- 
ment, WS8  inoperative  to  paw  her  estate.  After  her  death  the  hasband  married 
again,  and  died  intestate ;  there  were  children  of  the  second  marriage,  and  his 
estate  descended  equally  to  both  sets  of  children.  The  children  of  the  first 
marriage  brought  suit  against  the  personal  representative  of  their  father  for  pay* 
ment,  ont  of  the  whole  of  his  estate,  of  the  loss  which  his  breach  of  warranty 
had  caused  to  fall  upon  ihem  alone.  In  answer  to  this  it  was  urged  [hat  the 
covenant  of  warranty  had  not  been  broken,  and  consequently  no  charge  upon 
the  estate  had  been  created ;  thftt  there  was  no  example  in  any  of  the  books  for 
KUA  an  action,  ahhongh  occasion  for  it  must  frequently  have  arisen,  especially 
between  the  heir  and  the  executor.  But  the  court  said,  "  It  is  true  that  there 
has  been  no  actual  breach  of  the  warraaty,  because  it  has  been  satiafied  and  a 
breach  prevented  by  operaUon  of  law,  by  the  application  of  the  assets  in  the 
bands  of  the  beira  in  satisfaction  of  the  covenant  of  their  anceetor.  This  effect 
is  produced  by  waj  of  rebatt«r,  and  the  principle  upon  which  it  is  founded  is 
the  desire  to  [wevent  the  drcaity  of  action  which  would  arise  if  the  heirs,  having 
assets  by  descent,  were  allowed  to  regain  possession  of  the  land,  as  they  would 
immediately  be  obliged,  by  means  of  the  covenant  of  warranty,  to  recompense 
the  purchaser  for  the  injury  he  had  sustained  by  tbe  eviction.  Looking  then  to 
the  reason  of  tbe  law,  and  the  object  it  was  designed  to  accomplish,  it  is  evident 
that  this  defence  allowed  the  purchaser,  and  which  operated  by  way  of  rebutter, 
should  in  equity  be  regarded  as  a  substantial  breach  of  the  warranty,  and  as  « 
satis&ction  thereof  made  by  the  plaintiffii.  And  as  they  have  discharged  a 
liability  which  was  by  law  a  chai^  upon  tbe  whole  estate,  they  have  a  right 
to  have  it  thus  applied,  so  that  tbe  loss  will  devolve  equally  upon  all  the  heirs. 
With  respect  to  the  argument  drawn  from  tbe  absence  in  Uie  books  of  any 
analogous  cases,  it  is  only  necessary  to  remark  tliat  the  doctrine  of  the  common 
law  on  the  subject  of  warranty  and  of  descents  was  of  such  a  character  as  to 
prevent  cases  like  the  present  from  arising ;  and  in  nearly  all  the  other  States 
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The  statute  of  11  Hen.  Til.  c.  20,  invalidated  all  warranties 
made  by  a  tenant  iu  dower,  a  tenant  for  life,  or  in  tail  jointly  with 

of  the  Union  the  snceitor'i  warnntj,  in  ca«ea  like  HA»  one,  does  not  lutTe 
the  effect  of  precluding  a  recoTery  of  the  land  bj  the  heirs  of  his  wifb,  and  cou- 
■equenlly  no  such  question  a*  the  one  here  presented  can  arise  in  those  States. 
The  extent  of  the  pivntiff'i  right,  however,  under  their  ancestor's  covenant 
of  narranty  cannot  exceed  the  amount  of  the  liability  which  was  imposed  on  his 
estate  by  a  breach  of  it.  The  value  of  the  land  at  the  time  of  the  sftle,  and  not  at 
the  lime  of  the  eviction,  is  the  amount  of  that  liability.  That  value,  with  iit- 
teren  thereon  from  the  death  of  their  father,  is  all  that  the  plaintitb  have  a 
right  to,  as  they  were  not  entitled  to  the  possession  of  the  land  nntil  that  time. 
Their  right  of  action  ia  founded  alone  upon  the  warranty  of  Uieir  ancestor;  it 
cannot  be  maintained  upon  any  other  ground,  and  consequently  the  right  of 
recovery  upon  a  breach  of  the  warranty  r^^lates  and  determines  the  extent 
of  the  relief  to  which  they  are  entitled.  It  is  not  necessary  to  decide  in 
this  action  what  amount  of  assets  is  required  by  tlie  statute  to  bar  a  recoveiy 
by  die  heir;  it  may,  however,  be  remarked  that  by  the  common  law  the 
value  of  the  land  at  the  time  it  was  conveyed  was  the  criterion  of  tlie  damages 
to  which  the  vendee  was  entitled  for  a  breach  of  the  warranty ;  our  law  fixes 
the  same  criterion,  and  as  the  statute  does  not  specify  the  value  of  the  heritage 
that  must  descend  to  the  demandant  in  order  to  create  the  bar,  it  would  seem 
that  it  would  have  to  be  determined  by  reference  to  the  law  regulating  the 
liability  of  the  warrantor." 

The  Rerised  Sututes  of  Kentucky  (c.  80,  S  4)  provide  that  "  in  jadgment 
of  eviction  suffered  by  a  husband,  or  conveyance  made  by  him  of  the  inheritance 
or  freehold  of  his  wife,  or  other  act  done  by  him,  shall  operate  aa  a  discon- 
tinuance, or  shall  prejudice  or  impair  her  right  of  action,  or  llie  right  of  entry 
of  her  or  her  heirs,  or  such  as  have  right  after  her  death,"  and  also  (§  18),  that 
if  the  deed  of  such  grantor  warrant  the  estate  purporting  to  be  conveyed 
against  him  and  his  heirs,  and  any  estate,  real  or  personal,  shall  descend  to  the 
claimant,  or  come  to  him  by  devise  or  distribution,  on  the  side  of  the  grantor, 
then  he  shall  be  barred  for  the  value  of  the  estate  that  shall  so  descend  or  come 
to  him  by  descent,  devise,  or  distribution. 

In  Lane  v.  Berry,  2  Duval  (Ky.),  283,  a  tenant  by  the  curtesy  conveyed  with 
general  warranty,  and  the  children  of  the  marriage  having  brought  ejectment,  it 
was  held  that,  haring  inherited  other  lands  from  their  father,  they  were  estopped 
by  their  covenant,  and  this  was  affirmed  oo  appeal.  "There  is  no  conflict," 
sud  the  court,  "  between  these  two  legislative  enactments.  The  first  saves  the 
right  of  the  wife  and  her  heirs  from  defeasance  by  the  unauthorized  conveyance 
of  the  fee-simple  title  by  the  husband,  and  secures  to  tbem  the  right  of  entry  at 
his  death.  But  the  second,  nevertheless,  bare  the  right  of  entry  by  her  heirs,  if 
they  have  received  from  the  vendor  an  equivalent  estate.  We  can  see  no  in- 
congruity between  these  provisions;  and  each  stands  in  full  force  and  may  (!on' 
nsteutly  operate,  within  its  defined  sphere,  widi  complete  effect.  So  far  as  her 
heirs  are  concerned,  the  vendor's  conveyance  does  not  divest  them  of  their  title. 
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her  husband  of  laods  derived  from  his  ancestors,  made  either  by 
herself  while  a  widov,  or  with  any  aftei^taken  husband  —  the  21at 
section  of  the  statute  of  4  Anne,  c.  16,  declared  that  all  warranties 
made  by  any  tenant  for  life,  of  any  lands  coming  to  any  person  in 
reversion  or  remainder,  should  be  void,  and  that  all  collateral  war- 
ranties of  any  lands  by  any  ancestor  who  had  no  estate  of  inheri- 
tance in  possession  in  the  same  should  be  void  as  ^;ainst  his  heir  ' 
—  and  Gnally,  by  the  act  of  3  and  4  Wilt.  IV.  c.  37  aud  74,  lineal 
and  collateral  warranties  hare  been  entirely  abolished. 

While  it  is  true  that  in  some  of  our  States  this  doctrine  of 
rebutter,  which  sprang  from  the  common-law  warranty,  baa  been 
applied  to  the  modern  covenants  for  title,  producing  results  often 
incongruous,  and  at  times  of  greater  or  less  hardship,^  yet  in  other 

unless  tbey  inberited  some  compens&torf  estate  &om  him,  whea,  to  that  extent, 
the  title  puses  bj*  estoppel." 

The  seventeenth  aectioa  of  the  same  statute  was  not  directly  referred  to  in 
the  opinion  of  the  court.  It  provided  that  "  a  deed  and  warrant/  of  land  pur- 
porting to  pass  or  assure  a  greater  right  or  estate  than  the  person  can  lairfully 
pass  or  assure,  shall  operate  to  convej  or  warrant  so  much  of  the  right  and 
estate  as  such  person  c&u  lawfully  convey,  but  shall  not  pass  or  bar  the  realdne 
of  the  right  or  estate  purporting  to  be  conveyed  or  assured." 

The  practical  effect  of  the  statute  would,  therefore,  seem  to  be, — 

1.  Under  the  fourtJi  section,  a  conveyance  by  S  tenant  by  the  curtesy  without 
warranty,  will  not  bar  the  heirs  of  the  wife. 

2.  Under  the  seventeenth  section,  a  conveyance  with  warranty  of  a  larger 
estate  than  the  grantor  baa,  will  not  bar  those  in  remainder  or  reversion  without 
assets ;  but, 

S.  Under  the  eiglit«enth  section,  if  assets  descend  or  come  to  tlie  Utt«r,  they 
are  barred  to  the  extent  of  their  value. 

In  Cbauvin  c.  Wagner,  18  Mo.  553,  a  husband  and  wife,  seised  in  her  right, 
conveyed  the  land  with  a  covenant  for  farther  assurance.  By  reason  of  its 
defective  acknowledgment  the  deed  did  not  pass  the  wife's  estate,  and  it  was 
obviously  held  that  the  children  were  not  estopped  by  their  father's  covenant, 
unless  it  were  shown  that  tliey  had  aasets  by  descent  from  bim  of  equal  value. 

'  Entitled  "  For  tbe  ameDdment  of  the  law,  and  the  better  administration  of 
justice." 

'  In  the  old  case  in  MassacbusettA  of  Banister  P.  Henderson,  Quincy's  Rep. 
119  (A.D.  1765),  it  was  ai^ed  that  ao  estate  tail,  with  cross-remainder  in  tail, 
could  be  barred  by  coUateral  warranty,  but  the  point  was  afterwards  abandoDed, 
though  the  editor  of  the  reports  seems  to  think  that  it  was  well  taken. 

In  Pennsylvania,  although  the  report  of  the  judges  in  1808  (8  Biun.  625)  declared 
that  tbetirst  thirteen  sections  and  the  twentieth  and  twenty-seventh  of  the  statute  of 
Anne  were  in  force  in  that  State,  yet  the  twenty-first  waa  not  so  considered,  and  in 
theyeBrl799,  where,  in  Eahelman  c.  Hoke,  2  Yeates  (Pa.),  509,  atenant  by  the 
curtesy,  in  fulGlment  of  articles  entered  into  in  the  lifetime  of  his  wife,  conveyed 
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States  the  English  Btatutes  have  been  declared  to  be  in  force,^ 


hu  interest  to  his  elder  bod,  who  conveTod  to  tha  purchuer  wi 
WAiruitj  a^nst  himseir  and  his  brothers  and  sisters,  and  the  father  abo  gave  a 
covenant  indorsed  on  the  deed  against  himself  and  his  beira,  who  afterwards 
brought  an  ejectment  for  their  share,  it  was  held  that  the  latter  were  barred  by 
the  collateral  warrantj  of  their  father,  as  the  statute  of  Anne  had  never  been 
considered  as  in  force  in  PennB3'lvBnia.  (The  reason  whjthis  case  did  not  come 
within  the  statute  of  Oloucetter  was  because  real  assets  bad  descended  to  the 
heirs  from  the  father.)  In  the  subsequent  case  of  Jonrdan  e.  Jourdan,  9  Serg. 
ARawle,  268,  itwBS  also  held  that  acoUateral  warranty  barredlhe  heirs  of  the  war- 
rantor; but,  apparently  toescape  from  the  hardship  ofthe  decision,  it  was  also  de- 
termined that  such  warranty  descended  only  upon  tlie  eldest  son,  as  heir  at  common 
law,  and  hence  did  not  rebut  his  brothers  and  sisters.  In  a  note,  however,  to  tbe 
case  of  Fazson  p.  Lefferts.  S  Rawle  (Pa-)'  ^^  (o^  which  the  remainder  has  been 
quoted  tupra  p.214,n.),  it  was  said:  "  In  this  country,  where  descents  are  parti- 
ble, great  inconvenience  and  injustice  would  ensue  from  applying  the  rule  that  a 
warranty  bound  only  the  heir  at  common  law,  in  the  opera^n  of  a  warranty  by 
way  of  rebutter.  The  analogy  between  the  custom  of  gavelkind  and  our  system 
of  descents  affords  an  exception  which  we  cannot  bat  adopt.  It  is  true  that  the 
text  of  Littleton  is  express,  that  a  warranty  of  lands  held  in  gavelkind  descends 
only  to  the  heir  at  common  law,  and  shall  not  bind,  '  the  heirs  that  are  heirs  ac- 
cording to  the  custom ; '  Lilt.  S  7^-  ^be  some  rule  applies  to  land  held  in 
borough  English  1  Id.  g  735.  In  the  latter  instance  the  case  as  put  by  Littleton 
appears  extremely  hard  on  the  purchaser.  The  youngest  son  of  the  tenant  in 
tail,  who  discontinued  with  warranty,  was  not  barred,  although  land  to  an  equal 
or  greater  amount  in  value  had  descended  to  him  Irom  his  father.  But  tbe  subtle 
motion  of  the  descent  of  tbe  warranty  on  the  heir  at  common  law  alone,  produc- 
tive of  such  iujurious  efff^cts,  was  got  rid  of  by  an  ingenious  contrivance  for  the 
promotion  of  justice.  Although  the  customary  heir  was  not  considered  directly 
liable  on  the  warranty,  yet  he  was  held  so  by  reason  of  the  inheritance;  see  Coke 
on  Litt.  376  a,- and  either  by  being  directly  vouched  by  the  warrantee,  or  by  being 
vouched  by  tbe  heir  at  common  law,  in  case  the  latter  alone  had  been  vouched  (either 
ofwhich  courses  was  at  the  election  of  the  warrantee),  the  customary  heir  could  be 
rendered  liable.  See  Robinson  on  Gavelkind,  127;  1  Leon.  112;  Cro.  Jac.  218; 
Co.  Lit.  12  a,  Mr.  Hargrave's  notes  (1).  The  principle  applies  with  double  force 
in  the  case  ofa  rebutter.  It  cannot  be  conceived  that  a  gavelkind  heir,  or  the  young* 
est  son  in  the  case  of  boroogh  English,  who  wonld  thus  be  made  responsible  if  the 


'  In  Rhode  Island,  the  21st  section  of  the  statute  of  Anne  was  declared  by  Story, 
J.,  in  Sissono.  SeBbary,I  Sam.  (C.  C.  U.  S.)  259,  to  have  been  included  in  the  re- 
port made,  in  1749,  of  tbe  English  statutes  in  force  in  that  State;  and  hence  itwu 
held  that  where  one  who  in  fact  was  tenant  for  life  with  remainder  to  his  children, 
supposing  himself  to  be  tenant  in  tail,  made  a  conveyance  with  warranty  for  the 
purpose  of  barring  tlie  entail  according  to  alocal  statute,  the  remainder-men  were 
not  barred  by  tbe  warranty  contained  in  that  deed,  as  it  caiiie  directly  vrithin  the 
provisions  of  the  statute  of  Anne. 
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iu  others  they  have  been  re-euacted   either  literally  or  in  Bnb- 

wiumntee  were  evicted  by  ft  stranger,  should  not  be  rebutted  incase  he  daimeddie 
IftDd  himaeir,  vhen  the  warrantee  DoalddiuscircuitoaslyrecaTer  the  same  land  from 
bim  afterwards.  In  the  case  of  Jourdan  v.  Jourdan,  9  Serg.  &  Ranle,  268,  the 
attention  of  the  court  was  drawn  only  to  the  general  rule,  without  its  qualification. 
That  decision  is  the  chief  source  of  the  present  note.  It  :a  believed  that  if  the 
counsel  for  the  plaintiEf  in  error  had  pursued  his  researches  a  little  further,  and 
laid  the  authorities  before  the  court,  tbe  result  of  the  case  would  bave  been 
different." 

In  Massachusetts,  in  Bates  tt.  Norcross,  17  Pick.  (Mass.)  14.  the  plaintiff  in 
an  action  of  ejectment  deduced  a  perfect  title  to  himself,  in  the  premises  in  ques- 
tion, but  the  defendant  proved  that  the  plaintiffs  wife  was  the  sole  heiress  of  one 
who,  thoDgh  without  title,  had  purported  to  sell  the  same  land  by  a  deed  which 
contained  a  covenant  of  warranty,  and  urged  that  as  this  warranty  would  descend 
npon  the  plaintiffs  wife,  who  had  received  assets  by  descent  oat  of  which  she 
would  be  obliged  to  make  good  the  warranty  of  her  father,  it  should  rebut  or  pre- 
clude the  plaintiff  from  recovering,  in  answer  to  which  the  latter  contended  that 
inasmuch  aa  he  could  not  derive  a  title  to  the  premises  from  the  ancestor  of  hii 
wife,  he  was  a  purchaser  for  valuable  consideration,  so  that  so  far  as  he  was  con- 
cerned it  was  a  collateral  warranty  without  assets,  and  therefore,  by  virtue  of  the 
statute  of  Anne,  he  was  not  rebutted.  But  the  court  said :  "  We  do  not  consider 
the  doctrine  of  collateral  warranty  as  applicable  to  the  case.  If  Davison  were 
living  and  demanding  the  land,  he  would  be  estopped  by  his  deed.  So  iThis  sole 
heir  was  suing  for  it,  she  would  be  estopped,  being  privy  both  in  blood  and  estate. 
The  warranty  of  her  ancestor  has  descended  upon  her,  and  (as  the  case  finds) 
with  assets  of  greater  value  than  the  land.  This  is  a  case  of  lineal  warranty  with 
assets,  so  far  as  the  daughter,  sole  heir,  and  wife  of  the  demandant  is  concerned. 
She  at  the  time  of  her  marriage  was  undoubtedljliable,  and  her  liability  devolved 
npon  the  husband  and  wife.  If  he  was  to  be  considered  a  purchaser  for  the  valu- 
able consideration  of  marriage  of  all  that  came  to  tbe  wife,  it  was  aim  onere.  He 
and  his  wife  became  and  were  seised  of  tbe  real  estate  in  her  right,  and  he  took 
the  personal  estate  absolutely,  but  subject  to  all  the  liability  to  respond  to  tbe 
warranty  of  tbe  ancestor.  If  the  demandant  were  to  recover,  the  tenant  would 
bave  an  action  to  recover  back  the  value,  and  the  judgment  and  execution  would 
be  against  the  husband  and  the  wife,  and  might  be  levied  upon  the  body  or 
estate  of  the  husband.  So  that  if  the  husband  should  recover  in  this  action,  he 
himself  would  be  liable  eventually  to  refund  the  value.  .  .  .  It  was  contended  for 
the  demandant  that  circuit;  of  action  wonld  not  be  prevent«d  where  there  were  a 
number  of  heirs  of  the  warrantor;  that  the  rule  of  rebutter  would  not  apply  to 
estates  held  in  gavelkind  and  borough  English,  but  only  to  cases  of  descent  ao- 
corduig  to  the  English  common  law,  to  one  heir.  We  are  not  called  upon  to 
decide  what  tbe  law  would  be  if  there  were  more  heirs  of  the  warrantor  than  one. 
According  to  4  Dane's  Abridgment,  49S,  §  7,  it  would  seem  that  no  one  can 
daim  an  interest  against  his  own  warrant;,  or  against  one  descended  upon  him 
and  others,  where  the  prindple  of  rebutter  or  circuity  of  action  prevails.  But  tbe 
case  at  bar  is  clear  of  all  difficulty  on  that  point,  for  the  report  finds  that  the  wife 
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stance,'  in  others  the  vhole  common-law  dootme  of  lineal  and 

of  die  demandftnt  is  the  sole  heir  of  tbe  wuraDtor ; "  and  the  ume  decuion  hat 
Tery  recently  been  made  in  New  Hunpsbire ;  Rdm  o.  Peny,  49  N.  H.  647. 

In  the  more  recent  cue  in.MaMkchusetts  of  Cole  o.  Raymond,  9  Gray,  217, 
Bates  r.  Notctoss  was  approved,  and  tbe  doctrine  of  rebutter  applied  to  a  esse 
where  it  had  been  held  thattfaere  was  no  liability  on  the  covenant  of  the  anceator 
by  reason  of  the  remedy  being  barred  by  the  statute  of  limitations;  "while,"  it 
was  said,  "  the  usual  incidents  to  the  conduct  of  a  personal  action  will  be  applied, 
yet  this  will  not  affect  th^  covenant  real  in  its  broader  application."  See  this  case 
referred  to  infra. 

'  Tbe  statute  of  Anne  was  re-enacted  in  New  York  in  17S8,  but  the  Revised 
Statutes  have  abolished  both  lineal  and  collateral  warranties,  and  all  their  inci- 
dents ;  4  Kent's  Com.  469.  In  tbe  Delaware  Revised  Statutes  of  1852  it  is 
declared  (tit.  zii.  g  23)  that  "  a  warranty  made  by  a  tenant  for  life  shall  not, 
by  descending  or  coming  to  a  person  in  remainder  or  reversion,  bar  or  affect  his 
title,  and  a  collateral  warranty  shall  not,  in  any  case,  bar  or  affect  a  title  not 
derived  from  the  person  making  the  warranty."  This  was  modified  from  the 
Rev.  Stat,  of  1S47.  In  North  Carolina,  tbe  statute  of  Anne  was  re-enacted  by  the 
Revised  Statutes  of  1836,  c.  4S,  S  8;  see  Moore  c.  Parker,  12  Ired.  Law,  129. 
In  Flynn  v.  Williams,  1  id.  609,  it  was  held  that  where  one  tc  whom  an  estate 
had  been  devised  with  an  executory  devise  over  in  case  of  his  death  without 
issue,  should  sell  the  same  with  a  covenant  of  general  warranty,  his  heirs  would 
be  barred  either  with  or  without  asBets,  and  whether  the  warranty  was  lineal 
or  collateral.  In  tbe  subsequent  case  of  Spruiil  v.  Leary,  13  Ired,  Law,  225,  a 
testator  devised  his  estate  to  his  four  sons  and  their  heirs,  and  at  tbe  death  of 
any  of  them  without  issue  his  share  was  to  go  to  the  survivors.  The  sons  made 
partition,  and  aiWwards  one  of  them  conveyed  his  share  to  a  purchaser  with  & 
covenant  of  general  warranty,  and  afterwards  died  without  issue ;  and  it  was 
held,  upon  the  authority  of  Flynn  c.  Williams,  that  the  collateral  warranty  which 
descended  upon  his  brothers,  who  were  his  heirs,  barred  them.  "  It  is  an 
artificial  and  hard  rale,"  said  Ruffin,  G.  J.,  "  tbe  practical  operation  of  which 
at  this  day  is  to  enable  one  man  to  sell  another's  land  without  compensation, 
directly  or  indirectly,  which  is  not  agreeable  to  the  reason  and  justice  of  modern 
law.  But  it  is  nevertheless  the  law,  because  it  was  undoubtedly  so  anciently, 
and  the  legislature  has  not  seen  fit  to  alter  it.  For  it  is  not  within  the  statute  of 
Anne  .  .  .  because  William  Jones  was  not  simply  tenant  for  life,  nor  entitled  to 
the  baH  right  to  the  inheritance,  but  had  tbe  fee-simple  in  possession  at  the 
time  he  entered  into  the  warranty.  ...  He  had  an  estate  to  him  and  his  heirs 
in  possession  with  an  executory  devise  over  in  fee,  and  consequently  his  vror- 
ranty  is  not  one  of  those  made  void  by  the  act,  as  the  warranty  of  an  ancestor  who 
had  no  eitat«  of  inheritance  io  possession  of  the  land."  But  from  this  opinion 
Pearson,  J.,  dissented  in  an  able  opinion  (13  Ired.  Law,  408),  and  showed 
that  in  Flynn  v.  Williams  the  estate  bad  been  devised  to  one  brother  subject 
to  a  condition  in  favor  of  another  brother  who  died  first  without  issue,  leaving 
the  first  taker  his  heir,  whereby  tbe  latter  had  both  the  estate  and  the  condition 
to  which  it  was  subject;  and  in  the  more  recent  case  of  Hyers  e.  Craig,  1 
Bnsb.  169,  Spruiil  v.  Leary  was  distinctly  overruled,  and  it  was  held  that  the 
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collateral  warrauty  is  deemed  inapplicable  to  our  system  of  juris- 
prudence,^ while  in  othera  lineal  and  collateral  warranty,  with  all 
their  incidents,  has  been  abolished  by  statute.' 

The  practical  difference  between  the  heir  being  merely  liable  to 
respond  in  damages  for  the  breach  of  Iiis  ancestor's  corenant,  to 
the  extent  of  the  assets  received  by  bim,  and  being  barred,  by 
reason  of  that  coTonant,  from  claiming  the  land  itself  which  liad 
been  improperly  conTeyed,  ia  immense.  In  the  case,  for  example, 
of  a  conveyance  with  covenants  for  title  by  a  tenant  by  the  curtesy, 
apart  from  the  old  doctrine  of  warranty,  the  law  casts  the  estate 
of  the  mother  upon  the  heir,  who,  retaining  that  estate,  is  also,  as 

taker  of  the  first  fee,  nnder  a  conditionRl  lioiitatioa  or  ezecntorj  device,  hy 
which  a  fee  ii  limited  after  ft  fee,  could  ni>t  by  bargain  and  sale  with  warranty 
bar  the  taker  of  tbe  second  fee  without  aaaets  deicended. 

For  a  reference  to  the  Virginia  statutes  on  this  subject  the  student  mav  refer 
to  Urquhart  o.  Clarke,  2  Randolph,  549 ;  Norman  t>.  Cunningham,  fi  GratL  63 ; 
Acts  of  1785  (1  Rev.  Code,  c.  99,  §  21)  ;  Code  of  1819,  lit.  93,  c.  116,  §  7,  hj 
which  it  is  enacted  that  "  when  the  deed  of  the  alienor  mentions  that  he  and  his 
heirs  will  warrant  what  it  purports  to  pass  or  assume,  if  any  thing  descends  from 
him,  his  heirs  shall  be  barred  for  the  value  of  what  is  so  descended,  or  liable  for 

'  "  The  statute  of  Anne,"  says  Kent,  "  does  not  appear  to  have  been  generally 
or  formally  re-enacted  in  our  American  statute  laws,  because  the  law  of  lineal 
and  collateral  warranty  never  has  been  generally  adopted  in  our  American  juria- 
prudence;"  4  Com.  469. 

In  the  recent  case  of  Pollock  c.  Speidel,  17  Ohio  St.  R.  439,  the  case  was,  in 
the  absence  of  all  statutory  enactment,  rested  on  the  broad  and  satisfactory 
ground  that  the  modern  covenants  for  title  are  personal  covenants  merely,  giving 
a  remedy  aguust  the  grantor  by  a  recovery  in  damages,  and  hence  that  a  tenant 
in  tail  could  not  by  deed  with  covenant  of  warranty  bar  the  entail,  or  derive  his 
issue  of  the  right  to  tbe  inheritance,  whether  assets  did  or  did  not  come  to  them 
from  his  estate. 

'  See  Revised  Statutes  of  New  York,  luj^ro.  In  Indiana  it  is  enacted  that 
"  lineal  and  collateral  warranties,  with  all  tbeir  incidents,  are  abolished,  but  the 
heirs  and  devisees  of  every  person  who  shall  have  made  any  covenant  or  agree- 
ment shall  be  answerable  upon  snch  covenant  or  agreement  to  the  extent  of 
property  descended  or  devised  to  them,  and  in  the  manner  prescribed  bylaw; 
Acts  1857,  p.  82,  g  10 ;  1  Gavin  &  Hord.  Dig.  269.  Hence  where,  in  Hartman  r. 
Lee,  30  Ind.  281,  a  tenant  by  the  curtesy  sold  with  covenant  of  warranty,  it 
was  held  that  the  children  of  the  mother,  though  they  bail  received  by  descent 
from  their  father  assets  of  greater  value,  were  not  barred  from  claiming  tbo 
land,  —  that  the  remedy  on  tbe  covenants  must  be  prosecuted  against  the  pei^ 
■onal  repreaentative,  according  to  die  atatnte  as  to  decedents'  estates. 
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heir  of  the  father,  bonod,  out  of  Mt  estate,  to  pay  damagea  to  the 
covenantee.  Yet,  hj  the  introduction  of  a  doctrine,  which,  as  long 
ago  as  tlie  time  of  Edward  the  First,  was  found  to  work  injustice 
even  as  applied  to  feudal  tenures,^  and  which  is  wholly  inapplicable 
to  the  modem  system  of  law,  the  heir  is  practically  forced  to  con- 
firm bis  father's  unauthorized  sale,  is  debarred  from  claiming  tlie 
estate  inherited  from  his  mother,  and  must  content  himself  by 
retaining  the  assets  of  his  father's  estate,  —  in  other  words,  he  is 
forced  to  sell  his  mother's  estate  for  the  price  which  hin  father 
chose  to  take  for  it,  and  to  accept  and  retain  the  latter  as  a  recom- 
pense for  the  loss  of  the  former.^ 

TJuless  where  the  effect  of  warranty  was  restrained  by  statute, 
its  benefit  enured  to  him  who  had  received  it,  both  as  a  means  of 
redress  and  as  a  defence  against  the  warrantor  and  his  heirs,  and 
this  was  no  doubt  originally  founded  upon  the  desire  to  prevent 
the  circuity  of  action  which  would  arise  if  the  warrantor  or  bis 
heirs  were  allowed  to  regain  possession  of  the  land  ;  as  they  would 
immediately  be  obliged,  by  means  of  a  toarrantia  ehartee,  to  restore 
its  value  to  the  party  from  whom  it  had  thus  been  taken. 

But  while  such  was  the  operation  of  a  warranty  by  means  of 
rebutter,  the  doctrine  of  estoppel  was  in  its  principle  far  different,' 
and  while  the  former  toot  depertdent  wpon  the  presence  of  a  war- 
ranty^  such  was  not  the  case  with  the  latter,  which  bad  a  wider 
scope,  and  might  either  be  caused  by  matter  of  record,  by  matter 
of  deed,  or  by  matter  in  pais,  and  was,  we  are  told,  called  an 
estoppel  or  conclusion,  "  because  a  man's  own  act  or  acceptauce 
stoppeth  or  closeth  up  his  mouth  to  allege  or  plead  the  truth."  * 

'  See  aupra,  p.  3  el  »eq. 

'  The  practii;al  results  of  engrafting  the  doctrine  of  iTarraQt}'  on  tlie  modem 
system  are  further  referred  to  in  a  BQhieqnent  part  of  this  chapter. 

*  Though  OS  regards  the  effect  just  referred  to,  there  was  a  simiUritj' 
between  them,  a  rebutter  being  in  this  respect  "  a  kind  of  estoppel ; "  Co.  Litt. 
352  6. 

*  Co.  Litt.  362  a.  "  The  reason  why  estoppels  are  allowed,"  sal's  Mr.  Butler, 
in  hu  note  to  this  passage,  **  seems  to  be  these:  No  man  ought  to  allege  anj 
thing  but  the  truth  for  his  defence,  and  what  he  hu  alleged  once  is  to  be 
presumed  true,  and  therefore  he  ought  not  to  contradict  it.  Secondly,  as  the 
law  cannot  be  known  till  the  (acts  are  ascertained,  bo  neither  can  the  truth  of 
Ibem  be  found  out  by  evidence ;  and  therefore  it  is  reasonable  that  some  evi- 
dence  should  be  allowed  of  so  high  and  conclusive  a  nature  as  to  admit  of  no 
contradictory  proof."  Ad  illustration  of  this  b  shown  in  the  lata  case  of  Temple 
x>.  I*artridge,  42  Me.  M,  it^ra. 
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This  wna  the  ordinary  and  personal  effect  of  an  estoppel  by 
deed.  But  it  had  also  a  much  higher  operatioa,  which  was,  in 
certain  cases,  actually  to  transfer  and  pass  an  estate ;  BO  that  if  a 
nian  conveyed  to  another,  land  to  which  he  had  no  title,  any  afler^ 
acquired  title  would  enure  to  tbe  latter  by  direct  operation  of  law, 
and  become  vested  in  him  in  the  same  manner  as  if  it  had  orig- 
inally passed  to  him  by  tlie  conveyance. 

Now  it  must  be  carefully  obserred  that,  by  the  common-law, 
there  were  two,  and  but  two  classes  of  cases  in  which  an  estate  thus 
actually  passed  by  estoppel.  The  first  was  where  the  mode  of 
Insurance  was  a  feoffment,  a  fine,  or  a  common  recovery.  Such 
was  their  solemnity  and  high  character,  that  tliey  always  passed  an 
actual  estate,  by  right  or  by  wrong,  and,  as  against  the  feoffor  or 
conusor  and  his  heirs,  not  only  divested  them  of  what  they  then  had, 
but  of  every  estate  which  they  might  thereafter,  by  any  possibility, 
acquire,^  and  this  doctrine  has  been  applied  in  modern  times.' 
The  second  was  where  the  assurance  was  by  lease,  under  which,  it 
will  be  remembered,  estates  could  take  e0ect  m  future ;  and  the 
estoppel  seems  to  have  been  put  upon  the  ground  of  such  having 
been  the  contract  or  agreement  between  the  parties,  —  tlte  same 
contract  which  implied  a  covenant  for  quiet  enjoyment  from  the 
word  demise  on  the  part  of  the  lessor,  and  a  covenant  for  payment 

■  Sbeppard'e  Toncb.  2(Mr-210 ;  Go.  Litt.  9  a,  49  a ;  PlowdeD,  423. 

This  ia  thuB  laddly  put  in  Willi&mB  on  Real  Propertj :  "  The  formal  deUver; 
of  the  seisin  or  feudal  poaaeaaion,  which  always  took  place  in  a  feoffment, 
rendered  it,  till  recently,  an  aaaurance  of  great  power;  bo  tliat,  if  a  person 
■honld  have  made  a  feoffment  to  another  of  an  estate  in  fee-simple,  or  of  any 
Other  estate  not  warrantod  by  his  own  interest  in  the  lands,  such  a  feoSineDt 
would  have  operated  by  wrong,  as  it  is  said,  and  would  have  conferred  on  the 
feoffee  the  whole  estate  limited  by  the  feoffment  along  with  tiie  seisin  actually 
delivered.  Thus,  if  a  tenant  lor  his  own  life  should  have  made  a  feoffment  of 
the  lands  for  an  estate  in  fee-aimple,  the  feoffee  would  not  merely  have  acquired 
an  estate  for  the  life  of  the  feoffor,  but  would  have  become  seised  of  an  eatat« 
of  fee-simple  by  wrong ;  accordingly,  such  feoSbent  by  a  tenant  for  life  was 
regarded  as  a  cause  of  forfeiture  to  the  person  entitled  in  revernon ;  such  a  feoff- 
ment being,  in  fact,  a  conveyance  of  his  reversion  without  his  consent  to  another 
person;"  p.  142  (9th  ed.). 

■  Doe  d.  Chriatmaa  v.  Oliver,  0  Man.  &  Ryl.  202;  8.  C.  10  Bam.  &  Cress. 
181 ;  Helps  «.  Hereford,  2  Barn.  &  Aid.  242 ;  Doe  d.  Thomas  d.  Jones.  1 
Cromp.  &  Jerr.  £28.  See  the  examination  of  Messrs.  Humphries,  Coote,  &c., 
before  the  Real  Property  Commissioners,  1  Real  Prop.  Report. 
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of  the  rent  from  the  worda  yielding  and  paying  oa  the  part  of  the 
lessee.' 

These  modes  of  assurance  were  the  only  ones  by  which  an  after- 
acquired  title  was  actually  pasted  by  direct  operation  of  late  under 
the  doctrine  of  estoppel.  Thus  a  grant  or  a  release  had  not  this 
effect.  They  only  operated  upon  the  estate  which  the  grantor  or 
releasor  actually  had,  "  and  therefore  if  a  man  grant  a  rent-charge 
out  of  the  manor  of  Dale,  and  in  truth  he  hath  nothing  in  that 
manor,  and  after  he  purchases  the  manor,  yet  ho  shall  hold  it  dis- 
charged,"^ and  this  applied  equally  to  a  release.'    And  as  the 

■  Bus.  Abr.  tit.  Leuei,  296-441;  Bairl^  caM,  i  Coke,  63;  We&le  o. 
Lower,  Pollexfen,  60 ;  Smith  e.  Low,  1  Atkyna,  490 ;  TreviyMi  p.  Lawrsnee,  1 
Salk.  276;  Webb  n.  Austin,  7  Man.  &  Grang.  701 ;  McEenzie  p.  The  Cit^  of 
Lexington,  4  Dana  (Ky.),  129.  The  doctriae  of  theee  casei  is,  indeed,  one 
which  naturally  ariaei  from  the  peculiarity  of  the  relation  between  landlord  and 
tenant,  to  which  bUo  other  branches  of  Ae  law  of  eetoppel  apply.  The  estoppel 
tn  ;hiu  which  prevents  the  tenant  from  denying  the  landlord's  title,  depends  npon 
the  tenant's  obligation,  express  or  implied,  that  he  will  at  some  time  or  in  soma 
event  sarrender  the  poBsession.  The  distinction  between  the  relation  of  land- 
lord and  tenant  and  that  of  Tendor  and  purdiaser  is  clearly  recognized  in  tbe 
cases  cited  lupra,  p.  160. 

In  Williams  on  Real  Property  (9lli  ed,),  378,  the  law  on  this  subject  is  thus 
noticed :  "  The  circumstance  that  a  lease  for  yean  was  anciently  noHiing  more 
than  a  mere  contract,  explains  a  carious  point  of  law  relating  to  the  creation  of 
leases  lor  years  lekich  dott  nol  hold  leUh  retped  to  th*  creation  of  any  greater 
irUeral  in  land.  If  a  man  should  by  indenture  lease  lands  in  which  he  faas  no 
legal  interest,  for  a  term  of  yean,  both  leuor  and  lessee  will  be  estopped  during 
the  term,  or  forbidden  to  deny  the  validity  of  the  lease.  This  might  have  been 
expected.  But  the  law  goes  further,  and  holds  that  if  the  lessor  should  at  any 
time  during  the  lease  acquire  the  lands  he  has  so  let,  the  lease,  which  before 
operated  only  by  estoppel,  shall  now  take  effect  out  of  the  newly  acquired  estate 
of  the  lessor,  and  shall  become  for  all  purposes  a  regular  estate  for  a  term  of 
years.  If,  however,  the  lessor  has  at  the  time  of  making  the  lease  any  interest 
in  the  land  he  lets,  such  interett  only  will  past,  and  the  lease  will  have  no  further 
effect  by  way  of  estoppel,  though  tbe  interest  purported  to  be  granted  be  reallr 
greater  than  the  lessor  had  at  the  time  power  to  grant." 

•  Perkins,  tit.  "  Grant,"  §  65;  Wivel'a  case,  Hobtrt,  45;  Touch.  240;  Lam- 
pet's  case,  10  Coke,  48. 

'  Brooke's  Abr.  "Estoppel,"  pi.  I4f>;  Doe  d.  Lnmley  n.  Scarborouf^  8 
Adolph.  &  Ellis,  2,  where  it  was  conceded  in  the  argument.  Thus,  in  Right  dw 
Jefferys  c.  Bucknell,  2  Bam.  &  Adolph.  278,  Jarris  the  elder,  having  contracted 
to  purchase  certain  premises,  was  let  into  possession  by  order  of  the  Court  of 
Chancery,  and  allerwards,  without  having  received  a  conveyance,  devised  thwn 
to  bis  son,  Jarvis  the  younger,  who  entered  and  mortgaged  them  by  indentsrM 
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coDveyances  in  nae  at  the  present  day,  vhich  derire  their  efficacy  by 
virtue  of  the  statute  of  Uses,  and  which,  as  diBtinguished  from 

of  le&ae  and  release  to  the  lesson  of  the  pltuntiff,  reciting  that  he  was  legally  or 
tquitdbly  entitled  theretOi  and  coTenantiog  that  he  waa  legally  or  equilabl]/, 
righlfuUy,  abiolulely  and  Bolely  eeUed,  Ac.  Some  years  after,  the  le^ 
title  was  conveyed  to  Jarvis  the  younger,  whereby  he  became  seised  of  the 
legal  estate,  which  he  afterwards  conreyed  by  mortgage  for  a  valuable  considera- 
tion to  Bucknell,  the  defendant,  who  had  no  notice  of  the  prior  mortgage,  and 
to  whom  all  the  title-deeds  were  delivered,  and  upon  ejectment  being  brought 
fay  tlie  first  mortgagee  against  tlie  second,  it  was  held  lliat  at  law  ihe  plamtiff 
was  not  entitled  to  recover.  "  The  question  on  which  tbe  court  took  time  to  con- 
sider," tsid  Lord  Tenterden,  who  delivered  the  opinion,  "was  whether  the 
defendant,  claiming  under  the  mortgagor,  Jarvis  the  younger,  could  set 
up  as  a  defence  against  the  lessors  of  the  plaintiff  the  legal  estate  acquired 
by  him  since  their  mortgage,  and  it  has  been  argued  for  them  that  he,  as 
representing  tbe  mortgagor,  is  estopped  from  doing  so  \  and  for  this  par- 
pose  Co.  Litt.  352  a,  Litt.  g  693,  and  the  cases  of  Beusley  r.  Burdou,  2  Sim. 
&  Stu.  519 ;  Helps  p.  Hereford,  2  B.  &  Aid.  242 ;  Goodtitle  v.  Morse,  3 
Term,  366 ;  Goodtitle  r.  Bailey,  Cowper,  597  ;  Goodtitle  o.  Morgan,  I  Term, 
765 ;  Doe  d.  Christmas  v.  Oliver,  10  B.  &  C.  181 ;  Trevivan  c.  Lawrance.  1 
Salk.  275 ;  a.  C.  2  Lonl  Raym.  1048,  and  Taylor  v.  Needham,  2  Taunt.  278, 
were  cited.  Of  these  cases  none  are  applicable  to  tbe  point  in  question  except 
Goodtitle  p.  Morgan,  and  Bensley  v.  Burden  (of  whiuh  more  presently),  and 
Helps  c.  Hereford,  and  Doe  d.  Oliver.  The  last  two  are  oases  of  estoppels 
arising  out  of  fines  levied  before  any  interest  vested,  and  there  is  no  doubt 
that  a  fine  may  operate  by  way  of  estoppel,  but  tbe  present  is  not  the  case  of  a 
fine.  In  §  693,  Littleton,  speaking  with  reference  to  tbe  doctrine  of  remitter, 
says,  '  This  is  a  remitter  to  him.  if  such  taking  of  the  estate  be  not  by  deed 
indented,  or  by  matter  of  record,  which  shall  conclude  or  estop  him ; '  and  in 
Lord  Coke's  commentary  npon  this  passage,  a  deed  indented  is  diatioguished 
from  a  deed-poll  in  this  particular  of  remitter,  for  the  deed-poll  is  only  the  deed 
of  ihe  feoffor,  donor,  and  lessor,  but  the  deed  indented  is  the  deed  of  both 
parties,  and  therefore  as  well  the  taker  as  the  giver  is  concluded.  In  352  a. 
Lord  Coke  divides  estoppels  into  three  sorts,  tbe  second  of  which  he  thus  defines : 
'  By  matter  in  writing  as  by  deed  indented,  by  making  of  an  acquittance  by  deed 
indented  or  deed-poll,  by  d<^feasancy  by  deed  indented  or  deed-poll.'  And  there 
are  many  other  authorities  to  show  that  estoppel  may  be  by  anj'  indenture  or  deed- 
polL  But  upon  this  rule  there  are  many  qualifications  and  exceptions  engrafted. 
It  is  a  rule  that  an  estoppel  should  bu  certain  to  every  intent,  and  tlierefore,  if 
the  thing  be  not  precisely  and  directly  alleged,  or  be  mere  matter  of  sapposal, 
it  shall  not  be  an  estoppel ;  nor  shall  a  man  be  estopped  where  tbe  truth  appears 
by  the  same  instrument,  or  that  the  grantor  had  nothing  to  grant,  or  only  a  pos- 
sibility ;  Co.  Litt.  352  b,  where  the  case  is  put :  '  An  impropriation  is  made  after 
the  death  of  an  incumbent  to  a  bishop  and  his  successors.  The  bishop,  by  in- 
denture, demiseth  the  parsonage  for  forty  years,  to  begin  after  the  death  of  the 
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some  of  the  commoD-law  modes  of  aasurance,  were  called  "innocent 
conveyancoB,"  viz.,  deeda  of  bargain  and  sale,  lease  and  releage, 

incnmbent.  The  dean  and  chapter  confirmed)  U;  the  incnmbeiit  dietb.  This 
demise  ahall  not  ccnclade,  for  it  appeareth  that  h«  bad  nothing  in  the  impropri- 
ation till  after  the  death  of  the  incumbent.'  This  pasaage  from  Co.  Lilt,  ia 
adopted  hy  Ch.  B.  Comyns  in  bis  Digest,  EBtoppel  (E.  2).  Now,  in  the 
case  at  bar,  the  yery  trnCb  that  the  mortgagor,  Jarvis  the  yonnger,  had  only 
an  equitable  interest,  it  partlj  adoiicted ;  for  tbe  recital  states,  in  the  alternative, 
that  be  is  lawfully  or  equitably  entitled,  and  the  covenant  for  title  is  to  the  same 
'  effect.  At  all  events,  there  is  in  this  recital  a  want  of  that  certainty  of  allfga- 
tioa  which  is  necessary  to  make  it  an  estoppel.  Lord  Holt  lays  it  down  in  Sailer 
V.  Kidley,  1  Show.  fi9,  that  a  general  recital  is  not  an  estoppel,  though  a  recital 
of  a  particular  fact  ia.  And  upon  this  the  judgment  of  the  Lord  Chancellor  in 
the  recent  case  of  Benatey  d.  Burdou,  which  was  relied  upon  by  tbe  counsel  for 
the  lessors  of  the  plain^ff,  proceeded.  The  deed  of  release  in  that  case  recited 
that  Francis  Tweedie  the  younger  was,  subject  to  his  father's  lifa-eitale,  seised 
or  possesaed  of,  or  well  entitled  to  the  lands  and  t«neuient8  thereinaAer  men- 
tioned in  reversion  or  remainder,  and  by  the  deed  he  granted  and  released  this 
remainder,  and  covenanted  that  he  was  seised  of  it  for  an  indefeasible  estate 
of  inheritance.  The  present  Master  of  tbe  Rolls,  then  Vice-Chance llor,  by 
whom  this  case  was  first  decided,  according  to  the  report  in  3  Sim.  &  8tu. 
619,  held  that  this  was  an  estoppel,  upon  the  general  ground  that  it  was  a  deed 
indented,  and  that  the  nature  of  the  conveyance,  namely,  lease  and  release,  made 
no  difference.  The  Lord  Chancellor  conGrmcd  this  judgment  (6  Rossers  Ch. 
R.),  bat  put  it  on  this  solely,  that  it  was  an  allegation  of  a  particular  fact  by 
which  tbe  party  making  it  was  concluded  ('see  this  case  infra).  That  case, 
therefore,  greaily  differed  from  the  present,  in  which  there  is  no  certain 
precise  averment  in  the  deed  of  release  of  any  seisin  in  Jarvis  the  younger, 
but  a  recital  only  that  be  was  legally  or  equitably  entitled.  We  think,  there- 
fore, that  this  recital  does  not  operate  by  way  of  estoppel.  We  are  of  opinion, 
also,  that  the  release  whereby  Jarvis  granted,  bargained,  sold,  aliened,  remised, 
released.  &c.,  the  premises,  does  not,  by  mere  force  of  these  words,  amount  to 
an  estoppel.  Littleton  lays  it  down,  g  446,  that  '  no  right  passeth  by  a  release, 
bnt  the  right  vrhich  the  releasor  bath  at  tbe  time  of  the  release  made.  For  if 
there  be  a  father  itnd  a  son,  and  the  father  be  disseised,  and  the  sod  (livijig  his 
father)  releaieth  by  his  deed  to  the  disseisor  all  tbe  right  which  he  haih  or  may 
have  in  tbe  same  tenements  without  clause  of  warranty,  &c.,  and  after  his  father 
dietb,  &c.,  tbe  son  may  lawfully  enter  upon  the  possession  of  the  disseisor.'  To 
the  same  effect  is  Wivel's  case,  Hob.  45,  and  Perk.  §  65,  that  where  a  son  and 
heir  joins  in  a  grant  in  the  lifetime  of  bis  father,  while  he  has  neither  possession 
nor  right  in  the  matter  granted,  the  grant  is  latterly  void,  and  nothing  passes. 
So  here,  if  the  release  pass  nothing  but  what  the  releasor  lawfully  had,  and  he 
had  no  legsl  title  in  tbe  premises  at  tbe  time  of  the  release  made,  those  who 
chum  under  bim  by  a  subsequent  good  title  are  at  liberty  to  show  this ;  and  there 
ia  no  implied  estoppel,  as  appeara  from  the  authorities  just  cited,  and  the  Year 
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Ac,  pasB  no  more  than  the  actual  estate  of  the  party,  it  naturally 
follows  that  they  have  no  greater  efficacy  by  way  of  estoppel  than 
the  common-law  grant  or  release.* 

Where,  Iiowever,  it  has  distinctly  appeared  in  euch  couTeyance, 
eitlter  by  a  recital,  an  admission,  a  covenant,  or  otiierwise,  tliat  the 
parties  actually  intended  to  convey  and  receive,  reciprocally,  a 

Books,  49  Edw.  III.  14,  10 ;  4fi  Aas,  5 ;  46  Au.  6 ;  and  fiTooke'i  construction 
of  these  booke  in  hia  Abr.  tit.  Estoppel,  pi.  146 ;  10  Tin.  Abr.  Estoppel,  U. 
The  case  Ksa  put,  in  argument,  oo  anotber  ground  for  tbe  lesson  oT  the  plaintiff, 
namely,  tbat'it  was  within  the  common  rule  that  a  m'jrtgagor  cannot  dispute  the 
title  or  his  mortgagee.  Such  a  rule,  without  reference  to  the  technical  doctrine 
of  estoppel,  undoubtedl}'  is  to  be  met  with  as  laid  down  hj  Lord  Holt  in  Salkeld, 
and  has  been  often  recognized  in  modem  times.  But  we  are  of  opinion  that  it 
does  not  apply  to  tbe  present  case.  Here  the  defendant  Bucknell  claims  as  the 
purchaser  for  a  valuable  consideration  without  notice,  a  legal  inlerest  which  was 
not  in  Jar*is  at  the  time  of  his  mortgage  to  the  lessors  of  tbe  plaintiff  and 
Jarvis  bad  then  an  equitable  interest  which  passed  to  them,  and  which  is  not 
questioned  nor  sought  to  be  disturbed  by  the  defence  which  Bucknell  sets  up. 
This  case  much  resembles  that  of  Goodtitle  e.  Mot^an,  1  Term,  7&5,  where  a 
second  mortgage^,  without  notice,  who  got  in  the  legal  title  by  taking  an  assign- 
ment, from  a  trustee  and  the  mortgagor,  of  an  outstauding  term  assigned  to  attend 
the  inheritance,  was  holden  entitled  to  a  legal  preference  against  the  first 
mortgagee.  There,  as  here,  it  might  be  ssid  that  he  was  bound  by  the  same 
conclusion  as  the  mortgagor,  and  should,  not  question  the  right  of  the  prior 
mortgagee.  But  the  legal  title  prevailed  there,  and  so  wo  think  it  otight 
here." 

The  student  will  observe  that  this  argument  was  based  solely  on  the  rights  of 
the  parties  as  presented  in  a  court  of  hoe,  and  that  it  is  expressly  said  that  the 
equitable  interest  which  passed  to  the  lesson  of  the  plaintiff  was  "  not  questioned 
nor  sought  to  be  disturbed  by  the  defence  which  Bucknell  set  up."  The  case  is, 
therefore,  distinguishable  from  that  class  in  which,  in  tquity,  the  acquisition  of 
a  subsequent  estate  will  be  held  to  operate  in  favor  of  a  prior  mortgagee  or  pur- 
chaser, as  an  executory  agreement  to  convey,  whenever  tbe  intention  of  the  par- 
ties is  apparent,  and  sustained  by  a  sufficient  consideration  ;  Seaboume  v.  Powell, 
2  Temon,  11 ;  supra,  p.  199  \  Lamir  n.  Simpson,  1  Rich.  Eq.  (S.  C),  71 ;  and  see 
infra.  Doe  n.  Fott,  2  DougUs,  720,  decided  by  Lord  Mansfield  in  1781,  was  a 
case  where  a  lord  of  a  manor  having  mortgaged  the  manor,  afterwards  purchased 
copyhold  lands  held  of  this  manor,  and  took  surrenders  of  them;  and  it  was  held 
that  by  the  mortgage  of  the  "manor''  all  its  consequences  and  incidents  passed; 
that  the  manor  being  mortgaged  in  fee,  the  mortgagor  could  not  al\erwards  sever 
the  copyholds,  becaose  fkid  would  have  diminished  the  security,  "  for  the  mort- 
gagee had  a  right  to  tbe  services,  quitrents,  escheats,  forfeitures  and  other 
casualties." 

■  Kennedy  v.  Skeer,  8  Watts  (Pa.),  98 ;  Clark  v.  Baker,  14  Cal.  627. 
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certun  estate,  they  have  been  held  to  be  estopped  from  denying 
the  operation  of  the  deed  according  to  thia  intent.' 

Therd  was  then  an  ordinary  and  an  extraordinary  effect  attached 
to  an  estoppel.  The  one  was  personal  in  its  character,  like  the 
rebutter  in  a  warranty,  and  eiitopped  the  grantor  and  his  heirs 
fi-om  doing  or  alleging  any  thing  contrary  to  the  tenor  and  elfeot  of 
his  sealed  instrument.  The  other,  besides  this  quality,  posaeased 
the  high  function  of  actually  transferring  every  estate,  present  or 
future,  vested  or  contingent,  to  the  feoffee,  oonusee,  or  lessee,  accord- 
ing as  the  mode  of  assurance  employed  vas  a  feoffment,  a  recovery, 
a  fine,  or  a  lease  ;  and  this  effect  was  peculiar  to  them  alone,  there 
being  no  authority '  in  any  of  the  English  books  to  show  that  it 
was  prodnced  by  any  other  species  of  conveyance.* 

This  brief  sketch  of  some  of  the  principal  features  of  the  doctrine 
of  estoppel  by  deed  has  boon  here  presented  as  introductory  to  an 
important  class  of  cases  which,  on  this  side  of  tlie  Atlantic,  have 
given  to  some  of  the  modern  covenauta  for  title,  and  especially  to 
the  covenant  of  warranty,  the  sweeping  operation  just  referred  to 
which  ia  properly  attributable  only  to  the  effect  of  an  estoppel  in 
its  highest  sense. 

It  was  decided,  in  two  early  cases  in  New  York,  that  where  one, 
by  deed  of  bargtun  and  sale,  or  lease  or  release,  conveyed  land  to 
which  he  had  no  title,  he  was  estopped  by  his  deed  from  claiming 
any  after-acquired  estate  in  it.* 

'  Goodtttle  V.  Bailey,  Cowper,  697  ;  Doe  o.  Emngton,  8  Scott,  210;  Bownun 
ti.  Tajbr,  2  Adolph.  &  Ellii,  278 ;  Curer  v.  Jackson,  4  Petera,  66 ;  Tan  Ren- 
■ellaer  o.  Kearney,  11  How.  (U.  S.)  926 ;  Frencb  v.  Spencer,  21  id.  240 ;  Smitli 
e.  Pendell,  19  Conn.  107;  McBunioj  r.  Cutler,  18  Barb.  (N.  T.),  208;  Root 
ti.  Crock,  7  Banr  (Pa.).  880  i  Kinanaan  e.  Loomia,  11  Ohio,  478 ;  Williama  o. 
Preabyterian  Society,  1  Ohio  St.  B.  478;  Den  v.  Brewer,  Coxe  (N.  J.},  172; 
Decksr  o.  Caskey,  2  Oreen'*  Ch.  (N.  J.)  449;  Fitxhugh  t>.  Tyler,  9  B. 
Hon.  CKy.)  661;  WiUiama  s.  Claiborne.  1  Sm.  &  Marab.  Cb.  (Miss.)  865; 
Clark  V.  Baker,  14  CaL  6^7 ;  Gibson  o.  Chouteaa,  99  Mo.  09S,  approving  the 
text. 

'  Except  the  case  of  Benaley  v.  Burden,  2  Sim.  &  Stu.  519,  which  haa  ainoe 
been  overruled.     See  infra. 

'  See  Doe  v.  Oliver,  2  Smith'a  Lead.  Ca«.  The  qaoUtion  from  Littleton, 
I  446,  will  be  preaentiy  referred  to. 

'  Jackson  o.  Bull,   1  Johns.  Caa.  81 ;  Jackson  v.  Murray,  12  Johns.  2 
Jackson  V.  Bull  was  decided  by  Kent,  J.,  npon  thefoUowing authorities:  lacham 
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But  this  doctriQe,  which,  we  have  seen,  is  oiisupported  by  early 
authority,  was  eooa  after  abandoned,  and  it  was  held,  rereraiiig 
the  cases  rererred  to,  that  where  one  conveyed  land  to  wliich  he 
had  DO  title,  by  deed  of  bargain  and  sale  containing  no  covenants 
for  title,  nor  any  intimation  that  the  grantee  expected  to  become 
invested  with  au  estate  of  a  particular  description,  a  subsequently 
acquired  title  would  not  enure  to  the  benefit  of  the  grantee,  even 
as  against  the  grantor  and  his  heirs.'  Tliia  decision  has  been 
almost  consistently  followed,  and  a  large  class  of  cases,  both  ia 
New  York  and  throughout  the  United  States  generally,  have 
seemed  to  settle  upon  the  conclusion  that,  as  a  general  rule,  in 
order  that  an  after^cquired  estate  should  pass  by  estoppel,  it  is 
necessary  that  the  deed  should  contain  covenants  for  title  of  some 

r.  Morrice,  Gro.  Car.  110;  Co.  Litt.  46a,47  &,  852  a,  6;  Rawlyna' cue, 4 Coke, 
^  1*'  I^ggotf.  E>rlorSaliBbui7,2Mod.  115;  TrevWanr.  Lftwrwce,6  id.  266; 
8.  c  1  Salk.  276 !  Ptlmer  v.  Ekini,  2  Raym.  lo51 ;  Nick  v.  Ed««rds,  3  P.  Wnw. 
373,  which  indeed  justify  the  conclusion  arrived  at  by  that  teamed  judge,  that 
"  if  ft  msn  make  a  leate  of  land  by  indenture  which  is  not  hia,  or  limy  a  fine  of 
an  estate  not  rented,  and  afterwards  purchases  the  land,  he  shall  notwithstanding 
be  bound  by  bis  deed,  and  not  be  permitted  to  aver  he  had  nothing,  and  the 
■tranger  to  whom  he  sella  nil)  equally  be  estopped,"  but  the  difference  between 
the  modes  of  assurance  here  referred  to  and  conveyances  under  the  statute  of 
Uses  has  already  been  noticed.  Nelson,  J.,  in  speaking  (in  Pelletreau  o.  Jackson, 
11  Wend.  119)  of  Jackson  v.  Bull  and  Jackson  n.  Murray,  said,  "  It  does  not 
appear  in  either  of  them  whether  there  was  a  covenant  of  warranty  or  not.  .  .  . 
If  not,  though  the  doctrine  of  thenj  may  be  sound,  I  apprehend  thers  would  be 
difficulty  in  reconciling  them  with  the  rule  in  Littleton ;  "  &c  The  rule  thns 
referred  to  will  be  presently  noticed. 

.  '  Jackson  B.  Wright,  14  Jobni.  193.  The  facts  were  these :  Peter  Boise  by 
deed-poll  in  1791  granted,  bargained,  sold,  and  quitclaimed  to  the  lessor  of 
the  plaintiff,  in  fee,  "all  that  military  right  or  parcel  of  laod  granted  to  him  u 
bounty  lands,  for  his  services  during  the  late  war."  The  deed  contained  no  cove- 
nants for  title.  In  1806,  an  act  of  (be  legislature  was  passed,  authorizing  letters- 
patent  to  be  granted  to  Boiiie  "  for  the  quantity  of  two  hundred  acres  of  laud  in 
the  tract  set  apart  for  the  use  of  the  line  of  this  State,  serving  in  the  army  of  the 
United  Stat«s,'''  and  the  land  was  accordingly  patented  tobim.  The  juJge  ruled 
that  the  deed  from  Boise  to  the  lessor  of  the  plaintiff,  being  prior  in  d  ite  to  the 
patent,  did  not  entitle  bim  to  recover,  and  a  verdict  having  passed  for  the  de- 
fendant, the  case  was  submitted,  on  a  motion  for  a  new  trial,  without  argument, 
when  it  was  said,  "  the  deed  from  Boise  to  McCrakin  ia  a  bargain  and  sale  and 
quitclaim,  and  he  had  then  no  title  to  convey  in  the  premises ;  and  no  title  not 
then  in  MM  would  pass  unless  there  was  a  warranty  in  the  deed,  in  which  last 
case  it  would  operate  as  an  estoppel  for  avoiding  circuity  of  action," 
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Bort  or  kiud.^    In  some  of  the  States,  however,  statutory  enact- 
ments exist  upon  the  subject.' 

'  Jatksoa  e.  Hubble.  1  Cowen  (N.  Y.),  618 ;  Jickwn  t..  Winslow,  9  id.  18 ; 
Jackson  V.  Bradford,  4  Wend.  fN.  Y.)  632 ;  Pelletreau  v.  Jackson,  11  id.  119 ; 
Jackson  V.  Waldron,  13  id.  178 ;  Vwiuk  e.  Edwardi,  1  Hoffm.  Ct.  R.  (N.  Y.) 
382;  11  Paige  (S.  Y.).  290;  Edwards  o.  Varick.  6  Denio  (N,  Y.),  666  (these 
five  cases  were,  ia  fact,  the  aame  controversy  which  arose  under  tbe  will  of  Med- 
cef  Eden  ;  Sparrow  t>.  Kingman,  1  Conist.  (N.  Y.)  S47 ;  Comstock  e.  Smith.  13 
Pick.  (Mas9.)n6;  Blanchard  t>.  Brooks.  12  id.  47,  66;  Taft  c.  Steveni,  3  Graj' 
(Mass.),  604;  Fox  P.  Widgery,  4  Green! .  (Me.)  218;  Ham  v.  Ham,  14  Me. 
861  (thus  in  easel  of  involantary  alienation,  as  where  B  creditor  levies  upon 
land  of  bis  debtor,  the  latter  is  not  estopped  to  astert  a  snbiequcntly  ac- 
quired title;  Freeman  n.  Thajer,  29  Me.  869) ;  Dart  v.  Dart,  7  Conn.  256; 
DoBwellr  Buchanan,  8  I^eigh  (Va.),  365  ;  Kinsman  d.  Loomis,  11  Ohio,  476; 
BeU  0.  Twilight.  6  Foster  (N.  H.) .  401 ;  Tillotson  v.  Kennedy.  6  Ala.  413 ;  Frink 
th  Darst,  14  II!.  308.  overruling  Frisby  v.  Ballancc,  2  Gilm,  (III.)  141 ;  Bennett, 
p.  Waller,  29  III.  182;  Mitchell  t..  Woodeon.  37  Miss.  678;  Cadiz  v.  Majors,  38 
Cal.  288 ;  Quivey  o.  Baker,  37  id.  466 ;  Howe  e.  Harrington,  3  C.  £.  Green  Oh. 
{N.  J.)  495. 

'  The  Revised  Statutes  of  Arkansas  provide  that  "  if  any  person  shall  convej 
any  real  estate,  by  deed  purporting  to  convey  the  same,  by  fee-simple  absolute, 
or  any  less  estate,  and  iihall  not,  at  the  time  of  such  conveyance,  have  the  legal 
estate  in  such  lands,  but  shall  aflernrards  acquire  the  eame,  the  legal  or  equitable 
estate  aflcrwards  acquired  shall  immediately  pass  to  the  grantee,  and  such  con- 
veyance shall  be  as  valid  as  if  such  legal  or  e(]uitable  estate  had  been  in  the  grantee 
at  the  time  of  the  conveyance ; "  Rev.  Stats,  c.  87,  §  4 ;  Cocke  o.  Brogon,  S 
Pike,  699. 

So,  in  MiBsnuri,  the  Revised  Statutes  of  1825  declared,  "  If  any  person  shall 
sell  and  convey  to  another  by  deed  or  conveyance  purporting  to  convey  an  estate 
in  fee-simple  absolute,  in  any  tract  of  land  or  real  estate  lying  and  being  in  this 
State,  and  not  then  being  possessed  of  the  legal  estate  or  interest  therein  at  the 
time  of  the  sale  and  conveyance,  but  after  such  sale  and  conveyance  the  vendor 
■hall  become  possesaed  of  and  confirmed  in  the  legal  estate  to  the  land  or  real  estate 
so  sold  and  conveyed,  it  shall  be  taken  and  held  to  be  intrust,  and  for  the  use  of  the 
grantee  or  vendee,  and  the  convejance  aforesaid  shall  be  held  and  taken,  and  shall 
be  as  valid  as  if  the  grantor  or  vendor  had  the  legal  estate  or  interest  at  the  time  of 
said  sale  or  conveyance."  The  Reviled  Statutes  of  184S  provide  that  "if  any  per-' 
son  aball  convey  any  real  estate,  by  conveyant'e  purporting  to  convey  the  same  in 
fee-simple  absolute,  and  shall  nnt,  at  the  time  of  such  conveyance,  have  the  legal 
estate  in  sucli  real  estate,  but  shall  allerwanls  acquire  the  same,  the  legal  estate  sub- 
sequently acquired  shall  immediately  pass  to  the  grantee,  and  sucb  conveyance  shall 
be  as  valid  as  if  sui-h  legal  estate  had  been  in  the  grantor  at  tbe  time  of  the  convey- 
ance ; "  Rev.  Stats.  1845,  c.  82,  §  3,  p.  219.  See  Bogy  p.  Shoab,  13  Mo.  379 ;  Valla 
V.  Clemens,  IS  id.  490 ;  Geyer  c.  Girard.  22  id.  169 ;  Gibson  p.  Chouteau,  39  id. 
667.  In  Illinois,  the  Revised  Statules  of  1833,  p.  131  (Gross  St.  1870.  p.8o  g  7), 
are  expressed  in  precisely  similar  language,  Frink  v.  Darst,  14  III.  808;  as  is 
also  the  California  sutute.  Acts  of  1650,  p.  252.     "Tbe  section  cited  from  the 
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Where,  however,  the  deed  does  contain  certain  of  tlie  covenants 
for  title,  it  hag  been  held  by  a  large  clase  of  casee  that,  as  a  general 
rule,  any  afteivacquired  estate  will  enure,  by  virtue  of  the  cove- 
nants, to  the  party  claiming  under  the  conveyance,  and  to  his  heirs 
and  assigns,  with  the  same  effect  to  all  intents  and  purposes  a»  if 
mch  estate  had  originally  passed  by  the  deed.^ 

■tatatea  of  tliis  State  goes  bejond  the  umal  coTenut  of  wuraiitj.  Its  effect  is 
the  same  u  if  it  were  written  npon  its  bee  that  the  grantor  conveyed  all  the 
estate  which  he  then  possessed,  orvhich  he  might  at  aaj  time  thereafur  acquire ; " 
per  Field,  C.  J.,  in  Clark  v.  Baker,  14  Gal.  612 ;  Morriaon  t>.  WiUon,  30  id.  344 ; 
Green  e.  Clark,  31  id.  593.  Id  Kansas,  the  General  Statutes  of  1860  are  to  the 
same  effect ;  Gen.  Stat.  1860,  c.  22,  §  5,  p.  1S5.  The  Revised  Code  ef  Iowa  pro- 
Tides  that  "  when  a  deed  purports  to  coovef  a  greater  interest  than  the  grantor 
was  at  the  time  pouesaed  of,  any  aner-acquired  interest  of  such  grantor,  to  the 
extent  of  that  which  the  deed  purports  to  conTej,  enures  to  the  benefit  of  the 
grantee ; "  Rev.  Code  1860,  c.  96,  g  2210,  p.  S90.  In  Loaissna  the  Civil  Code 
provides  that  "  if  a  person  contracting  an  obligation  towards  another  grants  a 
mortgage  on  property  of  which  he  is  not  then  owner,  this  mortgage  shall  be  valid 
if  the  debtor  should  ever  after  acquire  the  ownership  of  the  property,  by  whatever 
right;  "  Civil  Code,  art.  8271;  Amonett  r.  Amis,  16  La,  An,  226,  The  Ken- 
tucky statutes  have  been  already  referred  to  supra,  p.  377.  In  Norcum  v.  Gsty, 
19  Uo,  65,  it  is  said,  "  No  prindple  of  the  Spanuh  law  is  known  making  an 
after-acquired  title  ennre  to  the  benefit  of  a  former  grantee." 

■  Jackson  V.  Winslow,  9  Cowen  (N.  Y.),  IS;  Kellog  e.  Wood,  4  Paige 
(S.  Y,),  578 ;  Sparrow  v.  Kingman.  1  Const.  (N,  Y.)  246 ;  Rathbun  v.  Rath- 
bun,  6  Barb,  8,  C,  (N,  Y.)  107 ;  Hoyt  r,  Dimon,  6  Day  (Conn),  479 ;  Dudley 
V.  Cadwell,  19  Conn.  226;  Sherwood  d.  Barlow,  id.  476;  Lawry  t>.  WiUiams, 
13  Me.  281 ;  Baxter  v.  Bradbury,  20  id.  260 ;  Pike  v.  Galvin,  29  id.  183  (ovei^ 
ruling,  as  to  the  operation  of  the  particular  covenant  there  employed,  Fairbanks  v. 
Williamson,  7  GreenI,  96)  ;  Williams  c.  Thurlow,  91  Me.  395 ;  Kimball  c.  Blaia- 
dell,  5  N.  H.  533 ;  Wark  e.  Willard,  13  id.  889;  Thomdike  t>,  Norris,  4  Foster 
(N,  H.),  464;  Jewell  e.  Porter,  11  id.  89;  Kimball  t>.  Sthoff,  40  N,  H.  190; 
Hayea  o.  Tabor,  41  id.  521 ;  Middlebury  College b.  Cheney,  1  Vt.  349;  Blake 
V.  Tucker,  12  id,  44;  Somes  n.  Skinner,  3  Pick.  (Mau.)  62;  Blan(;hard  e. 
Brooks,  12  id.  47;  Comstock  n.  Smith,  13  id,  116;  Trull  v.  Eastman,  3  Met. 
'  (Mass.)  121 ;  Wade  ».  Lindsey,  6  id,  413 ;  Gibba  v.  Thayer,  6  Gush.  (Mass.) 
80 ;  Ruggles  v.  Barton,  13  Gray  (Mass,),  606  (see  Potter  v.  Potter,  1  R.  I.  44  [ 
Gongh  V.  Bell.  1  Zabr.  (N.  J.)  156 ;  Moore  e.  Rake,  2  Dutch,  (K,  J.) 
£74;  Bmndred  v.  Walker,  1  Beasley's  Ch.  (N,  J,)  140;  Funk  r.  New- 
comer, 10  Md.  316 ;  Patterson  e.  Pease,  6  Ohio,  190 ;  Scott  v.  Douglass,  7 
id,  227;  Barton  v.  Morris,  15  id.  408;  Mitchell  o.  Petty,  2  Hagan  (W.  Vs.), 
470 ;  Ibomas  v.  Stickle,  32  Iowa,  72 ;  Davis  t>,  Keller,  6  Rich,  £q.  (S.  C.)  434 ; 
Masaie  V.  Sebastian,  4  Bibb  (Ey,),  436;  Logan  b.  Moore,  7  Dana  (Ky,),  76; 
Logan  e.  Steel,  4  Monr,  (Ky.)  433;  Dickemon  v.  Talbot,  14  B.  Mon.  64; 
Rigg  B,  Cook,  4  Gilm,  (HI.)  348 ;  Bennet  b.  Waller,  23  III  183 ;  Dewolf  r.  Hay 
doD,  24  id.  625;  Jones  t>.  King,  25  id.  384;  King  e.  Gilson,  82  id.  348; 
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But  while  this  general  doctrine  is  eBtablished  by  such  a  cloud 
of  authorities,  they  are  not  altogether  consistent,  first,  as  to  the 
grounds  upon  whioh  the  doctrine  is  baaed,  nor,  secondly,  as  to  what 
covenants  will  or  will  not  produce  such  an  effect. 

And,  first,  as  to  the  grounds  upon  which  the  doctrine  is  based. 

As  a  general  rule,  the  doctrine  is  said  to  rest  on  the  ground  of 
avoiding  circuity  of  aoUon,  and  hence  in  those  cases  in  winch,  for 
any  reason,  no  right  of  acUon  ever  existed  on  the  covenant,  or  the 
same  has  been  released,  estinguished  or  otherwise  has  ceased, 
there  will,  according  to  some  authorities,  be  no  estoppel,  and  the 
aftei>«cquired  estate  will  not  pass. 

Thus,  in  recent  oases  in  Maine,  in  which  State  it  is  now  held  that 
no  action  will  lie  upon  what  is  called  the  covenant  of  non-claim 
(that  is  to  say,  a  covenant  that  neither  the  grantor  nor  any  other 
person  shall  ever  claim  any  right  or  title  to  the  premises '),  it  has 
been  decided  that  where  that  is  the  only  covenant  in  the  deed,  inas- 
much as  there  was  never  any  right  of  action  upon  it,  there  will  be 
no  estoppel,'  and  the  lav  had  previously  been  held  the  same  way  in 
New  York."  So  where  the  deed,  although  containing  general  cove- 
nants for  title,  does  not,  on  its  face,  purport  to  convey  an  inde- 
feasible estate,  but  only  "  the  right,  title,  and  interest "  of  the 
grantor,  in  cases  where  those  covenants  are  hold  not  to  assure 
a  perfect  title,  but  to  be  limited  and  restruned  by  the  estate 
conveyed,  the  doctrine  of  estoppel  has  been  considered  not  to 
apply ;  iu  other  words,  although  the  covenants  are,  as  a  general 
rule,  invested  with  the  highest  functions  of  au  estoppel  in  passing, 

Gocbenonr  v.  Hoirry,  33  id.  883 ;  Robertson  «.  Guoes,  3  Hampb.  (Tenn.)  383 ; 
Kennedy  o.  McCartnej,  4  Porter  (AI&.)>  141;  l^llotaon  v.  Keonedf,  0  Ala. 
418 ;  Bean  e.  Welab,  17  id.  772 ;  Wightman  v.  Rejnolda,  24  Uiu.  675 ;  MitcheU 
p.  Wood»oD,  37  id.  678 ;  Pierce  r.  MUwaukea  R.  R..  24  Wis.' 663 ;  O'Bannon  v. 
Pftremour,  24  6a.  493 ;  Terrett  v.  Taylor,  d  Cruich  (U.  S.),  &2 ;  Mason  v.  Him- 
caster,  9  Wheat.  (U.  S.)  446;  Irvine  o.  IrriDe,  9  Wall.  (U.  S.)  617.  Id 
Reeder  v.  Craig,  8  HoCord  (S.  C),  411,  and  Ilarmer  e.  Horns,  1  McLean 
(C.  C.  V.  S.),  44,  it  does  not  appear  whether  there  was  a  warranty  or  not,  bnt 
it  wa«  held  that  the  after-acqnired  eitate  passed. 

'  See  tupra,  p.  29. 

*  Rke  D.  Galrm,  29  Me.  ISS  (overmling  Fairbanks  t>.  Willlaniaon,  7  Greenl. 
97;  see  the  dissenting  opinion  ofWells,  J.,  SO  Me.  639;  and  see  Hara  t>.  Ham, 
14  Me.  356,  wl^ere  Fairbanks  v.  Williamson  was  -rirtnally  denied)  ;  Partridge  e. 
Patten,  33  Me.  488;  Loomis  v.  Fingree,  43  id.  314;  Hairiman  v.  Gray,  49  id. 
S3B.     See  these  eases  more  particnlarly  referred  to  tn^. 

■  Jackson  e,  Bradford,  4  Wend.  (N.  T.)  623. 
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by  mere  operation  of  law,  an  after-acquired  estate,  jet  tliey  will 
lose  tliat  attribute  wlien  it  appears  that  the  grantor  intended  to 
convey  no  greater  estate  than  be  was  possessed  of.'  Tbua  where, 
in  a  case  in  Massachusetts,  a  devisee,  being  entitled  to  a  vested 
remainder  in  one  moiety,  and  a  contingent  remainder  in  another 
moiety  of  certain  real  estate  held  in  common  vith  other  devisees, 
conveyed  "  all  liis  right,  title,  and  interest  in  and  to  the  undivided 
real  estate  devised,"  with  unlimited  covenants  of  warranty  and  for 
quiet  enjoyment,  it  was  held  that  the  deed  conveyed  only  his 
vested  interest,  and  the  warranty  being  only  coextensive  with  the 
grant,  lie  was  not  thereby  estopped  to  claim  the  contingent  interest 
when  it  became  vested  by  the  happening  of  the  contingency,'  and 

■  White  o.  Brofsw,  14  Ohio  St.  943,  quoting  tbe  text;  Adams  r.  Roii, 
1  Vroom  (N.  J.},  509,  reversing  b.  c.  4  Dutch.  160. 

■  Blanchsrd  o.  Brooks,  12  Pick.  (Mass.)  47,  67.  "  Tbe  grant  in  the  deed,"  said 
Sbaw,  C.  J.,  in  delivering  tbe  opinion,  "  is  of  all  hia  right,  title,  and  interest  in 
tbe  Isnd,  and  not  of  the  land  itself,  or  any  particular  estate  in  the  land.  Tbe 
warranty  is  of  the  premises,  that  is,  of  the  estate  granted,  and  must  be  confined 
to  estate  vested.  A  conveyance  of  all  the  right,  title,  and  interest  in  land  ia  cer- 
tainly sufficient  to  pau  the  land  itself,  if  tbe  party  conveying  baa  an  estat« 
therein,  at  tbe  time  of  tbe  conveyance,  but  it  paases  no  estate  which  is  not  then 
possessed  by  the  party ;  Brown  e.  Jackson,  8  Wheat.  462.  The  grant  in  legal 
effect  operated  only  to  pass  the  vested  interest,  and  not  tbe  contingent  interest, 
and  the  warranty  being  coextensive  with  tbe  grant,  did  not  extend  to  (he  con- 
tingent interest,  and,  of  course,  did  not  operate  upon  it  by  way  of  estoppel."  So 
in  Miller  v.  Ewing.  6  Cush.  (Mass.)  84,  it  was  said:  "The  principle  is  that  if 
any  person  who  in  terms  conveys  land  or  any  specific  interest  in  land  with  war- 
ranty, and  does  not  own  it,  afterwards  acquires  that  ssme  land  or  specifiu  interest, 
such  acquisition  enures  to  the  benefit  of  tbe  grantee,  because  tbe  grantor  and 
those  who  are  privy  in  estate  with  bim  are  estopped  to  deny  against  the  terms  of 
the  warranty  that  be  bad  tbe  title  in  question.  The  warranty  is  coextensive  with 
the  estate,  right,  or  interest,  which  the  deed  purports  to  pass.  Bnt  snch  war- 
ranty does  not  apply  to  the  present  case.  Miller  and  bis  brothers,  when  they 
conveyed  to  Ball  and  Day  with  warranty  against  therasulves  and  their  heirs,  had 
an  estate  and  interest  derived  by  descent  from  their  father,  and  to  this,  and  this 
alone,  both  the  grant  and  the  warranty  applied.  So  of  Ball  and  wife,  when  they 
convcypd  to  Day.  But  they  did  not  purport  to  grant  or  warrant  an  estate,  which 
they  might,  at  a  future  time,  derive  by  descent  from  their  sister  Hepzibah  Day. 
They  are  therefore  not  estopped  liy  that  warranty  from  claiming  this  estate  by  a 
new  and  distinct  title ;  Blancbard  v.  Brooks,  13  Pick.  47 ;  Comstock  t.  Smith,  19 
id.  IIG.  Tbe  case  of  Trull  v.  Eastman,  cited  by  the  defendant,  is  no  authority 
for  a  contrary  doctrine.  The  deed  in  that  case  was  a  conveyance,  in  terms,  fVom 
one  brother  to  another,  of  all  the  estate  or  interest  which  the  grantor  had  or  wbidi 
might  come  to  bim  by  will  or  heirship,  with  the  clause,  '  so  Uiat  neither  I,'  &c 
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this  doctrine  has  been  repeatedlj  and  recently  confirmed  not  only 
in  that  State  but  in  others.' 

So  it  has  been  held  that  where  the  covenant  for  seisin  is  satisfied 
by  the  transfer  to  the  purchaser  of  an  actual  though  a  tortious 
seisiit  (bs  is  the  case  in  several  of  the  New  England  States),^  no 
estoppel  will  he  created  by  that  covenant.'  So,  too,  it  is  consid- 
ered that  there  is  no  estoppel  when  the  covenants  have  been 
ezlinguislied.*    So,  where  the  covenants  are  limited  to  the  acts  of 

There  the  premises  or  iotereit  conve;red  wai  ft  mere  posBibllitj',  an  expectancjr; 
nodiing  passed  by  the  conveysnce,  but  it  parported  to  convaj  a  futare  interest 
to  be  acquired ;  and  tbe  warranty  was  htld  coexteniiTe  with  the  grant,  and 
estopped  tbe  grantor  after  the  estate  accrued  from  demanding  it.  These  grants 
did  bind  all  tbe  grantor's  own  four-fifths  of  the  reversion,  bat  did  not  extend  to 
■  tbe  undivided  fidb  of  Hepzibab,  who  never  conveyed  to  anybody  her  original 
one-Oftb,  which  descended  to  her  from  her  father," 

■  Derby  c.  Jones,  27  Me.  361 ;  Cos  n.  Persons  unknown,  43  Me.  436 ;  Hall 
B.  ChaSee,  U  N.  H.  216;  Wight  ».  Shaw,  5  Cush.  (Mass.)  56;  Wynn  s.  Hai^ 
man,  SGratt.  (V«.)162;  Lewis  e.  Baird,  S  McLean  (C.  C.  U.  S.),  78;  Vallee. 
Clemens,  18  Mo.  466.  "  The  deed  only  purports  to  pass  all  tbe  right,  title  and 
estate  which  the  grantor  possessed  in  the  land,  and  does  not  operate  upon 
interests  sobsequently  acquired.  If  tbe  plaintiff  at  tbe  time  possessed  any  estate 
in  tbe  premises,  whether  in  fee,  or  for  life,  or  for  years,  the  same  vested  by  the 
conveyance,  and  tbe  effect  of  tbe  covenant  is  only  to  estop  him  and  parties  under 
him  from  asserting  any  claim  to  such  estate.  In  other  words,  tbe  terms  of  tbe 
deed  denote  that  tbe  grantor  only  intended  to  tranflfer  the  estate  whii^h  he  at  tbe 
time  possessed,  and  tbe  covenant  is  restrained  b);  the  estate  conveyed ; "  Gee  o. 
Moore,  14  Cal.  474 ;  Kimball  v.  Semple,  25  id.  452 ;  Hope  c.  Stone,  10  Minn, 
149.  In  Brigbam  v.  Smith,  4  Gray  (Mass.),  297,  it  was  obviously  held  that  the 
covenant  of  warranty  in  a  conveyance  did  not  estop  the  grantor  from  claiming  a 
way  of  necessity  over  tbe  land  conveyed. 
'  See  supra,  p.  66  el  seq. 

*  Fox  D.  Widgery,  4  Greenl.  (Me.)  218;  Allen  c.  Sayward, Sid.  231 ;  Doane 
v.  WillcuU,  6  Gray '(Mass.).  333. 

*  Goodel  V.  Bennett,  S2  Wis.  666.  In  this  case  it  seems  that  tJie  defendant, 
in  1861,  conveyed  the  premises  in  question  with  covenants  for  seisin,  of  warranty, 
and  against  incumbrances,  and,  by  virtue  of  several  mesne  conveyances,  they 
became  vested  in  Chicks,  who,  by  the  treaty  of  February  6,  1856  (11  U.  S. 
Stat.  664),  ceded  them  to  the  United  States.  In  1860  a  patent  was  issued 
to  Davids,  who  conveyed  to  the  defendant.  Chicks  having  died,  fats  administra- 
tor in  1862  sold  the  property  to  the  plaintiff,  and  tbe  court  clearly  held  that  the 
action  could  not  be  maintained.  "  Tbe  covenants  ran  with  tbe  land  to  the  United 
States  when  it  was  ceded  by  Chicks  under  tbe  treaty,  and  have  thence  passed  by 
conveyance  back  to  the  defendant,  and  are  thus  extinguished.  The  plaintiff,  by 
having  taken  a  conveyance  from  an  intermediate  grantee  afler  such  grantee  bad 
parted  irith  his  title,  is  in  no  condition  to  insist  upon  an  estoppel,  or  that  tbe  sub- 
sequently acquired  title  of  tbe  defendant  enures  to  his  beDeGt." 


by  Google 


896  THB  QPEBATTON  OF  00TEN1NT8  FOB  TITLB 

the  grantor,  and,  by  reason  of  the  defect  of  title  not  being  of  his 
creation,  and  therefore  not  coming  witbin  the  scope  of  the  covenant, 
the  purchaser  could  not  sustain  an  action  upon  them,  there  will 
be  no  estoppel,  and  the  after-acquired  estate  will  not  pass  to  the 
latter.'  And  the  same  doctrine  has  been  obvioualf  applied  where  the 

■  Thus  in  Comstock  v.  Smitli,  13  Pick.  (Maw.)  116,  the  tenut  of  one  WsMrt 
puTchaivd  the  premiaea  bj'  parol,  and  paid  part  of  the  purchsae-mone^.  He  ws* 
afl«rwarda  diaaeiaed  hj  the  demandants,  -who,  pretending  that  the;  had  a  lawfhl 
title  to  (he  premiaea,  aubaeciuentlj  told  tliem  to  the  tenant.  At  the  expiration  ot 
a  j'ear,  the  latter,  finding  that  the  demandant!  had  no  title,  nconTBjred  to  them 
all  hia  "  right,  claim,  and  demand  in  and  to  (he -premiaea,"  and  covenantAd  to 
warrant  and  defend  tbem  "  against  the  lawful  claima  and  demandi  of  all  peraoni 
claiming  bj  or  under  hiia,"  and  the  demandant  thereupon  refunded  the  contidera- 
tion-money.  The  tenant  aubiequenti}',  in  porauance  of  the  parol  contract,  re- 
ceived a  conveyance  from  Watera,  who  waa  the  true  owner,  when  the  denundanta 
brought  a  writ  of  entry  against  him,  on  the  ground  that  the  after-acquired  title 
under  the  deed  from  Watert  enured,  by  virtue  of  the  covenant  of  warranty,  to 
their  benefit.  But  Wilde,  J.,  in  delivering  the  opinion  of  the  oourt,  aaid:  "It  is 
a  well-settled  principle  of  the  common  law,  that  if  one  conveya  lands  or  other  real 
ettate,  with  a  general  covenant  of  warranty  againtt  all  lawful  claima  and  demandi, 
lie  cannot  be  allowed  to  aet  np  against  hia  grantee  or  those  claiming  under  him 
any  title  subsequently  acquired,  either  by  purcbaae  or  otherwise.  Such  new  title 
will  enure,  by  way  of  estoppel,  to  the  use  and  benefit  of  hia  grantee,  bis  beira 
and  aatigns.  This  principle  ia  founded  in  equity  and  juatice,  aa  well  as  the  poUcy 
of  the  law.  It  ia  juat  that  a  party  should  not  be  permitted  to  hold  or  recover  ao 
estate  in  violation  of  his  own  covenant ;  and  it  is  wise  policy  to  repress  litigation 
and  to  prevent  a  circuity  of  actions,  when  better  or  equal  justice  may  be  adminis- 
tered in  a  single  suit.  By  suoh  a  grant  with  general  warranty  nothing  passes, 
nor  indeed  can  possibly  pass,  excepting  the  title  which  the  grantor  has  at  the  time 
of  the  grant ;  but  he  is  estopped  to  set  np  a  title  subsequently  obtwned  by  him, 
because  if  be  should  recover  against  hia  grantee,  the  grantee  in  hia  turn  would  be 
entitled  to  an  action  against  the  grantor,  to  recover  the  value  of  the  land.  The 
principle  of  eatoppel,  therefore,  not  only  prevents  multiplicity  of  snita,  but  is  sure 
to  administer  strict  and  exact  justice;  whereas,  if  the  grantee  were  driven  to  his 
action  to  recover  the  value  of  the  land,  exact  justice  might  not  be  obtained, 
because  the  land  might  possibly  not  be  estimated  at  its  just  value.  If,  however, 
the  grantee  were  not  entitled  to  recover  the  value  of  the  land  on  the  grantor's 
covenant  of  warranty,  then  in  sach  a  ease  it  is  obvious  that  this  species  of  estoppel 
would  not  be  applicable.  And  such  appears  to  be  the  law  in  regard  to  the  cove- 
nant in  question,  by  which  the  demandants  attempt  to  estop  the  tenant  to  set  np 
or  plead  tbe  title  of  Waters.  The  tenant's  covenant  is  a  restricted  covenaDt,  and 
is  coeatensive  with  the  grant  or  release.  He  agrees  to  warrant  the  title  granted 
or  released,  and  nothing  more.  That  title  only  he  undertook  to  assert  and  de- 
feud.  To  extend  the  covenant  Auther  would  be  to  reject  or  do  away  the  restric- 
tive words  of  it,  and  to  enlarge  it  to  a  general  covenant  of  warranty,  against  the 
manifest  intention  of  both  parties.    The  tenant,  in  covenanting  to  warrant  and 
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covenants  are  restraioed  to  certain  particular  claims,  and  tbe  afler- 

defend  tbe  granted  or  released  premiaee,  most  be  understood  to  refer  to  tbe  estate 
or  title  gold  or  released,  and  not  to  tbe  land,  becanse  he  did  not  certainly  intend 
to  warrant  toy  estate  or  title  not  intended  to  be  conveyed.  Now  if  Wat«ra,  af^er 
the  tenant's  quitclaim  deed,  had  eTided  the  demandants,  this  would  have  been 
no  breach  of  the  tenant's  covenant.  Or  if  the  tenant  now  held  under  Waters 
without  having  obtained  the  fee  from  him,  he  might  pray  Waters  in  aid,  and  thus 
defend  himself  against  the  title  of  the  demandants,  the  title  of  Waters  being,  as 
tbe  plea  avers,  tbe  elder  and  better  title,  and  this  also  would  be  no  breach  of  the 
tenant's  covenant.  He  did  not  undertake  to  convey  to  demandants  an  indefea- 
sible estate,  but  only  his  own  title ;  nor  did  he  agree  to  warrant  and  defend  it 
■gainst  all  claims  and  demands,  but  only  against  those  derived  from  hinuelf,  by 
which  he  must  be  understood  to  refer  to  existing  claims  or  incumbrances,  and  not 
to  any  title  which  he  might  aftorwaids  acquire  by  purchase  or  otherwise  from  a 
stranger;  Ellis  v.  Welch,  6  Mass.  3C>0.  There  is,  therefore,  no  reason  to  be 
assigned  why  the  tenant  ehould  not  purchase  tbe  Utle  of  Waters.  Tbe  demandants 
cannot  thereby  be  prejudiced,  nor  ought  they  therefrom  to  derive  any  benefit. 

"  It  was  then  contended  by  the  demandants'  couniel,  that,  admitting  the  tenant 
is  not  estopped  by  his  covenant  of  warranty,  he  is  nevertheless  estopped  by  his 
conveyance  t^  deny  that  he  had  any  title  in  the  land  at  the  time  of  the  convey- 
ance. This  also  is  a  well-established  principle  of  common  law;  Co.  Lltt.  46,47; 
Jackson  e.  Murray,  12  Johns.  301 ;  Jackson  b.  Bull,  1  Johns.  Cas.  91 ;  Ischam 
t.  Uorrice,  Cro.  Car.  110.  Bnt  the  tenant,  in  his  plea,  does  not  deny  that  be  had 
any  title  to  the  land ;  on  the  contrary,  he  avers  that,  before  the  time  of  his  con- 
veyance, be  was  in  possession  of  the  land  under  Waters,  that  afterwards  the  de- 
inandanta  disseised  Waters,  and  being  aeiiied  by  disseisin,  they  conveyed  to  the 
tenuit  all  their  right  and  title,  with  a  covenant  of  warranty,  similar  to  the  one 
contained  in  his  conveyance  to  them.  The  demandants,  in  their  turn,  would  be 
estopped  to  aver  that  they  had  no  title  in  the  land,  nor  is  there  any  such  averment 
in  tbe  pleadings.  The  tenant,  ti  the  time  of  his  reconveyance,  mi^t  have  bad  a 
valuable  interest  in  the  land  by  possession  and  improvements,  although  Walers  had 
a  paramount  title.  This  interest,  whtrteveritwai,  passed  to  the  demandants  by  the 
tenant's  deed,  and  it  was  all  the  title  he  bad  to  convey,  or  was  expected  to  convey. 
If  under  these  circnnutances  the  demandants  conld  now  acquire,  without  any  con- 
sideration, another  title  by  estoppel,  we  should  be  compelled  to  admit  that  estoppek 
are  as  odious  as  they  are  sometimes  said  to  be.  But  the  doctrine  of  estoppel  aids 
much  in  the  administration  of  justice;  it  becomes  odious  only  when  misunderstood 
and  misapplied.  Nothing  can  be  more  just  than  the  doctrine  of  estoppel  urged  by 
the  demandants'  counsel,  when  applied  to  a  conveyance  with  the  general  covenant 
of  warranty ;  but  to  apply  the  doctrine  to  the  tenant's  restricted  conveyance  and 
covenant  woul<l  be  a  manifest  perversion  of  Ihe  principle  upon  which  tbe  doctrine 
is  fonnded."  This  decision  was  approved  in  Tmll  v.  Eastman,  3  Met.  (Mass.) 
121,  and  similar  decisions  were  made  in  Loomia  e.  Pingree,  43  Me.  S14 ;  Bell  tr. 
Twilight,  6  Foster  (N.  H.},  401  (where  there  is  an  elaborate  opinion};  Tillotson 
t>.  Kennedy,  fi  Ala.  413 ;  Chauviu  8.  Wagner,  18  Mo.  5S3.  In  Doane  v.  Will- 
eutt,  fi  Gray  (Mass.),  829,  an  indenture  of  partition  was  made  between  tbe 
plamtifT,  defendant,  and  other  persons,  as  tenants  ip  common,  wherein  Hm  par- 
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acquired  title  is  derived  from  a  source  not  thus  specified  in  the 
covenants.' 

Nor  will  a  grantor  be  estopped  from  asserting  a  title  subse- 
quentlf  acquired  by  himself  by  the  disseisin  of  his  grantee,  or 
those  claiming  under  him,  followed  bj  adverse  possession  for  a 
period  of  time  sufficiently  long  to  have  barred  the  righto  of  a 
stranger.^    So  where  the  deed,  by  reason  of  its  imperfect  execu- 

ties,  reciting  tfaeir  leiain  ia  Tee,  mutiully  conveyed  certun  pienuKi  with  a  cove- 
DBDt  "that  each  of  the  parties  might  enjoy  the  Bame  in  teveralty,  tree  and 
discharged  of  all  right,  tills,  interest,  or  claim  whatever  of  them  or  either  of 
them,  or  of  any  persona  claiming  from,  by,  or  under  them,  or  any  of  them"  (for 
the  effect  of  the  words  "  by,  from,  or  under,"  see  au;;ra,  p.  126).  At  the  date 
of  the  partition  there  waa  an  outstanding  title  ib  third  persons  to  the  portion  con- 
veyed to  the  defendant,  which  the  pi aintiFf  subsequently  puri^hssod  and  BBserted. 
It  was  contended  on  behalf  of  the  defendant  that  the  plaiDtiff  could  not  aet  up 
this  title  in  opposition  to  the  deed  of  partition,  bnt  the  court  said,  per  Shaw, 
C.  J. !  "  The  recital  of  seisin  cannot  have  greater  force  than  a  direct  covenant  of 
seisin  which  is  not  broken  by  the  existence  of  an  outstanding  paramount  title.  It 
is  a  covenant  that  all  the  right,  title  and  interest  which  the  plaintiff  tben  had, 
together  with  a  seisin  de  facto  as  against  him,  his  heirs  and  assigns,  passed  to  the 
defendant.  But  we  think  it  does  not  estop  him  from  now  asserting,  and  maintain- 
ing by  proof,  that  at  the  time  of  the  partition  a  third  party  held  an  outstanding 
paramount  title,  superior  to  that  of  either  of  these  parties,  and  that  the  plaintiff 
afterwards  acquired  that  title,  and  now  relies  upon  it  as  a  good  and  valid  title. 
It  admits  that  he  was  then  seised  (not  of  an  indefeasible  title,  but  de/dda),  that 
all  the  interest  he  then  bad  passed  to  the  defendant,  and  that  be  became  seised 
de/acto  as  against  the  plaintiff,  by  force  of  the  conveyance ;  Comstock  e.  Smith, 
13  Pick.  116 ;  Wight  n.  Shaw,  6  Cush.  56.  Thid  case  is  clearly  distinguishable 
fHim  that  of  a  conveyance  of  land,  with  a  general  covenant  of  warranty  agunst 
the  lawful  claims  of  all  persons.  There,  if  there  be  an  outstanding  title,  and  the 
grantor  with  such  warranty  acquires  such  title,  it  enures,  without  further  act,  to 
the  use  of  his  grantee.  .  .  .  No  such  estoppel  can  be  claimed  under  this  deed  of 
partition." 

'  Quivey  o.  Baker,  87  Cal.  471 ;  Fields  o.  Squires,  1  Deady  (C.  C.  U.  S.), 
366,  380. 

■  Steams  v.  Henderaass,  9  Cush.  (Mass.)  497 ;  Tilton  ■>.  Emery,  17  N.  H. 
636 ;  Smith  n.  Montes,  1 1  Texas,  24 ;  Uines  v.  Robinson,  67  Me.  330 ;  Franklin 
V.  Dorland,  28  Cal.  180 ;  Johnson  n.  Farlow.  13  Ired.  (N.  C.)  84 ;  Keynolds 
r.  Gathers,  5  Joues  Law  (N.  C),  437;  Bddleman  b.  Carpentktr,  7  id.  616. 
In  Steams  v.  Uendcrsass,  mpra,  the  defendant,  in  1826,  conveyed  certain  lands 
to  one  Blake,  who  conveyed  to  the  plaintiff,  and  the  latter  brought  a  writ  of  enliy. 
The  defence  set  up  was  an  adverse  possession  by  the  defendant  from  the  date  of 
his  deed  to  the  time  of  suit  (1861),  and  the  court  held  it  to  be  a  good  defenra. 
"  The  proposed  defence,"  said  the  court,  "  does  not  impeach  the  deed  to  Blake. 
It  admits  its  lull  force  and  eSwt  as  a  valid  doed,  and  concedes  that,  at  its  date. 
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tion,  is  inBuflicient  to  pass  the  estate,  there  will,  on  the  application 
of  the  same  doctrine,  viz.,  that  there  is  no  right  of  action,  be  no 
estoppel.^ 

To  create  tliis  estoppel,  it  is  also  considered  to  be  necessaiy 
that  the  after-acquired  estate  should  be  held  by  tlie  grantor  in  the 
tame  right  as  tliat  in  wliich  his  former  conveyance  was  made. 
Thus  where  one  conveys  land  in  his  own  right,  with  coyeuauts  for 
title,  and  subsequently  acquirea  title  thereto  as  trustee,  the  doc- 
trine of  estoppel  is  held  not  to  apply ,^  and  it  is  deemed  immaterial 
whether,  in  tlie  subsequent  conreyaiice  to  the  former  grantor,  the 
trust  is  expressed  or  implied.* 

a  good  title  paiBed  to  the  grantee  bj  Tirtne  of  it.  The  whole  foDodAtion  of  the 
defeoce  re«ti  oq  ta  after-acquired  title  hy  the  l«nft[it,  or  aubiequent  acts  diveit- 
ing  the  grantee  of  hia  ititereit  in  the  premuei.  Fall  efiisct  u  given  to  the  deed 
of  the  defendtuit  to  Blake,  when  it  i«  held  to  vest  the  absolute  title  in  Blake  at 
its  deliverj,  and  that  it  estops  the  defendant  from  setting  up  any  othur  title  as  theo 
beld  adversely.  The  grantor,  in  such  case,  may  shoir  a  subsequently  acquired 
title  from  his  grantee,  and  it  is  no  answer  to  an  alleged  disseisin,  or  a  bar  by 
more  than  twenty  years'  Adverse  poaseaoion,  that  the  disseisor,  previous  to  hia 
entrj'  and  the  commencement  of  his  adveree  poasetsioD,  fully  acknowledged  the  - 
title  of  the  disseisee.  Nor  does  the  covenant  of  warranty  in  the  deed  lo  BUke 
estop  him  from  setting  up  this  defeoce,  for  it  was  a  good  title  that  was  conveyed, 
and  there  was  no  breach  of  the  covenant  and  of  course,  no  ground  for  the 
estoppel  against  the  defendant,  by  reason  of  the  covenant." 

■  Patterson  V.  Fease.  5  Ohio,  191 ;  Wallace  v.  Miner,  6  id.  370 ;  Kercheval 
r.  TripleU,  1  A.  K.  Marsh.  (Ky.)  493 ;  Connor  n.  McMurAy,  2  Alien  (Sdass.), 
201.  In  Dominick  t>.  Michael,  4  Sandf.  S.  C.  (N.  Y.)  417,  it  was  leit 
undecided  whether  a  covenant  for  further  assurance  ia  a  void  marriage  settle- 
ment would  estop  a  husband  Irom  a  title  as  tenant  by  the  curtesy,  acquired  by 
reason  of  the  settlement  being  void. 

'  Jackson  t>.  MilU,  IS  Johns.  (N.  T.)  463 ;  Sinclair  o.  Jackson,  8  Cowen 
(N.  Y.),  m  \  Jackson  d.  Hoffman,  9  Id.  271 ;  Burchard  ».  Hubbard,  II  Ohio, 
3ie ;  see  also  Buckingham  v.  Hanna,  2  Ohio  St.  6&a.  infra. 

*  K^ey  o.  Jennesi,  50  He.  4d5.  In  this  case  the  defendant  conveyed  the 
premises  in  mortgage  to  the  plaintiff's  intestate  with  covenants  of  general 
warranty.  At  the  time  of  this  mortgage  a  prior  mortgage  was  outstanding, 
which  was  subsequently  assigned  to  the  defendant.  It  was,  however,  proved 
that  this  assignment,  although  absolute  on  its  face,  was,  with  the  exception  of  a 
small  sum,  paid  for  with  the  money  of  Hill,  to  whom  it  was  assigned  by  the 
defendant  on  the  day  of  its  purchase  by  the  latter,  and  it  was  held  that  the 
assignment  to  the  defendant  did  not  enure  as  a  payment  for  the  benefit  of 
the  plaintiff,  except  as  to  the  small  amount  paid  by  the  defendant  with  his  own 
money.  "  In  the  case,"  said  Kent,  J.,  who  delivered  the  opinion  of  (he  court, 
"  of  Jackson  o.  Mills,  13  Johns.  (N.  Y.)  463,  it  was  beld,  where  one  took  a  deed, 
merely  as  tmstee  for  another,  allhongh  absolnte  in  form,  and  Ihe  consideration 
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Such  18  conaidered,  by  a  lai^  class  of  American  cases,  to  be 
the  law  of  "  estoppel  b;  deed  "  as  couaected  with  the  coreuanta 
for  title. 

WM  pud  by  the  other,  and  tbereapon  he  gkve  him  ft  deed,  that  the  latter  deed 
wa«  a  mere  execution  of  hii  tnut,  and  did  not  operate  as  an  estoppel  to  any  title 
he  might  thereafter  acquireinhisownright  to  theaamelanda.  Thecaie  of  Jack- 
son  V.  Hoffman,  9  Cowen  (N.  Y.).  271,  reaffirm*  the  above  case,  and  decides  that 
estoppeU  do  not  apply,  except  between  parties  acting  in  the  same  character.  In 
that  case,  the  purcbase  was  made  by  one  in  his  individaal  capacity,  and  tbe  core- 
lumt  was  made  by  him  u  adnuDistrator.  Sinclair  ».  Jackson,  8  Cowan,  666, 
SQStains  tbe  same  view,  and  the  coart  say,  '  for  a  conveyance  to  operate  as  an 
estoppel,  it  is  neceSBary  that  it  should  be  in  the  same  right  witb  the  former  one. 
To  estop,  a  conveyance  must  be  by  one  claiming  under  and  in  right  of  identicalljr 
the  same  power  and  the  same  estate  as  he  first  conveyed.' "  [The  learned  judge 
was,  however,  mistaken  in  attribatiag  to  the  court  the  remarks  just  quoted  from 
Binclaic  v.  Jackson.  They  were  used  argumdo  by  the  counsel  for  the  defend- 
ant in  error ;  see  p.  545-666  of  the  report  in  8  Cowen.]  "  If,  as  we  have  seen  in 
the  case  before  us,  Jenness  took  the  assignment  of  the  mortgage  charged  with  a 
trust,  it  was  not  in  the  same  character  and  of  the  same  estate  as  in  his  deed  to 
Keliey.  He  was  here  a  mere  trustee.  There  can  be  no  division  or  separation  in 
the  effect  of  tbe  assignmeut.  He  did  not  take  a  conveyance  and  aflerwards  have 
engrafted  thereon  a.  trnrt,  allowing  the  legal  estate  to  vest  absolutely  and  for  a 
time,  before  any  trust  arose.  Tbe  assignment  was  chai^d  with  the  trust  as  soon 
as  executed.  Is  a  trust  estate  such  an  after-acquired  title  as  will  enure  by  waj 
of  estoppel  P  It  would  hardly  be  contended  that  a  conveyance  to  one  as  trusteo 
for  the  use  and  benefit  of  a  charitable  association,  or  a  religious  body,  wonid 
thns  enure.  Nor  where  the  conveyance  creates  a  trust  and  declares  it  liilly  in 
the  deed,  and  tbe  purpose  is  to  give  the  whole  benefit  of  the  estate  to  a  pai^ 
named  and  no  personal  benefit  to  the  trustee.  But  an  implied  trust  is  equally  a 
tmst  for  the  benefit  of  another  as  when  the  trost  is  declared  in  writing.  It 
may  require  a  different  mode  of  proof  to  establish  its  existence,  and  it  may  be 
limited  in  case  of  purchasers  without  notice.  But,  being  established,  it  follows 
the  genera]  rules,  and  is  subject  to  the  doctrines  applicable  to  trusts. 

"  A  case  very  similar  to  Uiis  is  Burchard  p.  Hubbard,  11  Ohio,  816.  It  was 
where  a  person,  who  had  no  title,  conveyed  by  deed  of  warranty,  and  aAerwarda 
received  title  as  trustee  from  the  owners,  for  the  purpose  of  transmitting  it  to  a 
bonafidt  purchaser.  The  court  say  that  in  snch  a  case,  the  doctrine  of  estoppel 
does  not  apply ;  that  a  mere  naked  title  was  all  that  passed  tiirough  him ;  that 
the  title  was  conveyed  as  a  mere  matter  of  convenience ;  that  if  be  had  acquired 
for  himself  the  legal  and  equitable  title,  he  would  have  been  estopped  by  reason 
of  the  covenants,  but  it  being  a  mere  trust  estate  no  such  estoppel  can  apply.  A 
doctrine  analogous  to  this  is  found  in  those  cases  where  the  party  taking  the 
deed  is  a  mere  conduit  of  the  title,  he,  in  fact,  having  no  real  interest.  In  such 
caies  it  has  been  held  that  the  title  would  not  enure  to  the  benefit  of  a  former 
grantee.  Bunlet  v.  Otis,  2  N.  H.  167 ;  Marsh  v.  Kice,  1  id.  167.  .  .  .  These 
CMes  rest  upon  the  general  principle  that  th6  estate  muM  be  acquired  by  the 
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There  are,  however,  at  least  four  claases  of  cases  which,  accord- 
ing to  eome  of  the  same  decisions,  show  that  the  doctrine  of 
estoppel,  as  applied  in  man^  States  to  passing  an  after-acquired 
IntereHli,  is  not  based,  as  the  current  of  authorities  would  seem  to 
found  it,  solely  on  the  principle  of  preventing  circuity  of  action. 

1.  One  of  these  is,  as  will  be  hereafter  shown,*  where  the  ques- 
tion has  arisen  between  the  assignees  of  the  original  title  and  the 
assignees  of  that  subsequently  acquired  ;  for,  as  the  former  hare, 
of  course,  no  right  of  action  gainst  the  latter,  there  can  be  no 
circuity  of  action. 

2.  The  second  class  of  cases  is  where  a  married  woman  in  con- 
veying her  own  land  has  joined  with  her  husband  in  covenants  for 
the  title,  and  it  is  held  that  although  she  cannot  be  made  to  respond 
in  damages  after  his  death,  yet  that  the  covenants  will  estop  her 
and  those  claiming  under  her  from  setting  up  any  claim  to  an 
after-acquired  title.*    This  rule,  however,  has  been  by  no  means 

wamintor  lo  fact  uid  rabstance  u  his  own  propert}',  without  interrening  rigbta 
in  tbird  pariiei,  and  not  as  mere  trurtee  for  another's  uee,  or  as  a  mere  conduit 
of  title.  Whilst  the  law  is  careful  to  see  that  an  oAer-acquired  title,  purchased 
and  paid  for  by  the  warrantor,  shall  enure,  it  is  equally  curefnl  to  guard  s^oinst 
any  unequitable  result  by  enforcing  the  rule  where  the  substance  is  wanting  and 
the  rights  of  others  are  impaired." 

'  Infra,  p.  427. 

•  Hill  t>.  West,  8  Ohio,  326;  Massie  v.  Sebastian,  4  Bibb  (Kj.),  436; 
Fowler  D.  Shearer,  7  Maas.  21 ;  Cotcord  v.  Swan.  id.  291 ;  Nash  c.  SpoSbrd, 
10  Met  (Mass.)  192;  Doane  r.  WiUcntt,  6  Gray  (Mass.),  832.  "These 
decieiona,"  it  was  said  in  Hill  o.  West,  "  may  not  seem  to  be  founded  upon 
the  resaons  which  'are  uitially  assigned  why  the  covenants  in  a  deed  shoald 
operate  by  way  of  estoppel,  that  ia,  to  prevent  circuity  of  actions ;  still  they 
seem  to  us  to  be  reasonable,  and  such  as  tend  to  the  furtherance  of  justiw ;  and 
when  a  married  woman  undertakes,  in  conjunction  with  her  husband,  to  convey 
her  land  with  covenants  of  warranty,  it  is  sufficient  to  protect  her  from  the  pay- 
ment of  damages  for  the  breach  of  those  covenants ;  for  all  other  purposes  tbey 
should  be  held  operative.  K,  then,  after  the  execution  of  the  deed  to  the  lessor 
of  the  plBintiff,  Hildah  and  Mary  Wilcox  acquired  title  to  the  premises  in  contro- 
versy, that  title  enured  to  the  benefit  of  the  lessor  of  &e  pluntifF,  and  neither 
they  or  those  claiming  under  them  shall  be  permitted  to  defeat  the  plaintiff  by 
setting  up  this  after-acquired  title."  And  in  Fletcher  v.  Coleman,  2  Head 
(Tenn.),  384,  the  court  seem  to  have  approved  of  these  decisions,  although  the 
ease  was  decided  upon  another  ground.  In  Graham  v.  Meek,  1  Oregon,  328,  a 
married  woman  was  held  to  be  estopped  by  a  deed  without  covenants ;  iri/rii, 
Ch.  xin. 


by  Google 


402  THE  OFxainoM  OF  ooTxaMsn  roa  title 

univeraallf  rocogDiEed,^  and,  in  eome  States,  this  result  ia  pre- 
TODted  by  statutory  enactment.^ 

Wheo,  however,  the  conveyance  only  purports  to  pasa  the  laud 
of  the  husband,  and  the  wife  merely  joins  to  bar  her  dower,  a  title 
subsequently  acquired  by  her  in  the  same  lands  will  not  enure  to 
the  benefit  of  the  former  grantee.'  In  such  case  she  is  neither 
bound  by  the  covenants  in  the  deed,  nor  estopped  beyond  her  inter- 
est at  the  time  of  the  conveyance.* 

8.  Another  exception  to  the  rule  that  the  estoppel  is  based  on  the 
ground  of  preventing  circuity  of  action,  is  in  the  case  of  the  grant 
by  a  State,  which,  though  of  conrae  not  liable  to  an  action  on 
the  covenants,  is  yet  held  to  be  bound  by  the  estoppel  arising 
therefrom  to  the  same  extent  as  an  iudividual.^     "  The  State 

'  Mutin  r.  Dwelly,  6  Weqd,  (N.  T.)  14;  C&rpenter  v.  Schermerhoni,  2 
Barb.  Ch.  (N.  Y.)  S14i  Dominick  x>.  Michael,  4  Ssndf.  S.  C.  (N.  Y.)  424; 
Groni  V.  TownMnd,  2  HiU  (N.  Y.),  667  ;  Wadleigh  v.  GUdm,  6  I^T.  H.  18 ;  Den d. 
Hopper  V.  Demareat,  1  Zabr.  (N.  J.)  641 ;  Hobba  e.  King,  2  Met.  (Ky.)  141 ;  Ntin- 
naUycWhile,  Sid.  693;  Hempstead  e.EastOD,  33  Mo.  142.  In  Wight  d.  Sbaw,  6 
Cueh.  (Mass.)  6S,  though  the  question  waa  left  undecided,  the  court  strongly  in- 
clined to  the  opinion  that  there  would  be  no  estoppel,  and  in  Lowell  d.  Daniela, 
2  Gray  (Masa.),  168,  it  was  distinctly  held  that  a  married  woman  who  executed  a 
deed  of  lier  real  estate  with  covenants  of  warranty,  bearing  date  previously  to  the 
x^arriage,  by  tbe  name  which  abe  then  bore,  with  the  fraudulent  purpose  of  im- 
posing upon  some  person  to  be  affected  by  it,  and  without  disclosing  tlt4  fact  of 
her  marriage,  did  not  thereby  estop  herself  and  her  heirs  to  aet  up  her  title  in 
tbe  land  as  against  her  grantee,  or  against  a  par«haser  from  him  without  notice ; 
infra.  Cb.  XIU. 

'  Thua,  in  Virginia,  the  Revised  Code  of  1849  declares  that  a  privy  examina- 
tion of  tbe  wife  shall  operate  to  pass  the  right  of  dower,  and  all  right  and 
interest  of  every  nature  which,  at  the  date  of  «ueA  m-tfin^i'she  may  have,  bnt 
SQcb  writing  shall  not  operate  any  further  upon  tbe  wife,  or  her  represeutativea, 
by  means  of  any  covenant  of  warranty  contained  therein.  Tbii  was  taken  in 
substance  for  a  prior  act  re-enacted  in  1819  (and  was  periiaps  called  into  being 
by  tbe  case  of  Nelson  c.  Harwood,  S  Call,  994;  infra,  Cb.  XIII.),  and 
eimilar  enactments  prevail  in  tbe  States  of  Delaware,  Dlinois,  Indiana,  Michigan, 
Missoori,  and  Oregon;  see,  in  the  latter  State,  Cbauvin  e.  Wagner,  18  Mo. 
642;  ivfra.Qt.  XUI. 

»  Jackson  p.  Vanderheyden,  17  Johns.  (N.  Y.)  167 ;  Raymond  e.  Holden,  2 
Cush.  (Mass.)  270 ;  Scbaffber  p.  GniUmacher,  6  Iowa,  137  ;  Cbilds  e.  McCbesnqr. 
20  id.  431 ;  O'Neil  o.  Vanderburg,  25  id.  104 ;  Strawn  v.  Strawn,  60  III.  33. 

*  Griffin  t>.  Sheffield,  38  Miss.  359. 

■  Carver  V.  Jackson,  4  Peters  (U.  S.),  87  ;  People  c.  Society,  2  Paine'sCir.  Ct. 
667 ;  Denn  e.  Cornell,  3  Johns.  Gas.  174 ;  Commonwealth  o.  Fejepecut,  10 
Mass.  155;  Commonwealth  c,  Andre,  3  Pick.  (Mass.)  224;  Nieto  e.  Carpenter, 
7  Cal.  627 ;  Magee  e.  Hallett,  22  Ala.  718 ;  Menard  p.  Maasey,  8  How.  (U.  S.) 
818. 
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having  parted  with  all  ths  interest  it  had  in  tha  lands,  is 
estopped  from  claiming  any  right  thereto ;  that  the  doctrine  of 
estoppel  applies  to  a  State  as  well  as  to  private  perHous  caunot  be 
questioned." ' 

In  North  CaroHna,  however,  the  contrary  doctrine  prevails,  and 
it  is  there  held  that  a  State  cannot  be  estopped.'  ■ 

4.  The  fourth  exception  is  where  the  corenantor  has  been  ad- 
judged a  bankrupt,  and  it  is  held  that  although  his  discharge  in 
bankruptcy  may  be  a  release  from  all  personal  liability  on  his  con- 
tracts,* yet  ths  estoppel  created  by  his  covenants  for  title  still 
operates  upon  the  estate.* 

From  these  four  well-settled  exceptions  it  would  seem  that  the 
doctrine  of  estoppel  does  not  rest  upon  that  of  preventing  circuity 
of  action,  but  that  the  estoppel  is  held  to  take  eOect  by  way  of  pass- 
ing the  after-acquired  estate  in  cases  where  no  right  of  action  what- 
ever exists  upon  any  of  the  covenants. 

And  in  Massachusetts  it  has  been  held  that  although  all  right  of 
action  on  the  covenauts  may  have  been  barred  by  the  statute  o{ 

<  People  t>.  Societr,  2  Faine's  Cir.  Ct.  657. 

■  Tftjior  V.  Sbufford,  4  Hawks  (N.  C),  116;  Candler  v.  Lnnrford,  4  Dev. 
ft  Bat.  (Uw)  407 ;  Wallace  f.  ACaxwell,  10  Ired.  (Law)  112.  "  Tbe  sOTereign 
power,"  laid  Henderaon,  J.,  in  deliveriiig  the  opinion  in  Taylor  r.  Shnfibrd, 
attpra,  "  conveys  neither  by  feoffment,  bargain  and  sale,  or  any  conveyance  de- 
pendent upon  livery  ofseisin  or  transferring  usee  into  poaseflBion.  By  grant,  the 
sovereign  will  alone  passes  the  property  evidenced  by  matter  of  record,  and  I 
know  of  no  case  where  the  sovereign  power  bis  been  estopped." 

'  Infra.  Cb.  XIII. 

*  Bnsb  c.  Cooper,  26  Miss.  599;  afflrmed  18  How.  (U.  S.)  82;  Stewart  t>. 
Anderson,  10  AU.  610;  Chamberldn  v.  Meeder,  16  N.  H.  384;  Dorsey  t>. 
Oateaway,  2  Harr.  &  Johns.  (Md.)  411.  The  doctrine  on  which  these  cases 
rest  was  thus  stated  by  Curtis,  J.,  in  Bush  r.  Cooper,  16  How.  (U.  S.)  82: 
"  There  is  no  incongruity  with  established  principles  in  holding  that  the  per- 
sonal discbarge  of  tbe  debtor  does  not  free  him  from  the  estoppel.  If  this 
obligation  could  rest  upon  a  covenant,  effectual  in  law  to  charge  the  grantor  in 
a  personal  action,  it  would  follow  that  when  such  personal  liability  was  released 
by  the  bankrupt  act,  the  estoppel  would  naturally  fall  with  it,  and  tbat  an  inten- 
tion to  preserve  the  estoppel  ought  to  be  dearly  indicated,  to  induce  the  court 
to  say  it  was  not  destroyed;  but  snob  estoppels  do  not  depend  on  personal 
lifttn^ty  for  damages.  This  is  apparent,  when  we  remeoiber  tbat  estoppels  bind 
not  only  partiea,  bat  privies  in  blood  and  estate,  though  not  personally  liable  on 
the  covonanta  creating  the  estoppel." 
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limitations,  yet  as  the  coTeaaDts  themselveB  are  still  snbsistiiig,  they 
will  operate  to  transfer  au  after-acquired  title  to  a  former  grantee.^ 

Having  thus  referred  to  the  grounds  upon  which  the  doctrine  is 
based,  we  proceed  to  consider,  — 

Secondly,  what  covenaats  for  title  will  or  will  not  produce  thia 
effect  of  estoppel. 

In  most  of  the  States  it  is  held  that  tlte  presence  of  a  covenant  of 
general  warranty  in  a  conveyance  will  not  only  estop  tlie  grantor 
and  bis  heirs  from  setting  up  an  after-acquired  title,  but  will,  by 
force  of  the  covenant,  have  the  effect  of  actually  transferring  lAe 
e»tate  subsequently  obtained,  in  the  same  manner  as  if  it  had  origi- 
nally paflsed  by  the  deed.'    The  doctrine  is  tlius  stated  in  a  late 

'  Coles.  Rsyraond,  9  Gray  (Mbm.)i  217.  "It  u  no  uiawer  to  Oiia  "  [tbat 
the  gubaequent  estate  puBed  by  estoppel],  said  Shaw,  C.  J.,  who  delivered  the 
OpinloD,  "that  an  action  ha<  been  brought  on  tha  covenant  of  warranty  and  held 
to  be  barred  by  the  statute  of  limitationB ;  Holden  c.  Fletcher,  6  Cush.  (Maas.) 
235.  A  covenint  of  irarranty  iu  a  deed  of  conveyance  of  land,  whilst  it  ia  a 
covenant  real  and  runa  ivith  the  land,  and  binds  the  grantor  and  his  heir  by  ita 
force  as  a  covenant  real,  is  bIbo  a  personil  covenant ;  and  if  a  breach  occurs  in 
the  liTetime  of  the  vrarrantor,  an  action  will  lie  sgunat  him  to  recover  damages ; 
or  if  a  breach  occurs  before  the  final  settlemeDt  of  the  estate,  an  action  will  lie 
against  his  personal  representatives.  When  the  covenant  ia  thns  boated  as  a 
personal  contract,  and  sought  to  be  enforced  as  sudi  by  personal  action,  it  nrast 
be  treated  in  all  respects  as  a  personal  obligation ;  the  usual  incidents  to  the  con- 
duct of  a  personal  action  will  be  applied.  But  this  will  not  affect  the  covenant 
real  in  ita  broader  application." 

'  Jackson  v.  Winslow,  9  Cowen  (N.  T.),  18 ;  Jackson  r.  Bradford,  4  Wend. 
(N.  Y.)  622  ;  Sparrow  v.  Kingman,  1  Comst.  (N.  Y.)  246 ;  Rathbnn  d.  Rathbun, 
6  Barb.  (N.  Y.)  107  ;  Uoyt  c.  Ditnon,  6  Day  (Conn.),  479 ;  Dudley  c.  Cadwell, 
19  Conn.  226;  La  wry  o.  Williams,  13  Me.  281;  Baxter  e.  Bradbnry,  20  id.  260; 
I^ke  V.  Galvin,  29  id.  18S ;  Williams  v.  Thurlow,  31  id.  3B5 ;  Kimball  v.  Blais- 
deU,  5  N.  H.  633 ;  Wark  r.  Willard,  IS  id.  389^  Thomdike  o.  NorrU,  4  Foster 
(N.  H.),  464;  Jewell  r.  Port«r,  11  id.  39;  Kimball  v.  Schoff,  40  N.  H.  190; 
Middlebury  College  ».  Cheney,  1  Yt.  349 ;  Blake  c.  Tucker,  IS  id.  44 ;  SooMs 
V.  Skinner,  3  Pick.  (Mass.)  52;  Comstock  v.  Sciith,  13  id.  116;  Ruggles  e. 
Barton,  13  Gray  (Mass.),  506;  Moore  t>.  Rake,  2  Dutch.  (N.J.)  574;  Davis  o. 
Keller,  5  Rich.  Eq.  (S.  C.)  434 ;  Massie  c.  Sebastian,  4  Bibb  (Ky.),  436;  Logan 
p.  Steele,  4  Monr.  (Ky.)  483 ;  Diekerson  t.  Talbot,  14  B.  Mon.  (Ky.)  65 ;  Rigg 
V.  Cook,  4  Gilm.  (til.)  348 ;  Jones  v.  King,  25  EI.  384 ;  Gochenour  v.  Mowry,  33 
id.  833;  Tbomas  o.  Stickle,  32  Iowa,  72;  Kennedy  e.  McCartney^,  4  Porter 
(Ala.),  141 ;  Wellborn  v.  Finley,  7  Jones  (N.  C),  228;  the  Pennsylvania  caaea 
are  noticed  infra,  p.  480.  In  Fosa  v.  Strachn,  42  N.  H.  40,  it  was  held  that  the 
mortgagor  of  an  estate  of  homestead,  who  had  minor  children  living  at  the  lime  of 
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case :  "  It  is  a  well^Bettled  principle  of  the  common  law,  that  if 
one  conveys  lands  or  other  real  estate,  with  a  covenant  of  general 
warranty  against  all  lawful  claims  and  demands,  be  cannot  be 
allowed  to  set  up,  against  his  grantee  or  those  churning  nnder  him, 

the  mortgage,  was  estopped  bj  the  covenftnta  of  wamntj  therein  contained 
Irom  cUiiuing  anj  ettate  in  the  premises  conveyed,  and  in  Strachn  v.  Foss,  id.  43, 
the  minor  children  were  also  held  to  b«  estopped  during  the  lifetime  of  their 
fkther.  In  both  of  theM  case«  iha  mortgage  waa  given  to  secure  a  debt  which 
existed  before  the  homestead  right  accrued,  hot  this  the  uourt  considered  as 
inunateriaL  The  contrary  has,  however,  been  since  decided  in  Doyle  ».  Cobom, 
6  Allen  (MaM.),  71.  The  conciusion  to  which  these  cases  tend  was  thus  stated 
by  Walworth,  Ch.,  in  Bank  of  Utica  p.  Uersereau,  3  Barb.  Ch.  (N.  Y.)  £67  : 
"  By  the  common  law,  if  a  grantor  who  had  no  interest,  or  only  a  dereasibie 
interest  in  the  premises  granted,  conveyed  the  premises  with  warranty,  and  after- 
wards obtained  an  absolaM  title  to  the  property,  such  title  immediately  became 
vested  in  the  grantee  or  his  heirs  or  assigns,  by  estoppel;  Co.  Litt.  365  a.  And 
if  the  grantor,  or  any  one  claiming  title  from  him  eubsequent  to  such  grant, 
MDght  to  recover  the  premises  by  virtue  of  snch  after-acquired  title,  the  ori^nal 
grantee  or  his  heirs  or  assigns,  by  virtue  of  ihe  warranty  which  ran  with  the 
title  to  the  land,  might  plead  snch  warranty,  by  way  of  rebutter  or  estoppel,  as 
an  absolute  bar  (o  the  claim ;  Co.  Litt.  36fi  a ;  Termes  de  la  Ley,  tit.  Guaranty, 
jTomL  Law  Diet.  art.  Rebutter.  This  principle  has  been  applied  to  all  suits 
brought  by  persons  bound  by  the  warranty  or  estoppel,  against  the  grantee  or 
his  heirs  or  assigns,  so  as  to  give  the  grantee  and  those  claiming  nnder  him  the 
same  right  to  the  premises  as  if  the  snbsequently  acquired  title  or  interest 
therein  had  been  actually  vested  in  Che  grantor  at  the  time  of  the  original  con- 
veyance from  him  with  warranty,  where  the  covenant  of  warranty  was  in  full 
force  at  the  time  when  such  subsequent  title  was  acquired  by  the  grantor;  Jack- 
son D.  Wright,  14  Johns.  193 ;  Brown  v.  IWCormick,  6  Watts,  64 ;  Comstock  e. 
Smith,  IS  Pick.  116.  And  where  an  estoppel  runs,  with  the  land,  it  operates 
Dpon  the  title,  so  as  actually  to  alter  the  interest  in  it,  in  the  hands  of  the  heir 
or  assigns  of  the  person  bound  by  the  estoppel  as  well  as  in  the  hands  of  such 
person  himself.  Thas,  if  a  man  by  deed  indented  make  a  lease  of  land,  reserv- 
ing rent,  which  implies  a  warranty  on  the  part  of  the  lessor,  and  the  landlord 
has  no  interest  in  the  land  at  the  time  of  the  execution  of  the  lease,  if  he  after- 
wards purchases  the  land,  and  then  sells  it  to  a  stranger,  the  latter  will  hold  it 
subject  to  the  lease ;  and  coming  in  as  the  assignee,  or  grantee,  of  the  person 
who  made  the  lease,  will  be  estopped  from  showing  that  the  lessor  had  no  interest 
in  the  land  at  the  time  he  made  such  lease;  I  Co.  Litt.  (19ch  Load,  ed.)  47, 
note  11;  7  Bac.  Abr.  Warranty,  L. ;  Bull  v.  WioU,  I  Roll.  Abr.  668;  Somes 
V.  Skinner,  3  Pick.  62 ;  Trevivan  o.  Lawrence,  6  Modem,  258.  For  as  a  cove- 
nant of  warranty  runs  with  the  lands,  so  as  U>  give  the  heirs  and  assigns  of  the 
grantee  the  benefit  of  the  estoppel  as  against  the  warrantor,  it  runs  with  the 
subsequently  acquired  interest  of  the  warrantor,  in  the  hands  of  the  heirs  and 
jwsigns  of  the  latter,  so  as  to  bind  that  interest  by  the  estoppel,  as  against  any 
person  fUiiriing  the  same  under  him  in  Su  potl.^ 
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any  title  be  himself  may  Bubsequeutl;  acquire  from  aaother  hj 
purchase  or  otherwise.  Such  new  title  will  enure  by  way  of 
estoppel  to  the  use  and  benefit  of  hia  grantee,  bis  heirs  or  assigns."  ^ 
There  are,  however,  some  qualificstjons  to  this  doctrine.  Thos, 
it  seems  that  the  warranty  implied  from  a  partition^  will  not 
bare  the  same  operation  as  the  express  covenant  in  passing  an 
after-acquired  title.'    Nor  will  this  result  be  caused  when  there  are 

'  Jones  0.  King.  26  ni.  384.  •  Infra,  Ch.  Xn. 

*  Id  It«ctor  v.  Waugfa,  17  Mo.  13,  the  application  or  the  doctrine  or  eRoppel 
to  caaea  of  warranty  in  a  partition  waa  aaid  to  be  "Tery  harsh  in  its  operation. 
A  tinmber  of  proprietors  of  ■  town,  suppoaiug  that  they  have  a  title  to  the  land 
on  which  the  town  is  laid  off,  ni^e  an  equal  partition  of  the  lots  amongst  them- 
selves, and  mntually  convey  with  warranty.  The  entire  title  to  the  land,  which 
ia  the  anbject  of  partition,  aflerwards  fails.  If  the  matter  ended  here,  it  would 
not  be  maintained  that  any  one  of  the  proprietor  had  a  cause  of  action  against 
the  others,  as  what  he  recovered  on  hia  warranty  he  in  turn  would  be  compelled 
to  relbud  to  bim  from  whom  he  had  recovered  on  the  warranty  he  had  given. 
The  different  warranties  would  compensate  each  other,  and  it  would  be  useless  to 
sue,  aa  each  party  in  the  end  would  be  in  the  sitaation  in  which  he  was  before 
■nit  was  brought.  The  partjea  would  be  all  even,  and  there  would  be  no  obliga- 
tion in  law  or  morality  resting  on  one  to  indemnify'  another.  After  the  failure  of 
the  first  title,  one  or  more  of  the  proprietors  acquire  a  new  and  diitinct  title  to 
tlie  land  on  which  the  town  was  laid  off,  and  a  former  proprietor,  who  has 
neither  contributed  nor  offered  to  contribute  any  thing  towards  the  acquisition  of 
die  new  title,  lays  claim  to  all  the  lots  conveyed  to  him  by  the  deed  of  partition. 
The  common  law  implied  no  warranty  when  partition  was  made  between  joint 
tenants  and  tenants  in  common.  Indeed,  by  the  common  law,  partition  was  not 
compellable  among  them.  The  warranty  was  only  implied  on  partition  among 
coparceners,  and  only  extended  to  the  land  which  was  the  subject  of  the  parti- 
tion. The  doctrine  which  makes  an  outstanding  title,  bought  in  hy  one  joint 
tenant  or  tenant  in  common,  enore  to  the  benefit  of  his  co-tenanti,  it  aeems  is 
one  of  equitable  cognizance,  and  courts  of  eqai^  would  mould  and  apply  it  so 
SB  to  do  justice  among  the  tenants ;  Van  Home  o.  Fonda,  6  Johns.  Ch.  SS8." 
The  case  itself  was  decided  on  the  ground  that  the  conveyance  having  omitted 
the  word  heirg,  a  life-estate  only  passed  to  the  grantee,  and  that  the  warranty 
was  only  coextensive  with  the  estate  to  which  it  was  annexed  (see  infra,  p. 
415  n.  3),  the  court  aaying,  "  We  feel  no  reluctance  in  answering  a  technical  action 
with  a  technical  objection."  In  Woodbridge  b.  Banning,  14  Ohio  St.  328,  a 
devisee  instituted  proceedings  to  establish  the  will  of  the  testator.  Pending 
these,  a  partition  was  had  between  all  the  heira-at-law  of  the  testator,  of  whom 
the  devisee  was  one,  and  it  was  held  that,  when  the  will  was  finally  establiahod, 
he  was  not  estopped  by  the  partition  from  claiming  as  devisee.  The  case,  bow- 
ever,  was  decided  without  reference  to  the  warranty  implied  from  partition,  aa 
this  doctrine  escaped  the  attention  of  the  court,  "  had  it  been  otherwise,  tlte 
reasons  given  for  the  decision  would  probably  have  been  modified,  but  the  ded- 
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mutual  eBtoppela,  for  '*  estoppel  against  estoppel  doth  put  the  matter 
at  lai^."  '  So  it  ha<  been  said  iii  Alabama  that  tbe  general  rule 
only  applies  wliere  the  vendor  had  no  ralid  title  at  tbe  time  of  exe- 
cuting the  deed,  and  not  where  hois  inhibited  from  Belling,  bytbe 
letter,  spirit  or  policy  of  a  legislative  act.^  And  it  was  held  in  a 
later  case  in  the  same  State  that  a  covinous  deed  from  father  to  son, 
witli  warranty,  would  not  pass  to  the  son  the  after-acquired  title  by 
estoppel,  as  against  the  creditors  of  the  father.^ 

lu  Illinois  and  Wisconsin,  the  covenant  for  further  assurance, 
when  the  only  covenant  in  thedeed,  has  been  considered  as  efiective 
for  tbe  purpose  of  estoppel  as  the  covenant  of  warranty,*  but  in 
Missouri  and  Minnesota  it  has  been  held  that  a  covenant  for  fur- 

Bion  would  have  been  the  ume ; "  Walkerr.H&U,  1ft  Ohio  8t.  36S.  In  die  laUer 
case,  land*  of  ft  husbaod  were  sold  at  aheriff'B  tale,  and  finally  became  veated  in 
the  wife's  father,  and  a  partition  being  had  between  the  devisees  of  rhe  latter,  to 
which  the  wife  was  a  party,  it  was  held  that  she  was  not  thereby  estopped,  on 
tbe  death  of  her  husband,  from  claimitig  her  dower  in  the  lands.  See  the 
opinion  of  the  court,  infiti,  Cfa.  XII. 

'  Co.  Litt.  852  6  (i.)  ;  Whoelock  b.  Henshaw,  19  Pick.  (Mass.)  S45 ;  Car- 
penter t>.  Thompson,  3  N.  H.  204;  KimbaU  c.  Schoff.  40  id.  190;  Brown  ». 
Suples,  26  Me.  503.  In  Hobbs  o.  King,  2  Met.  (Ky.)  140,  this  doctrine'was 
tonght  to  be  applied  to  a  case  in  which  A  and  his  wife  conveyed  to  B,  wbo 
reconveyed  to  them,  and  tbey  again  conveyed  to  C,  all  the  deeds  containing 
covenants  of  general  warranty.  C  was  evicted  by  paramoDnt  title,  and  sued  B 
upon  the  covenant  of  warranty  contained  in  the  deed  of  the  latter  to  A  and  wife. 
But  the  court  held  that  while  the  wife  of  A,  being  a  married  woman,  was  not 
liable  on  the  covenants  in  the  deed  to  B,  yet  as  ahe  had  by  statute  no  power  "  to 
convey  and  pass  over  her  estate,"  the  benefit  of  the  covenants  in  the  reconvey- 
uce  by  B  passed  at  once  to  her  grantee,  and  the  estoppels,  therefore,  were  not 
mutual. 

■  Kennedy  x.  M'Cartney,  4  Porter  (Ala.),  158 ;  see  as  to  this,  aupra,  p.  69. 

'  Stokes  o.  Jones.  21  Ala.  738  (and  aee  s.  C.  18  id.  734). 

'  Bennett  o.  Waller,  29  111.  183;  Pierce  r.  Milwaukee  R.  R.,  24  Wit.  553. 
In  the  former  eate  the  court  say,  "  If  the  deed  be  but  a  quitclaim  deed,  it 
ooQtains  a  covenant  for  further  assnrances;  under  this  covenant  a  subsequent 
title  enures  as  well  as  under  a  covenant  of  warranty.  The  reason  why  a  eub- 
sequently  acquired  title  is  held  to  pass  by  a  deed  containing  covenants  of  war- 
ran^,  is,  that  it  effectuides  the  real  intent  of  the  parties  which  was  to  convey 
tbe  true  and  real  title  to  the  land,  and  to  avoid  circuity  of  action  and  further  liti- 
gation. It  it  a  principle  of  equitable  juriaprudence  adopted  by  tbe  courts  ^f  law, 
and  by  them  engroAed  into  the  common  law  itself,  and  has  been  sanctioned  bj 
our  statute.  The  same  reasoning  applies  in  tbe  same  terms  and  with  equal  force 
where  the  deed  contains  a  deed  [covenant]  for  further  assurances  as  where  it 
contains  a  covenant  of  warranty." 
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ther  assurance  merelj  creates  an  equity  in  favor  of  the  grantee, 
which  is  enforceable  aa  to  the  after-acquired  title  against  the  grantor 
or  his  heirs.^ 

In  New  Hampshire  audiMiBaiBsippi,  it  has  been  decided  that 
when  the  covenanta  are  those  of  good  right  to  convey  and  for 
quiet  enjojment,  a  title  subsequently  acquired  will  pass  ;  '  and  in 
a  recent  case  in  the  Supreme  Court  of  the  UQited  States,  where 
it  would  seem  that  the  covenants  were  for  seisin  and  of  good 
right  to  convey,  the  court  announced  the  same  doctrine,  though 
the  point  was  not  directly  decided.' 

The  cases  in  tlie  New  England  States,  which  hold  that  no  estoppel 

■  CfaBDvin  e.  Wagner,  18  Mo.  681 ;  Hope  e.  Stone,  10  Minn.  141.  See  $lao 
Smith  v.  Bftker,  1  Yoimge  ft  Coll.  Ch.  323,  uid  in/ra,  p.  4S2  et  aeq. 

■  Foaa  V.  Straclin,  42  N.  H.  10 ;  Wightmin  e.  Keynoldi,  24  Miss.  675.  In  the 
Utter  cue  Wightman  ftod  Anderson,  u  tnutee*  of  the  town  of  Aberdeen,  con- 
veyed the  premigea  in  qnestioD  to  Gholton,  with  the  following  covenants :  "  And 
the  Slid  trustees,  pardes  of  the  first  part,  for  tbemselvea  and  their  successors, 
covenant  with  the  part]''  of  the  second  put  that  they  have  fall  right  to  convey 
said  premises  by  virtue  of  a  deed  made  to  us  by  Robert  Gordon  and  James 
Davis,  and  further,  that  the  »id  premises  are  not,  nor  shall  be  embarrassed  by 
any  acts  of  onr  own."  "By  this  covenant,"  said  Fisher,  J.,  who  delivered  the 
opinion,  "  Wightman  not  only  admitted  that  he  had  a  good  title  to  the  premises 
at  the  data  of  the  deed,  but  he  thereby  preclnded  himself  from  acquiring  any  tide 
in  future  whivh  could,  in  any  manner,  embarrass  the  title  conveyed,  or  the  rights 
of  his  vendi-e  under  the  same.  .  .  .  Wightman,  whose  title  or  right  of  possession 
it  DOW  set  up  in  the  defence,  could  not,  after  his  deed,  acquire  any  right  whatever 
from  any  third  party  ;  he  could  in  future  only  become  interested  in  the  lots  by 
contnicting  with  Gholton,  his  vendee,  or  with  a  person  deriving  title  front 
Gholson.  A  title  acquired  from  any  other  source  would  give  him  (Wightman)  no 
rights  whatever  in  the  premises ;  but  it  would  only  enable  him  to  perform  in  the 
tme  spirit  the  covenant  in  his  deed,  and  such  title  would  enure  to  the  benefit  of 
his  vendee." 

It  will  be  observed  that  the  conveyance  was  made  by  the  plwntiff  as  trustee, 
and  tbe  subsequent  title  wu  acquired  in  his  own  ri^t,  tupra,  p.  ^99,  but  the  case 
was  decided  without  reference  to  this  point. 

■  Irvine  e.  Irvine,  9  Walt.  (U.  S.)  618.  ■■  It  is  a  general  rule,"  aaid 
Strong,  J.,  in  delivering  the  opinion,  "that  when  one  makes  a  deed  of  land, 
cavenanling  that  he  is  the  owner,  and  subsequently  acquires  an  outstanding 
and  adverse  title,  his  new  acquisition  enures  to  tbe  benefit  of  bis  grantee  on 
the  principle  of  estoppel.  As  the  deed  of  the  plaintiff  in  this  cmu  contained  an 
assertion  that  he  was  well  seised  In  fee,  and  had  good  right  to  sell  and  convey  in 
fee,  it  would  not  be  difficult,  were  it  necessary,  to  show  that  in  taking  the  patent 
he  was  in  law  acting  {or  his  grantee.  But  it  is  not  necesaaiy  to  rely  upon  that 
principle." 
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will  be  created  by  the  covenaiita  for  Beisin  and  of  good  right  to 
ooDTe;,  when  tliose  covenants  are  satisfied  b;  the  transfer  of  a 
tortious  seisin,  have  already  been  referred  to.^ 

It  has,  as  we  hare  seen,^  been  decided  in  Maine  that  the  covenant 
of  non-dum  will  create  no  estoppel,  either  wlien  standing  alone,' 

'  Bttpra,  p.  S6 ;  Allen  o.  Skyward,  5  GreenL  (Ue.)  227. 

*  jSupra,  p.  398. 

*  Pike  r.  Gatvin,  29  Me.  18.5  (overruling  Fiirbanka  e.  Williftmeon,  7  Greeol. 
97;  «ee  the  diBBen ting  opinion  of  Mr.  Jultice  Wells,  30  Me.  539;  and  see  Hud 
V.  Hsm,  14  id.  SAfi,  where  Furbanks  c.  WillianuoQ  was  virtually  denied); 
Partridge  n.  Fatten,  S3  id.  433;  Loomia  v.  I^ngree,  49  id.  SU;  Harriman  c. 
Gray,  49  id.  538.  Pike  t>.  Galvin  wa«  a  very  atriking  illustration  or  the  estentto 
which  the  doctrine  of  eatoppel  may  lead.  Ward,  being  tint  owner  of  certain 
premiaei,  agreed,  in  1S2D,  by  articles,  to  convey  them  to  Jelliton,  who  entered' 
into  possession,  but  who  did  not,  it  seems,  comply  with  the  condition  of  the 
articles,  and  b  1823  assigned  the  contract  to  the  plaintiff,  and  on  the  same  day 
executed  to  him  a  release  of  the  premines,  containing  a  covenant  of  non-cUim. 
In  1825,  Ward  conveyed  the  premises,  inter  alia,  to  Dyer,  who,  in  1829,  con- 
Teyed  them  to  Jellison.  JeUison,  in  1833,  conve/ed  them  to  the  landlord  of  the 
defendants.  All  these  conveyances  were  on  record.  Jellison.  and  those  claim- 
ing under  him,  had  always  been  in  possession,  the  plaiotiff  never  having  had  the 
possession.  Under  these  circumstsnoes,  the  plaintiff  claimed  that,  by  virtue  of 
the  release  with  covenant  of  non-claim,  from  Jellison  to  himself,  in  18S3,  the 
title  acqnired  in  1829  enured  to  his  benefit;  but  the  court  held  (Wells,  J.,  dis- 
senting) that,  inasmuch  as  the  release  contained  no  covenant  of  warranty,  but 
only  a  covenant  of  non-claim,  the  doctrine  of  estoppel  could  not  apply.  The 
covenant  could  not  operate  in  favor  of  the  plaintiff,  it  was  said,  "  by  way  of 
estoppel,  to  prevent  circuity  of  action,  for  he  could  maintain  no  action  on  that 
covenant  Kor  could  it  so  operate  in  any  other  mode,  unless  there  had  been 
found  some  allegation  in  the  deed,  by  which  the  releasor  had  asserted  some  mat- 
ter to  be  true,  which  he  must  necessarily  contradict,  and  deny  to  have  been  true, 
if  he  would  claim  to  be  the  owner  of  tbe  land.  In  such  case  he  would  have  been 
eslopped,  because  the  law  will  not  penult  one  who  has,  in  snch  a  solemn  manner, 
admitted  a  matter  to  be  true,  to  allege  it  to  be  iiUse.  '  This,'  says  Kent,  '  is  Uie 
reason  and  foundation  of  the  doctrine  of  estoppels;'  4  Kent's  Com.  261,  note  d, 
where  he  also  says,  '  a  release  or  other  deed,  when  the  releasor  or  grantor  has  no 
right  at  the  time,  passes  nothing,  and  will  not  carry  a  titie  subsequently  acquired, 
nnless  it  contains  a  clause  of  warranty ;  and  then  it  operates  by  way  of  estoppel 
and  not  otherwise.'  The  covenant  of  non-claim  asserts  nothing  respecting  the 
past  or  the  present.     It  is  only  an  engagement  respecting  future  conduct." 

It  is  difficult,  however,  to  imagine  how  a  more  solemn  assertion  could  have 
been  made  than  was  contained  in  the  covenant  referred  to,  which  was,  "  so  that 
nutfaer  I,  the  said  Jellison,  nor  my  heirs,  or  any  other  person  claiming  from  or 
under  me  or  them,  or  in  the  name,  right,  and  stead  of  me  or  them,  shall,  or  will 
fay  any  way  or  means,  have,  claim,  or  demand  any  right  or  title  to  the  aforesaid 
premises  or  to  any  part  or  parcel  thereof  forever."    The  decision  of  the  case 
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or  joined  with  a  coTenaiit  against  incambrances,'  but  this  con- 
struction has  not  been  generally  adopted,  it  being  considered  as 
synonymous  with  the  covenant  of  warranty.^ 

Whether  the  statutory  covenants  implied  from  the  words  "  grant, 
bargain  and  sell "  will  operate  as  an  estoppel  does  not  seem  to  be 
consistently  settled.  In  Illinois,  where  those  words  are  declared  to 
be  expresA  covenants  for  seisin,  against  incumbrances  and  for  quiet 
enjoyment,^  they  are  held  to  pass  an  after-acquired  title ;  *  but  in 
Missouri,  where  they  are  express  covenants  for  seisin,  against  iu- 

WM  perfectly  correct  upon  tbe  facte,  as,  under  tbe  regiitiy  acts,  Jellison'i  grantee 
ID  1883  wunot  boand  to  search  the  record  for  conve^anoeabj  him  prior  to  1829, 
when  Dyer  had  conveyed  to  him;  and  the  application  of  the  doctrine  of  estoppel 
1  would  haT«  been  oppoaed  to  the  theory  of  these  statutes.  At  the  same  thn«,  it 
is  difficult  to  support  the  authority  of  the  case  upon  the  prindplea  lo  well  settled 
in  New  England ;  and  it  even  became  necessary  to  overrule  some  prior  decision* 
in  the  same  State  with  respect  to  the  coveuant  of  non-claim,  which  bad  been 
recognized  aa  law  for  neariy  twenty  years,  and  had  been  elsewhere  approved. 
Wells,  J.,  in  his  dissenting  o|iinion  (published  in  SOMe.  639),  adhered,  however, 
to  the  law  OS  adopUd  generally  in  the  Northern  States,  and  was  of  opinion 
that  the  plaintiff  was  entitled  to  reeoTer.  In  the  subsequent  case  of  Curtis  e. 
Curtis,  40  Me.  24,  the  facts  were,  however,  mndi  the  same  as  those  in  Trull 
V.  Eastman,  3  Met.  121.  One  of  several  sons  released  in  bis  father's  lifetime 
all  his  present  and  future  claim  in  bis  estate,  with  a  covenant  that  neither  he 
DOF  any  one  through  him  should  ever  claim  any  right  to  the  same,  and  it  was  held 
tliat  this  precluded  him  Irom  bringing  proceedings  for  partition  after  his  father's 
death.  In  the  later  case  of  Loomis  r.  Pingree,  43  Me.  314,  it  was  said  that"  the 
decision  in  Pike  v.  Galvin  baring  been  made  more  than  nine  years,  whatever  may 
be  said  on  the  one  ude  or  the  other,  the  interest  and  peace  of  the  oommnnity  re- 
quire  that  we  should  abide  by  it."  It  is  somewhat  singular  that  in  Pike  v.  Galvin 
neither  the  counsel  nor  the  court  should  have  noticed  the  decision  in  Jackson  v. 
Bradford,  4  Wend.  (N.  T.)  622,  where  the  Supreme  Court  of  New  York  had,  in 
order  to  avoid  au  embarrassing  result  necessarily  following  from  the  application 
of  the  doctrine  of  estoppel  as  held  in  the  class  of  case*  just  cited,  been  also 
obliged  to  make  the  same  decision  as  was  pronounced  in  Tike  v.  Galvin.  An 
expectant  heir  conveyed  property  with  a  covenant  of  non-claim,  and  aflerwards 
the  estate  which  he  bad  purported  to  convey  derblved  upon  him  and  was  leried 
tipon  and  sold  by  a  judgment  creditor,  and  it  was  held  that  the  estate  passed  to 
the  sheriff's  vendee,  and  not,  by  estoppel,  to  the  prior  grantee,  as  the  covenant 
was  not  one  on  which  an  action  would  lie. 

'  Sweetser  d.  Lowell.  33  Me.  452 ;  Partridge  e.  Patten,  id.  483. 
■  TruU  D.  Eastman,  3  Met.  (Moss.)  121 ;  Miller  v.  Ewing,  6  Gush.  (Mass.) 
84;  and  see  supra,  p.  21S,  n.  2. 

*  Bev.  Stat.  184&,  §  11,  p.  104;  Gen.  Stat  1866,  p.  8fi. 

•  D'WolTti.  Haydn,  34  III  626 ;  King  t>.  Gilson,  32  id.  S63. 
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cumbranceB  and  for  fiirthar  assurance,^  it  has  been  said  that  "  these 
coTenoiits  do  not  operate  as  the  ancient  common-law  warrant;  to 
transmit  a  anbsequentl;  acquired  title  to  the  covenantee."^ 

And  this  effect  of  transferring  estates  by  estoppel  lias  been  given 
to  other  oovenanta  than  the  technical  covenants  for  title.  Thus  in 
Illinois,  a  covenant  "  that  if  at  any  time  hereafter  I  shall  acquire 
uij  further  or  additional  title  to  the  said  lot  of  land,  the  same  shall 
enure  to  [tbb  grantees]  in  proportion  to  the  interests  hereby  con- 
veyed," was  held  to  pass  the  aftei^acquired  title  as  against  asubse- 
quent  purchaser  ; '  and  in  Alabama,  where  an  beir4t-law,  who  was 
sole  devisee  under  his  father's  will,  covenanted  with  bis  co-heirs  that 
the  property  should  be  distributed  as  though  his  father  had  died 
intestate,  it  was  held  that  not  only  was  he  estopped  from  claiming  . 
the  premises,  but,  by  force  of  the  covenant,  the  land  at  once  passed 
to  the  other  heirs.* 

'  Key.  Stat.  1645,  p.  281.    Re-enacUd  in  I86fi,  1  Wagner's  Stftt.  279. 

*  dumvin  e.  Wagner,  18  Mo.  &S1 ;  Oibaon  «.  Choatean,  39  id.  566.  No  m- 
•ona  are  given  for  this  coune  of  decision  in  either  of  theie  State*. 

'  Pbeipi  v.  Kellogg,  IC  III.  132.  "Tbia  it  an  expresB  coTSDant,"  said 
Treat,  C.  J.,  in  delivering  the  opinion,  "that  snj  title  which  the  grantor 
■haU  afterwards  receive  shall  ennre  to  and  be  vested  in  the  grantees.  It  is  a 
eoveoant  moning  witli  the  land,  and  binding  on  all  persons  deriving  title  tbrongh 
tbe  grantor  with  notice  of  the  deed.    It  concladea  them  from  setting  up  title 

against  the  grantees  and  their  assigns This  deed  was  recorded  long 

before  the  esecntrix  of  the  grantor  made  the  subsequent  convejance  to  Cole, 
The  latter  and  those  claiming  under  bim  had,  therefore,  fall  notice  of  the  deed 
and  the  covenant  in  qnestion,  and  are  bound  therebj." 

It  will  be  observed  that  the  court  assumed  that  the  inbseqnent  purchaser  was 
■flbcted  with  notice  of  the  prior  deed,  from  the  fkct  of  ita  bung  on  ncord  prior 
to  tbe  convej'ance  to  him.  It  is,  however,  conceived  that  if,  as  is  almost  nniver- 
sally  held  to  be  the  law,  a  purchaser  is  not  bound  to  search  for  conveyances  hj 
his  grantor  before  the  commencement  of  the  lBtt«r's  title,  such  a  prior  recorded 
deed  would  not  be  notice  in  the  proper  application  of  that  term.  There  appears, 
however,  in  this  case  to  have  been  proof  of  possesion  by  the  plaintiffs,  which 
would  probably  deprive  the  subsequent  grantee  of  the  protection  afforded  by  the 
recording  acts ;  supra,  p.  428,  n.  2. 

<  Bean  e.  Welsh,  17  Ala.  771.  "The  legal  effect  of  this  agreement,"  said 
ihe  court,  ' '  was  to  vest  in  the  heirs  of  the  testator  the  same  title  they  would  have 
taken  had  he  died  intestate  as  to  the  lands  devised  to  the  devisee,  for  we  think 
the  principle  is  well  settled  that  an  estoppel  will  not  only  bar  a  right  or  title,  but 
will  pass  one  to  him  in  whose  favor  the  estoppel  works ; "  see  itifra,  p.  423,  n., 
for  the  remainder  of  the  opinion. 
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From  thie  review  of  the  numerous  cases  on  tliis  subject  it  will 
appear  th&t  they  by  no  means  consistently  agree,  either  as  to  the 
grounds  upon  which  they  rest  the  estoppel,^  or  as  to  Uie  coTenants 
which  will,  or  will  not,  produce  the  e&ect  of  estoppel.'  And  wheo 
the  application  of  tlie  doctrine  itself  is  or  may  be  in  many  cases 
fraught  with  such  important  practical  consequences,  we  are  bound 
to  trace  the  doctrine  to  its  source,  for  it  is  not  less  true  in  law  than 
in  logic  that  if  we  start  with  imsound  premises  and  reAson  logically, 
we  must  arrive  at  unsound  conclusions,  and  although  from  its 
nature  law  is  not,  and  can  never  be,  one  of  the  exact  sciences,  still  its 
greatest  triumph  —  that  which  has  earned  for  it  tlie  title  of  "  the 
perfection  of  reason  "  —  has  been  that  its  principles,  logically  ap- 
plied, have  never  for  any  enduring  space  of  time  been  suffered  to 
work  injustice  in  tlie  dfuly  afiairs  of  life. 

It  is  believed,  and  so  indeed  most  of  the  authorities  admit,  tiiat 
the  doctrine  which  has  been  adopted  in  giving  to  the  covenants  for 
title  all  the  high  operation  of  au  estoppel  in  passing  an  ader-acquired 
estate  by  mere  operation  of  law,  and  connecting  them  with  the  prin- 
ciple of  preventing  circuity  of  action,  has  arisen  from  &  peculiar  view 
which  has  been  taken  of  a  single  section  of  Littleton,  and  the  com- 
mentary upon  it  of  Coke.  The  passages  referred  to  are  these :  In  sec- 
tion 446  of  Littleton's  treatise, he  says,**  No  riglit  passeth  by  a  release 
but  the  right  which  the  releasor  hath  at  the  time  of  the  release 
made.  For  if  there  be  father  and  son,  and  the  father  be  disseised, 
and  the  son  (living  his  father)  releaseth  by  his  deed  to  the  disseisor 
all  the  right  which  he  hath  or  may  have  in  tlie  same  tenements, 
without  clause  of  warranty,  &c.,  and  after  the  father  dieth,  &c.,  the 
son  may  lawfully  enter  upon  the  possession  of  tlie  disseisor,  for 
that  he  had  no  right  in  his  father's  life,  but  the  right  descended 
to  him  after  the  release  made  by  the  death  of  his  father ; "  to  which 
Coke  adds,  "  if  there  be  a  warranty  annexed  to  the  release,  then 
the  son  shall  be  barred,  for  albeit  the  release  oaimot  bar  the  right 

'  That  ia  to  sKy,  manj  cases  hold  that  the  doctrine  reati  pnrel]^  on  the  ground 
of  preventing  drciiity  of  &ctioD,  while  there  are,  u  we  have  seen,  at  leaat  four 
classes  of  cases  which  enforce  the  estoppel  where  Uiere  is  no  right  of  action  at  all, 
and  hence,  of  courie,  no  inducement  to  prevent  drcuity -of  action. 

*  That  ia,  many  of  the  caaes  deem  that  they  follow  the  common  law  as  to  wtr- 
Tsnty,  when  they  apply  the  doctrine  solely  to  a  covenant  of  warranty,  whOe, 
Teoently,  nearly  as  large  a  class  apply  it  in  the  case  of  the  other  covenanlt 
for  title. 
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for  die  cause  aforea^d,  yet  the  warraDty  nutf  rebat  and  bar  him 
and  his  heirs  of  a  future  right  which  was  not  in  him  at  that  time, 
and  tlie  reason  (wliich  is  in  all  cases  to  be  sought  out)  wherefore 
a  warranty,  being  a  covenant  real,  should  bar  a  future  right,  \»for 
avoiding  a  circuity  of  oHion^  which  is  not  favored  in  law,  as  he  that 
made  the  warranty  should  recover  tlie  land  against  the  terre-tenant, 
and  he,  by  force  of  the  warranty,  to  have  as  much  in  value  ^;ainBt 
the  same  person."' 

It  will  be  observed  that  in  the  above  passages,  the  word  "  estop- 
pel "  is  not  employed.'  The  doctrine  seems  not  to  be  thought  a 
branch  of  the  law  of  estoppel,  —  the  warranty  operates  by  way  of 
rebutter  to  avoid  circuity  of  action,  an  effect  far  different  from 
that  of  estoppel,  for,  alUioagh  Coke,  in  another  part  of  bis  Oom- 
mentary,*  speaks  of  rebutter  as  being  "  a  kind  of  estoppel,"  yet,  as 
has  been  said,  this  has  reference  merely  to  the  ordinary  and  per- 
sonal effect  of  an  estoppel,  and  not  to  its  extraordinary  effect  of  ac- 
tually passing  an  estate.  For  if  the  latter  liad  really  been  the  case, 
the  whole  system  of  feudal  conveyances  would  have  been  deranged, 
and  all  distinctions  between  the  common-law  modes  of  assurance 
would  have  been  convenientiy  confounded  by  the  simple  addition  of 
a  warranty. 

These  passages  in  Littieton  and  Ooke  may  perhaps  be  better  under- , 
stood  by  a  single  reference  to  one  of  the  doctriues  upon  which  wai^ 
ranty  was  based.  It  was  one  of  the  peoaliar  attributes  of  a  warranty 
that  it  required  an  estate  to  support  it.^  Such  an  estate  was  created 
by  a  feoffment,  a  fine,  or  a  common  recovery,  the  solemnity  of  which 
was  such  as  to  create  and  pass  an  estate,  whether  rightfully  or 
wrongfully,*  and  therefore,  as  a  penalty,  if  a  tenant  for  life  en- 

'  Ab  to  this,  the  fbar  clusea  of  caaej  alrevlj  referred  to  (mpra,  p.  101,  &c.) 
fiannot  <Jaiiiii  to  rest  upon  Coke  u  authority. 

»  Co.  Litt.  266  a. 

*  The  following  MDt«Dce  from  Co.  Lin.  362  a,  is  ofleo  quoted  in  connection 
with  them :  "  Privies  in  blood,  u  the  heir,  privies  in  eaCate,  u  the  Aio&ee,  lessee, 
&c.,  priviee  in  law,  comprehending  those  who  came  Id  by  act  of  law  or  in  the 
pott,  shall  be  bound  by  and  take  advaDtage  of  estoppel ; "  but  it  is  believed  that 
no  authority  can  be  cited  to  show  that  a  wairaoty,  unaccompanied  by  a  feofiinent 
or  fine,  made  by  one  who  had  no  estate,  to  another  who  had  no  previous  estate, 
possessed  this  quality  of  an  estoppel. 

•  Co.  Litt.  362  6. 

*  Seymor'fl  caie,  10  Coke,  96;  Fiatt  e.  Oliver,  3  McLean  (C.  C. U.S.),  89; 
Kercheval  c.  Triplett,  1  A.  K.  Marsh.  (Ky.)  495. 

•  Litt.  §  &g»-«ll ;  Co.  Utt.  387  a,  367  a. 
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feoffed  aaother  in  fee,  he  forfeited  hiB  life-eBtate.  To  a  ferment, 
livery  of  seisiu  was  necessary ;  but  livery  of  seiaia  oottld  not  be 
given  unless  the  feoffor  had  the  actual  poaseasion ;  and  when  this 
was  the  case,  the  delivery  of  the  poosessioo  (of  which  the  charter 
of  feoffment  was  merely  the  aathenticatioD)  was  an  act  of  such 
notoriety  as  to  pass  an  actual  estate  to  the  feoffee,  —  au  estate  of 
fee-simple  if  the  feoffor  so  willed  it.^  Such  an  estate  could  support 
a  warranty.  The  same  doctrine  appUed  to  a  fine,  which  was  of 
equal  solemnity  and  notoriety  as  a  feoffment,  and  indeed  always 
presupposed  one,  and  which,  moreover,  divested  all  remainders 
and  interests  whatever,  except  those  limited  after  estates  tail,  while 
OS  to  common  recoveriet,  their  effect  depended  upon  the  fiction 
that  the  one  who  by  reason  thereof  lost  his  estate  was  recom- 
pensed by  a  recovery  in  value  under  the  voudier  to  warranty .> 
When,  therefore,  one  attempted  to  convey  to  a  stranger  land 
to  which  neither  of  them  had  a  title,  it  was  necessary  to  obtain 
the  possession,  and  when  this  was  done,  altliough  the  feudal  law 
declared  that  his  feoffment  should  pass  an  estete,  yet  it  was  an 
estate  subject  to  be  divested  by  the  lawful  owner,  luid  which  was 
not  assisted  by  tlie  warranty,  either  by  way  of  estoppel  or  otherwise  ; 
nor,  in  fact,  had  the  warranty  any  operation  whatever  when  tlie  pofl- 
session  was  wrongfully  obtained,  it  being  an  inflexible  rule  that  a 
warranty  commencing  by  disseisin,  and  made  for  the  purpose  of 
giving  effect  to  that  disseisin,  was  void.^ 

'  "The  formal  deliveiy  of  the  seiain  or  feudal  pouenion  which  always  took 
place  in  a  feofiinetit,  rendered  it  till  receDtlj'  an  assurance  of  great  power ;  00 
that  if  a  person  should  have  made  a  feoffment  to  anotherof  an  estate  in  fee-simple, 
or  of  anj  other  eMate,  not  warnuited  by  his  own  interest  in  the  lands,  such  a 
feoffment  would  have  operated  bj  wrong,  as  it  is  said,  and  would  have  confen«d 
npon  the  feoffee  the  whole  estate  Hmited  bj  the  feoffment,  along  with  the  seisin 
actually  delivered.  Thua,  if  a  tenant  for  his  own  life  shonld  have  made  a  feoff- 
ment of  the  lands  for  an  estate  in  fee-simple,  the  feoffee  would  not  merely  have 
acquired  an  estate  for  the  life  of  the  feoffor,  but  would  have  become  seised  of  an 
estate  in  fee-simple  by  wrong;"  Williams  oq  Real  Prop.  (9th  ed.)lll. 

■  Taltarum's  case,  Year  Book  12  Edw.  lY.  19 ;  Tudor's  Lead.  Cas.  606 
(2d  ed.)  ;  j^ott  on  Recoveries,  9 ;  and  see  supra,  p.  B  it  stq. 

'  "  Warranty  that  commences  by  disseisin,"  says  Littleton,  §  698,  "  is  in  this 
manner ;  as  where  there  is  father  and  son,  and  the  son  purchases  the  lands  and 
letteth  the  same  land  to  his  father  for  term  of  years,  and  the  father  by  his  deed 
infeoffeth  another  in  fee,  and  binds  him  and  his  heirs  to  warranty,  and  the  father 
dies,  whereby  Ihe  warranty  descendi  to  the  son,  this  warranty  shall  not  bar  the 
son,  for  notwithstanding  this  warranty,  the  son  may  well  entar  into  the  land,  or 
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Now,  nether  a  grant  nor  a  release  poeaeBsed  the  liigh  qualities 
of  a  feofiment,  a  fine,  or  a  common  recovery.'  A.  grant,  ae  ap> 
plied  to  corporeal  hereditaments,  passed  estates  in  revoreion  or 
remainder,'  while  a  release  operated  to  relinquish  an  interest  or 
claim  to  one  already  in  possession.  Neither  of  them  possessed  the 
power  to  create  and  transfer  an  actual  estate  where  none  previously 
existed.  It  was  a  familiar  principle  that  a  warranty  could  not 
enlarge  an  estate,'  and  consequently  it  could  not  matie  vaiiA  that 
which  would  otherwise  he  iuvalid.  Hence  it  follows  that  a  grant 
or  a  release  with  warranty,  of  a  defeasible  estate  or  no  estate  at  all 
to  one  having  no  previous  interest  therein,  was  as  ineffectual  as  if 
there  had  been  no  warranty  at  all.  Had  this  been  otherwise,  — 
had  tlie  effect  of  a  warranty  been  to  oonvey  to  a  grantee  or  releasee 
any  subsequently  acquired  estate, ' —  tliere  would  have  been  an  end  of 
the  common-law  rule  that  a  future  estate  could  not  be  barred  by  a 
mere  deed  to  a  stranger.  I-f,  however,  the  grantee  or  releasee  had 
a  previous  interest  or  estate  in  the  land,  the  warranty  would  knit 
itself  te  that,  and,  having  then  something  to  support  it,  would  rebut 

have  an  usize  against  the  alienee  if  he  will,  becanse  the  warranty  commenced  by 
disgeiBJn,  for  when  the  father,  who  had  but  an  eitate  for  a  term  of  years,  made  a 
feoflineDt  in  fee,  this  was  a  disseisin  to  the  son  of  the  freehold  which  waa  then  in 
the  son.  In  the  same  manner  it  is,  if  the  son  letteth  to  the  father  the  land  to 
bold  at  will,  and  afler  the  father  maketh  a  feoffment  with  warranty.  And  as  it  is 
■aid  of  the  father,  so  it  may  be  taid  of  every  other  ancestor.  In  the  same  inanaer 
is  it,  if  tenant  by  eleffU,  tenant  by  statute  merchant,  or  tenant  by  statute  staple, 
make  a  feoffment  in  fee  with  warranty,  this  shall  not  bar  the  heir  who  ought  to 
have  the  land,  because  snch  warranties  commence  by  disseisin."  See  also  Co. 
Litt.  S67,  368.  &c. 

'  See  the  celebrated  argument  of  Mr.  Knowler  in  Doe  e.  Whitehead,  3 
Bnrr.  704. 

■  Touchstone,  227,  228 ;  2  Prest.  Cony.  209. 

'  Year  Book,  U  Aas.  3n ;  Co.  Litt.  3S5  b ;  Seymor'a  case,  ID  Coke,  97 ;  nor, 
ConaeqDently,can  the  modem  covenants  for  title;  Uurdn.  Cusbing,  7Fick.(Maas.) 
169}  Corbtn  r.  Healy,  20  id.  ^14;  Kendall  v.  Brown,  7  Gray  (Mass.),  212; 
Wright  V.  Herron,  6  Rich.  Eq.  (S.  C.)  448 ;  Patterson  x>.  Moore,  15  Ark.  225 ; 
Eector  v.  Waugh,  17  Mo.  27 ;  Den  o.  Forsythe,  3  Dev.  (N.  C.)  26 ;  Den  b. 
Young,  3  Ired.  Law  (N.C.)  379 ;  Adams o.  Ross,  1  VroomfN .J.),  509  (rurersing 
B.  C.  4  Dutch.  160)  ;  and  hence  it  has  been  held  that  a  convey ani^e  which  forwant 
of  the  word  beirs  passes  only  a  life-estate,  can  neitber  be  enlarged  into  a  fee  by 
the  presence  of  a  covenant  of  warranty  to  the  grantee  and  hia  heirs,  nor  will  such 
a  covenant  operate  upon  the  latter  by  way  of  rebutter ;  Register  o.  Bowetl,  S 
Jones'  Law  (N.  C).  812.  In  Shaw  e.  Galbrwth,  7  Barr  (Pa.),  HI,  this  latter 
pcnni  was,  however,  differently  considered ;  see  a^ra,  p.  434. 
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the  warrantor  and  his  heirs  in  the  same  manner  as  if  the  support- 
ing estate  had  been  created  by  a  feoGTment  or  fine. 

By  the  application  of  these  doctrines  to  the  case  put  by  Littleton, 
it  will  be  Been  that  the  release  would  of  itself  have  had  no  opera- 
tion whatever,  as  he  expressly  says.  The  son  having  no  estate,  the 
release  of  course  passed  none.  The  reason  why  in  the  case  put 
by  Coke  tlte  warranty  was  effective,  was  that  the  releasee  had  an 
estate  to  which  the  warranty  could  attach  itself,  and  that  the  ances- 
tor's estate  had  been  put  to  a  right  of  entry  before  the  warranty  was 
made.  Had  this  not  been  so, — had  the  father's  estate  still  continued 
in  him, — tlie  warranty  would  have  been  utterly  void.  Of  the  ten  req- 
uisites usually  mentioned  as  necessary  to  ^ve  effect  to  a  warranty, 
there  are  two  which  are  here  essentially  applicable.  fHrst,  that  the 
estate  to  be  barred  should  have  been  divested  and  put  to  a  right  of 
entry  before  or  at  the  time  when  the  warranty  was  made  ;  and,  sec- 
oudly,  that  the  estate  of  the  warrantee  should  have  had  a  substantial 
existence  before  or  at  that  time.^  Both  of  these  requisites  were  pres- 
ent in  the  case  referred  to.  Tlie  estate  of  the  father  had  been  di- 
vested and  put  to  a  rigtit  of  entry  before  the  warranty  made  by  the  son, 
and  also  tlie  warrantee  had  a  substantial  interest  or  estate,  tliougfa 
taking  effect  by  disseisiu  only,  at  the  time  he  received  the  warranty. 

*  "  To  every  good  warrantj  in  deed  thftt  mnat  b»r  and  bind,  Ifaese  thinga  ftre 
requisite.  Fint,  that  the  person  that  dorh  warrftut  be  a  person  able.  Second, 
that  the  warrant;  be  nude  by  deed.  Third,  that  there  be  some  eatst«  to  which 
the  warranty  is  annexed  that  may  support  it.  Fourth,  that  the  estate  to  which  the 
warranty  is  annexed  be  auch  an  estate  as  is  able  to  support  it.  Fifth,  that  the 
warranty  descend  upon  him  that  is  heir  of  the  whole  blood  by  the  common  law  to 
bim  that  made  tbe  warranty.  Sixth,  that  he  that  is  heir  do  continue  to  be  so.  and 
tiiat  neither  the  descent  of  the  title  nor  the  warranty  be  itfterrupted.  Seventh, 
that  the  estate  of  freehold  that  ia  to  be  barred  be  put  to  a  right  of  entry  or  action 
before  or  at  the  time  of  the  warranty  made,  and  that  he  to  whom  the  warrant; 
doth  descend  have  then  bnt  a  right  to  the  land,  for  a  warranty  will  not  bar  any 
estate  of  freehold  or  inheritance  in  oh,  in  possession,  reversion,  or  remainder, 
that  is  not  displaced  and  put  to  a  right  before  or  at  the  time  of  the  warranty 
made,  thongh  after  and  at  the  time  of  the  descent  of  the  warranty  the  estate  of 
freehold  or  inheritance  be  displaced  and  divested.  Eighth,  that  warranty  take 
e&^  in  tbe  lifetime  of  tbe  ancestor,  and  that  be  be  bound  by  it,  for  the  heir 
shall  never  be  bound  by  an  express  warranty,  but  where  the  ancestor  was  bound 
by  the  same  warranty.  Ninth,  that  the  heir  claim  in  tbe  same  right  that  tbe  ances- 
tor does.  Tenth,  that  the  heir  that  is  to  be  barred  by  the  warranty  be  of  full  age 
at  the  time  of  tbe  fall  of  the  warranty ;"  Touchstone,  186 ;  Seymor's  case,  10 
Coke,  96  b;  Tudor'a  L«ad.  Cts.  (3d  ed.)  616. 
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If  the  warrantee  had  been  a  total  stranger,  he  would  have  had  no 
preriouB  eatate  to  which  the  warranty  could  be  attached ;  and  as 
the  release  only  passed  what  estate  the  releasor  had  {which  was  no 
estate  at  all),  and  did  not,  like  a  feoffment,  create  an  actual  estate, 
the  warranty  would  hare  been  wholly  inoperative.'  If  the  mere 
addition  of  a  warranty  could  hare  produced  the  efiect  supposed  to 
have  been  attributed  to  it,  —  if  estoppel  and  warranty  had  been  as 
identical  as  they  are  supposed  to  be,  and  if  the  interest,  when  it 
accrued,  fed  the  warranty,  all  distinction,  as  has  been  already  said, 
between  the  common-law  modes  of  assurance  would  have  been  con- 
veniently overcome  by  the  simple  addition  of  a  warranty,  —  future 
estates  could  have  beeu  transferred  to  a  mere  stranger  without  the 
notoriety  of  a  feofimeut,  a  &ne  or  a  recovery,^  and  the-  introduc- 
tion of  conveyances  taking  effect  by  virtue  of  the  statute  of  Uses 
would  have  been  needless.' 

'  This  line  of  ai^meat  was  adopted  b  j  the  counsel  for  the  defendant  in  the 
caie  ofRectore.  Waugh,  17  Mo.  13,  as  hi  which  die  court  said,  "The  strong 
Tiem  presented  bj  the  coansel  for  the  defendant  are  supported  hy  a  great  weight 
of  aathori^,  but  the  reasoning  oa  which  the7  are  founded  has  been  insensiblj 
undermined,  and  principle!  which  stood  out  in  bold  relief  when  the  feudal  policjr 
was  the  idol  of  the  law  have  gradually  lost  their  force."  The  court,  however, 
decided  the  case  on  another  ground  against  the  estoppel ;  see  supra,  p.  406,  n.  3. 

*  So,  to  render  effectual  a  covenant  to  stand  seised  to  uses,  it  was  necessarj 
that  the  covenantor  should  have  a  vested  estate ;  and  therefore  a  covenant  to 
■land  seised  of  land  which  the  covenantor  should  afterwards  purchase  was  void; 
2  Sanders  on  Uses,  83 ;  Preston's  note  to  the  Touchstone,  p.  166.  "  A  nun  can- 
not by  a  covenant  raise  a  use  out  of  land  which  be  hath  not ; "  Yelverton  V. 
Telverton,  Cro.  Eliz.  401;  s.  c.  Moore,  34S ;  although  at  the  present  day  a  cove- 
nant to  charge  or  dispose  of  lands  hereafter  to  be  acquired  will  be  enforced  in 
eqaitjr ;  Wright  o.  Wright,  t  Tes.  Sen.  409 ;  Metcalfe  •.  Archbishop  of  York, 
1  Mylne  &  Craig,  Ml ;  Lyde  v.  Myun,  1  Mylne  &  Keen,  68S ;  s.  c.  4  Simons, 
605 :  Welleslej  r.  WeUeslejr,'  ^  Mylne  &  Craig,  679. 

Tbe  doctrine  held  by  the  English  courts  at  the  present  day  on  the  subject  of 
estoppel  will  be  found  in/Va,  p.  4S5.  If  it  be  argued  in  favor  of  the  doctrine  of 
estoppel  as  held  in  many  parts  of  this  country,  that  the  effect  of  covenants  for 
title  is  to  raise  a  use  in  favor  of  the  purchaser  which  the  statute  would  at  once 
execute,  the  answer  is,  tbat  it  was  requisite  to  the  execution  of  a  use  under  the 
statute,  that  there  should  be  an  estate  or  seisin  out  of  which  the  use  was  to  arise, 
and  therefore  contingent  uses,  during  the  suspension  of  the  contingency,  could 
not  }>e  executed  by  the  statute ;   1  Sanders  on  Uses,  231. 

■  A  bargain  and  sale  with  warranty  by  a  tenant  for  life,  would,  according  to 

this  doctrine,  have  produced  a  discontinuance,  —  a  result  not  properly  attributable 

to  such  a  mode  of  conveyance  as  a  general  rule  ;  Gilbert's  Tenures,  119  ;  Sey- 

mor'scase,  10  Coke,  96;  McEee  t>.  Ffout,  3  Dalt.  (Pa.>486;  Prest.  Law  Tracts, 

27 


by  Google 


418  THE  OPEBATIOK   OP  COTEirAlITS  FOB  TTTLB 

It  is  not  meant  by  these  remarks  to  deny  that  the  presence  of  a 
covenant  for  title  may  not  properly  operate  aa  a  personal  rebutter, 
vhich  will  prevent  the  grantor  and  his  heirs  from  getting  possession 
of  the  laud  when  he  or  they  subsequently  aoquire  a  title  to  it. 
Such  a  doctrine  seems  in  its  general  application  to  be  correct,  bat 
it  is,  with  great  deference,  submitted,  that  it  is  not  strictly  a  branch 
of  the  law  of  estoppel,  in  the  absolute  and  technical  sense  in  which 
that  word  has  in  some  cases  been  used.^ 

Now,  there  are  two  grounds  upon  which  most,  if  not  all,  of  the 
cases  which  have  been  referred  to  can  rest  with  entire  accuracy. 

One  is,  that  the  covenants  operate  as  a  personal  rebutter  merely, 
and,  for  the  purpose  of  avoiding  circuity  of  action,  prevent  the 
grantor  or  his  heirs  from  setting  up  the  after-acquired  estate,  which 
equity  would  of  course  compel  him  or  them  to  convey  to  the  prior 
grantee.^ 

The  other  is,  that  the  effect  of  the  covenants  is  as  if  a  particular 
recital  or  averment  li&d  been  introduced,  and  that  the  grantor  was 
therefore  estopped  by  his  deed  from  denying  its  efficacy.^ 

Tract  2.  In  Jacocks  e.  Gilliam,  3  Murphey  (N.  C),  47 ;  S.  C.  4  Hswka  (N.  C). 
Sll,  it  was  held  that  a  bargain  and  sale  with  wamnt}'  by  a  teoant  in  tail  did  not 
operate  aa  a  discontinuance,  and  in  Pollock  r.  Speidel,  17  Ohio  St.  439,  it  waa 
dedded  that  such  conveyance  would  not  eatop  the  snbsequent  donees  in  tail; 
lupra,  p.  211,  n.  2. 

'  A  class  of  cases  is  often  qnoted  to  support  the  connection  between  a  cove- 
nant of  warranty  and  estoppel.  These  are  cases  of  leases  wbere  the  lessor's  sub- 
sequently acquired  eetate  enurea  to  the  benefit  of  the  lessee,  and  a  subsequent 
pnrcbaaer  takes  the  laud  subject  to  the  lease;  Bawlyus'  case,  4  Coke,  52  j 
TreriTau  e.  Lairrence,  1  Salk.  276 ;  Weale  n.  Lower,  Pollezfen,  66.  Bat  these 
cases  proceed  upon  a  different  principle.  In  the  first  place,  the  absence  or 
pretence  of  a  wanSiDty  formed  no  part  of  them,  and  we  have  no  reason  to  sap- 
pose,  as  was  suggested  in  Pelletreau  v.  Jackson,  11  Wend.  (N.  Y.)  1 19,  that  the 
decision  in  Rawlyns'  case  turned  upon  the  implied  covenant  for  quiet  enjoyment. 
Secondly,  the  relation  between  the  landlord  and  tenant  is,  in  every  degree,  more 
peculiar  than  that  of  vendor  and  purchaser.  There  is  always  an  understood  con- 
tract between  them  that  the  lessor  is  conveying  an  estate  which  will  support  the 
lease,  and  there  is  room  for  the  operation  of  estoppel  in  ita  highest  function. 

■  Lewis  p,  Baird,  3  McLean  (C.  C.  U.  S.),  80;  Henderson  d.  Overton,  3 
Yeig.  (Tenn.)  397  ;  Chew  c.  Barnet,  11  Serg.  &  Rawie,  389 ;  Reese  v.  Smith, 
12  Mo.  351 ;  Steiner  t>.  Baughmau.  2  Jones  (Pa.) ,  108  ;  Brovm  v.  Manter,  1  Fos- 
ter (N.  H.),  £28 ;  Fierce  v.  Milwaukee  R.  R.,  24  Wis.  664 ;  see  Butler  d.  Seward. 
10  Allen  (Mass.),  467 ;  see  also  it^ra. 

*  Thus  in  Goodson  t^  Beacbam,  24  6a.  150,  it  was  said,  "  Nims,  when  be  made 
the  deed  to  Beaofaam,  had  no  title,  but  his  deed  was  an  attempt  to  convey  the 
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Neittter  of  these  grounds,  however,  woald  give  to  the  rebutter  or 
to  tlie  estoppel  the  high  efficacj  of  actually  tran^errir^  the  after- 
acquired  eatate. 

The  practical  difference  between  these  two  effects,  — between  the 
ooTeoaats  for  title  operating  as  a  rebutter,  b;  placing  the  grantor 
and  his  heirs  under  a  disability  to  claim  the  after-acquired  estate, 
and  operating  as  an  actual  transfer  of  that  estate  itself —  is  felt  in 
two  important  connections  :  first,  as  between  the  purchaser  and  hie 
heirs  and  assignees  on  the  one  side,  and  the  grantor  and  his  heira 
on  the  other ;  and,  secondly,  as  between  the  purchaser  and  a 
subsequent  porcbaser  from  the  grantor. 

First,  then,  as  between  the  purchaser  and  the  grantor  and  his 
heirs. 

It  would  at  first  sight  appear  to  make  little  difference  whether 
as  between  these  parties,  the  after-acquired  estate  actually  passes 
to  the  purchaser  by  direct  operation  of  law,  or  whether  the 
latter  is  secured  in  his  possession  &om  the  foot  that  the  grantor 
and  his  heirs  are  not  allowed  to  claim  it,  —  whether  the  purcliaser 
has  the  valid  title  actually  and  finally  vested  in  him,  or  whether  the 
only  person  who  has  the  better  title  is  under  a  disability  which  pre- 
vents him  from  setting  it  up.' 

fee,  and  it  wu  a  de«d  with  a  ^arraaty.  Tbia  shorn,  fint,  that  it  was  tlie  infen- 
tion  that  tba  land,  the  whole  interest  in  the  land,  ahoald  be  cODvejred  to  Beacham ; 
■econdly,  that  Beacham  had  paid  the  purchafle-money.  Such  being  the  intentioo, 
the  coQseqaeDce  wouli^  be  that  if  Nims  should  alterwards  acquire  the  title,  he 
would  be  bound  to  convey  it  Co  Beaubam,  as  much  bo  aa  if  the  contract  were  one 
ttanding  in  the  form  ofa  bond  for  title.  Perhaps  this  would  be  the  conaequence 
even  without  the  warranty ;  Taylor  p.  Debar,  3  Ch.  Cat.  212  ;  Wright  e.  Wright, 
1  Tea.  409 ;  Noel  t>.  Bewley,  3  Simons,  403 ;  Smith  t.  Bater,  1  Yoonge  &  Coll. 
Ch.  323;  Jones  c.  Kearney,  1  Drury  &  War.  169,  cited  in  Bawle  on  Covenants 
for  Title,  428 ; "  and  see  infra,  p.  486. 

'  In  Buckiogbam  v.  Htmna,  2  Ohio  St.  R.  Sol,  which  was  decided  since 
these  remarks  were  first  written,  this  distinction  was  noticed,  and  the  appli- 
cation  of  the  doctrine  of  estoppel,  to  the  extent  claimed  by  some  of  the  New 
England  cases,  would  have  been  nnjnit  in  the  extreme,  and  was  properly  limited 
by  the  court.  One  Ramey,  who  had  no  title  whatever  to  certain  land,  mort- 
gaged it  in  1830  to  the  plaintiS',  and  in  1839  the  land  was  patented  to  him  by  the 
government.  The  equitable  title  to  the  land  was  in  Eveland,  who,  in  1817,  had 
conveyed  it  to  the  defendanL  In  1841  Eveland  filed  a  bill  against  Ramey, 
setting  up  his  eqaitable  ownership,  and  that  the  patent  to  the  latter  was  made 
as  trustee  for  him,  and  praying  for  a  conveyance  of  the  legal  title,  which,  in 
1842,  was  decreed  to  b«  made.  These  proceedings  in  equity  were  offered  in 
evidence  in  an  ejectment  by  the  plaintiff  (the  mortgagee  of  Ramey)  against  the 
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The  practical  di^renoe  is,  bowcver,  tliis :  where  by  virtue  of  the 
estoppel  supposed  to  be  created  by  the  coveoauts  for  title,  the  afler- 

defendant  (the  grantee  of  EvelAnd),  and  were  admitted  by  the  court.  "  Upon 
this  Btate  of  facta,"  etid  Ranney,  J,,  who  delivered  the  opinion  in  the  Supreme 
Conrt,  "  it  IB  claimed  by  the  plaintiff's  counsel  that  when  Ramey  became  invested 
with  the  l^al  title  in  18S9,  by  patent  from  the  government,  it  instantly  passed  to 
his  grantees  in  the  mortgage  by  force  of  the  covenant  of  warranty,  and  that 
there  was,  consequently,  no  title  remaining  in  Barney  upon  which  the  decree  sob* 
sequently  made  in  favor  of  Evelaod  could  operate.  The  legal  title  having 
passed  to  the  mortgagee,  could  only  be  diverted  in  favor  of  paramount  cqui^, 
in  a  proceeding  to  which  they  were  parties,  and  by  decree  agiunst  them. 
Whether  a  conveyance  executed  by.  one  having  do  title  and  subsequently 
acquiring  it  thus  passes  to  the  grantee,  or  remuns  with  the  grantor  under  a 
total  disability  to  use  it  to  the  prejudice  of  bla  grant,  is,  in  almost  all  cases, 
entirely  immaterial,  and  therefore  much  looseness  of  expression  is  to  be  found  in 
the  language  used  in  the  ailjudged  cases  which  relate  to  the  subject.  Indeed,  we 
think  it  is  not  very  material  in  this  case ;  but  as  it  has  been  particularly  adverted 
to  in  the  argument,  we  shall  express  our  views  upon  it. 

*'  It  is  nniveraally  agreed  that  the  subsequently  acquired  title  enures  to  the 
benefit  of  the  grantee  by  way  of  estoppel,  and  binda  not  only  the  grantor,  but 
all  persona  claiming  under  or  through  bim,  and  passes  with  the  land  to  any  and 
all  persons  holding  under  the  grantee  (citing  Douglass  v.  Scott,  5  Ohio,  198), 
irifra,  p.  4S7.  .  .  .  The  import  of  the  language  used  In  these  cases  ia  certainly 
unmistakable.  It  supposes  the  after-acquired  title  to  pass  from  ^e  grantor  to  bia 
heirs  or  assigns,  but  still  conclusively  bound  by  the  estoppel,  creating  a  total  dia- 
ability  in  their  hands  to  use  it  to  the  prejudice  of  the  former  grant  with  warranty. 
Indeed,  it  seems  veij  clear  that  the  doctrine  of  estoppel  could  have  no  possible 
application  in  such  an  event,  unless  this  were  the  case.  If  the  title  did  not 
remain  in  the  grantor,  but  immediately  passed  to  the  grantee,  it  would  be  im- 
possible that  any  interest  or  title  could  descend,  upon  the  death  of  the  grantor, 
to  bis  heir,  or  pass  by  any  subsequent  deed  to  his  assignee.  If  it  did  not,  neither 
conld  have  any  title  to  assert,  and  consequentiy  could  not  be  said  to  be  estopped 
from  asserting  what  they  had  not ;  since  the  very  idea  of  an  estoppel  is  a  denial 
of  the  right  of  a  party  to  assert  the  truth,  or  set  up  an  interest  or  title  he  has, 
when  it  woold  conflict  with  his  own  previous  acknowledgment  or  undertaking 
under  seal,  or  operate  a  fraud  on  othere  to  do  so. 

"  The  ground  upon  which  the  doctrine  of  estoppel  has  always  been  applied 
to  deeds  is  that  it  avoids  circuity  of  action ;  Jackson  r.  Waldron,  13  Wend.  206. 
It  had  its  origin  in  the  ancient  law  when  the  grantor  by  his  covenant  of  warranty 
was  bound,  upon  the  eviction  of  the  grantee,  to  restore  him  lands  of  eqnal  value. 
This  has  been  to  this  day  no  further  changed  than  to  allow  a  pecuniary  equivalent 
to  be  awarded  in  place  of  lands.  But  for  the  application  of  this  doctrine,  the 
grantor  might,  with  his  subaequentiy  acquired  title,  oust  his  grantee;  and  the 
moment  this  was  done  the  right  of  the  grantee  would  he  perfect  to  compel 
the  grantor  to  restore  him  the  same  or  other  lands  of  equal  value ;  thus  attain- 
ing in  two  suita  precisely  what  is  now  attained  b}'  disabling  the  grantor  in 
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acquired  estate  actuall;  paases  to  and  vesta  ia  the  purchaser  by 
mere  operation  of  law,  it  must  uecesaarily  relate  back  aod  take 
effect  as  if  it  had  origiually  passed  by  the  cooTeyauce  to  him ; 
attd  hence  in  an  action  to  recover  damf^es  for  a  breach  of  the 
covenant  of  warranty,  a  verdict  must  be  ordered  for  the  de- 
fendant; or  if  the  action  were  for  a  breach  of  the  covenant 
for  seiein,  though  there  might  be  a  technical  breach,  yet  the 
plaintiff  would  be  entitled  to  nominal  damages  only ;  ^  and  thus  if 

tlie  first  matAnee  from  niing  the  after-acquired  title  to  the  prejadice  of  hia 
grant. 

"  But  if  the  title  pused  from  the  grantor,  as  booh  as  it  came  to  him,  to  hia 
grantee,  it  ia  evident  the  former  could  not  recover  the  poeseMlon,  and  the  latter 
would  have  no  right  to  recover  on  his  covenant.  The  grantee  ivould  have  the 
tiUe,  iriih  perfect  ability  to  depend  upon  it,  and  of  course  perfect  abilit;'  to  pre- 
vent a  breach  of  the  coveoant,  without  the  necegait;  of  calling  to  his  aid  the 
doctrine  of  eatoppel,  and,  indeed,  without  anj  posaibilitj  of  appljing  it.  The 
remedy  afforded  to  the  grantee  in  a  court  of  equity  is  entirely  inconsistent  with 
the  idea  that  the  title  passes.  Sugden  on  Vendors,  vol.  iii.  p.  4S0  (<ee  tupra, 
p.  199,  and  iJifra,  p.  435),  lays  down  the  doctrine  in  that  court  thug :  ■  And  if  a 
man  sell  an  estate  lo  which  he  has  no  title,  and  after  the  conveyance  acquire  the 
title,  be  will  be  compelled  to  convey  it  to  the  purchaser.'  How  convey  a  title 
which  the  grantor  no  longer  has  P  Or  what  necessity  or  propriety  of  decreeing 
a  conveyance  to  a  purchaser  who  already  has  the  title  in  advance  of  making  the 
decree  f  .  .  .  But  it  is,  perhaps,  not  very  material,  in  the  decision  of  this  case, 
whether  the  view  we  have  taken,  or  that  of  the  plaintiff's  counsel,  is  adopted. 
Whether  the  estoppel  works  upon  the  estate  and  binds  an  after-acquired  title  as 
between  parties  and  privies,  or  immediately  paaaes  the  title  to  the  grant«e,  in 
ordinary  cases,  it  is  clear  there  is  a  limit  to  its  operation  which  controls  it  in 
the  present  case,  and  deprives  tlie  lessors  of  the  plaintiff  of  all  benefit  from 
the  doctrine  in  dther  point  of  view.  ...  In  this  case  the  defendant  claims  by 
an  equitable  title  paramount  to  Rsmey,  and  long  anterior  to  the  date  of  the 
mortgage  to  the  lessors  of  the  plaintiff.  When  the  legal  title  came  to  Ramey, 
he  held  it  as  a  mere  trustee  for  Eveland,  and  when  it  was  taken  from  him  by  the 
decree,  It  went  entirely  unincumbered  with  any  estoppel  ariiiing  from  the  cove- 
nant in  the  mortgage.  Indeed,  if  the  legal  title  atiU  remained  in  Ramey,  or  the 
lessors  of  the  plaintiff,  it  is  by  no  means  certain  that  either  would  be  permitted  to 
disturb  the  possession  of  the  ctgtui  que  tnut  even  in  an  action  of  ejectment.  .  .  . 
Upon  the  whole  case,  we  are  of  opinion  that  the  legal  title  conveyed  to  Ramey 
by  patent  Irom  the  government  remained  in  him  in  trust  for  Eveland,  until  it 
was  divested  by  the  decree  and  transferred  to  him;  that  the  record  was  admis- 
aible  to  establish  this  fact ;  and  foriher,  to  show  that  Eveland  obtained,  claimed, 
and  poaBeesed  the  land  by  a  right  paramount  to  Barney,  and  anterior  to  the 
mortgage,  and  be  is,  tberelbre,  not  prima  facU  estopped  to  assert  the  legal  titie 
thus  derived  by  the  covenant  of  warranty  which  Ramey  made  with  the  lessors 
of  the  plaintiff." 

'  Thus  in  Baxter  o.  Bradbury,  20  Me.  360,  where  the  grantee  being  in  pot- 
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ttie  land  bad  diminiBhed  in  price,  the  purchaser  would  not  have  tihe 
option  either  to  retain  it,  or  to  ofifer  to  re-convef  it  and  recover  its 

WBsioo  brought  an  action  "  on  the  covenaitt  for  geisin  in  a  deed  of  warraotj," 
the  court  below  baring  rejected  evidence  offered  bj  the  defendant  to  proTS  diat 
after  his  conveyance  to  the  plaintiff  the  valid  title  had  been  conveyed  to  hita,  it 
irae  argued,  in  auppoit  of  the  admiiaibilitj  of  the  evidence,  that  the  defendant 
having  afterwards  acquired  a  perfect  title  to  the  land,  it  enured  to  the  plaintiff 
bj  estoppel,  and  the  Supreme  Court  aaatuned  this  position,  and  held  that  the 
plaintiff,  by  taking  a  general  covenant  of  warranty,  not  only  assented  to,  but 
■ecured  and  made  available  to  bhnwlf  all  the  legal  coaseqnenoeB  reanlting  from 
that  covenant,  and  that  having  before  tiie  commen (cement  of  the  action  acquired 
the  seisin  whichitwaa  the  object  of  both  covenants  to  secure,  he  conld  be  entitled 
only  to  nominal  damages.  "  If,"  said  the  court,  "  Whitney  and  Whitten  were 
seised  immediately  upon  the  execution  of  their  deeds,  which  were  executed  a  few 
days  ailer  that  upon  which  the  plaintiff  declares,  their  eeisiu  at  once  ennred  and 
passed  to  him  in  virtue  of  the  covenant  of  general  warranty  in  his  deed ;  Somes 
t>.  Skinner,  3  Pick.  £2.  It  has  been  insisted  by  Uie  counsel  for  the  pluntiff  that 
this  effect  depends  upon  the  election  of  the  grantee,  and  that  the  plaintiff  here 
would  reject  the  title  arising  by  estoppel.  But  we  are  aware  of  no  legal  piinciple 
which  can  sottain  this  position.  In  the  last  case  cited  the  court  says  '  that  the 
general  principle  to  be  deduced  from  all  the  authorities  ii  that  an  instrument 
which  legally  creates  an  estoppel  to  a  party  undertaking  to  convey  real  estate, 
he  having  nothing  in  the  estate  at  the  time  of  the  conveyance,  but  ai^iuiring  a 
Utle  afterwards  by  descent  or  purchase,  does  in  fkct  pass  an  interest  and  a  title 
front  the  moment  such  estate  comes  to  the  grantor.'  The  plaintiff,  by  taking  a' 
general  covenant  of  warranty,  not  only  assented  to,  but  secured  and  made  avail- 
able to  himself  all  the  legal  consequence*  resulting  frora  that  covenant.  Having, 
therefore,  under  his  deed,  before  the  commencement  of  the  action,  acquired  tbe 
■eisin  which  it  was  the  objeot  of  both  covenants  to  secure,  he  could  be  entitled 
only  to  nominal  damages,  and  in  our. judgment  the  evidence  was  legally  ad- 
tnissible.'' 

So,  in  Reese  n.  Smith,  12  Uo.  S44,  it  was  sud :  "  Where  there  is  a  covenant 
of  seisin  which  is  broken,  and  subsequently  to  the  breach  the  covenantor  acquires 
tbe  title,  if  there  ba  in  the  deed  a  covenant  of  general  warranty,  by  virtue  of 
which  the  covenantee  will,  by  operation  of  law,  be  vested  with  the  snbsequentif 
acquired  titie,  the  damages  can  be  bnt  nominal "  (for  the  facts  and  tbe  opinion 
of  the  (^onrt  in  this  caae,  see  supra,  p.  S67) ;  McCarUiy  r.  Leggett,  S  Hill 
(N.  Y.),  134,  cited  tupra.  p.  2G6;  Cornell  t>.  Jackson,  3  Cush.  (Mass.)  fi06. 
cited  tupra,  p.  3S0,  n.  3  (bat  see  the  more  recent  case  of  Blanchard  e.  EUia,  1 
Gray  (Mass.),  199,  ivpa,  p.  277). 

So,  in  King  e.  Gitson,  32  HI.  348,  King  conveyed  certain  Iota  to  which 
be  had  no  title,  to  Gilson,  vrith  covenants  for  seisin  and  of  good  right  to  conv^, 
and  afterwards,  by  several  mesne  conveyances,  they  became  rested  in  Hillman, 
who,  using  Gilaon's  name,  brought  covenant  against  King.  After  suit  bronght, 
and  before  trial,  the  real  owner  of  the  lota  conveyed  them  to  King.  In  the  court 
below,  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  amount  of  tbv 
consideration-money,  but  this  was  reversed  on  appeal,  and  it  was  held  that  ai 
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ooDaideratioD.     Sut^  a  coarse  of  decision,  as  has  beea  said  ia 

tlie  tide  subsequentlj  acquired  by  King  immediatalj  enured  to  the  benefit  of 
the  pluntiff,  the  latler  wss  entitled  to  nominal  dAmages  only.  "The  next 
queBtion  preeented  for  eonai deration,"  tild  Walker,  J.,  wbo  delivered  the  opin- 
ion, "  is,  whether  tbe  perfecting  o(  the  title  i»  a  bar  to  a  re(.-OTei7  or  operate* 
to  mitigate  the  damage  .  .  .  Ilad  a  suit  been  initituted  by  him  [the  plaintiff], 
Utd  a  recovery  had,  before  the  appellant  procured  the  deed  from  Easly,  the 
measure  of  damages  would  have  been  ihe  purchase-money  with  interest.  In  snch 
B  case  the  grantee  does  not  obtain  what  he  purchased.  But  it  seems  to  be  a  rule 
of  general  application  that  in  all  actions  on  contrai-ta  sounding  in  damages,  and 
ot  this  diaracter  ia  covenant,  the  plaintiff  is  entitled  to  recover  damages  only  to 
the  extent  of  the  injury  sustained.  If  circumstances  exist  which  mitigate  the 
injury,  they  most  be  considereil  in  measuring  the  damages ;  Inland  v.  Stone,  10 
Uaas.  469 ;  Baxter  v.  Bradbury,  SO  Me.  260.  In  the  latter  of  these  cases  it 
af^ared  that  the  defendant,  after  suit  was  instituted  upon  the  covenant,  acquired 
the  title,  and  it  was  held  that  the  recovery  could  only  be  for  nominal  damages. 
And  the  cases  of  Cotton  k.  Ward,  S  Monr.  304 ;  Reese  v.  Smith.  12  Mo.  344 ; 
and  Cornell  v.  Jackson,  3  Cush.  506,  fully  sustain  this  doctrine.  The  exception 
to  die  general  rule  that  the  plaintiff  is  entitled  to  recover  all  the  damages  he  haa 
fepparently  sustained  at  the  commencement  of  the  suit,  seems  to  be  based  upon 
tbe  fact  that  when  tbe  covenant  is  taken,  the  covenantee  pays  bis  money  with  tbe 
design  of  acquiring  tide  to  the  premises  and  not  to  make  a  loan,  and  when  be 
Eias  obtained  what  he  purchased,  he  has  sustained  no  injury.  Technically  there 
has  been  a  breach  of  the  covenant  for  vrbicfa  tbe  law  gives  a  right  of  recovery, 
'but,  having  the  title  for  which  he  contracted,  he  can  only  recover  nominal  dam- 
ages. .  .  .  Whilst  the  grantor  cannot  satisfy  the  breach  of  his  covenants  offleiBin 
with  other  lands,  be  may  substantially  discharge  the  breach  by  acquiring  the  dde 
■t  any  time  before  the  damages  are  assessed ; "  S.  p.  Burke  c.  Beveridge,  15 
Minn.  208,  dted  rupra,  p.  266.  "  If,  indeed,"  said  the  court,  in  Bean  v.  Welsh, 
17  Ala.  773,  "  an  estoppel  could  not  operate  as  a  conveyance,  or  as  a  medium 
through  which  the  tide  wotdd  pass  to  bim  in  whose  favor  the  estoppel  works,  we 
might  frequently  lock  up  the  title  in  bim  and  his  heirs  against  whom  the  estoppel 
operated;  and  the  party  for  whose  benefit  it  was  intended  might  find  himself 
without  title,  and  unable  to  recover  fh>m  a  mere  intruder ;  for  if  the  title  to  the 
after-acquired  estate  did  not  pass  to  tbe  grantee  by  meani  of  the  estoppel,  but 
it  only  precluded  tbe  grantor  from  asserting  an  after-acquired  dtle,  it  would  be 
^fficult  to  see  bow  he  could  recover  in  ejectment  fi«m  one  who  had  no  tide.  To 
■bow  tide  in  another  would  not  enable  him  to  recover,  and  be,  having  none, 
could  not  maintain  the  suit.  To  give,  therefore,  the  full  efibct  to  an  estoppel, 
it  is  clear  that  it  must  frequently  operate  to  pass  (be  tide."  He  mistake,  how- 
ever, seems  to  be  in  supposing  that  the  purchaser's  remedy  ia  necessarily  at  law 
instead  of  being  in  a  court  of  equity,  or,  as  was  said  by  Judge  Hare,  in  his  note 
to  Duchess  of  Kingston's  case,  2  Smith's  Leading  Cases:  "There  can  be  no 
doubt  of  the  validity  of  the  conveyances  in  question  in  these  cases,  in  equity, 
nor  perhaps  that  the  grantors  were  estopped  from  disputing  them  at  law,  but  it 
would  seem  very  doubtful  whether  they  should  have  been  regarded  as  trausfer- 
nng  the  legal  dde  itself,  or  as  doing  any  thing  more  than  entitling  the  grantees 
to  come  into  equity  for  a  conveyance." 
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another  part  of  this  treatise,^  obviously  fastens  upon  the  purchaaer 
the  subBequently-acquired  title  noleru  volens,  depriving  him  of  the 
option  whether  to  accept  it,  or  to  fall  back  apon  the  coveaants ; 
in  other  words,  it  has  virtually  the  .same  effect  as  an  injunctioQ 
restraining  him  from  proceeding  at  law  upon  the  ooTenants.* 

The  injustice  of  such  a  result  seems,  however,  sufficiently  obvioQS, 
and  in  a  case  in  New  York  it  was  held,  with  much  force  of  Krga' 
ment,  that  equity  would  not,  under  such  circumHtances,  interfere 
at  the  instance  of  the  party  bound  by  the  covenant,'  and  the  author- 
ity of  this  decision  has  been  several  times  recognized  and  followed. 

'  See  tupra,  p.  267. 

*  And  see  the  case  of  Reese  t>.  Smitli,  12  Mo.  344,  tupra,  p.  287,  where  the 
purchwer  wm  actnall}'  compelled  to  lake  the  ftfter-acqaired  title,  and  enjoiiiBd 
from  proceeding  at  law  on  his  covenanti. 

'  Tucker  c.  CUrke,  2  Sandf.  Ch.  (N.  Y.)  96.  The  pardiaMr  having  refuMd 
to  rticeiye  a  valid  title  which  hie  vendors  tendered  to  him,  together  wiili  the 
cosla  of  an  action  which  he  had  instituted  for  a  breach  of  his  covenants,  the 
vendors  filed  &  bill  to  compel  him  to  accept  this  title,  but  it  was  dismissed  bj 
Sandford,  V.  C,  who  said,  "The  complainants  do  not  ask  the  eoart  to  compel  a 
specific  perfonDance  of  an  open  agreement.  They  seek  to  compel  the  defendant 
to  give  up  his  claims  under  a  deed  executed  seven  ^ean  before  the  bill  was  filed. 
The  executed  contract  waa,  that  the  complainants  were  seised  of  these  lots,  and, 
if  they  are  not,  that  the;  should  repay  the  consideration-money.  This  is  sou^it 
to  be  recoDsidHTed  and  turned  into  a  contract,  by  which,  if  it  should  ever  turn 
out  that  they  were  not  seised,  they  might  either  repay  the  consideration  or  pro- 
cure a  good  title  to  be  conveyed.  It  would  have  been  a  little  more  plarndbU  if 
there  were  a  semblance  of  mutuality  about  it,  so  that  the  defendants  might  have 
caused  them  to  procure  a  good  title  on  discovering  the  defect.  But  there  is  no 
pretence  that  the  defendant  had  any  such  equity.  The  compUinaote'  ground 
amounts  to  this :  If  the  lots  had  become  worth  two  or  three  times  the  price 
which  the  defendant  paid  for  them,  then  they  could  set  up  the  outctandiag  title, 
deprive  the  defendant  of  bis  speculation,  and  throw  him  upon  the  covenants  in 
his  deed,  which  would  restore  hira  to  the  consideration  paid.  If,  on  the  other 
hand,  tlie  lots  should  depreciate  very  much,  the  complainants  would  procnre  the 
outstanding  title  for  him,  and  retain  the  price  which  he  paid.  There  is  no  equity 
or  fairness  in  this,  and  the  court  cannot  grant  the  relief  prayed  by  the  bill  with- 
out first  making  such  a  contract  for  the  parties ;  a  contract  which  they  never  did 
make,  and,  1  presume,  never  would  have  made,  if  any  failure  of  title  had  been 
supposed  probable  when  the  conveyance  was  executed."  And  to  the  same  effect 
was  the  decision  in  Bingham  c.  Weiderwax,  1  Comst.  (N.  ¥.)  filS ;  see  supra, 
p.  275.  In  Woods  e.  North,  6  Humph.  (Tenn.)  310,  an  executor  sold  with 
a  covenant  that,  as  executor,  he  was  seised,  and  had  good  right  to  convey 
property  which,  in  fact,  belonged  to  himself  in  common  with  other  devisees  of 
(he  testator,  and  which  the  will  gave  htm  no  authority  to  sell.  The  purchaser 
filed  a  bill  to  reacind  the  contract  on  the  ground  of  impositioii,  and  peodiog 
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For  if  the  acquiBitioa  of  the  after-acquired  estate  operates  merely 
as  a  personal  rebutter,  giving  to  the  coveoantee  a  right  to  come 
into  equity  for  its  couveyaDce  to  him,'  he  would  have  the  option  of 
either  doing  thia,  or  of  recorering  damages  on  fata  covenant,  and 
the  covenantor  could  not  compel  him  to  do  the  one  in  preference  to 
the  other.  Thia  point  has  been  directly  presented  in  several  recent 
cases  in  New  York,  Massachusetts,  Indiana  and  Wisconsin,  and 
it  has  been  decided,  upon  great  apparent  soundness  of  principle, 
that  when  the  grantee  had  been  actually  evicted,  the  after-acquired 
title  cannot,  without  the  consent  of  the  latter,  be  made  to  enure  to 
him  by  way  of  estoppel,  either  to  defeat  his  right  to  a  recovery  in  an 
action  on  the  covenants  for  titla,^  or  to  reduce  the  measure  of  his 

this,  the  pramiiM  were  sold  bj  the  deyiseea,  and  purchtued  b;  the  defendant, 
who  then  tendered  a  deed  in  bia  indindual  capacity,  fiat  the  court  held,  that 
thia  offer  preientod  no  good  reaoon  for  denjing  tbe  relief  prayed  by  the  bill. 
"  If  the  complainant  were  compelled  to  take  thia  title,  the  price  he  agreed  to 
gWe  for  the  land  would  enore  to  the  individual  benefit  of  the  defendaDt.  He 
baa  pnrchased  the  land,  and  ia  bound  to  hia  co-heira  only  for  the  price  he  bid  at 
the  lale,  nnder  the  decree  before  mentioned,  while  he  would  get  all  the  benefit 
of  tbe  exorbitant  price,  it  may  be,  which  the  complainant  waa  to  give.  But  if  a 
party  fraudulently  aetl  and  convey  an  ettata  to  which  there  waa  no  title,  the 
vendee  who  comet  into  equity  to  rescind  the  contract  will  not  be  compelled  to 
take  an  «iler-acquired  title  from  the  Tendor."  (This  case  ia  not  afllected  by 
Blackraore  e.  Shelby,  8  Humph.  (Tenn.)  489,  for  ihere  tbe  contract  had  not 
been  coasammated  fay  execution  of  the  deed ;  and  it  it  familiar  that  the  vendee 
will  be  compelled  to  take  the  title,  if  acquired  by  bis  vendor  at  any  time  before 
final  decree.)  It  may  be  remarked  of  Wooda  v.  North  that  the  preaence  of 
fraud  in  the  caae  waa  only  material  in  giving  tlie  plaintiff  a  atanding  in  equity  to 
readnd  tbe  contract,  and  the  principle  of  the  ease  appliea  equally  in  any  case 
where,  from  other  drcamatancea,  tbe  plaintiff  would  be  entitled  to  relief  in 
equity,  or  to  damagaa  on  hia  covenanta  in  a  court  of  law. 

'   /n/ra,  Ch.  XV. 

1  Blancbard  e.  Ellis,  1  Gray  (Mass.),  193;  see  the  opinion  of  the  conrt, 
mipra,  p.  277  d  teq. ;  Bingham  t.  Weiderwas,  1  Comat  (N.  Y.)  509,  for  see  the 
bctaaodopinionofthecourt,  njpnt,  p.  27fi.  Burton  r.  Reeds,  20  Ind.  87.  Bar- 
ton conveyed  certain  lands  to  Reeds,  with  covenanta  for  title,  on  which  the  lat- 
ter, being  evicted  by  paramount  title,  brought  auit.  Alter  action  brought,  tbe 
paramount  title  was  conveyed  to  Burton,  who  pleaded  this  fact  in  bar.  But  the 
court  said,  "  The  appellant  aays  that  having  bought  in  and  inveated  himself  with 
the  paramonnt  title,  the  plaintiff  is  not  entitled -to  more  than  nominal  damages. 
Tbe  general  doctrine  ia,  '  that  A,  having  no  title,  makes  B  deed  to  B  with  fiill 
covenants  of  warranty,  and  A  subsequently  aoquirea  title  by  deacent  or  purchase, 
he  is  estopped  by  bis  covenant  as  ^ainit  his  grantee,  to  deny  that  he  had  a  good 
title  at  the  time  of  tbe  grant,  and  such  new  title  is  taid  to  enure  to  the  grantee.' 
It  is  conceded  that  this  rule  applies  where  the  action  ia  upon  the  covenant  for 
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damages.  Id  other  words,  the  option,  vhen  there  be  one,  should  be 
the  optioa  of  the  part;  eutitled  to  the  benefit  of  the  covenants, 
rather  than  the  option  of  the  party  bound  b;  them. 

witiil,  and  where  the  coTensntee  ii  in  potaeitton,  but  contended,  that  where  die 
gnntor  purcbasei  the  paramount  title  after  the  eviction  of  hit  grantee,  such  title 
does  not  enure  to  hii  grantee  hj  wav  of  eBtoppel,  without  his  content,  ao  as  to 
defeat  his  ri(^t  to  maintain  an  action  npon  the  covenants  of  wairanty,  and  the 
quiet  enjoyment,  and  to  recover  the  consideration  paid  hj  him  and  interest. 
This  view  of  the  rule,  and  the  exception  to  it,  seems  to  accord  with  the  wei^it 
of  authority,"  and  the  court,  dting  Blanchard  v.  Ellis,  npra,  continDed,  "  Xhia 
decision  is  soitained  by  various  adjudicated  cues,  and  enunciates  a  principle 
which  seems  to  be  clearly  right ;  Tucker  r.  Clarke,  3  Sandf.  Ch.  (N.  Y.)  % ; 
Bingham  v.  Widerwax,  1  Comst.  £13.  If,  then,  we  are  correct  in  onr  conclusion 
that  the  plaintiff  in  this  case  was  erictAd  from  the  premises,  such  eviction  evi- 
dently occurred  prior  to  the  ioadtution  of  this  suit,  and,  in  sequence,  the  title 
acquired  by  the  defendant  after  its  commencement  cannot,  in  the  absence  of  llie 
plaintiff's  assent,  be  allowed  to  enure  to  him,  either  in  bar  of  the  action  or  in 
mitigation  of  damages." 

Id  Noonan  ».  Ilsley,  21  Wis.  139,  tbe  phuntiff,  having  no  title  to  certain  lots, 
conveyed  them,  in  1856,  to  the  defendant,  who  gave  hia  due-lull  for  a  portion 
of  the  purchase-money  of  the  same.  In  April,  1862,  the  plaintiff  soed  on 
the  due-bill,  and  the  defendant,  by  way  of  defence  and  counter  claim,  alleged 
a  breach  of  the  plaintiff's  covenant  for  seisin.  In  November,  IS62,  after  tbe 
action  bad  been  commenced,  the  plaintiff  acqmred  the  good  title  to.  the  lot, 
which  he  claimed  at  once  enured  to  the  defendant  and  deprired  him  of  thii 
defence,  and  ao  the  court  below  charged,  but  this  was  reversed  in  the  Supreme 
Court.  "  The  defendant,"  said  Downer,  J.,  who  delivered  the  opinion,  "  was 
entitled  to  a  fair  indemnity  for  all  tbe  damages  be  had  austained.  All  tbe  ralea 
on  this  subject  have  been  framed  with  a  view  to  give  him  such  damagea  as  will 
indemnify  him.  These  rules  are  in  lubstanoe  as  follows:  If  tbeie  is  an  entire 
failure  of  title,  and  the  vendee  has  had  no  actual  possession,  be  is  en^tled  to 
recover  the  purcbase-mon^  and  interest  from  the  date  of  the  deed.  If  the  title 
to  a  part  of  the  lands  only  fails,  he  is  entitled  to  recover  the  purchaae-money  and 
interest  of  that  part.  If  the  title  hils,  and  he  has  had  actual  possession  of  the 
land,  be  is  entitled  to  recover  tbe  purchase-money  and  interest  thereon  for  such 
length  of  time  as  he  himself  may  be  liable  for  the  use  and  occupation  of  tbe 
premises  to  the  rightful  owner,  whi^  is  in  most  of  the  States  not  exceeding  six 
years  preceding  the  rendition  of  the  judgment.  If  he  has  bad  possession  until 
the  statute  of  limitations  baa  closed  upon  all  adverse  clvms,  and  the  title  is  thus 
perfected  in  him,  he  can  recover  only  nominal  damages ;  and  if  there  is  a  COV&< 
naot  of  warranty  in  the  deed  to  him,  and  his  grantor,  before  snit  brought,  and 
probably  before  judgment  in  the  action  for  breach  of  the  covenant  of  seinn 
acquires  the  title,  it  enures  to  his  benefit,  and  if  be  has  had  possession  and  is  not 
liable  to  any  one  for  the  use  of  the  premises,  the  damages  are  nominal.  There- 
fore, if  tbe  defendant  or  his  vendee  had  had  actual  possession  of  tbe  premises 
from  the  data  of  tbe  deed  of  the  ^untiff  to  Mm,  he  would  still  have  the  right  to 
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Secondly,  as  between  the  purchaser  and  a  subsequent  purchaser 
from  the  grantor.  The  practical  results  of  this  doctrine  of  estop- 
pel, when  apidied  as  between  the  purchaser  and  the  grantor,  yield 
in  importance  to  those  which  arise  in  the  connection  we  are  iiowto 
consider.  It  has  been  already  said  that  the  class  of  cases  which 
have  been  cited  hold  that  the  estoppel  created  by  the  covenants 
operates  actually  to  transfer  the  after-acquired  title,  by  mere  oper- 
ation of  law,  and  even  against  the  consent  of  the  party  entitled  to 
the  benefit  of  the  covenants.  *'  The  obligation  created  by  estoppel," 
it  has  been  said,  "  not  only  binds  the  party  making  it,  but  all  per- 
sons  privy  to  him ;  the  legal  representatives  of  the  party,  those  who 
stand  ill  his  situation  by  act  of  law,  and  all  who  take  his  estate  by 
contract,  stand  in  his  atead,  and  are  subjected  to  all  the  conae- 
quencfls  which  accrue  to  him.  It  adheres  to  the  land,  is  transmitted 
with  the  estate,  it  becomes  a  muniment  of  title,  and  all  who  after- 
wards  acquire  the  title  take  it  subject  to  the  burden  which  the 
ezistence  of  the  fact  imposes  on  it."  ^  Such  a  course  of  decision, 
if  logically  followed,  leads  to  the  result  that  the  after-acquired  title 
rests  in  Che  grantee,  not  only  as  against  the  grantor  and  his  heirs^ 

recover  damage*  eqnal  to  interest  on  the  contideratioa-money  of  the  two  lots  for 
mx  yun  preoeding  the  delivary  of  the  deed  to  the  plaintiff,  if  the  trial  had 
taken  place  at  or  about  the  date  of  the  deed ;  for  the  reason  that  the  oecapant 
would  be  liable  to  the  plaintiff's  vendor.  It  can  hardly  be  contended  that  the 
damages  should  be  leas  when  the  deed  of  the  pluntiff  gave  the  defendant  no 
right  of  posaesflion  and  was  followed  by  no  actual  poiieBuon.  The  true  rule  of 
damages  in  snch  case  must  be  either  the  value  of  the  use  of  the  premiBes  for 
the  time  the  grantee  had  neither  poaaesaioa  nor  tbe  right  of  possession,  or 
int«reBt  on  the  consideration-money  for  that  time,  and  we  think  the  latter.  Such 
damages  tbe  instruction  precluded  the  defendant  from  recovering,  and  for  that 
reason  the  judgment  mnit  be  reversed ;  "  and  the  court  rated  Tucker  e.  Clarke 
with  approbation,  distinguished  Baxter  v.  Bradbury,  and  disapproved  of  Reese 
S.  Smith,  mtpra,  p.  267  et  seq. 

>  Douglass  r.  Scott,  6  Ohio,  198;  Wark  v.  Willard,  13  K.  H.  S89;  White  tr. 
Fatten,  24  Rck.  324 ;  Dudley  o.  CadweU,  19  Conn.  226 ;  Pike  e.  Galvin,  29  Me. 
18S ;  Bank  of  Dtica  ti.  Mersereiu,  8  Barb.  Ch.  (N.  Y.)  G67 ;  Massie  r.  Sebastian, 
4  Bibb  (Ky.),  436.  In  Dickenon  v.  Talbot,  14  B.  Mon.  (Ky.)  64,  it  waa  said 
(bat  the  estoppel  passed  not  the  equitable  bat  the  legal  title  to  tbe  prior  grantee ; 
and  in  the  case  of  Jsrvis  o.  Aikens,  25  Tt  635,  it  was  sud:  "  The  estoppel, 
when  it  runs  with  the  land,  operates  npon  the  title,  so  as  actually  to  alter 
tli6  interei>t  in  it  in  the  hands  of  the  heir  or  aasigns  of  the  person  bound  by 
tin  estoppel,  as  well  as  in  the  handa  of  such  person  himself; "  see  this  case 
itifra,  p.  428,  n.  2. 
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but  as  against  a  subsequent  purchaser  from  the  latter  of  the  afler- 
acquired  title.^ 

It  need  hardly  be  repeated  that  in  this  applicatioa  of  the  doctriue 
of  estoppel  it  cannot  be  held  to  rest  on  the  preventing  circuity  of 
action,  as  the  ataiffnee  of  the  covenantor  could  never  be  liable  to  the 
prior  coTenaatee,  or  to  any  one  claiming  under  him. 

And  the  result  itself,  when  applied  to  the  case  of  a  bona  fide  pur- 
chaser without  notice,  cannot  harmonize  with  the  spirit  of  the 
registry  acts  in  force  in  tliis  country,  and  leads  to  the  position, 
which  cannot  certainly  be  considered  ta  tenable,  that  a  purchaser 
must  search  the  registry  of  deeds,  not  only  from  the  time  when  hia 
grantor  acquired  title,  but  also  for  a  series  of  years  before  that  time, 
in  order  to  discover  whether  he  had  previously  made  any  convey- 
ance (though  without  title),  to  any  other  person  ;  for  if  he  have, 
that  person  will,  according  to  this  doctrine,  hold  the  estate  as 
against  this  purchaser ;  and  if  the  property  has  passed  through 
several  hands,  a  similar  search  must  be  made  with  respect  to  every 
one  through  whose  hands  the  title  has  thus  passed.^ 

■  In  the  case  of  the  Great  FoIIb  Co.  e.  Worvter,  IS  N.  H.  452,  it  aeams  to 
tutve  been  taken  for  granted  that  Ihu  doctrioe  would  appV  "^"^J  ^  ^^  t^*^  °f  * 
purchaser  with  notice,  but  in  other  cases  the  rule  has  been  eofonied  even 
against  parchasers  without  notii;e  of  the  prior  couTejance.    See' the  ensuing 

'  This  ai^meDt  was  pressed  upon  the  Supreme  Court  of  Massacbuactti  in 
White  V.  Fatten,  24  I^ck.  324,  and  disregarded.  The  Eicts  of  that  case  afford  a 
striking  illuaCration  of  the  result  referred  to  in  the  text.  In  1833,  Thayer,  who 
had  no  title  whatever  to  certain  laud,  but  who  was  in  possession,  mortgaged  it  with 
B  covenant  of  warranty  to  White,  who  pnt  his  mortgage  on  record  id  February, 
1834.  In  July  of  that  year.  Perry,  the  &tber-in-Iaw  of  Thayer,  and  tbe  real 
owner  of  the  land,  conTeyed  it  to  the  latter,  who  the  next  day  mortgaged  it  to 
Fatten.  This  mortgage,  and  the  deed  firom  Perry  to  Thayer,  were  recorded  on 
the  3d  of  August  following.  Thayer  continued  in  possession  until  1636.  when 
he  was  dispossessed  by  Patten,  ander  an  execution  upon  a  jndgment  obtuned 
against  him.  A  writ  of  entry  was  then  brooght  by  White  against  Fatten. 
Under  these  circuoutances.  Patten's  counsel  urged,  with  great  force,  that  under 
the  registry  acts  Patten  had  done  enough  to  search  the  record  hack  to  the  time 
when  Thayer  acquired  title,  that  is,  &om  July,  1834 ;  and  that  any  search  before 
that  time  should  properly  be  directed  to  conveyances  or  mortgages  given  by 
Ferry,  the  real  owner,  and  not  by  Hiayer,  who  bad  no  shadow  of  title.  Never- 
theless, the  court  held,  upon  the  authority  of  cases  arising  under  lease*  (see  them 
dtedandezplaiaed,in/ra,  p.  418,  n.  l),thatthe  estoppel  created  by  the  mortgage 
in  1833  bound  the  subsequent  mortgagee  of  the  aflerHM^uired  title,  and  the 
case  was  decided  in  bvor  of  the  demandant.     Sach  an  application  of  the  doc- 
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Such  a  doctrine,  thus  carried  to  its  logical  results,  cannot  stand 
the  test  of  experience,'  and  it  is  not  to  be  wondered  at  that,  in  re- 
cent cases  decided  since  these  snggestions  were  first  made,  courts 
have  distinctly  held  that  as  against  a  subsequent  purchaser  without 
notice  the  after-acquired  title  does  not  enure  to  a  prior  grantee.^ 

trine  of  estoppel  obvionslj  sirikea  a  decisive  blow  at  the  protec^on  intended  to 
be  afforded  bj  onr  regiBti7  acts. 

It  is,  moreoTer,  corioa*  that  the  case  was  perbapa  Tightl7  decided  upon  the 
fitcti,  but  it  certainly  was  not  decided  upon  that  point,  viz.,  Tbajer,  the  mort- 
gagor, was  in  poueuion,  which,  pei4iaps,  might  have  been  enough  to  pat  the 
•ubaeqaent  mortgagee  npon  inquiry  aa  to  the  nature  of  his  title,  and  thus  de- 
luive  him  of  the  protec^ou  otherwise  afforded  by  the  regirtrj  acts,  as  these  acts 
are  only  intended  to  protect  a  purchaser  who  is  without  actoal  or  conetnictive 
notice.  It  is  evident,  however,  that  many  cases  night  occur  in  which  there  is 
no  BcCoal  possesMDD,  aod  where,  therefore,  the  element  of  notice  could  not  be 
introduced  to  the  prejudice  of  the  subsequent  purchaser. 

The  argument  derived  from  the  registry  acts  was  also  ui^ed  in  Jarvis  v. 
Aikeni,  26  Vt.  635,  but  the  court  said,  "  It  is  not  seriously  chumed  by  the  coun- 
sel for  Catherine  Murphy,  but  that  the  subsequent  title  acquired  by  Aikens 
would  enure  to  the  benefit  of  Jarris,  so  as  to  estop  Aikens  and  his  heirs  from 
claiming  title  against  him  and  his  assignees ;  but  it  is  said  that  the  principle 
should  not  be  applied  as  between  the  purdiaser  and  a  subsequent  purchaser 
from  the  grantor,  and  that  to  so  I4>ply  it  wonld  be  at  war  with  onr  registry  sys- 
tem. This  is  a  point  of  some  importance,  and  well  deserves  consideration." 
AAer  then  quoting  the  langnage  naed  in  Douglass  d.  Scott,  6  Ohio,  198 ;  «tfpra, 
p.  437,  the  opinion  continued:  "  In  this  view  of  the  case  our  registry  system  can 
have  no  control  of  the  question.  There  was  no  title  in  Aikens  when  he  deeded 
to  Murphy ;  it  bad  before  passed  to  Jarris,  and  was  vested  in  him.  In  the  case 
from  24  Pick.  324  (White  V.  Fatten,  supra),  the  point  was  specially  made  by 
counsel  that  this  doctrine  was  in  conflict  with  their  registry  system,  bot  the 
conrt  did  not  regard  the  objection.  The  same  objection  has  been  made  in  other 
eases,  but  without  eflbct." 

'  For,  as  Judge  Hare  has  well  said,  "  It  necessarily  tends  lo  give  to  a  vendee 
who  has  been  careless  enough  to  buy  what  the  vendor  has  not  got  to  si-Il, 
ft  preference  over  subsequent  purchasers  who  have  expended  their  money  in  good 
Aith,  and  without  being  guilty  of  negligence ; "  note  to  Duchess  of  Kingston's 
ease,  2  Smith's  Lead.  Cas.  (7th  ed.). 

'  Thus,  in  Bivins  d.  Vinzsnt,  15tia.  521,one  who  had  drawn  a  tract  of  land  in 
K  lottery  conveyed  it  by  deed,  containing  a  covenant  of  warranty,  to  a  purchasur ; 
the  tract  was  subsequently  granted  by  the  State  to  the  drawer,  who  then  con- 
veyed it  to  another  purchaser  wilhout  notice,  and  it  was  held  that  the  title  did  not 
enure  to  the  prior  purchaser  by  estoppel.  In  the  anbseqaent  case  of  Way  o. 
Arnold,  18  Ga.  181,  Pyncbeon,  having  no  title  to  certain  lands,  conveyed  them 
to  the  plaintiff  with  covenants  of  warranty,  and  subsequently  acquiring  the  title, 
conveyed  it  to  the  defendant ;  and  the  court  was  "  quite  clear  that,  notwithstand- 
ing luncheon  sold  to  the  plaintiff  with  warranty,  and  afterwards  bought  tbe 
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la  PennsjlT&uia,  the  doolrine  adopted  by  the  New  England 
cases  WB8  uever  consistently  carried  to  its  full  extent,  viz.,  that 

prenuBeg,  this  after-acquired  intereat  did  not  feed  the  estoppel  and  paaa  the 
properly  in  controversy  immediately  to  the  pljuntiff ; "  and  it,  moreover,  strongly 
inclined  to  the  opinion  that  the  registry  acta,  under  the  modem  form  of  ocm-  . 
veyancing,  were  a  virtual  repeal  of  the  doctrine  of  estoppel. 

This  was  followed  by  Faimloth  e.  Jordan,  id.  S62,  where,  in  1834,  Baii|^ 
having  no  title,  conveyed  a  lot  of  ground  to  Carmichael,  who  recorded  his  deed 
in  December,  18S6,  and  whose  title  afterwarda  became  vested  in  the  plaintiA.  In 
March,  1836,  Batigh  acquired  the  title  to  the  lot  in  qaestion  and  conveyed  it  to 
Arnold,  who  duly  recorded  his  deed,  and  dirongh  whom  the  defendants  claimed. 
A  verdict  was  rendered  for  the  defendants,  and  this  was  affirmed  on  error.  "  The 
doctrine  of  estoppel  by  deed."  aaid  the  court,  "the  doctrine  that  the  donee  in  the 
younger  of  two  deeds  for  the  same  land,  made  by  the  same  donor,  is  estopped 
trom  insisting  that  the  land  was  not,  by  the  older  deed,  conveyed  to  the  donee  in 
that  deed,  is  in  direct  conflict  with  much  of  the  law  contained  in  our  registry  acta. 
Li  those  acts  is  to  be  found  thiei  rule,  — that  a  younger  deed,  if  duly  recorded,  is 
to  take  precedence  of  an  older  deed  if  not  duly  recorded.  This  rule,  as  to  the 
cases  that  fall  within  it,  is  in  direct  conflict  with  the  aforesaid  doctrine  of  estop- 
pel. And  what  cases  ftll  within  itP  Cases  in  which  the  donor  of  the  land  owned 
it  at  the  time  when  he  made  the  first  of  the  two  deeds ;  how  much  more,  then,  in 
cases  in  which  the  donor  did  not  at  that  time  own  the  land,  but  had  come  to  own 
it  at  the  time  when  he  made  the  second  deed.  We  think  it  clear,  therefore, 
nnder  these  statutes,  that  an  older  deed,  not  duly  recorded,  cannot  operate  aa  an 
estoppel  upon  a  younger  deed  duly  recorded."  In  lausey  o.  Ramsey,  S3  Ga. 
627,  the  warranty  was  held  to  rebut  (not  to  atop)  the  grantor  who  bad  made  the 
deed  before  he  acquired  title ;  "  and  after  he  had  acquired  tide,  he  himself,  in 
the  face  of  his  warranty,  sued  hta  warrantee  for  the  land,"  and  was,  of  course, 
held  not  to  be  entitled  to  recover  ;  Henderson  o.  Hackney,  S3  id.  392;  see  alao 
Goodson  V.  Beac^am,  21  id.  l&i,  dted  mpra,  p.  418,  n.  S. 

In  the  recent  case  in  Minnesota  of  Burke  d.  Beveridge,  16  Minn.  206,  the  court 
seem  Co  take  the  same  view  of  the  law.  Jackson,  having  no  title  to  certain  lands,  con- 
veyed them  witk  covenant  of  warranty  to  the  defendant,  who  neglecl«d  to  record 
his  deed,  and  the  latter  conveyed  to  the  plaintiff  with  covenants  for  seisin,  of 
good  right  to  convey,  for  quiet  enjoyment  and  of  warranty.  Jackson  subse- 
quently acquired  the  good  title,  and  conveyed  it  to  Hitchcock  by  a  duly  recorded 
deed.  The  plaintiff  sued  for  breach  of  the  covenants  for  seisin  and  of  good 
right  to  convey,  and,  on  the  part  of  the  defendant,  it  was  contended  that  tbe 
after-acquired  title  of  Jackson  at  once  enured  to  the  benefit  of  the  plaintiff,  and 
consequently  that  Hitchcock  took  nothing,  and  that  the  damages  could  be  but 
nominal;  hat  the  court  said,  "It  is  unquestionable  that  the  deed  flxim  Jackson  to 
the  defendant  not  having  been  recorded  till  after  the  making  and  recording  of 
that  from  Jackson  to  Hitchcock,  is  ^nma/arw  void  as  against  the  latter;  Jack- 
son t).  Given,  8  Johns.  (S.  Y.)  1S9 ;  Durham  v.  Day,  Id  id.  667.  But  he  sug- 
gests that  the  record  of  the  mortgage  given  by  defendant  to  Jackson  ought,  with 
that  of  the  deed  to  the  pluntiff,  to  operate  to  rebut  the  presumption  of  Hitch- 
cock's good  Gtith.    But  it  is  entirely  dear  that  the  record  of  that  deed  and 
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when  a  coDveyance  contained  certain  covenants  for  title  an  after- 
acquired  title  actually  paaaed  by  estoppel,  —  at  least  it  was 
never  made  to  depend  entirely  apon  the  presence  or  absence  of 
those  coTCuants.  In  an  early  caae,^  it  was  stud, "  J.  U.  sells  and 
.  oonveys  land  to  which  he  has  no  title,  bat  afterwards  acquires 
title.  Can  his  heirs  recover  against  his  grantees  ?  It  appears  to  me 
that  in  such  case  they  would  be  estopped  by  their  father's  deed  from 
denying  his  title,  and  if  there  were  occasion  for  further  assurance, 
equity  would  compel  them  to  make  it ; "  and  it  was  added  :  "  In 
equity,  a  grantor  conveying  land  for  which  he  has  no  title  at  the 
time  shall  be  considered  a  trustee  for  the  grantee,  in  case  at  any 
time  afterwards  he  should  acquire  title."    And  iii  a  later  case  ^  it 

mortgage  wu  not  conrtructire  notice  to  Hitchcock;  2  Leafl.  Cu.  in  £q.  181. 
And  u  there  iraa  therefore  do  presamption  of  Uir  tiiat  he  knew  of  their  existence, 
and  u  the  fact  that  such  record  exiited  would  have  of  itself  no  tendency  to  proT<j 
tbu,  he  knew  it  did,  and  aa  defendant  introduced  no  evidence  tending  to  prove 
any  actoal  notice,  not  even  that  Hitchcock  examined  the  recorda  before  taking 
liis  deed,  there  waa  no  error  in  the  failore  of  the  court  below  to  aubmit  the  qnes- 
tion  of  actoal  notice  to  the  jar}',"  and  it  was  held  that  the  plaintiff  was  entitled 
to  recover  the  araonnt  of  the  consideration  with  interest. 

While  Ae  sheets  of  the  Snt  edition  of  this  treatise  were  going  through  the 
press,  a  case  occurred  to  the  aatbor  io  practice  which  farther  illustrates  the  doc- 
trine here  referred  to.  A  house  and  lot,  which  were  subject  to  a  ground-rent, 
vera  sold  to  a  pnrcbaser  "  under  and  subject  to  the  payment  of  the  said  ground- 
rent,"  bat  at  the  end  of  the  Aobendum  was  inserted,  "tVeed,  exonerated,  dis- 
charged, and  forever  Indemnified  and  saved  harmless  against  him,  the  said 
(vendor)  and  bis  heirs,  of  and  from  the  said  ground-rent,  and  every  part  thereof." 
A  year  after  this  deed  was  executed,  the  ground-rent  was  conveyed  to  this  ven- 
doK  llkia  was  not,  of  course,  an  extinguishment  of  the  ground-rent,  as  the  title 
to  tite  ground  and  the  rent  waa  never  united  in  the  same  person  at  one  lime ; 
Charnley  r.  Hansbnry,  1  Harris  (Fa.),  16.  Upon  a  sale  made  by  the  original 
purchaser,  it  was  objected  to  the  title  that  although  by  the  words  in  the 
&a6endum  the  vendor  and  his  heirs  were  estopped,  yet  that  in  case  the  ground- ' 
rent  shoidd  be  conveyed  to  a  snbseqnent  purchaser,  be  would  not  be  bound  to 
search  the  record  for  conveyances  by  hia  vendor  prior  to  the  time  when  be 
acquired  title  to  the  gTound>rent,  and  a  release  was  therefore  insisted  upon  and 
obtained  from  the  original  vendor.  Such  a  release  would  have  been  needless  if 
the  doctrine  of  White  e.  Fatten  be  sound,  as  the  estoppel  created  by  the  covenant 
woold  have  operated  even  upon  and  against  a  subsequent  purchaser  from  the 
original  vendor.  But  since  the  recent  case  in  Fennsylvania  of  Calder  n.  Chap- 
man, 2  F.  F.  Smith,  359  (irt/ra,  p.  434),  such  a  result  could  not  have  happened. 

'  McWiUianis  c.  Nisly,  2  Serg.  ft  Kawie,  615.  Whether  the  conveyance  by 
J.  M.  did  or  did  not  contain  covenants  for  title  is  not  stated  in  the  report. 

*  Chew  e.  Bamet,  11  Sei^.  ft  Rawle,  S89,  per  (ribBon,  C.  J.  Wilson  having 
an  equitable  title  to  certain  lands,  conveyed  them  to  the  plaintiff  with  cov- 
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wa3  distinctly  held  in  a  very  able  opinioD  that  the  acquisition  of 
tlie  subsequent  title  enabled  the  prior  purchaser  to  demand  in 
equity  a  conveyauce  from  the  grautor,  but  did  not  Test  the  title  in 
him  of  itself  by  estoppel.  "  In  the  case  of  a  conveyauce  before  the 
grantor  has  acquired  the  title,  the  legal  estate  is  not  transferred  by 
the  etatate  of  Uses,  but  the  conveyance  operates  as  an  agreement 
which  the  grantee  is  entitled  to  have  executed  in  chancery."  ^ 

In  Brown  v.  McConniek,  however,  the  doctrine  that  the  after- 
acquired  estate  "  by  operation  of  law  immediately  passes  to  the 
grantee,"  was  applied  to  its  full  extent,  and  apparently  against  a 
purchaser  without  notice.' 

enanta  of  special  warranty  and  for  rurtber  asiurance.  Tbe  legal  title  waa 
■ubsequently  convejed  to  Wilaon,  who  mortgaged  it,  and  it  wu  held  that  the 
pkintifTtook  lubject  to  the  mortgage.  "Judge  Wilson  having  nothing  bnt  an 
equitable  title,"  aaid  Gibson,  C.  J.,  "  oonld  convej  nothing  more.  Hii  deed, 
tberefore,  passed  to  tbe  plaintiff  only  an  equitable  title.  But  it  is  said  tbe  sub- 
Beqnent  conreyance  to  Judge  Wilaoo  enured  to  the  benefit  of  the  plaintiff.  It 
did  so,  but  only  b  equity,  and  to  entitle  him  to  call  for  a  conveyance  from  Jndge 
Wibon,  and  not  as  vesting  the  title  in  him  of  iteelf,  as  contended,  by  estoppel. 
The  facta  presented  coastitnte  the  ordinary  case  of  a  conveyance  before  tbo 
grantor  has  acquired  the  title,  in  which  the  conveyance  operates  as  an  agreement 
to  convey,  which,  when  the  title  has  been  subsequently  acquired,  may  be  enforced 
in  chancery."  But  not,  of  course,  as  agunsl  a  subsequent  purchaser  without 
noUce,  as  was  this  mortgagee.  It  may  be  proper  to  say  that  in  Pennsylvania 
a  mortgagee  is  a  purchaser;  Lancaster  d.  Dolan,  1  Rawle,  231. 

■  See  accordingly  Taylor  u.  Dabar,  2  Cas.  in  Ch,  312,  supra,  p.  190,  n. ; 
Wright  B.  Wright,  I  Ves.  409 ;  Noel  v.  Bewley,  3  Simons,  108 ;  Smith  t>.  Baker,  1 
Tounge  &  Coll.  Ch.  223,  tupra,  p.  199,  n.  2;  Jones  e.  Kearney,  1  Drury  &  Warren, 
159i  Goodson(i.BeBcham,24Ga.l54,  wherethisnotenasdted;  andinStelnerv. 
Baughman.S  Jones  (Pa.),  108,  tbe  same  learned  judge  remarked:  "Tbe  covenant 
went  directly  to  the  land  defined  by  the  courses  and  distances  ;  and  had  the  ven- 
dor subsequently  purchased  the  part  of  it  in  question,  a  chancellor  would  have 
compelled  him  to  convey  it  over  again,  in  order  to  make  good  his  former  deed  ; 
and  this  on  an  equity  from  the  fact  that  he  had  received  value  for  it." 

'  6  Watts,  60.  This  was  a  strong  case.  McConnel,  cluming  to  own  the 
premises  under  a  survey,  conveyed  in  1788  to  Harvey,  by  deed  containing  cove- 
nants for  seisin  and  general  warranty.  Nine  years  after,  the  real  owners,  named 
Brown,  conveyed  to  McConnel,  who,  to  secure  the  payment  of  the  consideration- 
money,  on  the  same  day  gave  his  bonds  with  a  warrant  of  attorney  to  enter  judg- 
ment, and  judgments  were  entered  upon  them  six  days  after.  Under  these 
jndgmetits  the  premises  were  sold  by  the  sheriff,  whose  vendee  brought  ejectment 
against  those  claiming  under  Harvey  ;  and  Bogera,  J,,  who  delivered  the  opinion 
of  the  court,  said :  "  Tbe  first  question  ia  aa  to  the  legal  effect  of  the  deeds,  which 
the  conn  below  decided  was  to  pass  immediately  to  Harvey  all  the  right  which 
McConnel  acquired  in  the  land  by  virtue  of  the  deed  from  the  Browns  to  him. 
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But  in  a  recent  case,  the  question  was  squarely  presented  in  con- 
nection with  the  registry  acts,  and  the  doctrine  placed  upon  its 

And  this  IB  A  principle  too  well  setlled  to  admit  of  dispute.  When  a  pierson  con- 
v«jB  land  ill  which  he  hu  no  interest  at  the  lime,  but  afterwards  acquires  a  title 
to  the  same  land,  he  will  not  be  permitted  to  claim  in  opposition  to  bis  deed  from 
tlie  grantee,  or  any  penon  claiming  title  from  the  grantee  i  13  Johns.  307 ; 
11  Johns.  91  \  Co.  Litt.  265.  The  operation  of  the  pHucipte  is,  that  imme- 
diately OD  the  execution  of  the  deed  of  1797,  from  Brown  and  others  to  McCon- 
nel,  it  enured  to  the  benefit  of  Harvey,  the  grantee  of  the  land,  by  virtue  of  the 
previous  deed  of  the  2d  of  January,  1788.  At  that  period,  therefore,  by  opera- 
tion of  law,  Harvey  was  the  owner  of  the  premises  in  question.  And  the  legal 
effect  will  be  the  same,  whatever  may  have  been  the  intention  of  MuConuel  in 
making  the  purchase  from  Brown,  although  the  presumption  undoubtedly  ia  that 
it  was  intended,  in  good  faith,  to  carry  into  effect  his  sale  to  Harvey.  But  it  is 
alleged  that  the  judgment  on  whiuh  the  plaintiffs  claim,  being  for  the  purchase- 
money,  although  not  entered  until  lix  days  afVer  the  conveyance,  is  a  hen  on  the 
properly  conveyed  byflrown  toMuConnel.  Butbonds,  with  a  warrant  of  attorney 
to  coDtess  judgment,  althoogh  given  to  secure  the  purchase-money,  are  but  a  per- 
sonal security  until  judgment  entered,  and  consequently  after  the  delivery  of  the 
deed  and  before  the  judgment  had,  the  grantor  hod  no  lieo.  In  the  ioteriDediaia 
^me,  it  waa  in  the  power  of  UcConnel  to  make  any  disposition  of  the  land  he 
pleased,  either  by  sale  or  by  fubjecting  the  premises  to  the  lien  of  other  incum- 
brances. And  this  conveyance  the  vendor  can  only  avoid  by  entering  his  judg- 
ment the  same  day  the  deed  ia  debvered,  or  by  taking  a  mortgage  on  the  propertf 
■old,  for  security  of  tiie  parcluise-money.  The  counsel  for  the  plaintiff  in  error 
relies  on  Cbew  c.  Barnet,  11  Scrg,  &  Rawle,  389 ;  but  that  case  merely  decides 
tbe  general  principle  that  the  purchaser  of  an  equitablt  title  takes  it  subject  to  all 
the  countervailing  equities  to  which  it  was  subject  in  the  bands  of  the  person  from 
whom  he  purchased.  But  here,  by  the  conveyance  from  Brown  to  McConnel, 
McConnel  acquires  a  legal  title  to  tbe  premises,  without  the  lien  of  any  incum- 
brance whatever,  whether  legal  or  equitable,  which,  by  operation  of  law,  imme- 
diately pasiieB  to  his  grantee." 

In  the  subsequent  case  of  Bellas  v.  McCarty,  10  Watts,  36,  it  was  said  by 
the  sams  learned  judge,  that  Chew  n.  Barnet  "  must  be  viewed  with  relerence 
to  the  case  decided,"  though  the  decision  in  the  case  was  not  in  point.  In  the 
previous  case  in  New  York  of  Jackson  e.  Bradford,  4  Wend.  619,  the  facts 
were  almost  identical,  and  the  decision  different.  An  heir  conveyed  certain 
land  with  a  covenant  of  non-claim.  Al'terwaids  the  estate  descended  upon  him, 
and  was  levied  upon  under  a  judgment  against  him,  and  sold,  and  the  court 
held  that  tbe  sheriff's  vendee  took,  to  the  e;iclusion  of  the  prior  grantee,  and 
it  escaped  from  the  application  of  the  doctrine  of  estoppel  by  holding,  as  haa 
since  been  done  In  Maine  (m/pra,  p.  S93),  that  no  aition  wonld  lie  upon  a 
covenant  of  non-claim,  and  hence  there  would  be  no  estoppel.  In  Kennedy  t. 
Skeer,  8  Watts,  9S,  there  was  a  mere  assignment  of  the  title  acquired  under  a 
treasurer's  deed,  which  it  was  held  did  not  estop  the  grantor  himself  from  after- 
wards claiming  the  land  under  a  subsequently  acquired  title.  But  in  McCall  e. 
Coover,  4  Watts  &  Serg.  16t,  tbe  principle  tiiat  an  after-aoiuired  ^tle  enured  to  a 
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proper  basis.   One  who  hftd  no  title  at  all  to  certain  land,  conveyed 
it  by  indenture  of  mortgage,  which  was  duly  recorded.  A  year  after, 

prior  vendee  wm  acted  upon  CDtirelf  irreapflctive  of  kij  coveoftnti  for  title, 
01  it  waB  beld  that  the  titles  to  donation  land  granted  by  the  Commonwealth  to 
loldiere  of  the  Revolution,  prior  to  iti  acquJBitioD  by  the  Stale,  were  confirmed 
by  the  subsequent  purcbaae  by  dke  latter.  In  this  caae  there  was,  of  course, 
no  warranty  of  the  title  (supra).  In  Tyson  e.  Pasamore,  2  Barr  (Pa.),  122,  the 
defendant,  by  certain  articles  of  agreement  reciting  i,  warrant  and  snrvey  of 
seventy -five  acres,  covenanted  to  convey  Co  the  plaintiff  all  the  land  "  acquired 
by  defeatlant  by  the  warrant  and  survey  aforesaid."  It  was  proved  that  the 
articles  intendod  to  convey  a  tract  of  two  hundred' and  sixty  acres,  and  that  the 
defendant  procured  a  survey  for  [lie  Beventy-five  acres  which  he  transferred  to 
the  plaintiff*,  and  retained  the  anrvey  for  the  residue  of  the  tract.  On  m  eject- 
ment brought  by  the  plaintiff  for  this  residue,  the  court  beld  that  "  the  proper 
relief  is  not  to  reform  the  instmmeat,  bat  to  convert  the  fraudulent  vendor  into  a 
trustee  ex  maiejiao."  If  it  should  appear  strange  that  ejectment  was  brought 
upon  an  equitable  title,  it  must  be  remembered  that  in  Pennsylvania,  owing  to 
the  absence  of  a  court  of  equity  during  one  hundred  yean,  it  became  the  prac- 
tice to  adminieter  equity  through  the  medium  of  common-law  fonna.  Aud  in 
Root  V.  Crock,  7  Barr,  380,  where  a  survey  was  made  for  the  purpose  of  a  par- 
tition, and  the  heirs  conveyed  according  to  the  lines  of  that  aurvey,  and  a  recon- 
veyance was  made  to  one  of  them  of  his  purpart,  it  was  held  that  tbey  wer« 
estopped  from  denying  the  correctness  of  (be  boundaries,  and  tbe  husband  of  one 
of  the  heirs,  who  had  also  been  a  party  to  tbe  deed,  having  purchased  adjoining 
land,  part  of  which  was  included  in  the  survey  and  deed,  it  was  held  that  he  was 
estop[jed  from  claiming  so  much  as  was  iotluded.  It  was  argued  on  his  behalf 
that  tbf  re  could  be  no  estoppel  without  a  warranty,  but  the  court  said,  "  There  ia 
no  principle  in  our  law  better  or  more  plainly  settled  than  that  on  which  the  judge 
instructed  tbe  jury,  —  that  if  a  man  sella  and  conveys  land  to  which  he  has  no 
right  or  title,  and  anerwards  buys  or  acquires  the  title  to  tbe  same  land,  he  can- 
not claim  it  as  against  his  grantee.'"  In  Skinner  r.  Stamer,  li  Harris,  V23,  It  was 
decided  that  as  between  tbe  grantor  and  grantee  in  a  conveyance  with  general 
warrsiity  of  land  which  was  bound  by  a  prior  judj^ment,  the  grantor  was  bound  to 
discharge  the  judgment,  and  that  the  title  subsequently  acquired  by  the  grantor 
at  a  aherilT^s  sale  under  such  judgment  enured  to  the  bene6t  of  tbe  grantee 
or  those  claiming  under  him,  but  that  if  the  grantee,  before  the  sheriff's  sale, 
conveyed  to  a  third  person  txprcmly  subject  to  all  incumbrances,  his  vendee  was 
not  placed  in  his  position,  and  had  no  equitable  right  to  demand  a  conveyance 
'  of  the  title  subsequently  ai-quired  by  the  original  vendor  at  the  sheriff's  sale. 
In  Clark  v.  Martin,  13  Wright,  308,  tbe  court  say,  "  It  is  not  to  be  doubted 
that  a  vendor  who  undertakes  to  sell  a  full  title  for  a  valuable  consideration,  when 
he  has  less  than  a  fee-simple,  but  afterwards  acquires  the  fee,  holds  it  in  trust 
for  bis  vendee,  and  wilt  be  decreed  to  convey  it  to  his  use,  and  equally  clear  >a  it 
that  if  a  vendee  mortgage  his  title,  the  perfection  of  tbe  title  by  the  vendor  enorea 
to  the  benefit  of  the  mortgagee."  In  Tomer  v.  Scott,  1  F.  F.  Smith,  133,  it  wa« 
held  that  a  covenant  of  warranty  in  an  instrument  parportiDg  to  b«  a  deed,  which. 
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he  acquired  the  tide,  which  was  afterwards  levied  upon  and  sold, 
and  a  BheriSTs  deed  made  to  the  purcliaser.  Some  years  after,  the 
mortgagee  sued  out  the  mortgage,  purchased  at  the  aale,  received 
a  sheriff's  deed,  and  brought  ejectment,  and  it  was  urged  on  his 
behalf  that  by  force  of  iba  estoppel  the  after^cquired  title  enured 
to  his  benefit,  and  that  he  was  consequently  entitled  to  recover.  But 
it  was  held  tliat  as  the  purchaser  at  the  first  aale  waa  not  bound  to 
search  for  incumbrances  or  conveyances  by  the  debtor  before  the 
time  when  be  first  acquired  title,  the  registry  of  the  mortgage  wot 
no  notice  to  him,  and  that  the  doctrine  of  estoppel  could  not  be 
suffered  to  apply.  Judgment  was  therefore  entered  for  the  de- 
fendant.^ 

In  a  previous  case,^  there  had  been  a  conveyance  to  a  grantee 
without  the  addition  of  the  word  heir»,  but  the  covenant  of  war- 
ranty was  with  the  grantee  and  his  heirs  and  assigiis,  and  the  court 
held  that  although  it  was  a  technical  rule  that  a  warranty  could 
not  enlarge  an  estate,^  yet  that  it  might  operate  by  way  of  equitable 
rebutter  to  avoid  circuity  of  action.  The  doctrine  of  the  cases 
which  require  tlie  presence  of  a  covenant  of  warranty  seems  theu 
to  have  been  approved,  and  it  was  added,  "  Without  tlien  under- 
taking to  determine  whether  the  fee-simple  Is  transferred,  we  Eire 
of  opiuion  that  the  grantor  and  the  plaintiff  who  claims  under  him 
are  estopped  from  denying  the  title."  *    Contrary  decisions  have 

however,  vai  conBtroed  to  be  >  will,  "  woald  protect  the  consideration  therein 
expresEed,  which  in  tbi«  cue  was  in  the  form  of  services,  and  if  the  grantee  ren- 
dered the  aervices,  he  would  be  entitled  to  dsmages,"  but  that  the  coveoant  would 
not  eatop  subsequent  devisees ;  but  in  the  very  recent  case  of  Scott  <e.  Scott,  2 
Pittsburg  Leg.  Jour,  N.  S.  (Jan.  31, 1872),  p.  91,  it  wa*  decided  that  a  covenant 
of  warranty  couid  not  be  created  by  a  will ;  tupra,  p.  139. 

'  CaldiT  o.  Cbapnian,  2  P.  F.  Smith,  869 ;  Brown  p.  McCormick,  ntpro, 
p.  432,  was  ciied  in  the  argument  in  dtis  case,  and  must,  perhaps,  now  be  coo- 
■idered  as  overruled. 

*  SbawD.  Galbraith,  7  Ban-,  111. 
'  Supra,  p.  41S,  n.  S. 

*  In  1838,  Gslbraith  senior  conveyed  certain  premises  to  the  ancestor  of  the 
defendants,  wilhont  the  addition  of  tbe  words  "  ^eirs"  or  "assigns,"  but  the  cov- 
enant of  warranty  was  from  the  grantor  and  his  heirs  to  the  grantee,  "  his  beira 
and  assigns."  In  1816,  tbe  former  leased  tbese  premises  to  the  plaintiff  for  life, 
who,  on  the  death  of  the  defendant's  ancestor,  brought  this  ejectment.  A 
verdict  was  rendered  for  the  defendants,  which  was  affirmed  on  error.  "  Grant- 
ing that  in  this  deed,"  said  Rogers,  J.,  who  deUvered  the  opinion,  "a  life- 
estate  only  is  granted,  aod  that  the  sahsequent  wairani;  or  covenant  does  not 
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however  been  elsewhere  made  upon  precisely  similar  facts,  and  it 
has  been  considered  that  the  objection  that  the  heirs  of  the  grantor 
were  rebutted  from  claiming  the  land  hy  the  warranty  of  their 
ancestor  was  met '  bj  the  decisive  answer  that  the  warranty 
ceased  when  the  estate  to  which  it  was  annexed  determined.' 

As  respects  the  lav  as  it  is  held  in  England,  it  will  be  found 
that  in  no  case  now  regarded  as  authority  has  it  been  held  that  the 
after-acquired  estate  actually  passes  by  estoppel,  but  that  its  acqui- 
sition merely  creates  an  equity  for  a  conveyance.  Tlius  in  the 
old  case  of  Taylor  v.  Bebar,^  "  a  purchaser  of  the  crown  lands  in  the 
time  of  tlie  late  wars  sells  part  to  the  plaintiff,  and  covenants  to 
make  further  assurance.  He,  on  the  king's  restitution,  had  a  lease 
for  years  made  to  him  under  the  king's  title.  The  decree  was,  he 
should  assign  his  term  in  the  part  he  sold." 

ealarge  tbe  esUte,  yet  the  qaestion  remains  whether  tbii  covenuit  tnay  not 
operate  as  an  equitable  rebutter;  or,  in  other  wonls,  is  Galbraith  senior,  and 
the  plaintiff  who  claims  ander  hioi,  estopped  from  asaerling  a  title  to  the  land? 
B;^  the  habendum,  in  conaequence  of  tha  omission  of  the  word  "  heirs,"  a  life- 
estate  only  IB  conveyed  to  the  grantee  \  bat  the  deed  contains  a  special  warranty, 
whereby  ihc  estate  is  warranted  to  (he  grantee,  his  heirs  and  assigns.  Now 
although  a  warranty  in  favor  of  the  heini  may  not  enlarge  the  estate,  yet  it  would 
be  against  every  principle  of  construction  to  reject  it  as  surplusage.  In  the  con- 
strni.'tion  of  a  deed  or  irill  every  word  must  have  its  own  weight,  and  certainly 
a  distinct  covenant,  as  here,  cannot  be  disregarded.  Tha  deed  contains  a  cove- 
nant that  the  grantor  will  not  molest  or  disturb  either  the  grantee  or  his  heira, 
and  if,  contrary  to  his  covenant,  he  recovers  the  land,  and  dispossesses  tbe 
grantee  or  his  heirs,  action  accrues  to  recover  its  value  from  the  grantor.  Tbe 
question  then  is,  whether,  to  prevent  circuity  of  action,  the  defendants  may  not 
plead  an  equitable  rebuttal,  or  estoppel,  as  against  the  grantor  snd  those  claiming 
under  him,  and  we  axe  of  opinion  that  the  grantor  and  the  plaintiff  who  daiou 
under  him  are  estopped  from  denying  the  title." 

'  On  the  authority  of  Seymor's  case,  10  Coke,  96. 

*  Register  b.  Rowell,  3  Jones'  Law  (N.  C),  312 ;  Rector  e.  Waa(^,  17  Mo. 
27.  In  Patterson  c.  Moore,  Ifi  Ark.  222,  where  also  the  grant  omitted  the  word 
hein,  the  grantor  covenanted  to  warrant  and  defend  from  himself,  his  heira, 
executors  and  assigns  forever.  It  was  contended,  on  the  authority  of  Shaw  e. 
Galbraith,  that  the  deed  operated  to  pass  the  fee  by  way  of  estoppel,  but  the 
court  said  that  in  that  ease  "  the  special  clause  of  warranty  was  from  the  grantor 
and  his  heirs  to  the  grantee,  his  heirs  and  ataignt.  Here,  whether  from  igno- 
rance or  design,  the  clause  of  warranty  is  only  against  the  grantor  and  his  heirs, 
and  that  being  inconsistent  with  the  granting  part  of  the  deed,  which  purports 
to  convey  only  a  life-estate,  could  not  be  so  construed  as  to  enlarge  it  into  a 
fee." 

■  1  Chauc.  Cases,  274  \  s.  c.  nom.  Taylor  p.  Dabar,  2  id.  312. 
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luBousleyv.  BardoD,^  however,  Vico-Chancellor  Leach  treated 
an  estoppel  caused  by  a  deed  of  lease  and  releaae  as  possessing  the 
high  efficacy  of  actually  tranHferring  the  estate.  But  the  authority 
of  this  case  was  booq  after  indirectly  if  not  positively  denied  by  the 
Sing's  Bench  in  Right  v.  Bucknell,^  and  Sugden,  who  had  himself,  iu 
Bensley  v.  Burdon,  argued  iu  favor  of  the  estoppel,  afterwards  said 
from  the  bench  ^  that  it  was  now  clearly  settled  that  a  conveyance 

'  3  Sio).  &  Stn.  534 ;  see  tbia  cue  tapra,  p.  387,  n. 

'  2  Barn.  &  Adolpli.  373 ;  see  the  opinion  of  ibe  court,  mpra,  p.  385,  n.  3. 

'  Lloyd  V.  Llojd,  4  Drnry  &  Warren,  369 ;  3  Connor  &  Liwio'n,  698.  Tha 
report  in  the  first  of  these  books  is  the  more  fall.  The  Chancellor  ia  there  re- 
ported to  have  said :  "  This  I'onvej'ince,  being  an  innocent  conveyance  by  leue 
and  release,  could  not  operate  by  way  of  estoppel.  It  ia  true  ih;it  Sir  John 
Leacb,  in  Benaley  p.  Burdon,  did  hold  the  contrary,  and  decided  that  an  estoppel 
could  be  worked  by  lease  and  release.  The  point  iras  subsequently  ruled  the 
Other  Kay  in  the  King's  Bench,  in  Right  e.  Biicknell,  and  it  is  nov  dearly 
teltled  that  a  cotireyance  of  this  nature  has  no  effect  upon  the  legal  estate 
wbicb  (he  party  subsequently  auquires."  In  2  Connor  &  Lavson  the  report 
is :  "  Speaking  from  recollection,  I  think  Sir  J^  Leach  decided  in  Bensley 
V.  Burdon,  though  I  pressed  hitu  very  much  upon  the  point,  that  a  lease 
and  release  would  operate  by  estoppel,  but  the  King's  Bench  atlerwards  held 
otherwise,  and  the  current  of  authorities  has  established  the  point."  The 
Cbancellor'a  recollection,  however,  was  not  exactly  accurate  as  to  bis  own 
position  in  the  caie  of  Benaley  e.  Burdon.  as  he  seems  to  have  thought  that 
Sir  J.  Leach  had  held  in  favor  of  the  estoppel,  not  withstanding  the  pressing 
argument  in  opposition  to  it.  But,  in  fact.  Sugden  had  argued  in  favor 
of  the  estoppel,  and,  it  would  seem  in  the  first  argument,  not  very  earnestly, 
aa  the  report  of  it  ia,  "  To  the  extent  of  securing  the  annuity  the  deeds  of 
1803  operate  by  way  of  estoppel.  But  whatever  be  their  opteration  at  law, 
it  is  quite  clear  that  if  a  person  assumes  to  sell  an  estate  in  which  be  has  no 
interest,  and  he  afterwards  acquires  an  iulerest,  this  court  wonld,  upon  a  bill 
being  filed  against  him,  compel  him  lo  execute  a  conveyance.  And  it  is  equally 
dear  that  a  purebaaer  from  him  with  notice  would  stand  in  the  same  situation  m 
the  vendor;"  and  the  Viee-Chancelior,  in  delivering  his  opinion,  said,  "It  is 
said  that  estoppel  cannot  be  worked  by  lease  and  release,  and  therefore  it  waa 
neceasary  to  come  into  equity,  and  ihU  poiiU  viat  trtated  al  the  bar  aa  too  dear 
for  arffumtTit.  My  impression  was  otherwise,  and  I  requested  that  the  case 
might  be  argued  a  second  time  upon  that  point  alone;  and,  alter  hfaring  that 
aecond  argument,  I  am  confirmed  in  my  opinion  ihat  estoppel  is  as  well  worked 
by  an  indentnre  of  release  as  by  any  other  indenture ; "  but,  as  has  been  stated 
in  the  text,  this  has  since  been  overruled.  In  Cornish  on  Purchase- Dettds,  p.  7, 
it  u  aaid,  "  The  true  proposition  is  that  a  release  does  not  estop  aa  a  rtleate,  not 
that  the  itutrumatt  by  which  it  is  made  may  not  estop  if  sufficiently  solemn.  It 
will  not,  like  a  feoffment,  work  an  estoppel  by  malier  inpaii,  but  it  undoubtedly 
may  produce  that  eSect  by  maiter  ia  Kiiling ;  and  therefore  aa  a  release  by  en- 
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of  this  nature  has  no  effect  upoD  tlie  legal  estate  whioli  the  party 
subsequently  acquires.' 

In  Noel  V.  Bewley,'  a  contingent  remaindeivman  conveyed  his 
interest,  with  a  covenant  of  further  assurance,  to  secure  a  debt, 
but  by  the  act  of  the  tenant  of  the  prior  estate  this  remainder 
-was  destroyed,  and  the  remainder-man  subsequently  acquired  a 
netr  interest  in  the  property,  and  it  was  held  that  this  subsequent 
title  was  available  to  the  creditor,  and  Yice-Chancellor  ShadwoU 
said,  "  I  do  not  place  much  reliance  upon  this  covenant  for  further 
assurance,  because  I  take  the  law  to  be  this  :  that  if  a  person  has 
conveyed  a  defective  title,  and  he  afterwards  acquires  a  good  title, 
this  court  will  make  tliat  good  title  available  to  make  the  convey- 
ance effectual."" 

Urgement  must  be  hy  deed,  uid  alwajg  is  by  indentare,  &  lease  uid  releue  vill 
eslop  when  it  cannot  operate  ai  a  conveyance.  The  writer  in  bii  esaay  on  Uses, 
179,  citing  Co.  Litt.  352,  advanced  this  opinion,  in  the  face,  however,  of  the 
general  opinion  of  the  profuegion,  which  he  conceived  to  be  inaccurate  from  not 
diBcriminating  between  an  estoppel  produced  by  the  njiture  of  the  assurance 
and  an  estoppel  effected  by  the  nature  of  the  iniitrument  by  whii-h  that  assurance 
ia  made.  He  conceives,  therefore,  that  the  late  decisii^n  of  the  Vice-Chancel  lor, 
which  is  built  on  thiB  principle,  u  in  perfect  unison  with  the  established  dis- 
tinctions of  our  ancient  law."     The  distincUon  thus  taken  is,  however,  veiy 

■  Id  Doe  d.  Hutchinson  «.  Prestwidge,  4  Maule  &  Selw.  178,  one  of  three 
tenants  in  common  in  tail  released  to  the  Others  with  a  covenant  of  warranty. 
By  the  death  of  one  of  the  latter  the  releasor  became  hia  heir,  and  conveyed  bia 
interest  in  (he  premises  to  the  plaintiff,  wtio  brought  suit  for  the  same  against 
the  i^hildren  of  the  other  tenant  in  common,  who  had  alio  died,  for  whom  it  was 
contended  that  whether  this  warranty  passed  the  right,  or  might  be  used  only  by 
way  of  rebutter,  was  immaterial  to  the  dt;fendants ;  in  either  case  the  plaintiOk 
were  not  entitled,  for  they  could  not  stand  in  a  better  position  than  the  releasor 
himself,  "  and  the  court  having  intimated  an  opinion  that  the  lessors  of  the  plaintiff 
were  barred  by  the  release  in  respect  of  so  much  of  the  I'eleasor's  interest  aa 
the  plaintiffs  took  nnder  the  release,"  the  defendant's  counsel  "  made  another 
point,  vis.,  that  whatever  interest  passed  by  the  release  passed  to  the  releasee 
as  joiut  tenants  and  not  as  tenants  in  common,"  but  this  was  subsequently  aban- 
doned, "  wherefore  judgment  passed  for  the  defendants." 

*  3  Simons,  103;  see  abo  Smith  v.  Baker,  1  Tonnge  A  Coll.  239. 

*  In  Morse  v.  Faulkner,  1  Anstnither,  11 ;  B.  c.  3  Swanston's  Ch.  R.  429,  n. 
(where  the  report  is  more  full),  "  it  seems  to  have  been  considered  that  this  is  ■ 
personal  equity  attaching  on  the  conscience  of  the  party,  and  not  descending 
with  the  land,  and  therefore  that  if  the  vendor  do  not  in  his  lil^time  confirm  the 
title,  and  the  estate  descend  to  the  heir-at-law,  he  will  not  be  bonnd  by  his 
Mioeslor's  contract;"  2  Sugden  on  Vendors,  42.  In  this  case,  however.  Chief 
Baron  Eyie  spoke  by  no  means  positively  as  to  this  doctrine  of  mere  penottal 
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The  result  of  the  aathoritiea  was  thus  stated  by  Sugden,  vhile 

equity,  and  espreaclj  aid,  "  I  dull  not  determine  the  cftie  upon  this  p'ound 
irithoQt  farther  cotuidention  j "  tnd  Sagden,  while  Chancellor  of  Ireland,  had 
himself  diupproved  of  thi«  decision,  in  AveraU  v.  Wade,  Lloyd  &  Goold, 
261.  "The  ontj  cue,"  said  the  Chancellor,  "I  recoUert  oa  the  lubjeet  is 
Horse  c.  Faulkner;  there  the  party  waa  not  entitled,  at  the  time  of  the  con- 
veyance, but  aflemrds  acquired  the  title  by  deBL-ent,  and  the  court  seemed  to 
tiiink  that  there  waa  a  personal  equity,  and  not  descending  with  the  land,  I  am 
not  of  that  opinion; "and  in  Jones  c.  Kearney,  1  Drury  &  Warren,  1^9,  the 
Chancellor,  referring  to  Morse  e.  Faulkner,  said,  "  I  bad  always  thought  that  no 
good  reafon  could  be  given  why  the  contract  ihould  be  binding  upon  the 
ancestor,  and  not  upon  the  heir." 

ThecaseofFaussete.  Carpenter,  in  the  House  ofLordi,  2  Dow  &  Clark,  23S, 
S.  C.  5  Bligh's  New  Rep.  75,  should  not  be  here  passed  by  without  notice.  The 
report  is  thus  abridged  in  Sugden*a  treatiee  "  Uu  the  Law  of  Property  as  admin- 
istered in  the  House  of  Lords,"  and  as  much  reliance  was  placed  upqn  the  form 
of  the  covenants  for  title,  it  will  not  bear  a  more  succinct  statement.  "The 
estate  in  question  had  vested  in  three  dangbiers  in  fee  as  co-heiresses :  Catharine, 
Anna  Maria,  and  Elinor.  Catharine,  on  ber  first  marriage,  conveyed  her  third 
to  two  trustees  in  fee,  of  whom  Henry  Palmer  was  one,  for  her  Husband  for  life, 
then  for  herself  for  life,  and  then  for  the  issue  of  the  marriage.  There  were 
several  children  of  this  marriage,  and  Catharine  married  a  second  husband. 
Anna  Maria  married,  and  made  no  settlement  of  her  one-third ;  and  Elinor 
married  Henry  Palmer  (the  trustee  under  Catharine's  settlement),  and  she  made 
BO  settlement  of  her  one-third,  and  nfterwards  died,  leaving  her  husband  and 
one  Bon  surviving  her.  Faussct  contracted  to  buy  the  estate  for  £1,0IX),  and 
was  ignorant  of  Catharine's  settlement.  The  real  interests  of  the  seller  stood 
thus:  Catharine's  one-third  was  vented  in  fee  in  Heniy  Palmer  and  the  other 
trustees,  in  trust  for  Catharine  for  life,  and  her  husband  was  of  course  interested 
in  her  lif(;-estate  in  his  marital  right.  Anna  Maria's  one-third  was  vested  in 
fee  in  her  and  her  husband,  and  Elinor's  one-third  was  vested  in  her  husband 
a«  tenaht  by  the  curtesy,  and  the  fee  was  vested  in  the  son,  subject  to 
the  father's  estate.  Catharine  and  her  second  husband,  and  Anna  Maria 
and  her  husband,  levied  fines  of  their  several  one-thirds ;  and  by  lease  and 
release  they  and  Henry  Palmer,  in  consideration  of  £i,O0O  paid  by  Fausset, 
viz.,  £1,333  6*.  M.  to  Catharine  and  ber  husband,  £1,333  6«.  Sd.  to  Anna 
Maria  and  her  husband,  and  £1,3S8  6i.  Sd.  to  Henry  Palmer,  did,  and  each 
of  tbem  did,  grant  and  release  to  Fausset,  in  fee,  all  the  lands  and  estate  in 
qaestion,  and  all  the  estate,  right,  title,  interest,  use,  trust,  inheritance,  prop- 
erty, claim  and  demand  whatsoever,  either  at  law  or  in  equity,  of  tbem  the 
grantors,  and  each  and  every  of  them,  of,  in  and  to  the  said  lands,  Ac,  and 
every  part  and  parcel  thereof,  together  with  all  documents  of  title  relating  to 
the  same.  And  the  husband  of  Anna  Maria,  for  himself  and  Anna  Maria  his 
wife,  and  for  his  and  her  heirs,  executors  and  administrators,  and  the  husband 
of  Catharine  for  himself  and  Catharine  his  wife,  and  for  his  and  her  hairs, 
executors  and  administrators,  and  Henry  Palmer  for  himself,  bis  heirs,  execu- 
tors and  administrators,  and  for  tbe  hein  of  Elinor  bis  wife,  deceased,  cove- 
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Chancellor  of  Ireland :  ^  "  The  caaea  aeem  to  me  to  eatabliah 

ntnted  with  Fftusaet  Rod  his  heirt  &nd  asBigns,  that  notwithstanding  anf  act, 
&c.,  by  thrm,  or  by  the  father  of  the  three  ladies,  they,  the  two  huabaads  and 
wives,  and  Henry  Falmer,  or  some  or  one  of  them,  were  or  was  seised  in  fee  of 
the  lands  conveyed ;  and  that  they,  or  some  or  one  of  them,  had  right  to  con- 
vey, and  for  quiet  enjoyment  of  the  lands  and  every  part  thereof,  against  the 
buabands  and  wives,  and  Henry  Palmer,  or  any  of  them,  their  or  any  of  thdr 
beirs  and  assigns,  or  any  other  person  or  persons  lawfully  claiming  or  to  claim 
any  estate,  right,  title,  trust  or  interest,  either  at  law  or  in  equity,  of,  in,  to  or 
out  of  the  lands  couveyed  or  any  part  thereof,  from,  by  or  under  or  in  trust  for 
then)  or  any  of  thorn,  or  Elinor  Palmer,  or  the  father,  their  or  any  of  their  heira 
or  assigns ;  and  tljat  free  from,  or  otherwise  by  the  two  husbands  and  wives,  and 
Henry  Pdtmer,  their  heirs  or  assigns,  indemnified  against  all  grants,  estates,  &c. 
&K.  (in  very  full  words),  made  or  to  be  made  by  them  or  by  any  of  them,  their 
heirs  or  assigns,  or  by  any  persons  lawfully  claiming  or  to  obtain  any  estate,  &o., 
at  law  or  in  equity  in  the  lands  or  any  part  thereof,  from,  or  by,  or  under,  or  la 
trust  for  them  or  any  of  them  j  and  for  further  assurance  by  the  two  husbands 
and  wives,  and  Henry  Palmer,  and  the  issue  of  Henrj'  by  Elinor  his  late  wife, 
and  her  heirs,  and  all  persons  elsiming  any  estate,  right,  title  or  interest,  either 
at  law  or  in  equity,  in  the  lands  or  any  part  thereof,  from,  by  or  under  or  in  trust 
for  them  or  any  of  them.  And  it  was  declared  that  the  fines  should  ennre  to  Fans- 
set  in  fee.  Upon  an  ejectment  by  the  surviving  trustee  (Henry  Palmer  having; 
died  first)  under  Catharine's  settlement,  sFter  ber  death,  it  was  insisted  that  the 
deed  to  Fauaset  operated  as  a  conveyance  by  Palmer  of  one  moiety  of  the  fee 
in  Catharine's  one-third.  The  judge  at  Nisi  Prius  in  Ireland  held  otherwise,  and 
upon  a  bill  of  exceptions  his  opinion  was  supported  by  the  Court  of  King's 
Bench  in  Ireland,  and  their  judgment,  was  affirmed  by  the  House  of  Lords, 
without  taking  time  to  consider.  The  law  lords  who  advised  the  house  were 
Lord  Wynford  and  Lord  Tenterden,  C.  J.  Lord  Wynford  said,  as  to  the  con- 
struction of  the  deed,  he  took  it  on  the  principle  slated  by  Sir  B.  Sugden,  the 
counsel  for  the  appellant.  He  stated  that  the  purchaser  takes  what  the  parties 
conveying  assume  to  sell,  and  buys  that  and  no  more.  [  ?  J  Then  look  at  the 
deed,  and  see  what  is  the  srope  and  eSect  of  it.  Palmer  and  the  other  parties  in- 
terested agrre  to  sell,  and  they  were  to  collect  from  the  whole  of  the  instrument 
taken  together,  whether  it  was  the  intention  of  Palmer  to  convey  only  that  estate 
in  the  premises  which  belonged  to  him  in  right  of  his  wife,  and  which  he  was 
entitled  to  convey,*  or  whether  it  was  Lis  intention  to  convey  also  the  legal 
estate  in  wliich  he  had  no  beneficial  interest,  but  which  he  had  merely  as  a 
trustee.  The  only  difficulty  in  this  case  arose  from  the  double  character  held  by 
Palmer,  with  respect  to  these  estates,  and  then  in  what  he  conveyed.  Mr. 
Abbot  put  the  principle  in  the  strongest  possible  way,  that,  in  judging  of  the 
desi^  and  object  of  a  deed,  you  will  not  presume  that  a  party  executing  the 

'  Jones  t>.  Kearney,  I  Drury  &  Warren,  159. 
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tliiB, —  that  if  a  man  sells  ao  estate  (and  the  principle  is  the  same 

deed  meant  to  do  and  did  what  he  was  wrong  in  doing,  when  a  conatniction  maj 
be  put  upon  the  inetrument  peTfeutly  (.'onsistenC  wilh  his  doing  only  what  he  has  a 
right  to  do.  He  had  a  right  to  convey  hia  own  estate,  but  be  did  wrong  if  be 
conveyed  more.  The  parties  to  the  deed  were  the  two  married  daughters  and 
their  busbuids,  and  Henry  Palmer,  who,  as  his  wife  was  dead,  waa  probably 
tenant  by  the  carteay,  and  tbey  conveyed  the  estate  to  Fausset  in  contiideratioa 
of  £4,000.  If  the  insCrumeitl  had  stopped  there,  one  might  saij  thai  eocA  tneatU 
to  convey  the  enlireig;  but  inirk  what  follows:  in  three  equal  proportions  of 
£1,333  6s.  Sd.,  stated  to  be  severally  paid  to  each  of  the  said  grantors  respec- 
tively. Each,  therefore,  takes  his  proportion  of  the  price,  and  the  fair  presump- 
tion ie,  that  each  sells  bis  proportion  only.  By  the  covenants  for  title  and 
quiet  enjoyment.  Palmer  appears  to  be  dealing  only  with  the  interest  which 
be  had  in  right  of  his  wife,  and  covenants  for  himself  and  for  her  heirs.  Sir  £. 
Sugden  said  that  the  covenlnts  were  strong  in  his  favor,  since  they  went  to 
the  entirety  of  the  estate.  No  doubt  they  might  be  considered  as  leaning  to 
bis  side  of  the  question  if  taken  in  these  terms,  but  they  must  take  the  whole 
of  the  instrument  together,  and  then  it  appeared  that  each  coeenanti  Jor  uAat 
ht  still,  and  then  the  tchoie  three  covenant  for  the  entirety  of  their  interetts. 
The  plain  meaning  therefore  was,  that  Palmer  does  not  here  convey  the  estate 
which  he  had  as  a  trustee,  and  which  he  would  have  done  wrong  in  conveying ; 
but  that  he  conveys  only  the  estate  which  belonged  to  bim  in  right  of  his  wife,  and 
which  be  had  a  right  to  convey.  Lord  Tenterden  replied  upon  precisely  the  same 
grounds.  The  question  was,  whetber  the  deed  operated  as  a  conveyance  by  Palmer 
only  of  that  in  which  he  was  beneficially  interested,  or  extended  to  that  estate  of 
which  he  was  a  trustee.  The  question  here  was  not  as  to  whether  a  person  having 
two  estates,  both  of  which  be  might  innocently  convey,  but  as  to  a  person  having 
two  estates,  one  of  which  be  might  innoceiitly  and  properly  convey,  and  the 
other  of  which  he  could  not  convey  without  fraud  and  a  breach  of  trust.  He  (Lord 
Tenterden)  was  satisfied  that  all  the  parties  conveying  meant  to  convey  only  what 
belonged  to  themselves,  and  that  Palmer  meant  to  convey  only  that  part  which 
belonged  to  him  in  right  of  his  wife.  He  then  stated  how  the  consideration  was 
paid.  That,  he  said,  standing  alone,  would  intimate  that  the  parties  meant  to  con- 
vey only  what  properly  belonged  to  them,  and  that  supposition  was  confirmed  by 
the  covenants.  The  form  of  the  covenants  showed  that  Palmer  looked  only  at  the 
right  of  his  wife,  and  to  what  it  was  lawful  for  bim  to  convey,  and  the  court  was 
not  bound  to  extend  the  scope  of  the  instrument  further,  where  (hat  was  sufficient 
to  satisfy  its  meaning,  and  so  the  judgment  was  affirmed  with  £100  costs," 

Sugden,  in  his  Treatise  on  Vendors  (3  Vend.  428)  has  considered  this  case  to 
be  '*a  dangerous  precedent,"  and  remarks  of  it  in  his  "Law  of  Property,"  above 
referred  to, "  I  do  not  remember  any  decision  which  was  bo  generally  condemned 
as  this  in  Westminster  Hall.  The  rights  of  the  purchaser  were  entirely  dis- 
regarded. He  was  ignorant  of  the  settlement  by  Catharine ;  and  her  eldest  son, 
one  of  the  eesfui*  que  trust  under  it,  witnessed  the  execution  of  the  conveyance 
to  the  purchaser  by  hie  mother.  All  the  parties  to  that  conveyance  conveyed  the 
whole  estate  to  the  purchaser  in  fee.  How,  in  the  face  of  that  conveyance, 
oonld  any  of  those  parties  claim  any  interest  as  still  remaining  vested  in  them. 
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if  he  grants  his  lands  in  mortgage,^  or  creates  an  annuity  iseuing 
out  of  them),  and  tlie  title  is  afterwards  defeated,  but  subsequently 

although  ibej  were  capable  of  conveTing  tfaem  f  Palmer  was,  no  doubt,  a  trustee 
of  Catharine's  thiM ;  but  He  did  not  disclose  that  circamstance  to  the  purchaser. 
How,  then,  could  be  protect  himself  in  thnt  tharacter  b]'  confining  the  operatioa 
of  the  conveyance  to  his  own  wife's  third?  He  mijjlit  have  so  confined  it  if  he 
bad  chosen,  but  no  doubt  such  a  desire  would  have  rused  suspiLioa  in  thn  pur- 
chaser's mind,  and  he  would  not  have  completed  the  purchase.  ...  If  Palmer's 
conveyance  operated  to  convey  Catharine's  life  interest,  that  is,  the  legal 
estate  for  her  life,  of  course  the  fee  passed,  for  the  fee  was  expressed,  and  was 
intended  to  be  conveyed.  The  deed  was  cut  down  in  its  operation  at  law, 
not  from  any  thing  which  appeared  on  the  face  of  it,  but  from  the  real  stat« 
of  the  title,  proved  by  extrinsic  evidence,  hut  which  was  not  communicated  to 
the  purchaser.  If  the  decision  is  capable  of  being  snpported,  it  must  be  con- 
sidered as  a  case  in  which  three  parties,  claiming  the  fee  in  thirds,  conTeved  the 
whole  estate  to  a  purchaser,  and  the  deed  was  constrned  to  convey  only  one* 
third  by  each ;  so  tbat  any  estate  which  any  of  them  had  in  the  other  two-thirda  . 
still  remained  in  them.  l%e  circumstance  that  one  of  the  sellers  had  an  estate 
as  trustee  in  another  third,  for  another  of  the  sellers  and  others,  never  could  be 
made  a  ground  for  controlling  the  legal  operation  of  the  conveyance,  where  the 
trustee  did  not  disclose  the  trust,  but  joined  with  the  ceatuia  que  trust,  having  a 
limited  estnte,  and  allowed  them  to  convey  as  if  the  fee  were  vested  in  them. 
The  question  is  not  simply  what  the  sellers  intended  to  convey,  we  must  consider 
also  what  the  purchaser  supposed  they  had  conveyed,  and  what  the  words  im- 
ported. Whoever  conveys  to  a  purchaser  without  restraining  the  operation  of 
his  conveyance  should  be  deemed  to  convey  in  every  characti;r  which  enabled 
him  to  give  effect  te  his  deed.  This  is  a  rule  wfaich  has  always  been  acted  upon. 
The  lords  relied  upon  two  grounds  :  1.  That  the  consideration  was  paid  in 
thirds,  —  but  snrely  that  was  entitled  to  no  weight ;  the  payment  was  a  correct 
one,  but  the.  parties  conveyed  the  whole,  and  no  prudent  purchaser  would  be 
content  with  a  conveyance  in  a  more  limited  form ;  if  such  had  been  the  inten- 
tion, each  party  would  have  confined  bis  conveyance  to  the  one-third  to  which 
he  claimed  to  be  entitled.  2.  That  the  intention  was  shown  by  the  covenants,  — 
whereae,  on  the  contrary,  although  each  confined  himself  to  the  acts  of  the  per- 
sons claiming  his  own  third,  yet  each  covenanted  for  the  title  to  the  whole.  And 
even  if  the  covenants  bad  been  confined  by  each  party  to  faia  own  third,  for 
which  there  is  an  established  form  often  used,  yet  that  wonld  hare  formed  no 
ground  for  cut^ng  down  the  conveyance  by  each  of  the  whole.  Nothing  can  be 
more  consistent  than,  in  such  a  case,  taking  a  conveyance  from  all  parties  of  the 
whole  estate,  and  yet  confining  the  coTenants  of  every  seller  to  the  share  which 
he  claims,  and  the  acts  of  the  parties  under  whom  he  claims  his  share."  Accord- 
ingly, while  Chanceltor  of  Ireland,  Sugden  observed,  in  Drew  o.  Lord  Norbury, 
8  Jones  ft  L&  Touche,  2B4,  "  that  he  took  it  to  be  dear  that  where  a  person 

'  Aeeord.  Otter  c.  Lord  Vaux,  2  Kay  ft  Johns.  Ch.  SV;    affirmed,  Q  Da 
Gax,  11  &  G.  636 ;  Pierce  t>.  Emery,  &i  N.  U.  481. 
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he  acquires  the  same  lands  nnder  another  title,  there  is  an  equity 
arising  out  of  the  contract  lo  fasten  it  upon  the  new  title."  ^  But 
the  question  generally  recurs,  What  was  the  contract?  antl  as  to 
this,  we  have  the  beneBt  of  an  ahle  judgment  of  Stuart,  V.  C,  in  a 
somevhat  recent  case.  In  Davis  v.  Tollemache,'  tlte  defendant, 
who  was  tenant  in  tail  in  remainder,  mortgaged  the  estate  witit  the  . 
usual  coTflnaiit  for  further  aBSurance.  Sabsequentif,  the  estate 
tail  became  vested  in  him  in  possession,  and  a  disentailing  deed  was 
thereupon  tendered  to  him  for  execution,  in  order,  as  was  claimed, 
that  he  might  comply  with  the  covenant  for  further  assurance,  and 
on  his  refusal,  upon  a  bill  filed  to  compel  specific  performance  of 
the  covenant,  it  was  demurred  to  for  want  of  equity.  The  Vice- 
Chancellor  considered,  first,  that  the  covenant  for  further  assurance 
in  a  deed  was  a  covenant  intended  to  give  full  effect  and  operation 
to  the  interest  conveyed  by  ihe  deed,  and  the  utmost  extent  to 
which  the  court  had  gone  had  been  to  extend  its  operation  to  the 
very  estate  and  interest  which  were  conveyed  by  the  deed.  "  If  8 
tenant  iu  tail  conveys  in  fee-simple  upon  a  recital  that  he  is  entitled 
to  the  fee,  and  the  instrument  contains  no  covenant  to  suffer  a  re- 
having  aevera]  uUtes  and  interests  in  Iftodi  joinl  in  ronveying  all  bis  estate  and 
interest  in  tbem  to  a  purubuer,  ereiy  estate  or  interest  vested  in  him  will  paaa 
1^  that  convBjance,  although  not  vested  in  him  in  the  ofaaracter  in  wbii-h  he 
became  a  party  to  the  (.'onveyance.  It  it  true  that  in  Fauwet  s.  Carpenter  the 
House  of  Lords  took  a  different  view.  At  tbe  time  when  that  cause  was  ilecided 
it  waa  thought  to  be  impoisible  to  maintain  tbe  decision ;  and  it  was  a  subject  of 
consideration  among  the  profession  whether  it  would  not  be  advisable  to  bring 
in  a  short  act  of  Parliament  to  revise  it.  That  caae  could  not  operate  to  weaken 
tbe  rule  of  hiw.  Nolbing  could  be  more  miscblevouB  or  contrary  to  law  than  to 
bold  tbat  where  a  party  profeMei  to  convey  all  his  estate  and  interest  in  par- 
ticular laods,  tbe  oper^on  of  his  conveyance  sbould  be  limited  (o  tbe  estate 
which  was  vested  in  bim  in  tbe  character  in  whidi  be  purported  to  join  in  tbe 
conveyance." 

'  Tbis  is  cited  and  approved  by  Mr.  Cart,  wbo  adds,  "  In  applying  this  rule 
tbe  word  eitaU  must  be  strictly  constrned,  far  evidently  no  such  equity  conld 
exist  where  the  contract  had  been  for  the  pnrchasa  of  a  professedly  contingent 
interest  at  a  price  fixed  with  a  view  to  the  contingency;"  3  Dart  on  Vendors 
(4tb  ed.).  741.  In  England,  at  the  prexent  day,  since  fines  and  recoveries  have 
been  abolished,  and  feoffments  deprived  of  their  high  efficacy  (statute  of  B  ft  9 
.Yict.  c.  106),  it  may  be  said  tbat  the  only  cases  in  which  ailer-aequired  titlea 
actuaily  pan  by  a  former  conveyance,  so  as  to  exclude  a  subsequent  purcbuer, 
are  those  of  leases. 

'  2  Jurist  (N.  8.),  1181,  decided  in  1856  by  Vioe-Chancellor  Stuart. 
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cover;  or  to  levy  a  fine,  the  court,  finding  an  express  contract  which 
relates  to  an  estate  in  fee  which  is  purported  to  be  conveyed  by  the 
instrument,  extends  the  operation  of  the  covenant  for  further 
assurance  so  as  to  apply  to  the  subject-matter  of  the  grant,  which 
it  is  in  the  power  of  the  grantor  to  complete  by  an  instrument, 
although  that  instrument  may  bar  and  conclude  the  title  of  other 
persons ; "  and,  secondly,  in  looking  at  the  intention  of  the  parties 
to  be  collected  from  the  mortgage,  the  court  had  no  doubt  that 
there  was  no  further  intention  than  that  the  mortgage  should  apply 
to  every  estate  and  interest  which  could  be  affected  by  the  convey- 
ance, but  that  it  was  no  part  of  the  contract  that  any  thing  should  be 
conveyed  but  what  was  the  actual  and  proper  estate  of  the  grantor. 
Barring  the  estate  or  interestof  any  other  person  was  not  in  the  con- 
templation of  anybody ;  "  I  cannot  find,"  said  the  Vice-Cliancellor, 
"  upon  the  best  attention  I  cangive  to  the  terms  of  this  contract,  that  - 
'  any  thing  like  a  disentailing  deed,  or  any  thing  to  bar  or  affect  the 
interest  of  any  other  person,  or  any  thing  other  than  what  would  pass 
by  the  simple  grant  of  the  grantor  to  the  extent  of  his  own  interest, 
was  sought  to  be  affected.  The  power  given  to  tlie  disentailing  act,  is 
a  power  of  an  entirely  different  kind.  It  is  a  power  which  gives  to 
a  tenant  in  tail,  who  intends  and  wishes  to  do  so,  a  power  to  disiu- 
kerit  the  issue  in  tail,  —  to  deprive  them  of  that  which,  according  to 
the  terms  of  the  gift,  they  are  entitled  to,  and  to  enlarge  his  estate 
to  a  fee-simple.  1  can  find  no  contract  in  this  deed  for  enlarging 
the  estate  of  the  grantor  to  any  extent ;  and  I  conceive  that  unless 
there  bo  words  in  the  instrument  which  can  show  it  was  intended 
that  the  covenant  for  further  assurance  should  extend  to  enlai^ng 
the  estate  conveyed,  and  to  barring  interest  in  other  persons  than 
the  grantor,  the  court  is  not  justified  in  resorting  to  its  extraordi- 
nary jurisdiction  for  specific  performance,  to  compel  the  grantor  to 
execute  an  assurance  of  a  kind  that  was  not,  and  could  not  from 
the  form  of  the  instrument,  be  thought  to  be  in  his  contemplation 
at  the  time  when  the  grant  by  him  was  made,"  and  the  demurrer 
to  the  bill  was  sustained.^ 

'  The  ewe  was  argued  for  several  Aajb  in  Jolj,  but  the  Vi re-Chancellor, 
after  stating  his  impressioDS  ss  given  in  the  text  in  the  language  cited,  said  that 
be  should  require  the  interval  of  the  vacation  to  consider  a  raait«r  of  sui^h  im- 
portance, and  in  November  he  stated  that  having  since  much  considered  the  case, 
whii-b  seemed  to  brm  "to  be  one  of  considerable  novelty  and  of  very  great  im- 
portance," he  contiaued  of  the  opinion  wbicli  he  formed  at  the  time  of  argument. 
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It  ia  believed  that  a  careful  ezamiaatioa  of  the  many  hundreds 
of  American  cases  upon  this  subject  will  show  that,  in  spite  of  a 
few  miatakee  ia  poiut  of  doctrine,  and  miatakaa,  still  fewer,  in  con- 
sequence  of  practically  enforcing  results  as  logical  deductions 
therefrom,  the  true  doctrine  to  be  deduced  from  them  can  be  prac- 
tically applied  not  only  witliout  disturbing  any  of  the  landmarks  of 
the  law,  but  in  strict  consonance  with  the  general  principles  of 
jurisprudence. 

The  following  propositions  may  perhaps  embody  and  harmonize 
the  very  large  uumlier  of  authorities  upon  this  subject : '  — 

I.  The  principle  upon  which  rests  the  doctrine  that  the  after- 
acquired  estate  patset  ^  is,  or  at  times  may  be,  a  salutary  one,  and 
is  intended  to  carry  out  tlie  real  intention  of  the  parties  tliat  a  cer- 
tain particular  estate  was  to  be  conveyed  and  received,  and  where 

.  that  intention  appears,  the  law  will  not  suffer  the  grantor  U>  de- 
feat it.^ 

II.  Such  an  intention  is  generally  to  be  deduced  from  the  pres- 

and  the  bill  was  dumieud.  The  cue  not  only  ieem*  to  h&ve  gono  no  further, 
but  the  only  report  of  it  ia  in  the  Juriat,  there  being  no  report  in  either  Smale 
&  Gifiiird,  or  Uiflard,     See  this  L-aae  further  referred  to,  infra,  Ch,  XV. 

'  In  former  editionB  of  thit  treatise,  the  following  result  of  the  authonties 
was  Buggested :  "  But,  it  may  be  uked,  if  on  estoppel  is  not  created  by  a  deed 
taking  clfect  under  the  statute  of  Uses,  and  if  a  warranty  in  that  deed  does  not 
of  itself  ereste  an  estoppel,  how  is  an  estoppel  created,  and  what  is  the  true 
priociple  that  appears  to  be  properly  deducibie  irom  the  many  authorities  cited? 
The  answer  to  tliis  qiiestioa  may  perhaps  be  that  the  principle  of  the  cases 
seems  lo  be  referable  to  a  tamillar  rule  in  equity,  that  if  a  man  contracts  for  the 
■ale  of  an  estate,  whidi  he  has  not  at  the  time  sueh  contract  is  entered  into,  and 
he  afterwards  acquires  such  an  interest  as  will  enable  him  to  make  good  his  con- 
tract, equity  wili  compel  him  to  perform  it  and  make  good  the  title,  and  that  the 
presence  of  a  warranty  in  a  deed  purporting  to  convey  an  estate  has,  it  would 
•eem,  upon  strict  principle  no  greater  effect  than  an  averment  that  the  contract 
between  the  vendor  and  purchaser  is,  that  that  identical  estate  shall  be  actually 
transferred  from  the  former  to  the  latter ;  and  sach  an  effect  can  be  produced  by 
Other  covenants  than  the  technical  ones  for  title,  and  by  other  parts  of  the 
deed  than  the  covenants."  But  it  is  believed  that  the  conclusions  now  snggesled 
in  the  text  more  accurately  represent  the  present  state  of  the  law. 

'  Viz.,  that  "  a  man^s  own  act  {i.e.,  his  previous  deed)  closeth  up  his  mOQtb 
to  allege  the  truth  "  (i.e.,  that  no  estate  passed  thereby). 

»  Supra,  p.  388. 
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ence  of  covenants  for  title,  and  it  10  immaterial  whet  particalar 
oovenants  tlieae  may  be,  bo  that  they  show  the  intention.' 

III.  But  the  intention  is  not  iteceuarily  so  deduced,  and  may 
appear  by  other  parts  of  the  deed.^ 

ly.  In  many  eases,  to  prevent  circuity  of  action,  it  may  be  inno- 
cently held  that  the  estate  actually  paetea.* 

V.  But  tliis  should  not  be  suffered  to  work  injustice  by  depriving 
the  grantee  of  his  right  of  action,  t.e.,  his  option  to  sue.* 

YI.  And  the  doctrine  may  often  properly  apply  when  there  is  no 
right  of  action.' 

VII.  But  the  doctrine  should  never  be  applied  against  a  pur^ 
chaser  without  notice,  for  where  the  equities  are  equal,  the  legal 
title  shall  prevail.^ 

'  Siipro,  pp.  392,  404-412.  '  Supra,  p.  888. 

*  That  is  to  mj,  vbere  the  qnestion  vita  between  grantor  uid  grantee, 
tupra,  p.  418. 

*  Supra,  p.  420-428.  '  Svpra.  p.  401-403. 

*  Supra,  p.  427-435.  That  it  to  say,  ir  tnced  to  its  source,  the  doctrine  is  jaat 
this:  the  Gnt  grantee  has  an  equUg  to  have  the  after-acquired  estate  convej-ed 
to  him.  Ab  applied  in  most  of  the  American  casei,  their  result  is  aimpl}*  the  en- 
forcing this  equity  in  a  court  of  law;  but  law  follows  equity  as  equity  follows 
the  taw,  and  the  equitable  doctrine  that  when  the  eqaities  are  equal  the  legal 
title  shall  prevail,  cannot  be  diaregarded  in  a  court  of  law  enforcing  equitable 
principles. 

It  is  believed  that  the  most  recent  authorities  are  teuding  in  favor  of  the 
proposilioDS  thus  suggeated.  In  Van  Rensselear  v.  Kearney,  II  How.  (U.  S.) 
298,  which  was  reported  since  the  earlier  editions  of  tbia  treatise  were  pub- 
Vshed,  much  of  the  doctrine  was  carefully  considered  by  the  Supreme  Court 
of  the  United  Statea.  John  J,  Van  Benaselesr  having  lut  a  life-eaCate  in  (.vr- 
t^n  lands,  conveyed  them  in  fee  to  Fenfield,  by  a  deed  of  bargain  and  sale, 
with  a  covenant  against  incumbrancei,  —  the  case,  however,  is  decided  indepen- 
dently of  tills  covenant.  In  1813  Tan  Renssetear  acquired  the  fee  in  these 
lands,  and  on  hia  death  in  182ti  it  descended  to  the  complainants  at  his  beirs- 
at-law,  who  brought  this  suit  in  equity  against  the  parlies  holding  under  Pen- 
field's  title,  for  an  account  of  the  rents  and  profits  and  a  surrender  of  the  title 
papers.  But  the  court  held  that  the  complainants  were  estopped  by  the  con- 
veyance to  PeuGeld  from  asserting  their  title.  "  The  general  principle  is  ad- 
mitted," said  Nelson,  J.,  wbo  delivered  the  opinion,  "  that  a  grantor  conveying 
by  deed  of  bargain  and  sale,  by  way  of  release,  or  quirclaim  of  all  bis  right  and 
title  to  a  tract  of  land,  if  made  in  good  faith  and  without  any  fraudulent  repre- 
sentations, is  not  responsible  for  the  goodness  of  the  title  beyond  the  covenants 
in  his  deed.  A  deed  of  this  character  purports  to  convey,  and  is  understood  to 
convey,  nothing  more  than  the  interest  or  estate  of  which  the  grantor  is  aeised 
or  possessed  at  the  time ;  and  does  not  operate  to  pass  or  bind  an  interest  not 
then  in  existence.     The  bargain  between  the  partie*  proceeds  npon  this  view; 
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It  somfltimes  happens  that  a  purchaser,  in  ginng  to  hia  Tenclor 
a  mortgage  for  the  purchaae-monej,  is  required  to  insert  in  it 

and  the  couidention  ii  regulated  in  conformity  vitli  it.  If  otherwiie,  and  the 
vendee  hat  contracted  for  a  partitmlar  ectate,  or  for  an  estate  in  fee,  be  niiut 
take  the  precantion  to  secure  himself  bj  the  proper  covenants  of  title.  But  this 
principle  is  appliiable  to  a  deed  of  bargain  and  «alQ  b^  release  or  quitclaim,  in 
the  strict  and  proper  Mn«e  of  that  speciei  of  conveyance.  And,  therefore,  if 
the  deed  bears  on  its  face  evidence  that  the  grantors  intended  to  convey,  and  the 
grantee  expected  to  become  invented  with  an  estate  of  a  particular  description 
or  quality,  and  that  the  bargain  had  proceeded  upon  tiiat  footing  between  the 
parties,  then,  although  it  may  not  eoJUain  ang  eootiuatii  of  litlt,  tn  the  leehnkal 
tente  of  the  term,  still  the  legal  operation  and  effect  of  die  Instrument  will  be  as 
binding  upon  the  grantor  and  those  claiming  under  him,  in  respect  Co  the  estate 
thus  described,  u  if  a  formal  covenant  to  that  effect  had  been  inserted ;  at  least 
so  far  as  to  estop  them  from  ever  afterwards  denying  that  he  was  seised  of  the 
particular  estate  at  the  time  of  the  conveyance."  And  after  referring  to  the 
authorities  of  Doe  d.  Marchant  e.  Erringlon,  8  Scott,  2L0 ;  Bowman  r.  Taylor, 
2  Ad.  &  Ellis,  278;  Fairbanks  d.  Williamson,  7  Greenl.  (Me.)  96;  and  Righto. 
Bucknell,  2  Bam.  &  Adolph.  281  (»}^a,y.  386,n.8),  the  opinion  thus  continues: 
"  The  principle  dedudble  from  these  authorities  seems  to  be,  that  whatever 
may  be  the  Ibrm  or  nature  of  the  conveyance  used  to  pass  real  property,  if  the 
grantor  sets  forth  on  the  face  of  the  instrument,  by  way  of  recital  or  averment, 
that  he  is  seised  or  possessed  of  a  particular  estate  in  the  premises,  and  which 
estate  thii  deed  purports  to  convey,  or,  what  is  the  same  thing,  if  the  seisin  or 
possession  of  a  particular  estate  is  affirmed  in  the  deed,  either  in  express  terms 
or  by  necessary  implication,  the  grantor  and  all  persons  in  privity  with  him  shall 
bo  estopped  Ironi  ever  alterwards  denying  that  he  was  so  seised  and  possessed  at 
the  time  he  made  the  conveyance.  The  estoppel  works  upon  the  estate,  and 
binds  an  after-acquired  title  as  between  parties  and  privies.  The  reason  is  that 
the  estate  thus  affirmed  to  be  iu  the  party  at  the  time  of  the  conveyance  must 
necessarily  have  intluenced  the  grantee  in  making  the  pnruhase,  and  hence  the 
grantor  and  those  in  privity  with  him,  in  good  faith  and  fair  dealing,  should  be 
forever  tberealier  precluded  from  gainsaying  it.  The  doctrine  is  founded,  when 
properly  applied,  upon  the  highest  principles  of  morality,  and  recommends  itself 
to  the  L-omuion  sense  and  justice  of  every  one.  And  although  it  debars  the 
truth  in  the  particular  case,  and  therefore  is  not  unfrequently  characterized  as 
odious,  and  not  to  be  favored,  still  it  should  be  remembered  that  it  debais  only 
in  the  case  where  its  utterance  would  convict  the  party  of  a  previous  falsehood, 
would  be  the  denial  of  a  previous  affirmation  upon  the  faith  of  which  persons 
had  dealt,  and  pledged  their  credit  or  expended  their  money.  It  is  a  doctrine, 
therefore,  when  properly  understood  and  applied,  that  concludes  the  truth  la 
order  to  prevent  fraud  and  falsehood,  and  imposes  silence  on  a  party  only  when 
in  conscience  and  honesty  he  should  not  be  allowed  to  speak," 

This  decision  was  cited  with  approbation  in  the  recent  case  in  the  same  court, 
of  French  v.  Spencer,  21  How.  24Ui  as  also  in  Gibson  o.  Chouteau,  89  Mo.  666; 
and  Clark  v.  Baker,  14  CaL  629 ;  Calder  c,  Chapman,  2  P.  F.  Smith  (Pa.),  366, 
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general  covenantB  for  the  titlo,  and  it  has  been  at  times  urged  that 
in  tlie  erent  of  a  failure  of  title  or  eviction  of  the  mortgagor,  he  is 

si^a,  p.  435.  And  in  recent  ctuea  in  UisBiagippi  and  New  York,  tbe  lane 
view  of  the  Uw  lias  been  pr&cUc&Uy  applied.  Tbus  in  Nizoa  e.  Carco,  28  Uiso. 
426,  Carco  being  in  possession  of  loU  Co  which  he  had  do  title,  conveyed  them 
to  the  granton  of  the  complAinantt  by  an  iostrament  not  under  seal,  and  con- 
taining no  coventnti  whaterer.  Subsequently  a  patent  was  granted  to  bim  for 
these  lands,  and  tbe  complainants  &led  a  bill  against  his  heirs  to  enjoin  tiie  latter 
from  setting  up  the  title  which  accrued  by  the  patent,  and  it  was  held  that  Uw 
complainants  were  entitled  to  the  relier  prayed  for.  "  It  is  said  that  the  instru- 
ment of  sale  executed  by  Carco,"  said  the  court,  "  is  not  binding  on  his  heira, 
because  it  is  not  executory-  and  contains  no  covenant  of  warranty.  If  the  instru- 
ment purported  to  be,  or  was  in  fact,  a  mere  quitclaim  of  an  interest  in  tbe 
land  not  then  in  eait,  tbe  authorities  cit«d  would  be  pertinent  to  show  that  the 
hrars  were  not  estopped  by  tbe  act.  But  it  is  admitted  to  have  been  intended  a* 
a  valiil  and  sufficient  sale;  that  the  right  intended  to  be  sold  was  a  subsisting 
equitable  one,  and  that  the  sale  was  not  void  for  illegality.  It  purports  to  have 
been  made  for  a  valuable  consideration,  and  to  be  a  conveyance  of  hia 
right ;  and  it  is  manifest  that  the  present  claim  of  his  heirs  b  utterly  inconsistent 
with  the  right  intended  to  be  conveyed  by  him.  If  it  were  a  ibrmal  bargain  and 
sale,  there  can  be  no  pretence  but  that  it  would  estop  the  heirs;  and  it  is  con- 
ceded that  it  was  intended  as  such.  It  must  therefore  be  considered  as  having 
that  effect  in  equity,  and  fall  within  the  general  mie  that  tbe  heir  cannot  set 
up  a  subsequently  acquired  title  against  tbe  deed  of  bai^n  and  sale  of  his 


So  in  Doyle  o.  Peerless  Petroleum  Co..  i\  Barb.  S.  C.  (N.  T.)  240,  where 
Suggett,  having  an  equitable  title  to  certain  lands,  conveyed  them  in  fee  to  the 
plainiiff,  and  subsequently  acquired  the  legal  title,  which  he  conveyed  to  tbe  d»- 
fendauts.  Whether  these  conveyances  were  with  or  without  covenants  is  not 
stated,  and  is  immaterial  in  the  opinion  of  the  court,  who  decideil  that  Suggett 
on  acquiring  the  legal  title  held  it  in  trust  for  the  plaintififs,  and  that  the  defend* 
ants,  having  taken  tbe  legal  title  KilhfvU  kntnultdgt  of  the  equUia  of  the  parties, 
must  be  siibiitituted  in  the  place  of  Suggett,  and  were,  therefure,  ordenid  to 
convey  and  release  to  the  plaintiffs  their  interest  in  the  land.  See  also  Long 
Island  R.  R.  e.  Conklin,  32  id.  388 ;  Kilmer  v.  Wilson,  49  id.  88. 

So  in  Temple  o.  Partridge,  42  Me.  56,  where  in  an  action  on  the  case  '(in  the 
nature  of  a  writ  of  deceit)  the  plaintiS'  proved  that  the  defendant  was  her  agent, 
and  by  false  representation  as  to  the  value  of  the  land  inc]uced  her  to  sell  it  to 
him  at  an  under  value.  The  defendant  bad  subsequently  resold  the  land  at  an 
advanced  price  with  covenants  for  title,  and  offered  to  prove  that  the  price  be 
paid  the  plaintifi'  was  a  full  one,  by  reason  of  a  prior  incnmbrance  in  the  chain 
of  her  title ;  but  the  court  held  that  the  defendant  was  estopped  by  the  cove- 
nants which  he  had  given  from  showing  that  tbey  were  untrue. 

So  in  Polter  c.  Fotter,  1  U.  I.  43,  a  widow  entitled  to  dower  in  tbe  estate  of 
ber  deceased  husband  married  a  second  time.  The  real  estate  of  the  first  hn»- 
bttnd  was  sold  by  bis  administrator  for  tbe  payment  of  his  debts,  she  not  joining 
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estopped  by  these  coTenauts  from  avRtliiig  himBelf  of  any  indemnity 
or  relief  to  which  he  would  otherwise  be  entitled  by  virtue  of  liis 
Tender's  covenants  to  himself.  This  doctrine  is  sought  to  be 
based  npon  the  principle  that  "  estoppels  should  be  reciprocal,"  ^ 
but  has  no  foundation  either  in  reason  or  authority.'  Although 
Uie  question  was  left  undecided  in  a  case  in  Uassachusetts,"  yet  in 
one  more  recent,*  it  was  held  that  tlie  law  of  estoppel  was  inappli- 
cable to  Boch  a  case.  The  principle  was  stated  witli  clearness  in  a 
case  in  New  Hampshire,^  where  in  a  suit  brought  by  a  mortgagor 
upon  covenants  contained  in  a  deed  made  to  him  on  the  same  day 
by  the  mortgagee,  the  court  said :  "  The  plaintiff's  covenant  is  a 
direct  allegation  that  there  was  no  incumbrance  when  be  made  his 
deed,  but  it  is  no  admittion  tliat  there  was  no  incumbrance  when 
the  defendant  made  his  deed.  How  does  the  covenant  estop  him 
from  showing  that  there  was  no  incumbrance  at  the  date  of  his 
own  deed  in  a  suit  against  him  on  his  covenant?  The  defend- 
ant's deed  must  have  preceded  the  plaintiff's  deed.  A  warranty  of 
title  by  the  plaintiff  does  not  prove  that  the  defendant  had  title 
when  he  conveyed,  for  the  plaintiff  might  then,  or  immediately 

in  tlie  deed.  Tbe  title  aflerwards  cune  to  the  Mcond  busbund,  who  ofteririrds 
conveyed  tbe  same  with  a  covenant  of  warranty.  In  an  action  of  dower  brought 
hy  tbe  hugband  and  wife  against  tbe  purch&ser  from  the  former,  it  was  held  that  ■ 
they  were  eitopped  by  bis  covenants  from  claiiaing  dower  during  tbe  continuance 
of  tbeir  marriage.  It  waa  urged  that  this  wa«  not  a  covenant  between  Che  same 
partieo,  —  tiiat  the  wife  had  made  no  covenants  with  her  husband  which  estopped 
faer.  "  That  is  trae,"  said  the  court,  "  but  the  husband  by  ihe  marriage  gains 
a  right  to  tbe  possession  and  use  of  tbe  estaU ;  such  an  interest  and  title  during 
the  marriage  as  enables  bim  to  control  it.  He  has  a  freehold  interest  iu  ber 
dower,  determinable  upon  the  dissolution  of  the  marriage.  There  u  no  equity 
in  the  claim  of  the  wife,  for  she  lias  participated  iu  the  consideration  received  by 
her  husband  for  the  estate." 

'  In  Cross  ■>.  Bobinsoo,  21  Conn.  337,  where  the  assignee  of  a  mortgagee 
brought  ejectment  on  a  satisfied  mortgage,  it  vu  held  that  not  only  was 
Ibe  plaintiff  entitled  to  recover  because  tbe  payment  was  not  made  ^1 "  after 
the  law-day,"  but  that  the  mortgagor  was  estopped  by  the  covenants  for  title 
in  tbe  mortgage  from  denying  the  title  of  his  mortgagee.  Care  should  perhaps 
be  taken  in  the  application  of  this  case  in  practice. 

■  In  Lot  p.  Thomas,  Penn.  (N.  J.)  300,  the  court  said:  "If  this  doctrine 
were  true.  Lord  Coke  was  not  only  justified  in  saying  that  estoppels  were  odious 
in  law,  but  he  might  have  gone  further  and  added  that  thej  were  detestable." 

>  Filch  V.  Seymour,  9  Met.  (Mass.)  468. 

*  Sumner  n.  Barnard,  12  id.  161. 

•  Haynes  v.  Stevens,  11  N.  U.  82. 
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after,  have  purchased  in  an  opposing  title,  or  removed  an  incum- 
brance. The  fact  that  the  plaintiff  had  a  title  when  he  tlius  recoa- 
veyed  is  perfectly  consistent  with  the  fact  that  the  defendant  had 
not  a  title  when  he  conveyed  to  the  plaintiff.  Could  it  be  said,  if 
the  defendants  had  mortgaged  the  land  and  then  couTeyed  to  the 
plaintiff,  who  mortgaged  to  the  defendant,  and  then  the  plaintiff 
had  extinguished  the  first  mortgage,  that  the  plaintiff  should  not 
recover  of  the  defendants  the  sum  he  had  thus  paid,  because  hie 
mortgage  contained  a  covenant  against  incumbrances?  True,  he 
covenants  againstincumbraneeB,  hut  it  is  against  those  of  liis  own 
creation,  and  not  such  as  the  defendants  may  have  chai^d  upon 
the  land."  So  in  a  case  in  Maine,'  one  sold  land  with  a  general 
covenant  of  warranty,  taking  a  mortgage  for  the  purchase-money 
which  contained  a  similar  covenant.  The  mortgage  was  subse- 
quontly  assigned,  and  afterwards  foreclosed.  The  mortgagee  died 
insolvent,  when  his  widow,  who  had  not  joined  in  the  original  con- 
veyance, recovered  her  dower,  which  was  paid  by  the  owner  of  the 
land,  who  then  sued  on  the  covenant  in  the  mortgage.  But  the 
court,  in  giving  judgment  for  the  defendant,  said  that  when  both  a 
deed  and  the  mortgage  for  the  purchase-money  "  contain  covenants 
of  warranty,  the  covenants  are  not  considered  to  be  mutually  acted 
.  upon  each  by  the  other;  those  in  the  mor^ge  do  not  estop  the 
party  claiming  to  recover  upon  those  in  the  absolute  deed.'  The 
grantor  in  the  absolute  deed  had  sold  the  land  ;  the  mortgagee  had 
pledged  it  only,  for  the  security  of  tlie  purchase-money.  By  the 
sole  the  grantor  received  a  consideration,  and  is  bound  by  his  cov- 
enants to  indemnify  the  grantee  for  all  defects  in  the  title,  and  for 
incumbrances  existing  at  the  time  of  the  conveyance.*  As  between 
these  parties,  the  purchaser  really  pledges  nothing  but  the  interest 
which  he  obtained  under  the  deed  to  him,  and  is  answerable  to 
him  for  no  imperfection  in  the  title  esietitig  before  the  conveyance. 
If  the  mortgage  is  redeemed,  it  has  discharged  its  office  as  security, 
and  ceases  to  be  operative.  If  it  is  foreclosed,  the  title  which 
passes  by  the  absolute  deed  is  restored  to  the  grantor  or  those  who 
claim  under  him.  And  the  one  having  the  mortgagee's  right  after 
foreclosure  of  the  mortgage  cannot  be  allowed  to  recover  damages 
for  a  breach  of  the  covenants  therein  made  by  the  mortgagee,  or 

'  Smith  V.  Camiell,  32  Me.  IS."}. 

■  Citing  BrowD  r>.  Stapli^s,  2»  id.  497. 

*  Citiug  Hayoes  c.  Stevens,  11  K  H.  S8. 
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existinj;  at  tlie  time  of  his  conveyance ;  for  the  effect  of  snch  re- 
covery would  be  to  obtain  all  that  he  partad  with  in  the  conveyance 
and  the  value  of  the  incumbrance,  which  he  is  reheved  from 
removing  by  the  foreclosure.  Such  consequence  would  be  un- 
just." And  the  law  as  thus  stated  is  supported  both  by  reason 
and  authority.' 

Where,  however,  in  a  case  in  Massachusetts,  the  grantee  in  a 
deed  containing  covenants  for  title  had  mortgaged  his  estate  to  bis 
grantor,  and  afterwards,  by  giving  the  latter  poBBession  under  the 
mortgage,  became  his  tenant,  and  was  evicted  by  an  elder  title,  it 
was  hold  that  the  former  was  not  entitled  to  sue  upou  the  covenants 
in  the  deed  to  himself  while  such  a  relation  between  the  parties 
continued  unchanged  ;  the  eviction  had  not  been  of  his  possession, 
but  of  that  of  his  grantor  and  mortgagee.' 

The  rule  which  in  this  conntry  sanctions  the  admission  of  evi- 
dence to  show  that  the  consideration  of  a  purohaae  was  in  reality 
greater  or  lees  than  tliat  expressed  in  the  deed,  has  already  been 
adverted  to.*  But  in  New  Jersey  the  rule  has  been  carried  some- 
what farther  than  merely  to  sanction  the  admission  of  evidence  to 
increase  or  diminish  the  consideration  as  to  amount.*  The  plaintiff 
conveyed  land  which  he  had  previously  mortgaged,  and  having, 

'  Hubbard  e.  Norton,  10  Conn.  433  (but  see  and  consider  Cross  o.  RobiDson, 
21  Conn.  387,  I'ited  impra,  p.  449)  ;  Hard/  o.  Nelson,  37  Mc.  52tl ;  firowo  t>. 
Staples,  28  id.  4S7  ;  Sumner  e.  B&rnard,  12  Met.  (Mmb.)  461 ;  Hutcoik  ».  Cari- 
ton,  6  Gray  (Mass.),  61;  Pike  v.  Goodnow,  13  Allen  (MaBB.),  474;  Lot  v. 
Thunuu,  Penn.  (N.  J.)  3U0;  Geyer  c.  Giranl,  22  Mo.  160 ;  Connor  d.  Eddy,  3S 
id.  72,  where  tlie  text  was  eited,  and  it  was  said  that  "the  law  of  ettopptl has  no 
application  in  such  cases.^  So,  "  if  a  man  makes  a  feoffment  with  warrant/,  who 
enfeoRs  the  first  feoSbr  upon  condition  that  that  warrantv  remains,  and  be  shall 
vout'h  by  reason  of  the  first  warranty ; "  Bointon  &  Chester's  case,  cited  in  Rolls 
&  Usborn'B  case,  4  Leon.  251.  So  in  Co.  Litt.  390,  il  is  said,  "  if  a  man  make 
a  feoffment  in  fee,  with  warranty  to  the  feoffee  hia  heirs  and  asiiigns,  and  the 
feoffee  re-enkoSclii  tlie  feofitir  and  his  wife,  or  the  feoffor  and  any  otlier  stranger, 
the  warranty  reniaineth  still ;  or  if  two  make  a  feoffment  with  warranty  to  one 
and  his  htirs  and  assigns,  and  the  feoffee  re-enfeaffeth  one  of  the  feoffors,  the 
warranty  doth  also  remain."  So,  it  was  held  in  the  case  of  Kiillog  t>.  Wood,  4 
Paige  (N.  Y.),  Dlif,  that  a  general  waminty  in  a  reconveyance  made  by  a  vendee 
to  his  vendor  will  extend  only  to  incumbranceB  suffered  by  the  former  while  he 
held  the  estate ;  see  also  Ingalls  e.  Cooke,  21  Iowa,  560. 

1  Gilman  n.  Haven,  11  Cash.  (Mass.)  330. 

'  Supra,  p.  268  el  teq. 

*  Bolies  ».  Beach,  2  Zabr.  (N.  J.)  680. 
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after  the  sale,  discharged  the  incumbrance,  sned  the  purchaser  for 
its  amount,  on  the  ground  that  bj  an  agreement  between  them  the 
latter  expressly  agreed  to  pay  off  the  mortgage.  It  was  urged  for 
the  defendant  that  the  plaintiff  was  estopped  by  his  covenant 
against  incumbrances  from  proving  the  existence  of  tlie  mortgage, 
or  tliat  tlie  .defendant  undertook  to  pay  it ;  but  the  court  held  (the 
Chancellor  and  three  of  the  judges  disBenting)  tliat,  in  the  first 
place,  the  evidence  offered  was  merely  to  show  the  nature  and  ex- 
tent of  the  payment  of  the  consideration,  and  therefore  came  within 
the  doctrine  of  tlie  American  authorities,  and,  secondly,  that  the 
law  of  estoppel  could  not  apply,  as  it  was  said  that  the  question 
was  one  merely  collateral  to  the  deed,  the  action  not  being  founded 
directly  upon  it.  So,  in  Massachusetts,^  wliere  one  having  con- 
veyed land  with  a  covenant  against  incumbrances,  sued  his  pur- 
chaser in  assumpsit  for  taxes  in  arrear  prior  to  the  date  of  the 
deed,  on  the  ground  that,  by  the  terms  of  sale,  the  latter  had  agreed 
to  pay  them,  the  court  below  rejected  the  evidence  as  inadmissible 
to  contradict  the  covenant,  but  the  judgment  was  reversed,  and  it 
was  held  that  the  tendency  of  the  evidence  was  to  prove  either  that 
there  was  no  incumbrance  on  tiie  estate  conveyed  at  the  time  of  the 
promise,  or,  if  there  were,  that  the  incumbrance  was  not  within  the 
true  meaning  of  the  covenant,  as  tlte  defendant  bad  previously 
become  bound  to  pay  the  taxes.  In  neither  case,  therefore,  did  the 
evidence  vary  or  contradict  tlie  terms  of  the  covenant  If,  however, 
it  were  not  so,  the  objection  would  not  be  applicable  to  the  present 
case,  in  which  the  question  as  to  the  construction  and  effect  of  the 
covenant  was  not  raised.  It  was  not,  therefore,  it  was  said,  necessary 
for  tlie  court  to  give  a  decided  opinion  upon  the  question  whether, 
in  an  action  for  the  breach  of  tlie  covenant,  the  evidence  rejected 
in  this  case  would  be  admissible  or  uot.^ 

But  the  law  had  been  more  strictly  held  in  that  State  in  an  earlier 
case  of  some  apparent  hardship.^  A  testatrix  sold  land  to  one 
whom  she  afterwards  appointed  her  executor,  covenanting  that  she 
was  lawfully  seised,  had  good  right  to  convey,  and  tliat  the  premises 
were  free  from  incumbrances.  The  purchaser  being  evicted  after 
her  deatli,  credited  himself  in  the  settlement  of  tlie  estate,  with 
91,000  as  damages  arising  from  a  breach  of  these  covenants,  and 

■  Preble  V.  Bftldwin,  6  CnBh.  (Haat.)  649. 

■  For  the  casea  upon  this  point  tee  lupra,  p.  117. 
*  Eveleth  e.  Croudi,  16  Mau.  307. 
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in  reply  to  proof  that  he  had  liimself  formerlf  conveyed  the  same 
land  to  the  testatrix  with  similar  covenants,  and  that  the  ad- 
verse title  was  paramount  to  his  own  originally  and  was  covered 
by  the  covenants  lie  gave,  offered  to  prove  that  when  he  orgtnally 
purchased  it  was  merely  as  agent  for  the  testatrix,  —  that  the  oon- 
sideratiou  was  paid  by  her,  —  that  he  bought  in  pursuance  of  an 
agreement  with  her,  and  conveyed  to  her  without  receiving  any 
consideration  whatever.  It  was  however  held  that  "  to  admit  the 
evidence  offered  would  be  to  permit  him  directly  to  contradict  his 
deed,  in  that  he  declared  himself  to  be  the  owner  of  the  land  and 
to  have  lawful  right  to  convey  it,  and  his  express  and  unequivocal 
covenants  would  be  defeated  by  verbal  declarations.  ...  If  the 
appellant  suffers,  it  is  because  he  was  incautious  in  the  mode  of 
conducting  his  business."  So,  in  New  York,'  it  was  held  that 
where  one  had  conveyed  in  fee  witli  a  covenant  of  warranty,  he  was 
estopped  from  alleging  that  he  had  such  an  interest  in  the  con- 
sideration-money as  would  raise  a  resulting  trust  iu  his  favor. 


The  preceding  classes  of  cases  have  all  turned  upon  the  estoppel 
of  the  grantor.  A  few,  however,  may  here  be  noticed  respecting 
the  estoppel  of  the  purckaaer  caused  by  his  acceptance  of  the  con- 
veyance. 

In  some  early  cases  in  New  York,  it  was  held  that  the  accept- 
ance of  a  grant  was  a  conclusive  admission  of  the  title  of  the 
grantor,  and  therefore  that  in  au  action  of  dower  brought  by  the 
widow  of  the  latter,  the  defendant  was  estopped  from  showing  that 
the  husband's  title  was  defective,^  and  the  same  rule  lias  been  also 
occasionally  applied  elsewhere.' 

'  Squire  t>.  Harder.  1  Paige  (N.  T.),  495. 

*  nitchcock  n.  Harrington,  6  Johns.  290 ;  Collins  v.  Tony,  7  id.  278 ;  Davis 
0.  Dmtow,  12  Wend.  (N.  Y.)  6.5 ;  Bowna  p.  Potter,  17  id.  16* ;  Sherwood  v. 
Tandenburgh.  2  Hill  {N.  Y.).  308.  "The  objection  of  the  want  of  seisin  in  the 
hnsbaad,"  said  Kent.  G.  I.,  in  Hitchcock  n.  Harrington,  rupra,  "  cannot  be  re- 
ceived from  the  defendants,  as  they  bold  under  the  husband  bj  virtue  of  convey- 
ances  from  his  son  and  heir-at-law.  The  husband  died  in  possession,  and  it 
onght  not  to  be  permitted  to  the  heir,  or  person  claiming  under  bim  and  enjoying 
the  estate,  to  deny  the  seisin  of  the  ancestor.  .  .  .  Tbe  tenant  claims  title  under 
the  seisin  of  the  husband,  and  cannot  be  pennitted  to  avail  himself  of  this  defence 
in  bar  of  the  denuindant's  ri^t  of  dower." 

*  Gayle  d.  Price,  5  lUch.  T^w  R.  (S.  C.)  625;  Hains  o.  Gardner,  1  Fuif. 
(Me.)S83;  Hamblinr.  Bank  of  Cumberland,  19  He.  69;  Stimpaon  d.  ThomastOQ 
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In  Uassachusetts  it  was,  however,  aaid  that  "  the  grantee  may 
be  permitted  to  sliow  that  his  grnntor  was  not  seised,  as  is  every 
day  allowed  in  actions  of  covenant ;" '  and  in  England^  it  was 
held  that  the  acceptance  of  a  conveyance  did  not  estop  the  graiitee, 
in  au  action  of  dower  brought  by  his  grantor's  widow,  from  show- 
ing that  the  premises  were  leasehold,  instead  of  freehold,  as  de- 
scribed in  the  deed. 

And  in  New  York,  moreover,  very  soon  after  the  decisions 
referred  to,  their  rule  was  followed  in  one  case  with  reluctance, 
and  solely  on  the  ground  of  adherence  to-  precedent,"  and  soon 
after,  it  was  held  that  whatever  might  be  the  rule  where 
possession  had  accompanied  the  deed,  yet  where  there  was  no 
auch  possession  there  would  be  no  estoppel.*  In  the  later  case, 
however,  of  Sparrow  v.  Kingman,^  the  whole  doctrine  was  recon- 
sidered on  the  grounds  both  of  principle  and  authority,  and  the 
prior  decisions  overruled.  The  doctrine  as  given  by  Cuke  that  an 
estoppel  was  caused  "  by  the  acceptance  of  an  estate,"  *  was  properly 
referred,  in  its  application,  to  tlie  system  of  common-law  assurances 
by  feoffment,  "  which  operated  on  the  possession,  and  if  correctly 
pursued,  always  passed  a  freehold  or  fee-simple  to  the  feoffee.  Bnt 
in  the  case  of  a  conveyance  by  grant,  bargain  and  sale,  or  release, 
the  very  point  is  whether  an  estate  existed  in  the  grantor,  and  has 
passed,  to  be  accepted."  The  subject  was  soon  after  again  elab- 
orately reviewed  in  two  cases,'^  and  the  same  view  of  the  law  taken, 
and  the  case  of  Sparrow  v.  Kingman  was  subsequently  affirmed  on 
error,^  so  that  the  law  may  now  be  considered  as  settled  in  New 
York,  in  accordance  with  principle,  that  the  mere  acceptance  of  a 
deed,  whether  witli  or  without  covenants,  will  not  estop  the  grantor 
from  controverting  his  grantor's  title,  either  as  against  himself  or 

Bank,  28  Id.  2o9,  where  it  was  held  that  where  two  grantors  conveyed  land,  with 
ft  covenant  that  they  were  lawfully  aeiaed  thereof  and  would  defend  the  aame,  the 
grautce  waa  held  to  be  estopped,  in  an  action  of  dower  by  the  widow  of  one  of 
ihem,  fpom  abowing  that  the  aurviviug  grantor  wae  seised  of  a  greater  proportion, 
and  the  deceased  of  a  leas  one  than  an  undivided  moiety  thereof. 

'  SmaU  t>.  Proctor,  15  Mass.  499 ;  Fox  t>.  Widgery,  4  Greenl.  (Me.)  218. 

'  Gaunt  K.  Waininan,  3  Bing.  N.  C.  69. 

'  Sherwood  D.  Vandeiiburgh,  2  Hill  (N.  Y.),  307. 

•  Osterbout  v.  Shoemaker,  S  Hill  (N.  Y.),  518. 

'  I  Comat.  (N.  Y.)  245.  '  Co.  Lht.  352  a. 

'  Averill  V.  Wdaon,  4  Barb.  S.  C.  (N.  Y.)  ISO ;  Fioa  o.  Sleight,  8  id.  406. 

■  Kingman  v.  Sparrow,  12  Barb.  S.  C.  2U8. 
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any  one  claiming  ander  liini.'  And  tlie  law  liae  been  held  the  same 
way  in  Michigan,*  Hinsouri,*  and  Rhode  Island/  So,  in  Maasa- 
chusettB,  it  lias  been  held  that  the  acceptance  of  a  deed  with  cove- 
oant  of  general  warranty  of  upland  on  the  shore,  and  of  another 
deed  at  the  same  time  from  the  same  grantor  of  the  fats  in 
front  thereof,  with  a  limited  covenant  of  warranty,  did  not  estop 
the  grantee  fi-om  claiming  title  to  the  latter.* 

It  has,  however,  been  held  that  where  at  the  time  of  the  convey- 
ance the  purchaser  already  hag  in  himself  the  valid  title  to  the 
premises,  he  ia  estopped  by  his  acceptance  of  the  conveyance  from 
suing  on  the  covenants  it  contains,^  for  "  they  only  extend  to  a  title 

'  Of  course,  however,  euch  a  rule  doei  not  apply  in  ibe  case  where  a  Tendee 
obtains  and  ke^ps  posseeaion  of  land  under  a  contract  of  lale  Khich  is  not  Jid- 
JiUed ;  aa  he  will,  of  course,  under  eueh  circumttaafes,  be  estopped  from  setting 
np  a  defect  in  the  title,  either  as  a  defence  to  an  ejeitmenC  or  in  a  suit  for-tbe 
purchase-money.  This,  however,  obviously  depeuda  upon  different  principles; 
see  the  note  to  Duchess  of  Kingston's  case,  2  Smith's  Lead.  Cas. 

•  Clee  t>.  Seaman,  21  Mich.  287. 

'  Macklot  v.  Dubreuil,  9  Mo.  483 ;  Joeckel  o.  Easton,  11  id.  116 ;  Landes  v. 
Perkina,  12  id.  239 ;  Blair  v.  Smith,  16  id.  278 ;  Cutter  o.  Waddingham,  93 
id.  282. 

'  Gardner  v.  Greeue,  5  R.  I.  104.  In  this  case  it  was  held  that  the  acceptance 
of  a  deed-poll  with  covenants  of  warranty,  followed  by  possessioD  by  the  gran- 
tee, did  not  estop  the  latter  from  disputing  the  granlor'a  seisin  prior  lo  the 
conveyance.  "A  deed-poll,"  said  Ames,  C.  J.,  who  delivered  the  opinion, 
"can  never  operate  by  way  of  estoppel  by  dud  against  the  grantee,  for  the  simple 
reason  that  his  seal  is  not  to  it ;  Co.  Lilt.  47  b,  363  b.  It  is  equally  well  settled 
that  an  estoppel  in  pais  is  created  by  the  acceptance  of  possession  under  a  deed 
only  when  the  deed  is  accepted  in  one  of  thoae  relations  which  imply  an  obliga- 
^n  to  return  the  possession,  and  a  sort  of  allegiance  to  him  under  whom,  or 
under  whose  interests,  it  is  held  ;  such  sa  in  the  relation  of  trustee  and  caiui  que 
tntft,  landlord  and  tenant,  mortgagor  and  mortgagee.  It  is  an  extension  of  suih 
an  estoppel  quite  beyond  its  reason  to  apply  it  to  the  ordinary  relation  of  grantor 
and  grantee  where  the  latter,  claiming  by  virtue  of  his  own  purchased  right  and 
having  paid  his  money  for  his  title,  ia  under  no  obligation  whatever  to  hia  grantor, 
or  to  the  widow  claiming  by  virtue  of  his  grantor's  seisin  in  regard  to  it.  Indeed 
it  would  seem  little  abort  of  an  absurdity  to  hold  that  a  party  receiving  possesaioa 
nnder  a  deed  is  equitably  estopped,  as  long  as  his  poasesaion  continues,  to  deny 
the  seisin  of  his  grantor,  because  along  with  the  possession  he  took  covenants  of 
warranty  to  guard  him,  as  far  as  damages  might,  against  the  contemplated  possi- 
bility that  his  grantor  might  not  ultimately  prove  to  be  entitled  to  that  which  be 
affected  to  convey." 

•  Porter  e.  Salliran,  7  Gray  (Mass.),  441. 

■  Fitch  P.  Baldwin,  17  Johns.  16tt ;  Beebe  e.  Swartwout,  8  Gilm.  (111.)  179 ; 
Ftimess  v.  Williams,  11  lU.  329. 


by  Google 


466  THE  OPEEATIOK  OP  C0TBNANT8   FOB  TITLE,  ETO. 

existing  in  a  third  pereon  which  may  defeat  the  estate  granted  by 
the  covenantor,  —  they  do  not  embrace  a  title  already  vested  in 
him,  and  it  never  can  be  permitted  in  a  person  to  accept  a  deed 
with  covenants  of  seisin,  and  then  turn  round  apon  his  f^rantor 
and  allege  that  his  covenant  is  broken,  for  that  at  the  time  he 
accepted  the  deed  he  himself  was  seised  of  the  premiaes." ' 

In  a  late  English  case  it  seems  to  have  been  doubted  whether, 
when  a  deed  contained  a  recital  of  title,  tlie  purchaur,  upon  being 
evicted,  was  not  estopped  from  denying  the  accuracy  of  such  re- 
cital in  an  action  on  his  covenants  for  title  ; '  such  a  doctrine,  how- 
ever, where  the  recital  was  intended  to  be  the  statement  of  one 
party  only,  might  operate  with  injustice,  and  in  a  subsequent  case 
it  was  expressly  denied,  and  it  was  held  that  when  a  recital  was  in- 
tended to  be  a  statement  which  alt  the  parties  to  the  deed  have 
mutually  agreed  to  admit  as  true,  it  was  an  estoppel  upon  all,  but 
when  intended  to  be  that  of  one  party  only,  the  estoppel  was  con- 
fined to  that  party. ^  So  in  Mississippi,^  it  was  held  tliat  a  purchaser 
who  had  received  a  deed  with  covenant  of  warranty,  "excepting 
only  the  widow's  right  of  dower,"  was  not  estopped  by  the  excep- 
tion from  denying  the  fact  of  the  marriage. 

'  Fitcb  V.  Baldwin,  uAt  tapra. 

•  Young  B.  Raincoct.  7  C.  B.  310. 
■  Stroughill  V.  Buck,  U  Q.  B.  7S1. 

•  Sleyenson  r.  McBear/,  12  Sm.'ft  Manh.  (Him.)  fi7. 


by  Google 


HOV  OOTSHAMTS  70B  TITLE  HAT  BE  LUITBD  OR  gHALIFlBD.    4S7 


CHAPTER  XII. 

mPLIED   OOTENANT8  POH  TITLB,  AND   HOW  COTBNANTS   MAT  BE 
LIMITED  OB  gOALIPIED. 

At  common  law  and  by  statute,  certain  covenants  for  title  were 
implied  in  the  creation  and  transfer  of  estates  both  of  freehold  and 
of  leasehold.  Of  these,  the  earliest  was,  of  course,  warranty,  which, 
as  has  been  already  seen,  was  by  the  old  common  law  aii  incident 
to  tlie  creation  or  transfer  of  every  estate  as  the  return  for  homage.* 
The  lord  was  bound  to  warrant  or  insure  tlie  fief  against  all  poi^ 
sona  whomBOQTer  claiming  by  title,  and  in  case  of  its  loss  to  re- 
place it  with  anotlier.  And  when,  somewhat  later,  it  became  usual 
to  authenticate  the  creation  or  transfer  of  estates  by  charters  or 
deeds,  a  warranty  was,  in  the  case  of  a  freehold,  implied  from  the  word 
of  feoffment,  dedi,  but  from  no  other  word,^  and  in  the  case  of  a 
leaseliold  a  covenant  was  implied  from  the  word  of  leasing,  demiai, 
or  from  any  equivalent  word,  such  as  concein  or  the  like.^  So  too 
in  the  case  of  an  exchange,  a  warranty  was  implied  from  the  word 
of  exchange,  excamhium,  but  from  no  other  word,*  and  finally,  in  the 
case  of  a  partition,  which  it  is  familiar  was  only  allowed  by  the 
common  law  as  between  parceners,  a  warranty  was  implied  from 

'  Supra,  p.  2. 

*  Co.  Liu.  384  a;  for  althougb  in  tfae  statute  de  bigamii,  to  be  presently  no- 
^ii«i,"dedieteonetuia,Te  coupled  together,  yet  these  wordi,  raiione  dani  proprii, 
do  appropiiftte  the  wuranty  to  dedi  only,  and  agreeable  to  this  eipoaition  in  our 
books  ia  the  common  and  conit»nt  opinion  of  learned  men  at  this  day ; "  2  lost. 
276 ;  tee  infra,  p.  4o9,  for  some  dicta  to  the  contrary,  now  overruled. 

■  Co.  Liu.  4S  b ;  Andrew's  caae,  Cro.  Elli,  314 ;  Nokes'a  cue,  4  Coke,  81 ; 
Spencer'a  caae,  6  Coke,  IG ;  Touchitone,  160,  165.  In  Style  «.  Hearing,  Cro. 
Jac.  73,  it  waa  "  reaolved,  by  all  the  justice!  that  upon  the  words  demite  and 
grant,  withoat  otlier  wordi  whidi  comprehend  any  warranty  in  them,  tlus  action 
well  lies." 

*  Co.  Liu.  61  6,  384. 
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the  partition  itself ; '  and  in  both  of  these  last  cases  —  exchange  and 
partition  —  not  only  was  there  an  implied  warranty,  but  an  implied 
condition  of  re-entry,  which,  in  case  of  the  eviction  of  eitlier  part; 
from  the  land  taken  in  exchange  or  allotted  in  partition,  gave  to  the 
party  evicted  a  right  of  re-entry  on  the  otiier  portion.' 

■  Co.  Litt.  174 ;  Bustkrd'B  case,  4  Coke,  121 ;  Alln&K  on  Partition,  158 ;  Mil- 
ler on  PartinoD,  245. 

'  It  ie  true  that  it  has  been  suggested  by  distinguished  authoritj'  that  in  tlie  cre- 
ation of  a  Treehold  there  were  other  words  besides  tliose  already  mentioned  which 
implied  a  warranty.  Lord  Hardwicke  is  reported  to  have  said,  in  Mann  e.  Ward,  2 
Atk.  228 :  "  When  a  man  has  granted  and  conveyed,  be  the  right  real  or  pretended, 
the  very  words  grant  and  convei/  imply  a  warranty  and  a  covenant  for  quiet  enjoy- 
ment ; "  and,  some  years  after,  he  again  remarked,  in  Clarke  o.  Samson,  1  Veg. 
100:  "  It  is  said  the  word  grant  of  itscir  imports  a  covenant;  which  it  does  at  law, 
but  that  is  where  there  is  no  particular  covenant,  which  there  is  here ; "  and  Lord 
Eldon,  moreover,  whenChief  Justice  of  the  Common  Pleas,  observed  in  Browning 
e.Wright,  2Boa.  &Pull.  13:  "tin\rthe»e  words  granted,  bargained,  sold,  enfeoffed 
and  confirmed  certainly  import  a  covenant  in  law,  the  e&ei-t  and  meaning  of 
which  would  be  affected  by  the  subsequent  words  of  the  indenture."  To  which 
Buller,  J.,  added :  ' '  Aceoniing  to  the  ancient  mode  of  conveyance,  deeds  were 
confined  to  a  very  narrow  compass.  The  words  graiit  and  enfeoff  amount  to  a 
general  warranty  in  law,  and  have  the  same  force  and  effect.  The  covenants, 
therefore,  which  have  been  introduced  in  more  modem  times  are  intended  for 
the  protection  of  the  party  conveying,  and  are  Introduced  for  the  purpose  of 
qualifying  the  general  warranty  which  the  old  commoo  law  implied;"  and  this, 
he  added,  had  been  eetded  since  Nofces's  case. 

But  all  these  expressions  were  dicta,  and  no  authority  whatever  was  cited  in 
support  of  them,  except  by  Mr.  Justice  Buller.  Nokes's  case  (4  Coke,  81)  waa 
not  a  conveyance  of  a  freehold,  but  a  demise  of  a  term ;  and  when  it  is  there 
said  that  "  fur  this  covenant  Jn  law  upon  these  words,  demise,  grant,  &c.,  the 
assignee  shall  have  a  writ  of  covenant,"  this  is  applied  only  to  (he  case  of  a  lease; 
see  infra.  The  question  whether  the  words  grant  and  enfeoff  created  either  a 
covenant  or  a  warranty  in  the  case  of  a  freehold,  was  presented  in  Brown  v. 
Haywood,  3  Ket>.  &n ;  s.  c.  Freem.  414,  and  decided  in  the  negative;  and  in 
Spencer's  case,  6  Coke.  16,  "  it  was  resolved  by  Wray,  C.  J.,  and  the  whole 
court,  that  this  word  (coneessi  or  demisi).  in  case  of  a  freehold  of  inheritance, 
does  Dot  import  any  warranty;"  see  also  Vin.  Abr.  Covenant,  C.  19.  Mr. 
Evans,  in  a  note  to  Stat.  4  Edw.  I.  (I  Coll.  of  Statutes,  192),  observes.  "  that  it 
is  singular  that  a  judge  of  such  eminence  as  Mr.  J.  Buller  should  have  staled 
that  the  words  grant  and  enfeoff'  amount  to  a  general  warranty  in  law,  and  have 
the  same  force  and  effect,  and  should  refer  to  Nokes's  case  as  settling  that  point, 
as  Nokea's  case  relates  to  the  demise  of  a  term,  in  which  the  words  demise  and 
grant  operate  as  a  covenant.  But,  as  has  been  said,  none  of  these  expre^siona 
were  necessary  to  the  decisions,  and  in  the  year  1801  the  question  was  directly 
presented  in  New  York  in  Frost  v.  Raymond,  2  Caines,  168,  where  it  was  con- 
clusively shown  that  the  words  grant,  bargain,  sell,  alien  and  eonfirm  imply  no 
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Such  was,  briefly,  the  common  law  as  to  implied  warranty,  which 
was  termed  "  warranty  in  law." 

Its  effect  in  these  four  classes  of  cases  will  be  considered  after 
ve  have  referred  to  the  statutory  alteration  of  the  common  law. 

The  first  alteration  of  the  law  was  by  the  statute  de  higamix, 
which,  ia  the  year  1276,  limited  the  warranty  implied  from  the 
word  dedi  to  the  life  of  the  grantor  in  all  cases  in  which  homage 
was  not  an  incident  of  the  tenure.'  Then  when,  in  1290,  the 
statute  of  quia  emplorei  practically  put  an  end  to  homage  as  an 
incident  of  tenure,  it  of  course  followed  that  in  every  case  coming 
within  tlie  statute,  the  word  dedi  implied  a  warranty  during  the 
life  of  the  grantor  and  no  longer.^ 

In  cases,  however,in  which  privity  of  estate  and  tenure  still  sub- 
siated,  as  for  example  where  any  reversion  was  left  in  the  donor, 
the  warranty  remained  as  at  common  law,  and  therefore  "  if  a  man 
make  a  gift  in  tail,  or  a  lease  for  life  of  land  by  deed,  or  without 

warrant}'  whatever  hy  Ihe  common  lair  !□  the  creation  of  a  freehold,  a  warranty 
being  implied  only  Trom  (he  word  do  or  dedi.  After  referring  to  the  warranty 
implied  by  the  word  ^ant  b  case  of  a  leaseholi].  Kent,  C.  J,,  said :  "  We  are 
not  able  to  aaeign  a  very  solid  reaaon  for  thia  distinction  between  the  force  and 
*ffeft  of  the  words  ' give  '  and  '  grant.'  It  arose  from  artifiiial  reasons  derived 
&otn  the  feudal  law.  The  distlni.'tion  ia  now  become  merely  terbniral,  but  it  ia 
aufficiint  that  it  clearly  exiaM,  and  we  are  certainly  not  at  liberty  to  confound 
the  words  or  change  their  established  operation.  The  other  word:<  in  the  deed, 
'  Iwrgain,  sell,  alien  and  confirm,'  have  never  been  considered  as  implying  any 
covenant  whatever  in  any  case.  Tlie  only  dictum  that  appeara  to  oppose  the  law 
aa  now  laid  down  ia  that  of  Lord  Eldon  in  the  case  of  Browning  v.  Wright."  and 
to  this  view  of  the  law  consistent  assent  has  been  given  in  tbia  country  ;  Yoang  t>. 
Harj-rave,  7  Ohio,  591  (part  2,  p.  63)  ;  Blacke,  Gilmore,  9  l^igh  (Va.),449 ;  Gee 
e.  Pharr,  6  AU,  £88;  Allen  e.  Sayward.  6  Greenl.  (Me.)  230;  Bates  r.  Foster. 
69  Me.  158 ;  Ricketa  ».  Dickens,  1  Murph.  (N.  C.)  346 ;  Deakins  e.  Hollis,  7 
Gill  &  Johns.  (Md.)  311;  Huutly  ».  Waddell,  12  Ired.  Law  (N.  C).  33.  Lord 
Eldon's  dictum  was,  indeed,  directly  approved  by  Huaton,  J.,  in  Christine  d. 
Wbiiehill.  16  Serg.  ft  Kawie  (?a.).  Ill,  but  the  case  was  dedded  by  a  bare  ma< 
jority  of  the  court,  and  was  overruled  when  it  came  again  befure  the  court 
(Whiieliill  t>.  Gotwalt,  S  Pa.  R.  326J.  in  an  able  opinion  delivered  by  Kennedy,  J. 

'  Supra,  p.  2. 

*  Supra,  p.  6 ;  and  hence  the  introduction  of  eapress  warrranties,  by  the  word 
learraiUizo,  became  common.  Indeed,  saya  Blackstone,  "  In  other  forms  of  alien* 
ation  gradually  introduced  since  that  statute,  no  warranty  whatsoever  is  implied, 
they  bearing  no  sort  of  analogy  to  the  original  feudal  donation.  And  thereforo 
.in  such  cases  it  became  necessary  to  add  an  express  clause  of  warranty  to  bind 
the  grantor  and  his  heirs,  which  is  a  kind  of  covenant  real,  and  can  only  h%  ct0> 
ated  by  the  verb  uarrantixo,  or  warrant ; "  2  Com,  300. 
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deed,  rosemng  a  rent,  or  of  a  rent  service  by  deed,  tliie  is  a  war* 
ranty  in  law,  and  the  donee  or  lessee  being  impleaded  shall  roach 
and, recover  in  value." ' 

Of  course  the  old  common  law  knew  nothing  of  a  warranty  being 
limited  to  the  acts  of  the  lord  only  or  of  those  claiming  under 
him,  —  he  was  bound  to  warrant  and  defend  the  def  against  all  per- 
sons claiming  it  under  paramount  title,' — and  when,  in  later 
times,  warranty  was  limited  to  the  acts  of  the  grantor  himself, 
or  sometimes  of  particularly  named  persona,  yet  this  express 
warranty  did  not  limit  or  restrain  the  general  implied  warranty, 
and  "  dedi  was  a  general  warranty  during  the  life  of  tlie  feoffor."' 
And,  equally  of  course,  the  remedy  upon  an  implied  warranty  was 

'  Co.  Lilt.  384  6 ;  Flirt.  Nat.  Brev.  134,  »nd  the  burden  of  this  warraDl^ 
bound  the  heir«  of  the  grantor  and  the  assignees  of  the  revenion,  and  its  benefit 
enured  to  the  aMignees  of  the  grantee. 

*  Touchstone,  166,  167,  but  not,  of  oonrae,  against  treapasiQrs ;  see  aitpra, 
p.  133. 

*  "  For  if  a  mm  make  a  feoffment  in  deed  bj  dedi,  and  in  the  deed  doth  war- 
rant the  land  aftainst  J.  S-  and  bis  heirs,  yet  dedi  is  a  general  warranty  during 
the  life  of  the  feoBer ; "  Co.  Litt.  384  ;  and  so  saya  Coke,  in  Nokes's  case,  4 
Coke,  81,  '■  I  heard  [be  Lord  Dyer  and  the  whole  Court  of  C.  P.  (IliL  U  Reg. 
Eliz.)  resolve  that  if  a  man  make  a  feoffment  by  this  word  dedi,  and  wiih  expreaa 
warranty  in  the  deed,  he  may  use  the  one  or  tbe  other  at  bis  election."  So  in 
Rant  v.  Cock,  Cro.  Eli«.  861;  Trenchard  v.  Hoakina.  Litt.  64;  Johnson  o. 
Procter,  I  Bulst.  3 ;  Butler's  note  to  Co.  Litt.  381  a.  It  was  nevertheless  held 
in  Kent  b.  Welch,  7  Johns.  (N.  Y.)  259,  that  the  covenant  implied  by  the  word 
"give''  was  restrained  by  an  expreas  covenant  for  title  which  tbe  deed  might 
contain,  and  the  decision  was  based  t:pon  Nokes's  case,  and  similar  decision! 
were  made  in  Morris  v.  Harris,  9  Gill  (Md.),  27,  and  Bricker  d.  Bricker,  II  Ohio 
8t.  R.  210 ;  and  see  Weiser  ■>.  Weiser.  fi  Watts  (Pa.).  284.  Rhea  v.  White,  3 
Head  (Tpnn  ).  126,  contains  only  a  didum  to  that  effect;  the  sale  was  of  a 
slave.  Nokua's  case,  however,  decided  that  implied  covenants  in  a  Utuehoid 
were,  as  wilt  be  presently  seen  (infra),  restrained  by  express  covenants,  bat 
this  doctrine  was  never  applied  at  common  law  to  the  implied  warranty  of  a  free- 
bold.  In  Dow  0.  Lewis,  4  Gray  (Mass.) .  473,  it  was  said,  "  That  in  a  feoffment 
at  coaraion  law,  the  word  dtdi,  '  give,'  implied,  in  the  abaence  of  express  cove- 
nanta,  a  warranty  during  the  life  of  the  grantar,  is  well  settled ;  Co.  Litt.  384a; 
3  Inst.  275.  But  we  know  of  no  authority  or  sound  reason  for  extending  thia 
tachnical  rale  to  an  instrument  which  purports  to  be  and  is- but  the  exei^tion  of 
■  power  given  by  statute,  and  in  which  the  grantor  neither  assumes  to  have  nor 
to  convey  any  estate,  title  or  interest  of  hia  own ; "  and  hence  it  was  held  that  tK> 
warranty  could  be  implied  from  the  oae  of  thia  word  in  a  deed  from  a  sheriff  or 
other  officer  of  the  law  (see  gtgtra,  p.  51)  ;  and  in  Webster  v.  Conlay,  46  III.  14, 
this  case  was  approved,  and  Uie  same  dootrino  applied  to  the  cue  of  lease  made 
without  authority  by  a  guardian. 
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the  same  as  that  upon  an  express  warranty,'  that  is  to  saj,  by 
voucher  in  some  cases,  and  by  warrantia  charta  in  others;'  btit 
there  was  a  difference  between  them  as  to  who  were  entitled  to 
their  benefit. 

In  all  cases  coming  within  the  statutes  de  biffami*  and  quia  emp- 
toret,  as  the  warranty  endured  no  longer  than  the  life  of  the 
grantor,  his  heir  was  not  bound." 

As  to  the  benefit  of  the  warranty,  this  descended  in  the  case  of 
implied  warranty  upon  the  heir  of  him  who  had  received  the  land 
if  the  latter  died  in  tlie  lifetime  of  his  warrantor,^  but  it  did  not 
pass  with  the  land  to  an  assignee  of  the  warrantee ; '  in  other 
words,  the  implied  warranty  did  not  run  with  the  land.  In  the 
case  of  express  warranties,  they  ran  with  the  land  for  its  pro- 
tection  although  assigns  were  not  named,^  but  as  respects  the 
heir  of  either  warrantor  or  warrantee,  neither  the  burden  nor  the 
benefit  of  the  warranty  descended  unless  the  heir  were  expressly 
named.' 

With  respect  to  estates  less  than  frsehold,  covenants  for  title 
were  from  the  earliest  times  implied  not  only  from  the  words  of 
leasing,  "  such  as  demi»i,  concetti,  or  the  like,"  ^  but  even  from 

'  Fiwb.  Nat  Brer.  812.  •  See  «Kpi-<i,  p.  12. 

'  That  is  to  wy,  the  heir  was  not  liable  nnleiB  tbe  eviction  were  in  the  time  of 
the  ancestor.  But  if  the  ancestor  had  died  after  the  BTiction,  no  doubt  recovery 
in  TBlne  conld  have  been  had  agsinat  the  heir. 

•  Co.  Litt.  381, 

*  For  in  Spencer's  case  "  it  was  resolved  that  if  a  man  make  a  feoffment  hy 
this  word  dedi,  which  inplie*  a  warranty,  the  aasigDee  of  the  feoffee  shall  not 
vouch  i"  6  Coke,  17. 

•  Supra,  Ch.  I.  '  Co.  Litt.  SM  b. 

*  Supra,  p.  457 ;  and  on  tbe  other  hand  the  words  yielding  and  paging  implied 
abo  a  covenant  on  tbe  part  of  the  lessee  to  pay  the  rent  reserved ;  Sutler's  note 
to  Co.  Litt.  S84  a  ,■  Bac.  Abr.  Covenant,  B. ;  Koyerc.  Ake,  3  Fa.  R.  466.  Some  old 
ewes  are  to  be  found  which  decide  that  these  words  have  a  still  larger  signiGca* 
t.OD,  and  that  they  make  an  express  covenant;  Uellier  v.  Gaspard,  1  Sid.  £66 ; 
Newton  t.  Osbom,  Stylea,  S87 ;  Port«r  r.  Swebiam,  id.  406-481 ;  but  even  in 
their  own  day  the  authority  of  these  caaes  was  doubted ;  Anon.  1  Sid.  447 ;  1 
Saund.  241,  note ;  Hatper  c.  Burgh,  2  Lev.  206 ;  and  later  cases  have  since  con- 
sistently held  that  the  covensnt  thus  created  is  not  express  bnt  implied ;  Webb 
o.  Bussel,  3  Tenn,  402 ;  Mills  t>.  Anriol,  4  id.  98 ;  Vyryan  e.  Arthur,  1  Barn,  ft 
Cress.  410 ;  IgguUen  e.  May,  9  Ves.  8S0 ;  Church  e.  Brown,  15  id.  264 ;  Kunckle 
V.  Wynit'k,  1  Dall.  (Fa.)  807 ;  Eimpton  v.  Walker,  9  Vt.  191.  This  question 
baa  practically  some  importanoe,  aa,  if  tbe  covenant  is  to  be  deemed  an  ezprew 
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the  relation  of  landlord  aod  teoant,^  and  such  is  the  law  at  the  pres- 
ent day,^  unless  where,  as  in  some  of  the  United  States,  it  has  been 

one,  tbe  leuee  i»  still  bound  to  fais  lessor  for  tbe  rent,  notwitbatanding  an  assign- 
ment of  the  ti-rm  and  acceptance  of  the  rent  by  the  leasee  from  the  assignee ; 
Mills  B.  Auriol,  tapra;  Ghegan  v.  Young,  11  Harris  (Pa.)t  IS;  while  if  the  cove- 
nant is  merelj'  implied,  ibe  liabilitj  for  rent  is  but  i.'oex tensive  with  the  ocinipa- 
tion,  and  tbu  leasee  ia  not  liable  tor  the  rent  accruing  arter  his  aaaignment  to 
anotber,  and  the  acceptance  of  the  rent  by  hia  leaser  Irom  the  latter;  Walker  t. 
Fhj'sick,  6  Barr  (t'a.),  '^'^  \  I^'anning  v.  Stimson,  IS  Iowa,  43. 

The  remarks  of  liaron  Piatt  in  his  work  on  Covenant,  p.  10-18,  in  opposition 
to  the  gcni-rall)-  received  opinion  that  covenant  will  lie  against  a  grantee  by  deed- 
poll,  by  reason  of  his  acccptan<te  of  the  estate,  were  approved  and  applied  in  Penn- 
sylvania, when)  it  was  held  that  covenant  could  not  lie  against  a  grantee  b; 
deed-poll ;  Muule  v.  Weaver,  7Bsrr  (Pa.).  32»  ;  Irish c.  Johnston,  1  Jones  (Pa.), 
468 ;  and  see  Jenkins  v.  Robertson.  4  Drew.  477.  In  Burbaak  v.  Pill^bu^y,  46 
K.  11-  475,  this  point  was  noticed  but  not  decided.  In  a  case  in  New  Jersey, 
however,  will  be  tbundan  able  examination  by  counsel  of  ibeauthuriiit*  in  opposi- 
tion to  such  a  conclusion,  and  a  decision  accordingly ;  Finley  v.  Simpson,  2  Zabr. 
(N.  J.)  331.  But  as  in  Pennsylvania  it  was  fonuerly  common,  in  cases  of  sales 
of  land  reaurving  a  ground-rent,  to  have  the  deeds  in  duplicate,  but  executed 
each  by  one  party  only,  that  is.  one  executed  by  the  grantor  conveying  the  land, 
and  the  other  by  tite  grantee  covenanting  to  pay  the  rent,  a  statute  haa  pro- 
Tided  that  "  in  all  cases  now  pending  or  hereafter  to  be  brought  in  any  conrt  trf' 
record  in  this  Oouinioniwealth  to  enforce  the  payment  of  ground-rent  due  and 
owing  upon  lands  or  tenements  held  by  virtue  of  any  lease  for  life,  or  a  term  of 
years,  or  in  fee,  the  lessor,  his  heirs  and  assigns,  shall  have  a  full  and  complete 
remedy  therefor  by  action  of  covenant  against  the  leasee  or  lessees,  his,  her  or 
their  heirs,  executors,  administrators  or  assigns,  whether  the  said  premises  out 
of  which  the  rent  iosues  be  held  by  deed-poll  or  otherwise  j "  Act  of  ^3th  April, 
1«60, S  8. 

'  See  tnfra. 

'  MerrUI  v.  Frame,  4  Taunt.  329 ;  Baber  o.  Harris,  9  Ad.  &  Ell.  532 ;  Wil- 
liams r.  flurr^ll,  1  C.  B.  402 ;  Frost  v.  Raymond,  2  Cainea  (N-  Y.),  194 ;  Gran- 
nis  p.  Clark,  8  Cow.  (N.  Y.)  36 ;  Barney  v.  Keith.  4  Wend.  (N.  Y.)  m-J ;  Tone 
p.  Brace,  11  Paige  (N.  lf.),StJ9;  Sumner  c.  Williams,  8  Mass.  2U1 ;  Dexter  t>. 
Manley,  4  Cush.  (Mass.)  14 ;  Knapp  v.  Marlboro,  3  Wms.  (Vt.)  282 ;  .Maeder  v. 
City  of  Carondelct,  26  Mo.  115.  It  bas  been  recently  denied  in  New  Hampshire 
that  an^  suth  eEfei't  can  be  implied  from  the  words  "  let  and  lease ; "  Lovering 
t>.  Loveriiig,  13  N.  H.  517 ;  and  tbe  decision  is  sought  t«  be  based  upon  tbe  ab- 
sence of  these  words  in  the  older  authorities.  Tbe  only  difference  would  seem 
to  be  that  they  use  tbe  Latin  word  demui,  of  which  "  1  have  leased ''  aeems  cer- 
tainly a  fair  translation  (see  Maule  e.  Asbmead,  8  Harris^Pa.}.  482)  ;  and  apart 
from  this,  the  caaes  use  tbe  expreaaioiis"  grant,  demise,  etc.,"  or  "grant,  demise, 
and  the  like,"  which  would  aeem  to  infer  that  tbey  meant  a  covenant  to  be  implied 
from  any  words  of  leasing.  In  Black  e.  Gilmore,  9  Leigh  (Va.),  448,  the  court 
took  it  for  granted  that  in  a  lease  tbe  words  "  rent  and'  lease  "  would  impl]'  a 
covenant ;  "  for  a  lease  for  years  is  looked  upon  in  the  Uw  less  u  a  conveyanuo 
of  an  estate  than  as  a  contract  for  the  posseasioo." 
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altered  by  legiaUtioD.^    It  ia  snfficiently  obvious,  howeTer,  that 
no  coTenauta  for  title  are  implied  in  the  auignment  of  a  leasehold.^ 

■  The  New  York  ReTisea  Statutes  (part  2,  c.  1 ,  art.  1,  g  140)  declared  that 
"  no  covenant  shall  be  implied  in  any  conveyance  of  real  estate,  whether  such 
conveyance  contain  special  covenants  or  nof"  (and  Cbe  Wisconsin  statute  is  es- 
prebsvd  in  precisely  similar  terms ;  Rev.  Stat.  c.  86,  §  5) ;  and  in  Kinney  b. 
Watls,  U  Wend.  39,  tbis  was  held  by  the  Supreme  Court  to  extend  to  leattes, 
but  iu  Tone  d.  Brace,  when  before  the  Vice-Chan cellor  (I  Clark's  Ch.  R.  5U9). 
tbia  was  denied,  and  the  itAiute  was  held  not  to  extend  to  leaaee,  they  not  being 
"  conveyances  of  real  estate  "  within  the  meaning  of  the  statute,  and  this  on  ap- 
peal was  affirmed  by  the  Chancellor'  8  PBit;e,  597  ;  II  id.  6G9.  In  the  more 
recent  case,  however,  in  the  Supreme  Court,  of  Baxter  o.  Ryerss,  13  Barb.  S.  C. 
284,  Johnson,  J.,  said  in  (he  course  of  the  opinion,  "  Since  the  Keviaed  Statutes 
DO  L'Dvenant  can  be  implied  in  any  conveyance  of  real  estate.  This  has  been  held 
to  apply  to  leases  for  years ;  Kinney  v.  Watts,  14  Wend.  38.  Chancellor  Wal- 
wonb  in  Tone  it.  Brace,  8  Paige,  SUT,  remarks,  that  hut  for  the  authority  of 
Kinney  v.  Watts  he  should  be  of  opinion  that  the  statute  did  not  apply  to  teases 
for  years,  which  were  mere  chattel  interests.  But  I  am  of  opinion  Lhat  the  Su- 
preme Court  were  clearly  right,  and  that  leases  of  this  description  are  directly 
witJiin  the  letter  and  spirit  of  section  110.  By  1  R.  S.  76:>,  g  30,  the  term  '  real 
estate  '  is  declared  lo  embrace  ail  chattels  real  except  leases  for  a  term  not  ex- 
ceeding three  years,  and  by  2  K.  5.  1S6,  §  6,  no  estate  or  interest  in  lands  other 
than  leases  for  one  year  can  be  created,  unless  by  act  or  opeiation  by  law,  or  by 
deed,  or  conneyanct  in  lorUing,  subscribed  by  the  party  creating  the  same.  The 
vonveyance  in  this  section  mentioned  need  not  be  under  seal.  It  ig  suSuient  that 
it  is  in  writing  and  subscribed  by  the  party  creating  the  estate.  The  statute 
therefore  applies  to  all  leases  in  writing  for  a  term  exceeding  three  years,  whether 
under  eeal  or  not."  But  in  the  subsequent  case  of  Mayor  of  New  York  e.  Mabie, 
S  Kern,  IbO,  the  Court  of  Appeals,  after  citing  Tone  c.  Brace,  was  "  satisfied 
that  the  construction  adopted  by  the  Chancellor  is  the  true  one,  and  that  there  13 
nothing  in  the  provision  of  the  Revised  Statutes  under  exaiuinatiun  which  pro- 
hibits us  from  finding  in  the  grant  in  question  an  implied  covenant  against  the 
acts  of  the  grantor  and  others  claiming  by  lawful  title.  The  result  would  be  the 
same  if  the  question  had  arisen  upou  a  lease  fur  years  of  land,"  and  tills  deijision 
has  been  approved  in  the  more  recent  cases  in  that  State;  Veraam  e.  Smith,  1 
Smiih  (N.  y.),  333;  Doupe  v.  Uenin,  1  Sweeny,  2bi  Sandford  v.  Travers,  40 
K.  Y.  144  i  Ma.ik  v.  Puehiu,  42  N.  Y.  174. 

'  Landydale  u.  Cheyney,  Cro.  Kliz.  157.  "Although  the  word  grant  or 
ifeniiM,"  it  was  said  in  Blair  b-  Rankin,  It  Mo.  44^,  "  create  an  implied  cove- 
nant against  the  lessor,  yet  it  is  nowhen;  said  that  the  same  words  will,  in  an 
assigiinient,  create  an  Implied  covenant  against  the  assignor.  The  object  and 
intent  ol  the  parties  in  making  an  assignment  is  to  put  the  assiguee  in  place  of 
the  lessee,  and  when  that  is  done  the  assignor  ceases  to  have  any  further  concera 
wiih  tbe  contract  unless  be  has  bound  himself  by  express  covenants."  (lu  tbe 
subsequent  case  of  Woodburn  n.  Renshaw,  32  id.  197,  tbis  view  of  the  law  must 
have  been  taken  for  granted,  or  the  case  would  have  been  differently  decided.) 
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The  covenants  for  title  thus  implied  from  the  words  of  teasing 
were,  and  are,  two,  —  first,  a  covenant  that  the  lessor  has  the  power 
to  demise,^  and,  secondly,  a  covenant  for  quiet  enjoyment ; '  and 
hoth  of  these  covenants  are,  of  course,  as  are  all  oommon-lav  im- 
plied covenants,  general  or  unlimited. 

In  the  absence,  however,  of  words  of  leasing,  as  for  instance 
where  the  lease  is  by  parol,  although  it  is  well  settled  that  the  law- 
will  imply  a  covenant  for  quiet  enjoyment  from  the  mere  relation 
of  landlord  and  tenant,^  it  seems  to  be  at  least  doubtful  whetiier  a 
covenant  that  the  lessor  hag  the  power  to  demite  will  be  so  implied. 

So  in  Waldo  p.  Hall,  14  Mftss.  486,  one  "  granted,  bargained  and  sold  "  ft  lease, 
and  the  assignee  was  evicted  by  a  title  paramount  to  that  of  bii  assignor,  and  it 
was  held  that  the  latter  irai  not  liable,  —  that  tjiese  words  created  no  covenant  in 
an  aairignment. 

'  Holder  p.  Taylor,  Hobart,  12 ;  Cloak  v.  Harper,  Fr«em.  ISl ;  note  to 
1  Saund.  S29 ;  Frazer  v.  Skey,  2  Chitty,  646 ;  Line  c.  Stevenson,  5  Bing. 
If.  V.  183 ;  Burnett  c.  Lynch,  6  Bam.  &  Cress.  609,  per  Liltlcdale,  J. ;  Grannis 
e.  Clark,  8  Cow.  (N.  Y.)  36;  Cronche  p.  Fowle,  9  N.  H.  219;  Wade  e. 
Halltgan,  16  111.  608 ;  Streeter  p.  Streeter,  48  id.  161.  The  words  of  leasing, 
however,  cannot,  it  would  seem,  be  made  to  imply  a  covenant  of  greater  scope 
than  for  title.  In  Hinde  e.  Gray,  1  Man.  &  Grang.  413,  the  delendant  de- 
mised to  the  plaintiff  a  brewery,  "  and  also  the  excluaive  and  such  other  privi- 
lege as  the  defendant  then  enjoyed  of  supplying  ale,  &o.,  to  certain  public 
bouses  then  the  defendant's  property  or  under  his  control,  that  is  to  say,  the 
Punch  Bowl,"  &c.  The  declaration  averred,  in  covenant,  that  the  defendant 
leased  the  Punch  Bowl  to  another,  who  hought  his  ale  elsewhere.  On  special 
demurrer,  tbe  court  held  that  the  declaration  should  have  shown  vhat  the  privi- 
lege of  the  defendant  was,  and  it  was  doubted  if  the  word  demite  had  ever  been 
held  to  amount  to  a  covenant  except  when  connected  with  land.  And  to  the 
same  effect  are  Howard  d.  Doolittle,  3  Dner  (N.  Y.>,  474;  Banks  v.  White,  1 
Sneed  (Tenn.),  614;  Carson  p.  Godley,  2  Casey  (Pa.),  117. 

*  See  the  cases  cited  in  the  preceding  note,  and  Vemam  p.  Smith,  1  Smith 
(N.  Y.),  332;  Mayor  p.  Mabie,  3  Kem.  (N.  Y.)  160;  Duff  p,  Wibon,  19  P. 
F,  Smith  (Pa.),  818. 

*  Bandy  r.  Cartwright,  8  Exch.  913;  Carson  c.  Godley,  2  Casey  (Pa.), 
117;  Ross  p.  Dysart,  9  Casey  (Pa.),  453;  Dexter  e.  Mao  ley,  4  Cush.  (Mass.) 
14  (and  see  the  other  cases  hereatier  cited  in  this  connection).  In  the  caae  in 
Pennsylvania  of  Maule  p.  Ashmead,  8  Harris,  482,  the  widow  of  an  intestate 
made  a  parol  lease  for  five  years,  and  afterwards,  as  administratiix,  presented  a 
petition  to  the  proper  court  for  tbe  sale  of  the  premises  for  the  payment  of  the 
debts  of  the  estate,  onder  which  proceeding  the  tenant  was  evicted  by  the  pur- 
chaser, and  brought  assumpsit  against  the  administratrix  for  not  having  permitted 
him  to  enjoy  the  possession.  The  court  below  nonsuited  the  plaintiff,  bat  this 
was  reversed  on  error,  after  the  caae  had  been  twice  argued,  and  it  was  held 
that  the  plainliff  wa*  entitled  to  recover.    The  court  said,  per  Black,  C  J.|  "  A 
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Tlias  in  a  cue  in  the  Exchequer,^  wliere,  in  assumpait,  the  dec- 
laration averred  that  the  defendant  held  the  land  for  the  residue  of  a 
term  of  years,  and  agreed  to  let  tlie  aame  to  the  plaintiff,  who  then 
agreed  to  take  them  at  a  certain  rent,  and  in  aonaideration  of  the 
premi»e»  the  defendant  promised  the  plaintiff  that  he  should  quietly 
bold  and  enjoy  during  the  aaid  term  ;  but  that  nevertheleee  lie  was 
evicted  by  the  party  entitled  to  the  reversion,  and  it  was  held,  on 
demurrer,  that  the  declaration  was  bad,  as,  said  Lord  Abinger,  "  if 
the  plaintiff  origiimlly  became  tenant  to  tlie  defendant  without  any 
agreement  ae  to  the  eviction,  the  law  would  not  afterwards  impose 
such  a  liability  ou  the  defendant  as  is  here  stated.^  Ko  such  liability 
arose  from  the  simple  relation  of  landlord  and  tenant,"  and  th<U,  we 
think,  is  the  relation  on  which  the  plaintiff  lias  declared.  The  promise 
is  laid  more  largely  than  the  law  will  imply  from  such  a  relation."  * 

farm  wu  leased  for  Gtc  yean.  The  tenant  went  into  poBsetBion,  and  improved 
die  property  at  a  great  expenae  of  money  and  labor,  so  tbat  ita  produce  for  tKe 
laat  two  years  would  have  been  worth  much  more  than  it  wa8  at  any  time  pre- 
vtoua.  But  at  tfae  end  of  three  years  he  was  turned  out,  and  he  brings  thii 
actioD  to  retOTOr  compentation  for  hia  loaa.  This  n  one  of  those  hard  cases 
whicJi  sometimes  are  said  to  make  bad  precedents.  But  every  member  of  the 
court  is  clearly  of  opinion  that  the  law  of  the  case,  as  well  as  its  mi-rits,  is  with 
the  plaintiff,  and  that  his  technical  right  to  recover  is  not  less  plain  than  the 
justice  of  bis  demand.  It  is  not  denied  that  the  word  demisi,  in  a  lease,  implies 
a  covenant  for  quiet  enjoyment  during  the  term.  That  word  was  not  used  here, 
for  (he  lease  was  made  by  parol,  and  the  parties  did  not  understand  Latin.  But 
(he  word  lixue  is  a  fair  translation  of  demiti,  and  ought  to  be  and  is  interpreted 
in  the  same  way  by  the  courts ;  Rawle  on  Covenants  for  Title,  ^62 ;  5  Bac. 
Abr.  601 ;  Cro,  Eliz.  33."  In  the  argument  the  oases  of  Granger  r.  Collins  and 
Uessent  v.  Reynolds  were  relied  on  by  the  defendant,  and  the  Supreme  Court 
had  at  first  determined  to  affirm  the  judgment,  and  the  opinion  to  that  effect  waa 

■  Granger  v.  CoIUds,  6  Meea.  &  Welsh.  460. 

'  That  is  to  say,  there  must  be  an  executory  consideration  to  sustain  such  a 
promise,  as  a  warranty  of  a  chattel  maite  arter  its  sale  cannot  be  enfori'eil,  nnlesa 
some  new  consideralion  arise  at  the  time  of  giving  the  warranty;  Roscorla  v. 
Thomas,  3  Q.  B.  234;  Hogins  v.  Plympton,  1]  Pick.  (Mass.)  97;  Williams  v. 
Hathaway,  19  id.  337  ;  Blosa  t>.  Kittridge,  5  Vt.  28. 

'  This  was  cited  and  approved  in  the  late  case  of  Maeder  d.  City  of  Caron- 
delet,  36  Mo.  115;  but  there  was  there  an  express  stipulation  in  the  lease  tint 
nothing  therein  contained  should  be  construed  to  imply  a  covenant  for  quiet 
enjoyment. 

*  In  a  subsequent  case  in  the  Common  Pleas,  Messent  v.  Reynolds,  3  C.  B. 
194,  there  was  a  written  agreanent  to  let,  followed  by  poasession  taken  under  it, 
■nd  ^le  tenant  having  been  evicted  by  the  reversioner  sued  in  aasurapait  on  a 
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So  in  a  more  recent  case  in  tlie  same  court,'  the  plaintiff  declared 
ill  aBsunipsit  upon  a  demise  alleged  to  have  been  made  on  the 
terms  timt  the  defendants  had  good  title  to  the  premises,  and  that 
the  plaintiff  ohould  quietly  enjoy  tliem  during  the  term,  and  alleged 
that  the  premisQa  having  been  distrained  upou  for  non-pajmeut  of 
a  paramount  rent-charge,  the  plaintifTliad  been  obliged  to  pay  tlie 
same,  by  reason  whereof  he  had  not  had  the  quiet  enjoyment  of 
the  premises,  nor  held  the  same  free  from  incumbrances,  nor  had  the 
defendants  good  title  at  the  time  of  the  demise.  On  the  trial  it  ap- 
peared that  the  demise  waa  by  parol,  and  a  verdict  was  entered  for 
the  plaintiff,  with  leave  to  set  it  aside  if  the  court  should  be  of 
opinion  that  a  covenant  for  quiet  enjoyment  could  not  be  implied 
by  law  from  a  parol  demise,  and  the  court  in  banc  were  all  of  opin- 
ion that  there  was  not  a  covenant  fur  good  title,  but  only  for 
quiet  enjoyment  during  the  term ;  the  plaintiff  had  therefore 

proniiee  tbat  in  consideration  of  tbc  agreement  and  Its  performance  b;  the  plain- 
tifl'  iho  la(t«r  might  quietly  use,  occupy,  poneesB  and  enjoy  the  premises  for  the 
term.  Ud  a  cane  stated  judgment  waa  entered  for  the  dtfendant,  principally,  it 
would  aeem,  on  ihe  ground  ibat  the  agreeuM^nt  was  not  an  absolute  one,  aa  it 
contained  a  reltireiice  to  certain  "  condiiiona  mentioned  in  a  memorandLiin,"  and 
which  were  not  set  forth  in  the  declaration,  though  it  waa  thought  to  bu  at  least 
doubtful  whether,  apart  from  ihie,  a  coniraci  fur  quiet  enjoyment  would  be  im- 
plied from  a  mere  agrtemejit  to  let.  '*  We  are  asked  to  imply,"  said  Tindal, 
C.  J,,  '■  from  tlie  agteemcnt  eet  out  in  the  case,  a  covenant  on  the  part  of  the 
defcndftnt  that  the  plaintiff  should  and  might  quietly  use,  otn:upy,  possess  and 
enjoy  the  premisea  for  the  term  for  which  the  defendant  had  agieed  to  let  them. 
It  may  be  (hat  a  covenant  for  quiet  enjoyment  may  be  implii^d  from  a  mutual 
agreement  ,to  let  and  take.  But  passing  that  by,  it  ought  at  all  events  to  appear 
tbat  there  b  an  absolute  agreement  to  demise  for  a  term ;  whereas,  if  this  a;;ree- 
nient  be  looked  at,  it  will  be  Keen  tliat  the  dcfcndunt  does  not  agree  to  demise  to 
the  plaintilT  absolutely  lor  eight  years  and  a  quartt-r,  but  '  subject  to  the  same 
conditions  an  are  mentioned  in  the  memorandum  to  him  from  Mr.  Flight.'  How 
are  we  to  say  that  the  conditions  to  which  reference  is  thus  made  do  nut  apply 
to  the  term ;  and,  that  it  might  not  be  legally  determined,  or  that  it  was  not 
avoided  by  some  breach  of  the  conditions  ?  The  inference,  therefore,  which  the 
plaiutilf  seeks  to  draw  in  his  declaration  is  one  that  is  not  supported  by  law;" 
and  CresBwell,  J.,  added,  "There  is  no  evidence  of  an  express  contract  for 
quiet  enjoyment ;  but  it  is  said  that  the  Ian  will  imply  it  from  the  agreement  set 
out.  .  .  .  Even  assuming  that  the  word  '  let '  in  an  agreement  is  equivalent  to 
'  deiuiae'  in  a  lease  under  seal  (which  I  am  not  prepared  to  admit),  tbat  would 
only  raise  an  implied  covenant  coextenaive,  according  to  Adams  n.  Gibuey 
{infra),  only  with  the  Onlate  out  of  which  the  lease  is  granted." 
'  Itandy  b.  Cartwright,  tl  Exch.  91S. 
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misdeBCribed  the  covenant  arising  oot  of  the  relation  of  the 
parties.^ 

So  in  a  cose  in  New  York,  where  premiees  were  occupied  under 
a  written  agreement  to  let,  not  under  aeal,  without  any  express 
covenant  or  the  words  grant  or  demise,  it  was  held  that  no  covenant 
for  title  could  he  implied,  as  it  was  Baid  that "  it  never  was  held 
that  &  mere  sale  or  lease  imported  a  warranty  of  title  in  the  grantor 
or  lessor  of  real  estate,  as  in  the  case  of  personal  property."  ^ 

So  in  a  recant  case  in  New  Jersey,  where  the  defendant  having 
contracted  to  purchase  certain  premises,  rented  them  by  parol  to 
the  plaintifT,  who  went  into  possession  with  notice  of  the  defendant's 
title.  The  contract  of  sale  was  subsequently  rescinded,  and  the 
plaintiff,  being  evicted  by  the  owner,  brought  this  action  "  to  re- 
cover damages  for  the  breach  of  an  oral  lease,"  but  upon  the  trial 
he  was  nonsuited,  on  the  ground  that  the  defendant  had  not,  from 
the  mere  fact  of  leasing,  agreed  to  warrant  the  title,  and  this  was 
affirmed  by  the  court  in  hanc? 

'  Leave  wu,  however,  granted,  on  pifment  of  costs,  to  hive  a  new  trial, 
bot  it  afiBTwarda  appearing  tliat  the  ooly  point  reserved  having  been  whether  a 
covenant  fur  quiet  enjoyment  could  be  implied  by  law  from  a  parol  demise,  the 
court  didt^barged  the  rule  for  a  new  trial  and  entered  judgment  upon  the  verdict. 

'  Baiter  c.  RyersH,  13  Barb.  (N.  Y.)  28i ;  that  ia  to  say,  a  warranty  of  the 
title,  as  distinguished  from  a  covenant  for  quiet  enjoyment;  fur  the  Kew  York 
cases,  as  do  all  others,  dislincdy  hold  ihat  the  latter  covenant  is  implied  from  the 
rekrlon  of  landlord  and  tenant;  see  eupra,  p.  463.  Unlexs  this  be  home  In 
mind  the  student  may  suppose  that  a  contradiction  exists  whieh  the  cases  do  not 
warrant,  and  this  supposition  would  meet  with  support  from  the  rathttr  careless 
language  to  be  sometimes  found  in  opinions.  Thus  ia  Banks  r.  Wiiite,  1  Sneed 
(Tenn.),  614,  it  was  said,  "  The  law  does  not  imply  any  warranty  as  to  the  con- 
tinuing condition  of  tbe  property  demised.  The  only  implied  warranty  U  as  to 
the  title,  and  any  acts  by  or  under  the  defendant  which  would  affect  the  use  of 
tbe  property."  So  in  Wade  o.  Halligan,  16  111.  511,  it  was  said,  "  There  were 
no  express  covenants  in  the  lease  fbr  quiet  possession  or  enjoyment.  Still,  tbe 
law  will  imply  covenants  against  paramount  title,  and  against  such  acts  of  the 
landlord  as  destroy  the  beneficial  enjoyment  of  the  lease."  This,  however,  was 
rather  broadly  stated. 

*  Gano  0.  Vanderveer,  34  N.  J.  293.  "  The  theory  of  tbe  action,"  said  the 
court,  "  was,  in  a  matter  of  substance,  erroneous.  Tbe  ground  of  injury  to  the 
plaintiff  consisted  in  the  failure  of  the  title  of  his  lessor.  If  such  title  bad  been 
good,  it  is  the  plaintiff's  contention  he  could  have  successfully  defended  himself 
and  retained  the  possession  of  the  premises.  As  tbe  lessor  did  not  have  the 
title,  the  notion  seems  to  be  that  an  action  will  arise  out  of  that  circumstance. 
But  this  is  not  so.  A  man  does  not,  when  he  conveys  or  leases  land,  covenant 
or  agree,  ipso  Jacto,  that  the  title  is  good.    In  (be  civil  law,  from  an  adequate 
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Tlie  covenants  for  title  implied  from  the  words  of  leasing  differed 
from  the  warranty  implied  from  the  word  of  feoffment,  decU,  both  as 
to  source  aod  effect.  The  former  arose  from  contract  —  the  latter 
from  tenure.  The  warranty  was  a  real  coveiiant  in  its  strict  sense, 
while  on  the  former  the  tenant  recovered  damages  as  a  recompense 
for  the  term  lost,  and  not  another  term  in  its  place. 

The  warranty  implied  from  the  word  dedi  was,  moreover,  as  wo 
have  seen,  unrestrained  by  any  express  warranty  which  flie  deed 
might  contain,'  while  tlie  covenauts  implied  from  the  words  of 
leasing  fell  within  the  maxim  expressum  fadt  ceaaari  taciturn,  and 
were  modified  or  restrained  by  express  covenants.  Thus  in  Nokea' 
case,^  the  lessor,  after  employing  the  words  demiie  and  grant, 
added  a  covenant  for  quiet  enjoyment  "  without  eviction  by  the 
lessor  or  any  claiming  under  him,"  and  it  was  held  that  "  the 
said  express  covenant  qualified  the  generality  of  the  covenant  in 
law,  and  restrained  it  by  the  mutual  consent  of  both  parties  that  it 
should  not  extend  further  than  the  express  covenant,"  and  this 
is  settled  law  at  the  present  day." 

price  &  waiTint;  was  implied;  but  it  was  to  the  contrary  of  thU  in  the  eoauaoa 
Uw;  Frost  v.  Raymoud,  2  Caiues,  ltJ8;  PbiJlips  t>.  Maj'or,  &c,  2  Vroom 
(N.  J.),  l-t!)'  I»  Granger  n.  CoUiiu,  6  Meea.  &  Welab.  468,  th«  Cuurt  uf  Ex- 
chequer held  that  no  implied  agreement  for  quiet  enjoyment  would  ariBe  Trom 
the  mere  relation  of  landlord  and  tenant.  The  booke  are  full  of  cases  touching 
the  question  from  what  words  empluyud  in  the  creation  of  a  tenu  at  yean  a 
covenant  or  agreement  to  warrant  the  title  will  be  implied.  Thus  at  an  early 
date,  in  Holder  r.  Taylor,  Hob.  12,  it  was  decided  that  the  word  dtmiti  imports 
a  covenant  that  the  leaaor  bad  power  to  lease.  So  tbe  word  concerai  has  equal 
efficiency  ;  Style  v.  Hearing,  Cro.  Jsc.  Ti ;  1  Saund.  322,  n.  (2).  It  has  been 
doubted  whether  the  worda  '  let  and  lease  '  have  any  tadi  effect  by  implica- 
tion. Now  it  is  evident  the  reports  are  full  of  cases  of  this  sort,  and  yet  they 
are  all  obviously  idle  and  nugatory  if.  By  force  of  the  mere  creation  of  a  tarm  of 
years,  an  agreement  to  warrant  the  title  will  arise.  In  the  present  cose,  the 
proofs  go  simply  to  the  effeut  that  the  plaintiff  became  tenant  to  the  difendant 
of  these  premises  for  one  year;  from  this  relationship  no  contract  with  respect 
to  the  title  can  be  implied ;  consequeoily,  on  this  ground,  the  plaintiff  was 
rightly  nonsuited."  The  court  also  held  the  lease  to  be  void  under  tbe  statute 
of  frauds,  though  whether  the  plaintiff's  possession  was  under  a  lease  or  an 
agreement  to  lease  was  not  decided.  The  exact  point  decided  in  the  case  of 
Granger  r.  Collins  was  not  here  aUHaA  by  the  court  with  its  usual  accuracy. 

■  Hupra,  p.  460.  •  4  Coke,  81. 

)  Fruntin  v.  Small,  2  Lord  Baym.  1419;  MerriU  o.  Frame,  4  Taunt.  329  ; 
Schlencker  v.  Mozsy,  3  Bam.  &  Cress.  789 ;  Line  e.  Stephenson,  5  Bing.  N.  C 
1S3 ;  Kean  p.  Strong,  9  Irish  Law  R.  (Q.  B.J  74.  Id  other  words,  when  a  lenor 
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Nor,  it  would  seem,  will  tlie  covenant  implied  in  the  creation  of 
ft  leasehold  endure  longer  than  the  continuance  of  tlie  estate  out 
of  which  it  Ib  granted.  Thus  in  an  old  case,'  a  tenant  for  lire 
having  made  a  lease  hy  the  word  demist,  the  lessee  was,  after 
the  tenant  for  life  and  before  the  effluxion  of  the  term,  evicted  bj  the 
remainder-mail,  and  brought  covenant  against  the  executory  of  the 
lessor,  but  it  was  held  that  "  the  covenant  in  law  ends  and  detei^ 
mines  with  the  estate  and  interest  of  the  lessor ; "  and  in  a  modern 
case  in  the  Common  Fleas  a  decision  was  made  to  the  same  effect,'' 

loeaDS  to  limit  bis  liabilitj  by  binding  bimself  to  protect  the  tenant  only  (gunat 
disturbances  or  defects  of  title  arising  from  the  lessor's  own  acta  and  the  acta  of 
those  who  represent  or  claim  under  him,  and  employs  a  special  coTenant  for  this 
purpose,  the  law  will  not  render  it  uspless  and  defeat  his  intention  by  overriding 
it  with  the  more  enlarged  general  covenants  which  the  law  otherwise  implies  from 
the  very  words  of  leasing;  Deering  r.  Farrington,  1  Mod.  llS;  s,  C.  1  Freem. 
S68;  SKeb,304;  Dennett  o.  Atberton,  Law  R.  7  Q.  B.  316;  MerriU  c.  Closson, 
86  Vt.  172  i  Tooker  e.  Grotenkt-mper,  1  Cin.  Sup.  Ct.  R.  88. 

■  Swan  D.  Searles,  Dyer,  257  a,-  8.  c.  Benl.  &  Dal.  160;  see  also  Cheiny  v. 
Langley,  1  Leon.  179. 

■  Adams  V.  Gibney,  6  Bing.  656.  "  That  the  word  demise  in  a  lease  for 
years,"  said  Tindal.  C.  J.,  who  delivered  the  opinion,  "  imports  and  makes  a 
covenant  in  law  for  quiet  enjoj'ment  by  ihe  lessee,  at  least  during  the  coDtinuance 
of  the  estate  out  of  which  the  lease  is  granted,  is  clear  Irom  all  the  authorities, 
SMid  is  admitted  by  the  defendant ;  but  it  h  contended  on  his  part  that  such  im- 
plied covenant  ceases  with  bis  estate,  as  well  upon  the  ground  tbat  it  is  rather  in 
the  nature  of  an  implied  warranty  than  of  an  implied  cOTCnant,  aa  upon  the  direct 
authority  of  decided  cases.  If  it  bad  been  necessary  to  determine  this  case  upon 
t^  ground  of  diatinclions  above  referred  to,  considerable  doubt  would  be  thrown 
upon  Bucb  distinction  in  the  case  of  a  chattel  real,  by  the  authority  of  Co.  Litt. 
389  a,  where  it  is  laid  down  '  that  a  warranty  cannot  be  annexed  to  chattels  real 
or  personal;  but  if  a  man  warrant  them,  the  party  shall  have  covenant'  We 
think,  however,  it  is  sufficient  to  say  that  the  cases  which  have  bi-en  decided  on 
the  precise  point  now  raised  are  too  strong  to  get  over.  Such  is  the  case  in 
Dyer,  257  a,  determined  in  Michaelmas  Term,  8  &  Q  Elix.  The  lease  in  that 
ease,  as  ta  the  present,  was  by  indenture  made  by  tenant  for  life,  by  the  word 
demUe,  The  ouster  in  thai  case,  aa  in  this,  was  by  the  remainder-man,  after  the 
death  of  the  tenant  for  life  and  before  the  effluxion  of  the  term.  The  action  in 
that  case  also,  as  in  this,  was  an  action  against  the  executors  of  the  kssor  to  re- 
cover damages  for  the  breach  of  covenant  (see  the  form  of  the  declaration  in 
Bedl.  150).  And  after  two  arguments  it  was  held  in  that  case  by  three  of 
the  justices  '  that  the  executors  should  not  be  charged  by  this  covenant  in  law, 
because  the  covenant  in  law  ends  and  determines  with  the  estate  and  interest  of 
the  lessor ; '  also  '  that  no  cause  of  action  is  given  against  the  testator  in  bis  life- 
time.' And  although  one  of  the  justices  differed  from  the  rest,  yet  he  admitted 
if  the  lease  had  been  by  deed-poll  instead  of  by  indenture  he  should  have  agreed 
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vhich  was  cited  and  approved  in  Pennsylraala.^  The  implied 
covenant  is  therefore  obviously  more  restricted  in  this  respect  than 
an  express  covenant  for  quiet  enjojmetit.^ 

with  hit  companions,  a  distinction  irhich  it  not  asBented  to  bj  the  teamed  re- 
porter. The  same  principle  ia  laid  down  in  Hjde  t>.  The  Canons  of  Windsor, 
Cro.  Eliz.  553,  and  in  the  case  of  Bragg  v.  Wiseman,  1  Browol.  23,  where  cot- 
enaiit  is  broaght  against  the  executor  of  the  husband  upon  a  lease  by  buiband 
and  wife,  and  it  is  laid  down  '  that  a  covenant  in  law  shall  not  be  extended  to 
make  one  do  more  than  he  oan,  which  was  to  warrant  it  as  long  as  be  lived  and 
no  longer.'  Unless,  therefore,  nome  Tery  strong  and  insuperable  objei-tion  had 
been  nused  to  the  principle  of  those  decisions,  whii:h  has  not  been  domt  in  the 
present  case,  we  think  it  safer  to  adhere  to  Ibem,  the  doctrine  of  whiuh  has  been 
adopted  in  books  of  high  authorit}';  amongst  others  see  Shep.  Touch.  160,  and 
Com.  Dig.  Covenant,  C.  And  no  injustice  can  be  occasioned  to  the  lessee  br 
this  decision,  who  must  have  known  from  the  rorm  of  the  reservation  in  tlie  lease 
that  his  lessor  was  no  more  than  a  tenant  fur  life,  but  was  contented  to  accept  a 
lease  without  an  express  covenant  for  quiet  enjoyment." 
'  McOlowry  e.  Croghan,  1  Grant  (Pa.),  311. 

'  The  distinction  between  an  express  and  an  implied  covenant  was  laid 
down  with  great  clearness  in  Williams  o,  Burrell.  1  C.  B.  402.  A  lease  which 
W13  invalid  b/  reason  of  an  exeesaive  execution  of  a  power  contained  a  clause 
that  the  said  lessor  "  for  himself,  liia  heirs  and  a-isigns,  the  said  demi-'Cfl  prem- 
ises, &c.,  against  himself  and  all  other  persons,  Ac,  shall  and  will  durin;;  the 
said  term  warrant  and  defend."  On  the  death  of  the  lessor,  who  was  but  tenant 
for  life,  the  lessees  were  eviiled  by  ibe  remainder-man,  and  brought  covenant 
against  the  executors  of  the  lessor,  who  contended  that  this  clause  was  not  an 
express  but  an  implied  covenant,  so  as  to  bring  the  case  within  the  rule  that  upon 
implied  covenants  broken  after  the  covenantor's  death  his  executor  is  not  liable, 
and  Tindal,  C.  J.,  held  the  following  language :  "  It  was  admitted  on  the  argu- 
ment before  us.  both  on  ihe  part  of  the  plaint  iff  and  the  defendant,  that  the  clause 
above  set  forth,  being  found  in  a  demise  not  of  a  freehold  interest  but  of  a  term 
for  years  only,  was  not  strictly  and  properly  a  warranty.  Indeed,  all  the  authoiv 
ities  agree  upon  the  point  that  the  warrantee  in  such  case  can  neither  vouch  nor 
bring  warranlia  ehartcc,  nor  use  it  by  way  of  rebutter,  the  ordinary  modes  by 
which  a  warranty  is  made  available  when  annrxed  to  an  estate  of  freehold  of  in- 
heritance; Co.  Lilt.  369  a;  Hob.  3.  It  was  alao  admitted  on  the  part  of  the 
defendants  that  although  such  clause  of  warranty,  when  annexed  to  the  demise 
of  a  chattel  interest,  was  not  strictly  and  properly  a  warranty,  yet  that  it  amounted 
to  a  covenant  in  law  for  quiet  enjoyment ;  but  it  was  at  the  same  time  contended 
by  them  that  it  amounte<l  to  a  covenant  in  law  only ;  and  that,  being  a  covenant 
in  law,  it  would  extend  no  fnrthar  than  to  protect  the  estate,  which  the  lessor 
could  lawfully  grant ;  that  is,  in  this  case,  a  (erm  of  years  determinable  with  his 
own  life;  whereas,  on  the  part  of  Che  plaintiff,  it  was  insisted  that  tlie  clause  in 
question  amounted  to  an  express  covenant  for  quiet  enjoyment,  and  that,  being 
an  express  covenant,  it  extended  to  protect  the  whole  term  whiib  was  purported 
to  be  granted  by  the  lease.  And,  after  hearing  the  argument,  we  are  of  opinion 
that  the  conslruction  contended  for  on  the  part  of  the  plaintiff  is  the  just  and 
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The  warranty  and  condition  of  re-entry  arising  at  common  law 
from  an  exchange  of  laads  — implied  at  Erst  from  the  exchange  itself, 

proper  construction,  and  thftt  the  clause  now  under  consideration  operates  as  a 
covenant  fur  quiet  enjoyment  during  the  whole  of  the  term  granted  by  the  leaM. 
For,  looking  at  the  words  of  ihe  warranty,  we  hold  [hat  [hey  do.  in  their  plain 
and  literal  meaning,  import  an  agreement  on  the  part  of  the  If  ssor  that  the  hnea 
shall  enjoy  the  land  demised  during  the  term  mentioned  in  the  lease,  and  that 
aueh  words  do  conspquenlly  amount  to  an  ex|ires8  covenant  to  that  eUVct,  upon 
the  principle  laid  down  by  Chief  llaron  Coniyns  in  his  Digest,  tit.  Covenant  (A.  2}, 
that  'any  words  in  a  deed  which  show  an  agreement  to  do  a  tiling,  make  a  i-ove- 

"  The  distinction  between  covenants,  and  the  only  distinction  (so  far  as  relates 
to  Ihe  present  inquiry),  we  take  to  be  thia,  they  are  either  covenants  by  express 
words  or  covenanls  in  law.  '  There  are  two  kinds  of  covenants, '  says  Lord  Coke, 
Co.  Litt.  139  b,  '  a  covenant  in  deed  and  a  covenant  in  law ; '  or,  ss  it  is  put  in 
Vaughan'a  Reports,  p.  118,  '  All  covenants  between  a  lessor  and  hla  lessee  are 
either  covenants  in  law  or  express  covenants.'  And  that  the  covenant  now  before 
us  does  not  fall  within  the  class  of  covenants  in  law  is  clear  from  considering  the 
nature  of  such  covenants.  A  covenant  in  law.  properly  speaking,  is  an  agree- 
ment which  the  law  infers  or  implies  from  the  use  of  certain  words  having  a  known 
leg^l  operation  in  the  t-reatiun  of  an  estate ;  so  that,  alter  they  have  had  their 
primary  operation  in  creating  the  estate,  the  law  gives  tbent  a  secondary  force, 
by  implying  an  agreement  on  the  part  of  the  grantor  to  protect  and  preserve  the 
estate,  so  by  those  words  already  created  ;  as,  if  a  man  by  deed  demise  land  for 
years,  covenant  lies  upon  ibe  word  '  demise,''  which  imports  or  makes  a  covenant 
in  law  for  quiet  enjoyment ;  or,  if  be  grant  land  by  feoffment,  covenant  will  lie 
npon  the  word  '  dedi.''  But  the  argument  in  the  present  case  is  not  founded  upon 
the  legal  effect  or  consequence  of  any  words  of  demise,  but  on  that  which  is 
alleged  to  be  the  necessary  construction  of  the  words  employed  in  the  express 
clause  of  warrant}'.  The  covenant,  therefore,  has  not  any  of  the  properties  or 
tbe  character  of  a  covenant  in  law. 

"  The  argument  on  tbe  part  of  the  defendants  has  proceeded  throughout  on 
the  ground  that,  as  the  clause  in  the  lease  is  not  in  its  form  and  terms  an  express 
covenant  for  quiet  enjoyment,  but  as  such  covenant  can  Only  be  gathered  and 
collected  from  the  clause  of  warranty,  so  it  must  of  necessity  be  ranked  amongst 
implied  covenants,  and  that  being  an  implied  covenant  only  it  must  be  considered 
as  a  covenant  in  law,  as  if  there  were  some  rule  or  principle  that  all  implied  cov- 
enanta  were  covenants  in  law ;  but  we  think  there  is  fallacy  in  this  argument,  from 
tbe  use  of  the  term  *  implied  covenant '  in  a  sense  which  does  not  properly  belong 
to  it  Id  every  case  it  is  always  matter  of  construction  to  discover  what  is  the 
sense  and  meaning  of  the  words  employed  by  the  parties  in  the  deed.  In  some 
cases  that  meaning  is  more  clearly  expreaaed,  and  therefore  more  easily  discov- 
ered ;  in  others  it  is  expressed  with  more  obacuritj,  and  discovered  with  a 
greater  dif&cultj.  In  some  cases  it  is  discovered  from  one  single  clause ;  in 
others  it  is  only  to  be  mads  out  by  the  comparison  of  different  and  perhaps  dis- 
tant parts  of  the  same  instrument.  But  after  the  intention  and  meaning  of  tha 
par&s  is  once  R«certaiued,  alter  tbe  agreement  is  oaoe  inferred  from  tbe  words 
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and,  later,  from  the  aae  of  the  word  excamUmn,  and  no  other 
word  —  remained  unaltered  in  England  until  within  our  own  daya,^ 
Bare,  it  is  aupposed,  as  to  tlie  remedy  upou  it.^  The  obviotia  practi- 
cal objection  to  it  was  that  it  caused  what  was  termed  a  "  double 
title,"  since  a  purchaser  of  either  property  would,  of  course,  have 
to  examine  the  title  of  the  other.  A  recent  statute  in  England  has 
completely  altered  the  common  law  as  to  this,  and  deeds  of  ex- 
change have  there  no  longer  the  efTect  of  creating  any  warranty,  or 
right  of  re-entrj,  or  implied  covenant.^    In  the  United  States,  it  is 

employed  in  the  imtrumeDt,  all  difficulty  which  baa  been  enpountered  in  arriving 
at  encb  meaning  is  to  be  entirelj  disregarded ;  the  legal  effect  and  operation  of 
the  covenant,  whether  framed  in  expreae  term*,  that  is,  whether  it  be  an  expres* 
covenant,  or  whether  the  t'orenant  be  matter  ot  inference  and  argnment,  ia  pr6- 
ratelylhe  same ;  aud  an  implied  covenant,  in  this  aenae  of  the  term,  difiers  nothing 
in  its  operation  or  legal  conaeqiiencea  from  an  ezpresB  covenant.  Now  it  is  in 
this  sense  that  the  counsel  on  tlie  part  of  the  defendants  appear  to  have  used  the 
term  '  implied  covenants.'  The  covenant  for  quiet  enjoyment,  they  contend,  ia 
an  implied  covenant,  because  it  ia  found  in  the  deed  in'  the  form  of  a  warranty, 
and  not  in  that  of  an  express  covenant  for  quiet  enjoyment;  and  ihey  then  fur- 
ther contend  that,  being  an  implied  covenant,  it  must  of  necessity  be  a  covenant 
in  law ;  to  which  it  appears  to  us  to  be  a  sufficient  answer  that  an  implied  cove- 
□ant,  in  the  aenie  in  which  the  phrase  is  used  in  the  argument,  is  to  all  intents 
and  purposes  the  same  as  an  express  coveoant,  and  that  it  is  only  those  covenants 
which  the  law  itself  implies  that  can  be  properij  ccoisidered  as  covenants  in  law, 
—  a  character  and  description  which,  as  we  have  already  seen,  does  not  belong 
to  the  coreDant  now  under  discussion.  And  upon  considering  the  several  author- 
itiea  referred  to,  they  will  be  found  in  accordance  with  this  view  of  the  case." 

'  The  warranty  in  case  of  exchange  was  peculiar,  "  It  is  a  special  warrant, 
for  upon  the  voucher  by  force  of  it  be  shall  not  recover  other  land  in  value,  bnt 
that  only  which  waa  given  by  him  in  exchange,  for  inasmuch  as  the  mutual  con- 
sideration it  the  cause  of  the  warranty,  it  ahall,  therefore,  extend  only  to  land 
reciprocally  given  and  not  to  other  land,  and  this  warranty  runs  only  in  privity, 
for  none  shall  vouch  by  force  of  it  but  the  parlii^s  to  the  exchange  or  their  heirs 
and  no  assignee;"  Bustard's  case,  4  Coke,  ISl.  But  although  an  assignee 
could  not  re-enter  nor  vouch,. bnt  only  nse  tiie  warranty  to  rebut,  yet  the  ex- 
changee might  re-enter  upon  an  alienee;  Noy's  Maxime,  61 ;  Dean  r.  Shelly,  7 
P.  F.  Smith  (Pa.),  427. 

'  That  ia  to  say,  it  is  not  prestmied  that  in  later  times  the  remedy  was  by 
voucher  or  learraTttia  eharta,  at  least  there  is  no  anch  evidence ;  it  must  have 
been  by  action  of  covenant,  and  it  has  been  doubted  by  some  whether  this 
warranty  and  re-entry  were  ever  incident  to  exchanges  effected  by  conveyances 
nnder  the  statute  of  Uses,  but  the  better  opiuion  seems  to  be  that  they  were ; 
s»e  Stewart's  note  to  2  Black.  Com.  323. 

'  "  In  some  instances  an  abstract  relating  only  to  the  property  intended  to  be 
conveyed  will  not  alone  suffice,  as  where  lands  have  been  taken  in  exchange  (4 
Rep.  121  i  Frest.  Abst.  87),  or  allotted  under  incloenre  acta,  in  both  of  which 
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presumed  that  the  commoii-law  exists,^  unleHs  where,  in  some  of 
them,  it  perhaps  is  deemed  to  be  obsolete,  and  where  in  others  it 
has  been  altered  b;  statute.^ 

Aa  to  the  warranty  and  condition  of  re-entry  implied  from 
partition. 

This  being  by  writ,  of  course  the  warranty  was  implied  from  the 
partition  itself,  and  not  from  any  particular  words  used.'    It  is 

inatanMB  an  Bbstrsct  must  not  onlj  be  furnished  of  docnmentB  of  title  relating  to 
the  eitate  Bold  or  allotted,  bat  of  thoM  bIbo  of  the  CBtatOB  glren  in  excbange,  or 
of  the  original  ealate*  in  rupect  of  which  the  lands  «ere  aliotteil.  The  reason 
whj  a  double  title  U  required,  in  Ibe  first  instance,  is  beeauae  the  foundation  of 
an  exchange  was  an  implied  warranty,  wbicb  engendered  the  right  of  entry  in 
case  of  eviction  (Shep.  Touch.  290 ;  Finch  L.  27;  Shep,  Prac.  Couns.  2).  In 
the  second  instance,  because  the  allotted  lands  became  liable  to  the  uses  of  the 
estates  iu  respect  of  whii^h  they  were  allotted.  The  statute  of  4  &  5  Will.  IV. 
C.  80,  g§  24,  25.  has,  however,  made  some  important  alteralions  in  the  law  in  tb« 
latter  uase ;  as  that  statute,  by  eapreasly  changing  the  uses,  takei  away  any  right 
of  eviction  after  an  exchange  made  of  lands  in  common  fields  under  the  powers 
of  that  act;  and  by  a  still  more  recent  enactment  (8  ft  9  Vict.  c.  106),  deeds  of 
exchange  have  no  longer  the  cETect  of  creating  any  warranty  or  right  of  re-entry 
or  implied  covenant,  by  implication.  But  tliis  statute  is  only  prospective,  and 
will  not  affect  assnrances  made  previously.  As  to  these,  therefore,  a  double  ab- 
stract will  still  be  necessarj- ; "  I  Uughea  on  Sales  of  Real  Property,  2i6.  See 
also  1  Preston  on  Abstracts  of  Title,  303,  and  the  comments  upon  that  pas- 
sage in  Allnatt  on  Partition,  172.  In  Barton's  Conveyancing  (London,  1831), 
it  is  said  Cp.  107).  "  Aa  the  word  'eschange'  implies  a  mutual  warranty,  it 
would  seem  that  the  usual  covenants  for  title,  quiet  enjoyment  and  further 
assurance,  might  be  safely  omitted  in  a  deed  of  exchange  at  the  common  law,  as 
those  covenants,  il  is  said,  are  implied  by  the  frord  exehange;  but  express  cove- 
nants are  more  extensive  and  better  to  be  relied  on  than  implied  ones."  Of 
course,  under  such  covenants,  the  common-law  right  of  re-entry  in  case  of  evic- 
tion does  not  exist;  Bartram  v.  Wblchcote,  6  Simons,  92. 

'  Grimes  v.  Kedmon,  14  B.  Mon.  (Ky.)  237.  "  Exchanges,"  said  Shars- 
wood,  J.,  in  the  late  case  of  Dean  v.  Shelly,  7  P.  ¥.  Smith  (Pa.),  427.  "  have 
fallen  into  disuse  in  modem  cooveyancing.  To  make  an  assurance  of  that  char- 
acter, it  is  indispensable  that  the  ward  txcambium  —  exchange  —  should  be  em- 
ployed, which,  as  Lord  Coke  says,  is  so  individually  requisite  aa  that  it  cannot 
be  supplied  by  any  other  word,  or  deicribed  by  any  circumlocution ;  Co.  Litt. 
61  6."  And  hence  where  one  conveyance  was  simply  partly  in  consideration  of 
another,  there  was  held  to  be  no  implied  warranty  or  condition  of  re-entry.  So 
in  Walker  n.  Renfro,  26  Tex.  143,  where,  "although  the  transaction  wu  in 
effect  an  exchange,  it  was  not  a  technical  exchange." 

'  As,  for  example,  under  the  New  York  Revised  Statutes,  tupra,  p.  468. 

'  The  partition  of  course  took  effect  from  the  judgment  of  the  court  —  alter  the 
judgment  quod  pofiitio  Jiat,  the  issue  of  the  brevt  de  partitUmt  facUnda  and  the 
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familiar  that  tlie  lij^ht  to  partition  existed  at  common  lav  solely 
between  coparceners,  and  tliere  was  this  difference  between  the 
warranty  and  the  condition  :  when  a  parcener  re-entered  for  con- 
dition broken,  filie  defeated  the  partition  in  the  whole,  but  when  she 
Touched  by  force  of  the  warranty,  the  partition  was  not  defeated  in 
the  whole,  but  she  recovered  recompense  for  the  part  that  was 
lost'  ' 

But  to  joint  tenants  and  tenants  in  common,  there  was  by  the 
common  law  no  right  to  partition  by  writ,  —  between  them  it  must 
be  voluntary  merely.  And  hence  was  passed  the  well  known  statute 
of  31  Hen.  YIII.  o.  1,  which  gave  to  all  joint  tenants  and  tenants 
in  common  the  right  to  make  partition  between  them  by  writ  "  in 
like  manner  and  form  as  coparceners  by  the  common  laws  of  this 
realm  have  been  and  are  compellable  to  do,"  with  the  proviso  "  that 
every  of  the  said  joint  tenants  or  tenants  in  common  and  their  hoira, 
after  snch  partition  made,  shall  and  may  have  aid  of  the  other  or 
of  their  hoira,  to  the  intent  to  dereign  the  warranty  paramount,  and 
to  recover  for  the  rate,  as  is  used  between  coparceners  after  par- 
tition made  by  tlie  order  of  the  common  law." 

This  statute,  it  will  be  perceived,  gave  the  right  to  the  warranty 
only,  and  as  between  joint  tenants  and  tenants  in  common,  the 
condition  neither  existed  nor  exists  by  common  law  or  by  statute. 

The  common  law,  therefore,  in  cases  of  partition  by  writ,  gave  to 
coparcaners  a  warranty  and  a  condition,  and  the  statute  gave  to 
joint  tenants  and  tenants  in  common,  warranty  alone.  But  the 
reaton  why  warranty  was  implied  in  a  partition  between  coparce- 
nars  is  not,  perhaps,  very  clearly  stated  in  the  books,  or  at  least, 
in  view  of  a  few  decisions,  the  subject  would  seem  to  bear  some 
explanation. 

Warranty  and  the  law  of  primogeniture  were  coeval,  and  the  heir 
at  common  law,  that  is,  the  eldest  son,  was  alone  bound  by  and  en- 
titled to  the  benefit  of  warranty,  ^o  strict  was  this,  that  although 
the  local  customs  of  gavelkind  and  borough  English  were  recognized 
as,  in  the  one  case,  dividing  the  inheritance  among  all  the  sons, 

iheriff'B  return — that  "  the  partition  ao  made  remain  Grm  and  itable  for  ev«r," 
which  judgment  (unlike  the  decree  in  equitj  in  caaea  of  partition)  of  ilaelT 
pasted  the  title  to  the  ailotmenta  in  severalty. 

■  Buslanl's  case,  4  Coke.  121;  Co.  Lite.  174  a;  Allnatt  on  Partition.  1&8; 
Miller  on  Partition.  245;  Feather  v.  Strohoecker,  3  Pa.  608;  Walker  r.  Hall. 
15  Ohio  St.  R.  3G1. 
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and  in  the  otlier  giving  it  to  the  yonngeet,  yet  the  warranty  of  the 
ancestor,  and  the  warranty  to  tlie  ancestor,  bound  and  profited  only 
the  eldest  son,  the  heir-at-law.'  But  as  to  females,  and  for  obvious 
feudal  reasons,  it  was  as  much  the  common  law  that  a  feud  should 
descend  equally  among  the  daughters,  as  that  among  the  sons  it 
should  go  to  the  eldest  alone,  and  all  the  sistera  were  heirs  at 
common  law,  and  all,  as  such  heirs,  were  entitled  to  the  benefit  of 
the  warranty  which  had  come  to  them  with  the  estate  from  their 
ancestor.'  So  long  as  they  held  together,  if  one  were  impleaded, 
she  might  "  call  in  aid  "  her  sister  to  "  dcreign  the  warranty  para- 
mount," that  is  to  say,  to  assist  her  in  Touching  the  warrantor  of 
their  ancestor ;  and  if  the  land  were  lost,  it  was  the  loss  of  both, 
and  if  the  recovery  in  value  yielded  other  land  from  tlie  warrantor, 
it  became  in  turn  the  land  of  both.  But  as  one  of  the  incidents  of 
coparcenary  was  that  each  sister  could,  by  writ,  compel  the  other 
to  make  partition,  the  common  law,  with  that  wisdom  which  lay  at 
the  bottom  of  most  of  its  teachings,  would  not  suffer  the  sister  thus 
compelled,  to  be  put  in  a  worse  position  after,  than  she  had  been  before 
the  partition,  and,  therefore,  by  an  exception  to  the  law  of  warranty, 
it  continued  its  benefit  in  severalty  as  it  were,  and  in  order  that  any 
future  loBB  should  be  a  loss  to  both,  it  annexed  or  implied  a  war- 
ranty in  the  partition  ;  that  is  to  say,  it  still  retained  to  each  the 
right  to  "  call  in  aid  "  tlie  other  in  order  to  "  dereign  the  warranty 
paramount,"  and  it  gave  to  each  the  right,  in  case  of  loss  not  thus 
made  up  to  them  under  that  warranty,  to  recover  in  value  from  the 
other  ^o  rata  according  to  the  extent  of  the  loss,  or,  as  it  was 
termed,  to  "  recover  for  the  rate,"  and  also  to  re-enter,'    But  if, 

■  Bro.  Abr.  tit.  Gammties.  pi.  11 ;  Aauz,  pi.  S3 ;  LiU.  §g  73a,  736 ;  Robinaon 
on  Gavelkind,  127. 

'  Litt.  §  241. 

*  TliiB  is  tbua  stated  by  Littleton,  "Also,  if  a  rasnbee  leiied  in  fee  of  a  carve 
of  land  by  jnet  title,  ancl  hee  disseise  an  infant  within  age  of  another  carve,  and 
hatb  issue  two  daughters,  and  dyeth  seised  of  botb  carves,  the  infant  being  thea 
within  age,  and  the  daughters  enter  and  make  partition  bo  as  the  one  carve  is 
allotted  for  the  part  of  the  one  as  per  case  to  the  yoLtngest  in  allowance  of  the 
other  carve  which  is  allotted  to  the  purpartie  of  the  other,  if  afterward  tbe  infant 
enter  into  the  carve  whereof  he  was  disseised  upon  the  possession  of  the 
parcener  which  hath  the  same  carve,  then  the  same  parcener  may  enter  into  the 
other  carve  which  her  sister  hsth  and  hold  in  parcenary  with  her;"  Lilt.  §  262. 
This  is  also  the  explanation  of  Coke's  sentence.  "  If  there  be  two  coparceners  ot 
certain  lands  with  warranty,  and  they  make  partition  of  the  land,  the  warranty 
shall  remain,  because  they  are  compellable  to  make  partition ; "  Co.  Lltt.  365  6  ,* 
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after  partition  made,  one  Bister  aliened,  Bhe  loet  the  right  of  re- 
entry and  of  recovery  for  the  rate,  "  because  by  the  alienation  she 
had  dismissed  lierttelf  to  have  any  part  of  the  tenements  as  par- 
cener," *  but  not,  it  would  seem,  the  right  to  dereign  the  warranty 
paramount.' 

And  if  the  parceners,  instead  of  making  partition  by  writ,  as  by 
law  they  were  compellable  to  do,  chose  voluntarily  to  make  partition 
by  deed  (as,  of  course,  joint  tenants  and  tenants  in  common  could 
always  do) ,  the  estate  in  coparcenary  was  of  course  at  an  end,  and 
as  each  of  them  had  thus,  as  in  the  case  of  alienation,  "  altogether 
dismissed  herself  to  have  any  part  of  the  tenements  as  parcener," 
the  warranty  was  gone.* 

Then  when  the  statute  of  Hen.  Till,  gave  to  joint  tenants  and 
tenants  in  common  (who  before  could  only  partition  by  deed) 
the  right  to  make  partition  by  writ  "  in  like  manner  and  form  as 
coparceners,"  to  make  tlie  analogy  perfect,  it  provided  that  after 
partition,  each  of  them  and  their  heirs  (but  not  assigns)  should 
hare  aid  of  the  other  to  dereign  the  warranty  paramount  and  to 
recover  for  the  rate  "  as  is  used  between  coparceners  after  partition 
made  by  tlie  order  of  the  common  law,"  and,  still  to  keep  up  the 
aaal(^,  it  was  held,  after  this  statute  had  been  in  force  for  more 
than  a  century,  that  if  joint  tenants,  who  thus  equally  with  copar- 
ceners were  compellable  to  make  partition,  chose  voluntarily  to 

that  is  to  say.  the  exercise  of  the  right  to  have  partition  shall  not  destroy  the 
benefic^ial  ineidentt  of  the  estate  u  thej  existed  before  the  partition. 

'  Thus  Littleton  goes  on  to  say,  "  But  if  the  yoang^it  alien  the  same  carre 
to  another  in  fee  before  the  entry  of  the  infaat,  and  after  the  infant  enl«r  upon 
the  possesiioQ  of  the  alienee,  then  she  cannot  enter  into  the  other  carve;  be- 
came by  h<-r  alienation  she  bath  altogether  dismiwed  henetf  to  have  any  part 
of  the  tenements  aa  parcener.  But  if  the  youngest  before  the  entry  of  the 
infant  make  a  lease  of  this  for  terme  of  yeares,  or  for  terme  of  lifi;,  or  in  fee 
tayle  saving  the  rerersion  to  her,  and  after  the  infant  enter,  there  peradventure 
otherwise  it  ia;  because  she  hath  not  dismissed  herselfe  of  all  which  was  in  her, 
but  bath  reserved  to  her  the  reversion  and  the  fee,  Ac. ; "  Litt.  $  262. 

*  Coke  saya,  in  commenting  upon  tbia  passage,  "  Hereupon  it  followeth,  that 
if  one  parcener  maketh  a  feoffment  in  fee,  and  after  her  feoffve  is  impleaded  and 
Toachelh  the  feoffor,  she  may  have  aid  of  her  coparcener  to  deraigne  a  warranty 
paramount,  bat  never  to  recover  pro  rata  against  her  by  force  of  the  warranty 
in  law  upon  the  partition ;  for  Littleton  here  lajth  that  by  her  alienation  she  bath 
dismissed  berselfe  to  have  any  part  of  the  land  as  parcener,  and  without  qneation 
as  parcener  she  must  recover  pro  rata,  npon  the  warranty  in  Uw,  against  tike 
other  parcener-,"  Go.  Litt.  174  a. 

*  Year  Book,  29  Edw.  UI.,  Wamnty,  70. 
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make  partition  by  deed,  the  warraQt;  vas  gone  ^ —  their  right  to 
dereigu  the  warrauty  paramount  and  to  recover  for  the  rate  was 
their  right  by  statute  as  an  incident  to  the  remedy  it  aSbrded  — 
they  had  not  pursued  that  remedy,  aud  tliey  could  not  therefore  ' 
have  that  riglit.  Nothing  could  he  more  logically  consistent  than 
tlie  whole  of  this  system. 

Thia  statement  of  the  commou  law  and  its  statutory  alteration 
has  been  sketched  because  in  some  of  our  States  that  law,  brought 
to  thia  country  by  our  ancestors,  is  practically  in  force  at  the  pros* 
eiit  day.  And  several  deeisiouB  have  correctly  held  that  in  the  case 
of  partition  by  deed  between  joint  teuauts,  and  between  tenants  in 
commou,  their  right  to  recompense  in  case  of  loss  depends  solely 
on  the  covenants  contained  in  the  deed,  and  not  upon  auy  implied 
warranty.^  But  as  to  coparceners,  the  law  seems  not  to  have  been 
so  carefully  considered.  In  a  case  in  Maryland,  it  was  held  that 
in  partition  by  deed  between  coparceners,  the  warranty  implied 
by  law  was  superseded  by  the  expreas  covenants  in  the  deed ;  *  and 
in  Pennsylvania,  it  has  been  held  that  tenants  in  common  by  descent, 
having  been  by  the  statutes  of  descent  put  upon  the  same  footing 
as  coparceners,  should  have  all  the  benefit  which  coparoeuera  at 
common  law  had  in  cases  of  partition  by  deed,*  and  itwas  hence  de- 
cided that  in  a  partition  by  deed  between  tenants  in  common  by 
descent,  there  was  an  implied  warranty  of  title  between  them,  so 
that  in  an  action  of  ejectment  brought  by  one  of  them  to  recover 
the  possession  of  part  of  the  land  allotted  to  him  by  the  deed,  the 
other  tenant  iu  common  was  not  a  competent  witness  for  the  plaiii- 

'  Momce's  cue,  6  Cak«,  13  b,  "  Between  Smith  and  Monica  tbe  cue  wm 
aach;  two  joint  teaAUts  are  vith  mrranty,  and  partiuon  vu  maJe  between 
them  bj  judgmeot  in  &  writ  of  partUione  facitnda,  by  force  of  the  sUtute  of  31 
U.  8,  op.  1.  And  it  was  adjudged  tbat  the  warranty  remained,  because  by  tbe 
Kiug^B  writ  ihey  are  compellable  by  the  statute  (to  which  every  one  i(  party)  to 
make  partition,  and  the  party  hu  pursued  his  remedy  according  to  the  act,  and 
tberefoTQ  none  can  have  wrong  by  the  operation  of  the  statute,  Co  which  every 
one  is  party ;  but  if  they  had  made  partition  by  deed  by  consent,  after  tbe  said 
act,  although  they  were  compellable  by  writ  to  malie  partition,  yet  foraimuch  aa 
tbey  bod  not  puraued  tbe  statute  to  nuke  partition  by  writ,  therefore  such  parti- 
tion duth  remain  at  the  common  law,  and  by  conaequenoo  the  warranty  is  gone." 

'  Weiaer  t>.  Weiser,  6  Watts  (Fa.),  279,  where  is  a  very  learned  opinion  by 
Kennedy,  J.  Rector  o.  Waugh,  17  Mo.  36 ;  Ficot  v.  Page,  36  id.  420 ;  Smith  p. 
Sweringen,  id.  561 ;  Caahion  v.  Faina,  47  id.  1S3. 

'  Morris  V.  Harris,  9  Gill  (Md.),  26. 

*  Which  wiu  none  at  all,  if  the  h)w  hu  been  oorrectly  atatftd  in  the  text. 
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tifE'  But  in  both  of  theso  casaa  the  lav  was,  it  would  8eom,  incor- 
rectly assumed  to  be  that  in  partition  by  deed  between  coparceners 
there  was  an  implied  warranty.^ 

As  roapects  the  practical  effect  at  the  present  day  of  the  warrant; 
implied  From  partition,  it  was  recently  held  in  Tennessee,  where 
the  subject  was  elaborately  examined  in  the  case  oFa  bill  for  con- 
tributioD  and  reimbursement  by  one  tenant  in  common  against  his 
co-tenant  and  the  alienees  of  the  latter,  that  a  bill  in  equity  was  the 
proper  and  most  convenient  remedy,^  and  the  same  view  has  been 

'  FattersoQ  n.  Lanoins,  10  Watu.  (Pa).  135- 

*  Kenned}-,  J,,  cited  in  his  opinion,  "  If  there  be  two  coparceners  of  certUD 
lands  with  warranty,  and  they  make  partition  of  the  lands,  the  warranty  shall  re- 
main, bei-ause  they  were  compellable  from  the  fimt  io  make  partition ;  Co.  Litk 
165,  165  b.  The  law,  faowever,  is  different  M  to  joint  tenants,  who,  at  tba 
comuion  law,  were  not  compellable  to  make  partition ;  and  heni-e,  if  they  hold 
their  lands  under  warranty,  and  make  partition  thereof  without  writ,  the  warranty 
will  be  destroyed ;  Co.  Litt.  1S7  a."  Hi:re,  however.  Coke  is  speaking  of  the 
warranty  of  the  anueator  of  the  coparcener!,  — the  warranty  paramount,  — and 
not  of  any  warranty  iin^ilied  by  the  portiuoa,  and  the  partition  referred  to  in  the 
first  sentence  is  evidently  partition  by  writ  and  not  by  deed.  Patterson  t>. 
Lanniiig,  however,  would  tKeax  to  have  been  considered  in  Pennsylvania  si 
cornrctly  eiLpressiog  the  law,  though  the  pounds  of  the  deijision  have  never  been 
seriouiily  coasideredj  see  Strohucker  v.  Hansel,  5  Fa.  Law  Jour.  327  ;  Seaton 
D.  Barry,  4  Watts  &  Scrg.  184 ;  Alien  v.  Gault,  3  Casey  (Pa.),  175.  The  law 
would  seem  to  have  been  more  correctly  sUted  in  Walker  v.  Hall,  16  Ohio  St.  R. 
355,  infra,  p.  479. 

*  Sawyers  v.  Cator,  S  Humph.  (Tann.)  256,  287.  "  The  right  of  entry  doe* 
not  exist,  because  there  is  no  implied  condition  given  by  the  statute,  and  becanso 
the  right  to  make  actual  entry  upon  nnoccnpiud  land  ii  not  congenial  with  our 
mode  of  doing  business,  and  lias  never  been  in  force  and  uae  in  this  Slate.  The 
implied  covenant  given  by  the  statute  cannot  be  vouched  upon,  bei'ause  that 
mode  of  proceeding  has  never  been  used  in  tlui  State,  and  ia  even  now  obsolete 
in  England.  We  have  been  able  to  find  no  precedent  for  an  action  of  covenant 
upon  such  implied  warranty.  It  then  necessarily  follows  that  suL'h  relief  must  be 
given  by  bill  in  a  court  of  chancery,  or  it  must  be  altogether  denied,  a  thing  that 
justice  and  equity  will  not  permit.  It  seems  to  us  that  a  i;ourt  of  chancery  ia 
peculiarly  adapted  to  give  the  relief,  which  is,  upon  the  priniiple  of  contribution, 
a  sui'ject  over  which  such  courts  have  so  long  bad  almost  exclusive  juriedii'tion. 
The  account  can  be  better  taken,  the  value  of  the  land  better  ascertained,  and 
the  luss  more  equally  distributed  between  the  parties ;  and,  moreover,  the  court 
of  chancery  is  one  of  the  forums  for  making  the  partition;  and  surely  no  eoiul 
can  better  rectify  the  mistake  of  a  partition  than  that  which  lias  decreed  it. 
We,  therefore,  think  the  remedy  in  a  court  of  chancery,  either  by  setting  aeide 
the  partition  when  improperly  made,  and  it  can  be  done  without  injustice  to 
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taken  in  a  very  recent  case  in  Ohio,  in  wliicli  the  operaUon  b; 
estoppel  of  811  implied  warrauty  between  coparceners  was  denied  ;  ^ 
and  in  one  of  the  Pennaylvania  cases  just  rcrerred  to,'  it  was  con- 
sidered to  be  at  least  doubtful  wbetlior  a  personal  action  of  cove- 
nant could  be  maintained  for  a  broacli  of  the  implied  warranty. 
No  other  remedy  was,  however,  suggested,  and,  as  we  have  seen, 
there  was,  as  between  tenants  in  common,  no  condition  of  re- 
entry, the  warrant;  would  seem  to  be  practically  useless. 

Owing  to  a  misapprehension  of  one  or  two  old  cases,  the  dangerous 
doctrine  has  been  more  than  once  broached  that  covenants  for  title 
may  be  implied  from  a  recital,  but  this  has  since  been  distinctly 
and  decisively  repudiated.^ 

others,  or  hy  contribution,  when  it  h  most  proper.  In  tbU  case  contribution  it 
askeU,  and  it  aeetaa  to  us  to  be  the  most  pravticablu  and  juBt  mode  of  couipmi- 
Btting  the  iujured  parties,  and  it  seeoiB  to  ua  that  the/  are  eniitlcd  to  ihts  agaiiiet 
the  co-lenaiita,  tod  their  uaignees,  bevaiue  the  partition  is  luade,  aut  by  deed, 
but  under  the  statute,  and  because  the  complainants  have  lost  a  portion  of  laoid 
aliotttd  them  by  paramount  title." 

'  Walker  e>.  liall,  15  Ohio  .St.  R.  355.  In  this  case  land,  the  property  of 
the  husband,  was  levied  upon  and  sold,  and  finally  became  vested  iu  bis  wife's 
(the  plai..tifr'«)  father.  Un  the  death  of  the  latter  the  plaintiff  and  her  sister,  as 
Lis  duvistes,  made  partition  under  the  local  statutes,  and  afterwards  the  husband 
died,  when  the  plaintiff  claimed  her  dower  in  the  land,  and  it  was  held  that  she 
was  not  estopped  by  reason  of  any  implied  warranty  iu  the  partitiun.  "  The 
doctrine  of  implied  warranty  and  consequent  estuppel  between  co-partitioners," 
said  the  court,  "  originated  at  eommon  law,  and  though  based  on  cousidurations 
of  natural  equity,  they  were  long  applied  only  in  proceedings  at  common  law  by 
writ  of  partilJon.  That  form  of  proceeding  is  now  obsolete,  and  has  never  had 
a  place  in  the  practice  of  our  courts,  it  being  superseded  by  proceedings  in 
equiLy,  and  under  special  statutes.  And  it  seeins  to  us  that  when  the  principles 
of  till.- common  law  are,  ashere,  invoked  as  guides  to  procui^dings  i[i  equiiy,  tiiey 
ought  to  be  applied  only  so  (iir  as  the  ends  of  justice  will  allow.  The  warranty 
under  consideration  is  not  a  warranty  in  fact,  but  a  warranty  by  implication  of 
law  only.  The  law  raises  the  implication  fur  the  attainment  of  justice,  and  the 
implication  should  cease  whenever  its  application  would  work  injustice.  To 
hold  the  plaintiff  estopped  to  claim  dower  in  this  case  by  reason  of  an  implied 
warranty  would  be  unjust  to  herj  but  to  award  it  to  her  in  accordance  with  the 
pruvisiuiiB  of  our  statute  in  respect  to  improvements  made  sul>sequent  to  aliena- 
tion by  the  husband,  and  decreeing  contribution  by  all  the  co-partitioners  to 
recompense  the  defendant  for  the  loss  of  her  equal  proportiun  ol  the  estate,  ex- 
clusive of  the  dower  estate  of  the  plaintifi',  will  do  justice  to  all.  And  all  the 
parues  to  the  partition  having  been  brought  into  this  case,  there  will  be  a  decree 
accordingly." 

*  Patterson  v.  Lanning,  tupra. 

*  In  the  early  case  of  Severn  e.  Clerk,  2  Leon.  122,  in  an  action  of  debt  on 
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For  several  hundred  years  after  the  statutes  de  bigamii  and  quia 
emptore*,  do  actof  Parliament  save  that  of  Henry  YII.^  interfered  to 
enlarge  or  to  restrain  such  warranties  or  covenants  as  were  impliod 
at  common  law,  and,  as  we  have  seen,  the  word  dedi  was  the  only 
one  from  which,  in  the  conveyance  of  a  freehold,  a  warranty  could 
be  implied.^     And  during  the  interval  which  elapsed  before  Pariia- 

a  bood  condttioDed  to  perform  certain  arUcIcs  conujned  in  a  deed,  whereby  the 
obligor  bad  assigned  a  term  of  yean,  recitiog  that  he  was  possessed  of  them,  it 
was  held  that  if  the  party  had  not  that  interest  by  a  good  and  lawfiil  convey- 
ance, his  obligation  waa  forfeited.  It  was  said  that  the  recital  of  itself  was 
nothing,  but  being  joined  and  considered  with  the  reat  of  the  deed,  it  was 
material.  It  hax,  however,  been  chiefly  owing  to  the  misapprtiheDBion  (in 
Browning  o.  Wright,  2  Bos.  &  Pull.  13)  of  the  cue  of  Johnson  o.  Procier  (4 
Yelv.  175  i  1  Buist.  S,  in  wbii;h  the  report  is  more  full)  that  such  an  opinion 
has  been  entertained  aa  to  the  effect  of  a  recital.  In  (hat  case,  A  and  B  being 
joint  tenants  for  years  of  a  mill,  A  assigned  all  bis  interest  to  C,  without  the 
assent  of  B,  and  died.  B  afUrwarde,  by  indenture  reciting  the  lease  and  that  it 
came  to  him  by  survivorship,  granted  the  residue  of  the  term  to  J.  S.,  and  cove- 
nanted for  quiet  enjoyment,  notwiihstanding  any  act  done  by  him.  He  also 
gave  the  purchaser  a  bond  conditioned  to  perform  the  covenant),  grsnts,  article* 
and  agreements  in  the  asaignment ;  and  the  purdiaser,  having  been  evicted  by  C 
of  the  moiety  assigned  to  him,  brought  an  action  on  the  bond,  and  judgment 
waa  given  in  bis  favor.  Lord  Eldon  seemed  to  consider  the  judgment  as  having 
turned  on  the  recital,  and  that  the  recital  itself  amounted  to  a  warranty.  Bat 
the  decision  seems  to  haVe  tnrned  upon  the  word  grant,  and  not  at  all  upon  tite 
recital,  and  Stigden,  in  noticing  the  esse  (2  Sugden  on  Vendors,  524),  says,  "  It 
seems  material  to  refer  the  case  of  Johnson  e.  Procter  to  the  true  ground  of  the 
decision,  because  if  the  case  turned  solely  on  the  recital,  it  might,  perhaps,  be 
thought  that  a  general  recital  in  a  conveyance  of  the  inheritance  of  an  estate, 
that  the.  vendor  is  seised  in  fee,  would  amount  to  a  general  warranty,  and  would 
not  be  controlled  by  limited  covenants  for  the  title,  —  a  proposition  whidi 
certainly  cannot  be  supported."  And  this  view  was  sustained  in  the  recent  case 
in  Ireland  of  Kean  e.  ^Strong,  14  Irish  Law  R,  (Q.  B.)  377,  in  which  the  authoi^ 
ity  of  Johnson  e.  Procter  was  distinctly  denied.  Huston,  J.,  took  up  the  same 
misapprehension  in  Christine  c.  Whitefaill,  16  Serg.  A  EUwte  (Pa.),  112,  where  it 
was  held  that  a  recital  "  being  part  of  fifty-eight  acres  which  A.  B.  granted," 
amounted  to  a  covenant  for  seisin,  a  decision  from  which  Gibson,  C.  J.,  strongly 
dissented  at  the  time,  and  which,  when  the  same  case  came  up  again  (Wbitehill 
V.  tiotwalt,  3  Pa.  R.  3'27)  aome  years  after,  was  overruled  in  a  very  accurate 
and  lucid  opinion.  In  a  case  in  Missouri  (Ferguson  t>.  Dent,  8  Mo.  679),  it  was 
correctly  said  that  "a  grantor,  and  in  some  instances  ev«n  strangers  may  be 
estopped  by  mere  recitals  in  a  deed  (as  to  which  see  aapra,  Ch.  XI.),  and  yet  it 
does  not  follow  that  such  recitals  are  covenants,  either  express  or  implied." 

'  Supra,  p.  11. 

*  Supra,  p.  D.  The  word  conveyance  is  here  used  in  iia  popular  sense,  and 
does  not  include  an  esohange  or  partition. 
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meDt  agUD  legislated  apon  the  subject,  the  ancient  had  given  place 
to  the  modern  system  of  lav — feofTmeota  bad  been  superseded  by 
conveyancea  taking  effect  under  the  statute  of  Uses,  and  warran- 
ties, by  covenants  for  title.  It  is  familiar  leajrning  that  the  passage  ' 
of  the  statute  of  Uses  led  to  the  iutroductiou  of  deeds  of  bargain 
and  sale,  and  that  after  the  statute  of  Enrolments  had  required 
that  the  latter  should  be  registered,  there  was  introduced  the  mode 
of  assurance  by  lease  and  release.^ 

Deeds  of  bai^iu  and  sale  were  still,  however,  used  in  some  parts 
of  England,  and  in  the  year  1707,  was  passed  the  very  local  statute 
of  6  Anne,  c.  35,  which  provided  for  the  public  registering  of  deeds, 
in  certain  parts  of  the  county  of  York,'  by  the  30th  section 
of  which  it  was  enacted  that  *'  in  all  deeds  of  bargain  and  sale 
hereafter  enrolled  in  pursuance  of  this  act,  whereby  any  estate  of 
inheritance  in  fefrsimple  is  limited  to  the  bargainee  and  his  heirs, 
the  words  grant,  bargam  and  sell  sfaall  amount  to,  and  be  con- 
strued and  adjndged  in  all  courts  of  judicature,  to  be  express  cove- 
nants to  the  bargainee,  his  heirs  and  assigns,  from  the  bargainor 
for  himself,  his  heirs,  executors  and  administrators,  that  the  bar- 
gainor, notwithstanding  any  act  done  by  him,  was  at  the  time  of 
the  execntion  of  such  deed  seised  of  the  hereditaments  and  prem- 
ises thereby  granted,  bai^ined  and  sold,  of  an  indefeasible  estate 
in  fee-simple,  free  from  all  incumbrances  (rent  and  services  due  to 
the  lord  of  the  fee  only  excepted),  and  for  quiet  enjoyment  thereof 
against  the  bargainor,  his  heirs  and  assigns,  and  all  claiming  under 
him,  and  also  for  further  assurance  thereof  to  be  made  by  the  bar- 
gainor, his  heirs  and  assigns,  and  all  claiming  under  him  ;  unless 
the  Bame  shall  be  restrained  and  limited  by  express  particular 
words  contained  in  such  deed  ;  and  that  the  bai^ainee,  his  heirs, 
executors,  administrators  and  assigns  respectively,  shall  and  oiay, 
in  any  action  to  be  brought,  assign  a  breach  or  breaches  thereupon, 
as  they  might  do  in  case  such  covenants  were  expressly  inserted 
in  such  bargain  and  sale." 

■  Sae  Reevea'  Histary  of  tbe  Comman  Law,  &  30,  2  Black.  Com.  338,  &c. 

'  It  ITU  entitled  "  An  act  for  the  public  legiitering  of  all  deeds,  conveyances, 
mils  and  other  incumbranced  that  aball  be  made  of  or  that,  may  alTect  an/ 
hoDOurf.  manors,  lands,  tenements  or  hereditamenta  witbin  the  East  Riding  of 
the  county  of  York,  or  the  town  and  county  of  Kingston  opon  Hull,  after  the 
nine  and  twentieth  day  of  September,  one  thousand  seven  hundred  and  eight, 
and  for  rendering  the  regiater  in  the  West  Riding  more  complete." 
81 
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Whether  from  the  extremely  local  application  of  this  statute,  or 
the  clearness  of  tlie  language  of  this  section,  there  is  not  only  an 
absence  of  its  judicial  interpretation,  but  it  has  passed  almost  un- 
noticed by  legal  writers.^ 

The  next  statute  upon  the  subject  of  implied  covenants  for  title 
was  one  which,  having  a  wider  range,  utterly  fuled  in  its  object 

The  usual  verbosity  of  the  language  of  conveyancing  had^  been 
carried  to  its  greatest  extent  in  the  expression  of  the  covenants  for 
title,^  and  although  the  general  scope  of  the  statute  of  8  &  9  Vict, 
c.  119,^  had  of  course  a  wider  range  than  merely  to  curtail  the 

'  It  has  been  given  here  at  length  bec&uH,  fts  will  be  seen,  it  bat  been  re-enacted 
in  seTeral  of  the  United  States.  It  will  be  perceived  th&t  the  covenants  Btatatoiilf 
implied  by  this  act  are  carefull)'  limited  to  the  acta  of  the  gr&ntor  and  tboae 
claiming  under  him.  The  words  "  notwithstanding  anj  act  done  bjr  him,"  an 
theproperreetraining  words  of  the  covenants  for  seisin  and  against  incumbrancea; 
see  tupra,  pp.  25,  28.  Those  for  ^uiet  enjoyment  and  for  further  assurance  are 
also  expressly  limited  in  the  nsnal  manner;  lupra,  pp.  25,  28.  It  is  difficult  to 
perceive  how  the  covenants  for  title  should  be  more  limited,  and  yet  to  prevent  the 
possibility  of  misconception  as  to  a  covenantor  being  bound  even  to  fbi<  limited 
extent  against  his  will,  it  is  provided  that  even  these  covenants  caa  be  restrained 
and  limited  by  express  particular  words  in  the  deed. 

'  See  supra;  see  also  the  evidence  before  the  real  property  commissionen 
in  1629,  1  R«tl  Property  Report,  507,  &c 

'  One  of  the  senes,  called  "  The  Real  Property  Acts,"  and  sometimes  known 
as  "  I^rd  Brougham's  Act." 

The  act  of  8  &  9  Yict.  is  too  long  to  be  here  inserted  at  length.  Its  sub- 
stance, however,  may  be  thus  given ;  Its  first  section  declares  that  "  whenever 
any  party  to  any  deed  made  according  to  tlie  forms  set  forth  in  the  first  schedulo 
to  this  act,  or  to  any  other  deed  which  shall  be  expressed  to  be  made  in  punn- 
ance  of  this  act,  or  referring  thereto,  shall  employ  in  any  such  deed  respectively 
any  of  the  forms  of  words  contained  in  Column  I.  of  the  second  schedule  hereto 
annexed,  and  distinguished  by  any  number  therein,  such  deed  shall  be  taken  to 
have  the  same  effect  and  be  construed  as  if  such  party  had  inserted  in  such  deed 
the  form  of  words  contained  in  Column  IL  of  the  same  schedule,  and  distin- 
guished by  the  same  number  as  is  annexed  to  the  form  of  words  employed  by 
such  party ;  but  it  shall  not  be  necessary  in  any  such  deed  to  insert  any  such 
number." 

The  second  section  declares  that  every  such  deed  shall,  unless  exception  be 
specially  made,  be  construed  to  include  all  houses,  out-houses,  edifices,  bams, 
stables,  &C-,  &c.,  as  well  as  all  reversions,  remainders,  rents,  profits,  &c. 

The  subsequent  sections  provide  for  the  stamp  duty,  —  that  in  taxing  any  bill 
for  preparing  such  a  deed,  remuneration  is  to  be  estimated  not  according  to  its 
length,  but  the  skill,  tabor  and  responsibility  incurred;  that  a  deed  failing  to 
take  effect  under  this  act  shall,  as  far  as  possible,  be  held  Valid  and  effectual ; 
that  the  word  "  lands  "  shall  extend  to  all  Ireeholds,  corporeal  and  incor{>onal 
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length  of  these  coveDants,  yet  this  mischief  was  one  of  its  objects, 
and  certain  short  forms,  which  were  sometimes  called  "  pattern 
covenants,"  were  intended  to  supersede  those  then  in  use. 

But  the  act  as  to  this  was  a  failure.  The  short  forms  thereby 
anthorized  were  seldom  or  never  employed,  and  have  since,  says  a 
recent  teit  writer,^  "  been  consigned  to  a  deserved  oblivion.  Such 
enactments,"  he  continues,  "  are  either  unnecessary  or  mischievous ; 
unnecessary,  if  the  parliamentary  form  would,  if  unauthorized  by 
Parliament,  merely  express  in  fewer  words  the  meaning  of  the 

hereditameata  and  copyholds  capable  of  passing  hy  deed ;  and  that  ereij  word 
importing  the  nogular  number  onlj  shall  extend  and  be  applied  Co  aeveral  per- 
sons or  things  as  irell  as  one,  and  the  converse ;  and  that  the  schednles  are  to  be 
paK  of  the  act  which  was  to  take  effect  on  the  1st  of  October,  184fi,  and  not  to 
extend  to  Scotland.  The  first  schedule  referred  to  comprises  merelj  a  short 
form  of  a  deed,  not  nnlike  the  ordinary  deeds  of  bargain  and  sale  used  in  this 
coantry,  —  the  word  of  conveyance  is  simply  "  grant." 

The  second  schedule  is  divided  into  two  columns,  of  which  a  specimen  is  here 

COLOUN  I.  Column  IL 

1.  The  said  (covenantor)  1.  And  the  said  covenantor  doth  hereby  for 
covenants  with  the  said  (cov-  himself,  his  hdra,  executors  and  administrators, 
enontee).  covenant,  promise  and  agree  with  and  to  the  said 

covenantee,  his  heirs  and  assigns,  in  manner  fol- 
lowing (that  is  to  saj). 

2.  That  he  has  the  right  2.  That  for  and  notwithstanding  any  act,  deed, 
to  convey  the  sud  lands  to  matter  or  thing,  by  the  said  covenantor  done, 
the  said  (covenantee)  not-  executed,  committed,  or  knowingly  or  wilfully 
withstanding  any  act  of  the  permitted  or  snSered  to  the  contrary,  he  the  said 
said  covenantor.  covenantor  now  hath  in  himself  good  right,  fall 

power  and  absolute  authority  to  convey  the  said 
lands  and  other  the  premises  hereby  conveyed,  or 
intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  said  covenantee,  in  man- 
ner aforesaid,  and  according  to  the  true  intent 
and  meaning  of  tiiese  presents. 
Then  follow  similar  forms  for  expressing  the  covenants  for  quiet-enjoj'ment, 

agunst  incumbrances,  and  for  further  assurance,  for  the  production  of  title-deeds, 

and  that  the  grantor  has  done  no  act  to  incumber. 

The  Revised  Statutes  of  Virginia  have  concisely  adopted  this  statute.    See 

infra,  p.  494. 

'  Dart  on  Vendors  (4th  ed.),  463.     Sugden,  also,  in  his  late  abridgment  of 

his  former  work  on  Vendors,  as  well  as  in  his  last  edition  of  the  complete  work, 

passes  over  the  statute  of  8  &  9  Viet,  with  the  most  casual  notice.    See  also  a 

severe  criticism  on  this  statute  in  9  Jur.  part  ii.  333,  334. 


by  Google 


484  IMPLIED   OOTENINTS,   AND  HOW  C07B»ANTS 

forma  in  ordinary  uae ;  and  misohierouB,  if  an  unnatural  and  sec- 
ondary meaning  is  given  i>j  statute  to  words  wbich  axeprimafaeU 
clear  and  intelligible ;  for  the  effect  is  to  increase  the  difficulty  of 
l^al  documents  t4}  the  unprofesBional  reader."  ^ 

But  although  statutes  giving  to  the  words  of  grant  of  a  convey- 
ance the  effect  of  certain  covenants  for  the  title  are  but  little  re- 
garded in  England,  yet  similar  euactments,  for  the  most  part  copied 
from  the  statute  of  Anne,  have  been  passed  in- many  parts  of  this 
country,  and  are  still  in  force. 

Within  eight  years  after  the  statute  of  Anne,  and  in  the  early  colo- 
nial days  of  Pennsylvania,  *'  an  act  for  acknowledging  and  recording 
of  deeds  "  ^  was  there  passed,  the  sixth  section  of  which  was  copied 
from  the  English  statute,  though  the  attempt  at  brevity  caused  itto 
be  less  clear.  It  declared  that  ^  "  all  deeds  to  be  recorded  in  pur- 
suance of  this  act,  whereby  any  estate  of  inheritance  in  fee-simple 
shall  hereafter  be  limited  to  the  grantee  and  bis  heirs,  the  words 
grant,  bargain,  sell,  shall  be  adjudged  ati  express  covenant  to  the 
grantee,  his  heirs  and  assigns,  to  wit,  that  the  grantee  was  seised 
of  an  indefeasible  estate  in  fee-simple,  freed  from  lucumbrancea 
done  or  suffered  from  the  grantor  (excepting  the  rents  and  services 
due  to  the  lord  of  the  fee),  as  also  for  quiet  eujoyment  against 
the  grantor,  his  heirs  and  assigns,  unless  limited  by  express 

'  The  author  goes  on  to  My  (id  the  lut  edition),  "  For  iiutance,  a  lessee, 
who  has '  in  the  usual  way  covenanted  not '  to  cany  on  an}'  trade  or  business ' 
upon  the  demised  premises,  may  feel  a  reasonable  and  saving  doubt  whether  be 
is  safe  in  using  them  for  a  school ;  Doe  c.  Keeling,  1  Maule  &  Selw.  99  ;  Kemp 
p.  Sober,  1  Sim.  N.  R.  617 ;  Wiokenden  o.  Webster,  5  Ell.  &  Bl.  887 ;  Johnstone 
o.  Hall,  2  Kay  &  Jobns.  414 ;  but,  unless  more  addicted  than  is  customarj-  to  tlie 
peruaalof  acts  of  Parliament,  he  probably  will  scarcely  suspect  that  such  sn  occupa- 
tion is  forbidden  by  an  engagement  not  to  ■  use  the  premises  as  a  shop,'  which  is, 
nevertheless,  the  statutory  equivsleat  to  the  ordinary  covenant ;  2d  schedule  to  8 
&  9  Vict,  c  134.  If  brevity  be  the  only  or  the  predominant  desideratum  in  a  legal 
document,  it  would  be  quite  possible,  with  the  aid  of  (he  legislature,  to  express  the 
greater  part  of  an  ordinary  assurance  algebraically,  which  would  at  least  have 
this  advantage,  viz.,  that  a  person  who  had  entered  into  covenants  x-^if-\-» 
would  hai'dly  venture  to  act  upon  his  own  ideas  as  to  the  unknown  value  and  ug- 
niGcation  of  these  mysterious  letters,  without  consulting  the  interpretation  clause 
of  the  statute  to  which  titey  owed  their  legal  efficacy." 

'  Ad  of  28tb  of  May,  1716. 

'  The  word  "in"  was  of  course  acoideatally  omitted  in  transcribing  this 
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vords  contained  in  such  deed,  and  that  the  grantee,  his  heirs, 
executors,  administrators -and  assigns,  may  in  any  action  assign 
breaches,  aa  if  such  covenants  were  expressly  inserted."  ^ 

Apart  from  mere  verbal  alterations,  there  are  two  perceptible  points 
of  difference  between  the  English  and  the  Pennsylvania  statute: 
the  covenant  for  seisin  in  the  latter  not  being  introduced  by  restric- 
tive words  ;  and  the  former  implying  a  covenant  for  further  assur- 
ance, which  tiie  latter  omits.  Why  this  useful  covenant  was 
omitted  can  be  now  only  conjectured.  It  might  at  Erst  be  sup- 
posed to  be  owing  to  the  absence  of  a  court  of  chancery  in  Penn- 
sylvania, since  a  remedy  upon  this  covenant  is  usually  sought  in 
equity,  hut  when  we  6nd  that  on  the  same  day  on  which  the  act 
was  passed  there  was  also  passed  one  of  the  acts  for  erecting  a 
supreme  or  provincial  court  of  law  and  equity,'  the  reason  would 
seem  to  fail. 

No  doubt  could  have  arisen  that  all  the  covenants  implied  under 
tlie  statute  of  Anne  were  limited  to  the  acta  of  the  grantor  and 
those  claiming  under  him,  and  did  not  extend  to  defects  of  title 
anterior  to  the  conveyance  to  him.  But  in  the  wording  of  the 
Pennsylvania  act,  it  will  be  seen  that  its  draftsman  made  the  first 
covenant,  that  for  seisin,  an  unlimited  one,  while  the  subsequent 
covenants  are  restrained  to  the  acts  of  the  grantor.  The  question 
would  hence  arise  whether  the  latter  covenants  restrained  the  for* 
mer.  Were  it  to  arise  upon  express  covenants  in  a  deed,  there 
might  be  little  difficulty  in  holding,  under  the  authority  of  a  class  of 
cases  to  he  presently  referred  to,^  that  the  covenant  for  seisin  stood 

'  The  following  proviso  i§  at  the  end  of  this  section :  "  Provided  always,  that 
this  Oct  shall  not  extend  to  leases  at  rack-rent,  or  to  leases  not  exceeding  one- 
and-twentf  j'eara,  where  the  actual  possession  goes  with  the  lease."  This  proviso 
has  no  particulaT  connection  with  thia  section ;  if  it  had,  it  would  bo  insensible, 
SB  the  section  is  limited  in  application  to  deeds  "  whereby  aoj  estate  of  inheri- 
tance in  fee-simple  "  is  conveyed,  and  the  proviso  would,  according  to  this  con- 
struction, exempt  leases  at  rack-rent,  &c.,  to  which  the  section  never  was  intended 
to  extend.  The  proviso  is,  therefore,  awkwardly  introduced.  It  really  refers, 
however,  to  the  prior  recording  provisions  of  the  act,  as  appears  from  looking 
at  the  29th  section  of  the  statute  of  Anne,  from  which  the  clause  is  copied.  It  is 
remarkable  that  in  many  States  in  which  this  section  of  the  Pennsylvania  statute 
has  been  re-enacted  the  proviso  has  been  retained. 

'  And  there  had  been  several  such  acts  before ;  Bawle's  Lecture  on  Equity  in 
Pennsylvania,  p^  11. 

'  Soeinfra. 
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by  itself,  an  ualimited  coreaant,  and  unquali6ed  by  those  which 
followed  it.  But  where  the  question  is  upon  the  oonstniction  of  a 
statute,  which  tnms  certun  words  of  grant  into  express  covenanta, 
there  is  every  reason  why  a  limited  interpretation  should  be  given 
to  those  covenanla  which  every  man  is,  as  it  were,  obliged  to  enter 
into  when  the  words  of  implication  are,  as  in  PennBylvania,  the 
words  generally  employed  in  conveyancing.^ 

The  case  of  Bender  v,  Fromberger  has  been  already  referred  to.' 
It  was  there  mentioned  that  it  had  been  the  general  understanding 
of  the  profession  that  the  words  "  grant,  bargain  and  sell "  imr 
ported  a  general  warranty,  and,  acting  on  this  ground,  it  was  held 
that  this  general  warranty  could  not  be  restrained  by  a  subsequent 
special  warranty  ;  and  this,  as  a  general  proposition,  was  unques- 
tionably correct.  But  in  the  subsequent  case  of  Gratz  v.  Ewalt' 
the  oonstruction  of  the  statute  was  carefully  considered,  and  it  was 
held  that  the  first  covenant,  which,  standing  by  itself  would  be  un- 

'  In  tbe  fint  place  the  covenanta  are,  in  one  sense,  implied,  and  the  danger 
uuing  from  such  covenanta  has  been  oflen  referred  to  by  courts  'm  strong  temu. 
Id  the  second  place,  there  is  a  different  technical  nile  of  conitruction  called  io  to 
tlie  interpretaUoD  of  such  a  statute ;  and  while,  with  respect  to  deeds,  the  rals 
is  that  the  words  are  to  be  taken  most  strongly  against  the  partj  uaing  them,  in 
the  construction  of  statutes  the  rule  is  equallj  familiar,  that  statutes  in  deroga- 
tion of  the  commoD  law  are  to  be  construed  strictly.  Now  the  common  law  gave 
no  effect  of  warrant;  to  the  words  "grant,  bargain  and  sell,"  and  it  may  not 
unreasonably  be  said  that  a  statute  altering  the  common  law  ia  this  respect 
should,  when  it  is  doubtfully  expressed,  be  so  construed  as  to  give  to  the  war- 
ranty the  most  limited  extent.  And  since  these  remarks  were  written,  the  same 
view  has  been  expressed  from  the  bench  \  Finley  v.  Steele,  23  HI.  59. 

The  author  has  beard  a  doubt  suggested  from  the  bench  whetfaer  the  statute 
could  be  held  to  apply  to  the  case  of  a  conveyance  made  in  execution  of  a  power, 
on  the  ground  that  such  vendors  might  not  be  grantors  within  the  meaning  of  the 
statute;  and  in  the  late  case  of  Shontz  r.  Brown,  3 -Casey  (Pa.),  131,  it  was  ex- 
pressly decided  that  the  words  "  grant,  bargain  and  sell,"  when  used  by  ezecu- 
tors  in  a  deed  conveyiug  the  real  estate  of  a  decedent,  "  imply  no  personal 
undertaking,  for  they  are  used  in  the  neceasary  execution  of  their  trust,  and  are 
limited  by  the  occasion  i "  see  die  ensuing  ehapter,  and  see  and  consider  tbe 
remarks  of  Mr.  Butler  in  Co.  Litt.  384  a,  upon  tbe  subject  of  the  unsoundness 
of  the  objection  sometimes  made  by  trustees  to  conveying  by  the  word  "  grant," 
The  greater  part  of  this  able  note  is,  in  some  of  the  editions  of  tbe  First  Insti- 
tutes, printed  at  the  end  of  tbe  Tolnme. 

*  Sea  lupra,  p.  235. 

•  2  Binn.  98. 
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limited,  must  be  taken  in  connection  vitli  the  Butrsequent  one 
against  incumbrances,  wtiicli  is  limited,  and,  consequently,  tliot 
none  of  the  covenants  implied  hy  the  statute  were  to  be  construed 
as  extending  beyond  the  acta  of  the  covenantor  ; '  and  the  construc- 
tion thus  given  has  never  been  departed  from  in  Pennsylvania ;  ^ 

'  "  Tbe  me&Ding,"  s^id  Tilghinan,  G.  J.,  who  delivered  the  opinion,  "  is  not 
dearly  expressed ;  bnt  I  take  it  to  be  a  covenant  that  the  grantor  had  done  no 
act  nor  created  any  incumbrance  wberebjr  the  estate  granted  by  him  might  be 
defeated;  that  the  estate  was  indefeasible  as  to  aoj'  act  of  the  grantor.  (See 
Knepper  v.  Kurtz,  8  P.  F.  Smith,  484,  correcting  a  supposed  diclum  in  Funk  c. 
Toneida,  11  Sei^.  &  Rawle,  111.)  For  if  it  waa  intended  t^at  the  covenant 
should  be  that  the  grantor  waa  seised  of  an  estate  abBolutely  indefeasible,  it  mM 
improper  to  add  the  eabsequent  worda,  '  freed  from  incumbrance  done  or  suffered 
by  him ; '  these  words,  instead  of  adding  strength,  would  only  serve  to  weaken 
'what  went  before.  Tbe  words  *  seised  of  an  indefeasible  estate  in  fee-simple '  are 
to  be  considered,  therefore,  as  not  standing  alone,  but  in  connection  with  the 
words  next  following,  '  freed  fVom  incumbrances  done  or  suffered  from  the 
grantor.'  I  am  the  mora  convinced  that  this  was  the  intention  of  the  legislature, 
by  comparing  the  ezprcssiona  in  this  act  with  the  30th  section  of  the  statute  of 
6th  Anne,  c.  35,  which  contains  a  provision  on  tbe  same  subject,  and  was  evi- 
dently in  the  eye  of  the  persons  who  framed  our  law.  The  British  statute  makes 
nse  of  more  words,  and  tbe  intention  is  more  clearly  expressed.  It  declarea  that 
the  words  grant,  hargaia  artd  sell  shall  amount  to  a  covenant  that  the  bargainor, 
notwithstanding  any  act  done  hy  him,  was,  at  the  time  of  the  execution  of  the 
deed,  seised  of  an  indefeasible  estate  in  fee-simple,  &c.  Our  law  seems  in- 
tended to  express  the  substance  of  tbe  British  statute  in  fewer  words,  and  has 
foUen  into  a  degree  of  obscurity  which  is  oflcn  the  consequence  of  attempting 
brevity.  I  can  conceive  no  good  reason  why  our  legislature  should  have  wished 
to  carry  this  implied  warranty  farther  thauthe  British  statute  did,  because  it  has 
bad  effects  to  annex  to  worda  an  arbitrary  meaning  far  more  extensive  than  their 
usual  import,  and  which  must  be  unknown  to  all  but  professional  men.  It  might 
be  very  well  to  guard  against  secret  acts  of  tbe  grantor,  with  which  none  but  him- 
self and  those  interested  in  keeping  tbe  secret  could  be  acquainted.  As  for  any 
fnrther  warranty,  if  it  was  intended  by  the  parties,  it  was  best  to  leave  them  to 
the  usual  manner  of  expressing  it  in  plain  terms."  £[ad  the  case  of  Bender  v. 
Fromberger,  i  Dall.  436,  been  presented  after  this  determination,  its  decision 
would  have  been  different,  in  case  the  deed  had  not  contained  express  general 
covenants  for  seisin  and  of  right  to  convey,  as  it  was  taken  for  granted  in  that 
case  that  the  statutory  covenants  were  general ;  see  supra. 

'  Funk  D.  Voneida,  11  Serg.  Sc  Rawle  (Fa.),  1 11  (see  Knepper  v.  Kurtz,  8 
F.  F.  Smith  (Fa.),  484,  for  tbe  correction  of  an  apparent  dictum  in  this  case,  as 
to  which  see  also  Winston  v.  Vaughan,  22  Ark.  74)  ;  WhitehiU  e.  Ootwalt,  3  Pa. 
323 ;  Seitzinger  e.  Weaver,  1  Rawle,  877.  In  this  last  case,  it  was  held  that  the 
■tatnte  applied  not  only  to  deeds  executed  but  to  articles  of  agreement  for  the 
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and  it  is  said  by  Clianoellor  KeiiV  that  "  by  the  deciBion  in  Gratz 
V.  Ewalt  the  words  of  the  statute  are  divested  of  all  dangerous  ten- 
deacy,  aud  that  it  will  equally  apply  to  the  same  statutory  language 
in  other  States." 

We  are  now  to  consider  ini  what  States  there  are  similar  provi* 
sions,  and  the  construction  which  they  have  received.  Such  a 
subject  is,  however,  approached  with  diffidence,  as  no  author  is  per- 
haps competent  to  consider  the  effect  of  the  local  statutes  of  any 
State  other  than  his  own. 

In  none  of  the  New  Englaud  States  does  there  appear  to  have 
been  any  such  implied  covenant  created  by  statute. 

None  such  ever  existed  in  New  York,  and  the  Revised  Statutes 
declare  thai  no  "  covenant  shall  be  implied  in  any  conveyance  of 
real  estate,  whether  such  conveyance  contain  special  covenants  or 
not ;  "  ^  but  it  is  held  in  that  State  that  this  provision  does  not  ex- 
tend to  leases." 

The  words  of  enactment  in  the  New  York  Revised  Statutes 
have  also  been  copied  in  the  statutes  of  Uichigan,*  Minnesota,^  aud 
Wisconsin.* 

Nor  do  any  covenants  for  title  seem  to  be  implied  by  statute 
at    the  present  day  in  Colorado,  Florida,  Louisiana,  New  Jcr^ 

Bale  of  real  estate.  "  It  is  indsted,"  said  Gibson,  C.  J.,  who  delivered  tbe  opin- 
ion of  the  court,  "  that  the  act  of  assembly  by  force  of  which  such  a  covenant 
can  be  implied,  is  applicable  only  to  conveyancee  executed.  No  express  pro- 
vision to  that  effect  ia  found  in  the  act  iuelf,  and  there  certainly  is  nothing  in 
the  nature  of  an  executory  contract  to  call  for  such  a  conslruction.  Where  the 
vendee  hat  done  every  thing  on  bis  part  to  entitle  him  to  the  eittate,  the  ariiclea 
are  an  equitable  conveyance  of  the  title,  and,  therefore,  &11  within  the  letter  aa 
well  as  the  spirit  of  the  enacting  clause.  He  sometimes  obtains  no  other  title, 
and  for  tbat  reason  alone  the  law  ought  to  be  construed  liberally  for  his  protec- 
tion. Where  a  sound  price  has  been  paid  for  an  unsound  title,  I  see  no  objection 
on  this  ground  to  its  being  recovered  back."  The  covenant  against  incumbrauccB 
was  included  here  in  the  covenant  for  seisin,  since  the  next  sentence  is,  "  But 
this  special  covenant  of  seisin  is  broken  by  the  existence  of  an  incumbrance  cre- 
ated by  the  vendor  the  instant  it  is  sealed  and  delivered." 

■  i  Com.  474. 

'  Part  2,  art.  4,  §  140;  S  Rev.  Stats.  22;  Sandfon)  v.  Travers,  7  Bosw. 
(N.  Y.)  498. 

•  Supra,  p.  463. 

'  Mich.  Rev.  St.  1846,  c.  65,  S  S ;  Compiled  Laws,  1S57,  p.  838,  S  2724. 

•  Minn.  Rev.  St.  1866,  C.  40,  g  6,  p   329. 

•  WU.  Rev.  St.  1858,  o.  86,  S  6,  p.  638. 
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sey,  North  Carolina,^  Ohio,*    South   Carolioa,*   Tennessee,*    or 
Texas.' 

In  Alabama,  the  29th  section  of  the  act  of  1805  was  copied  ex- 
actly from  the  Pennsylvania  statute,  was  adopted  iu  the  Revised 
Statutes  of  1828,"  and  1852,^  and  incorporated  in  the  Revised  Code 
of  1867.^  The  decision  in  Gratz  v.  Ewalt  has  been  approved  and 
applied  to  this  act,"  and  in  a  case '°  where  the  words  of  the  con- 
veyance were  "  bargained,  sold,  released,  aliened  and  confirmed,"  it 
was  held, upon  a  demurrer  to  the  declaration,  that  these  words  did 
not  come  within  the  act,  inasmuch  as  they  imported  no  warranty 
at  common  law,  and  the  statute,  which  altered  the  common  law, 
should  not  have  its  meaning  stretched  beyond  its  letter,  except  in 
cases  of  public  utility  when  the  object  of  the  act  sppeared  lai^r 

>  Eicketa  p.  Dickeiu,  1  Murpb.  (N.  C.)  343;  Powell  v.  Lyles.  id.  348. 

*  Id  Ohio  an  act  pasaacl  August  1,  1795,  called  "  A  law  estnblisbing  the  Re- 
corder's Office,"  was  nearly  or  exactly  copied  from  tbe  PenniylvEuiia  atatute.  It 
was  aAerwarde  repealed.  Another  act,  passed  January  2,  1815,  gave  a  right  of 
action  in  all  caies  where  a  deed  contained  a  covenant  of  general  warranty,  in 
like  manner  as  if  the  deed  contained  a  covenant  of  seisin,  and  the  same  evidence 
to  support  the  action  and  the  same  duuages  might  be  recovered  as  in  an  action 
on  the  covenant  of  seisin.  This  law  was  repealed  and  re-enacted  in  substance 
on  the  3d  of  February,  1824,  and  waa  entirely. repealed  by  tlie  act  of  March  12, 
1831.  The  decisions  under  these  statutes  while  in  force  are  Innen  e.  Agnew,  1 
Ohio,  389  ;  Day  v.  Brown,  2  id.  346;  Robinson  n.  Neil,  3  id.  525.  The  atatute 
of  1816  seems  not  to  have  been  veiy  clearly  expressed  or  distinctly  understood; 
Day  c.  Brown,  tupra;  see  note  to  p.  274  of  statute  of  1841. 

■  In  South  Carolina  an  act  passed  on  the  12th  of  December,  1795  (5  Stat. 
206),  gave  a  short  form  of  a  deed  of  lease  and  release,  in  which  waa  a  general 
covenant  of  warranty,  expressed  in  the  usual  form,  but  a  proviso  declared  tbat  the 
act  should  not  be  so  construed  as  to  oblige  persons  to  insert  the  clause  of  war- 
ranty,  nor  to  prevent  them  from  inserting  auch  clauses  as  should  be  agreed  upon ; 
see,  SB  to  the  eonstruction  of  this  statute,  Jeter  t>.  Glenn,  9  Rich.  Law,  374; 
Faries  c.  Smitli,  11  id.  81. 

*  In  Tennessee,  a  short  form  of  a  general  and  special  warranty  is  given  by 
■tatute  (Thompson  &  Steger's  SL  1871,  S  S0I3,  p.  939),  but  the  act  of  1715, 
0.  38,  S  6,  merely  requires  that  conveyances  ahall  be  by  deed  and  shall  express 
the  intention  of  tlie  party  conveying. 

'  In  Texas,  an  act  of  February  5.  1840,  waa  passed  to  the  same  effect  as  the 
Sooth  Carolina  act  of  1795 ;  tupra. 

•  Tit.  18,  c  1,  §  20. 

^  Rev.  Code,  1852,  part  2,  tit.  1,  o.  1,  §  1314. 

•  Walker's  Rev.  Code,  1867,  p.  368,  §  1584. 

■  Roebuck  v.  Dupuy,  2  Ala.  541 ;  Stewart  v.  Anderson,  10  Ala.  501. 
"■  Gee  p.  niarr,  5  Ala.  587. 
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than  the  enacting  words,  which,  it  was  said,  was  not  then  the  case. 
The  statute  not  only  altered  the  common  law,  but,  inasmuch  as  it 
created  covenants  for  the  party  oonveying,  by  mere  implication,  ita 
tendency  might  be  regarded  as  somewhat  dangerous,  and  as  calcu- 
lated to  entrap  the  ignorant  and  unwary ;  and  this  decision  was 
followed  in  a  more  recent  case.^ 

In  Arkansas,  it  is  declared  tliat  "  the  words  grant,  bai^in  and 
sell  shall  be  an  express  covenant  to  the  grantee,  his  heirs  and 
assigns,  that  the  grantor  is  seised  of  an  indefeasible  estate  in  fee- 
simple,  free  from  incumbrances  done  or  suffered  from  the  grantor, 
except  rents  or  services  that  may  be  expressly  reserved  by  such 
deed,  as  also  for  the  quiet  enjoyment  thereof  against  the  grantor, 
his  heirs  and  assigns,  and  from  the  claim  or  demand  of  all  other 
persons  whatsoever,  unless  limited  by  express  words  in  such  deed. 
The  grantee,  his  heirs  or  assigns,  may  in  such  action  assign 
breaches  as  if  such  covenants  were  expressly  inserted."  *  In  a 
recent  case  the  statute  received  the  same  construction  which,  in 
Gratz  V.  Bwalt,  bad  been  given  to  the  Pennsylvania  act' 

In  California,  the  statute  of  1855*  provides  tliat  "the  words 
grant,  bargain  and  sell,  in  all  conveyances  herea^r  to  be  made  ia 
and  by  which  an  estate  of  inheritance  or  fee-simple  is  to  be  passed, 
shall,  unless  restrained  by  express  terms  contained  in  such  con- 
veyances, be  construed  to  be  the  following  express  covenants,  and 
none  other,  on  the  port  of  the  grantor,  for  himself  and  bis  heirs,  to 
the  grantee,  his  heirs  and  assigns :  1.  That,  previous  to  the  time 
of  the  execution  of  such  conveyance,  the  grantor  has  not  conveyed 
the  same  real  estate,  or  any  right,  title  or  interest  therein  to  any 

'  CUunch  ».  Allen,  12  Ala.  164.  When  it  is  uii  in  Andreira  o.  McCay,  8  id. 
928,  tliat  "  the  Btatate  coTeoant  was  broken  when  the  deed  was  made,  and  dw 
general  covenant  of  wamntj  (which  waa  also  in  the  deed)  by  &e  eviction  under 
the  Bale,"  it  is  preeumed  the  court  did  not  mean  to  aa;  that  the  implied  covenant 
for  qui^t  enjoyment  was  broken  as  soon  as  made,  so  as  (in  ^e  absence  of  a  cov- 
enant of  warranty)  to  deprive  an  assignee  of  a  remedy  on  the  statutory  cove- 
nants on  the  ground  of  its  being  a  ehote  in  action  and  therefore  not  assignable ; 
see  tupra,  p.  320  el  teq.  This  is  here  mentioned  because  many  of  the  cases  say, 
generally,  in  actions  on  the  implied  covenant  for  seisin  and  against  incumbrances, 
"  this  was  broken  as  soon  as  made,"  but  no  case  will  be  found  in  which  this  has 
been  said  of  the  implied  covenant  for  quiet  enjoyment  when  that  covenant  was 
the  one  sued  spon. 

'  Ark.  Rev.  St.  1848,  p.  264 ;  Davis  v.  Tarwater,  15  Ark.  289. 

*  Winston  t>.  Taugh,  22  Ark.  72. 

*  1  General  Laws,  693 ;  Wood's  Digest,  art.  868,  g  9. 
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person  other  than  the  grantee ;  2.  That  such  real  estate  is,  at  the 
time  of  the  execution  of  such  conveyance,  free  from  incumbrances 
done,  made  or  suETered  by  the  grantor,  or  any  person  claiming 
under  him ;  and  such  covenants  may  be  sued  upon  in  the  same 
manner  as  if  they  had  been  expressly  inserted  in  the  conveyance." 
None  of  these  covenants,  it  ie  held,  run  with  tlie  land.* 

In  Delaware,  "  an  act  for  acknowledging  and  recording  of 
deeds,"  similar  in  many  of  its  provisions  to  the  Pennsylvania  stat- 
ute, was  passed  in  the  year  1742,  and  its  fifth  section  was  identical 
with  that  statute.'  The  act  of  1829'  was,  however,  more  concise, 
providing  that  "  where  there  is  no  express  covenant  in  a  doed,  the 
words  '  grant,  bai^in  and  sell,  shall,  unless  specially  restrained, 
imply  a  special  warranty  against  a  grantor  and  his  heirs,  and  all 
claiming  under  him,"  and  in  the  Revised  Statutes  of  1852,*  the 
same  phraseolc^  has  been  adopted. 

In  Illinois,  the  provision  in  the  Revised  Statutes  of  1839  and 
1845  '  was  copied  almost  literally  from  the  section  of  the  Pennsyl- 
vania act,  it  was  re-enacted  by  the  act  of  March  29,  1872,^  and  has 
received  tlie  same  construction  from  the  courts.'  It  was  once  held 
that  the  covenants  thus  created  were  express  and  not  implied  cove- 
nants, made  express  by  the  very  words  of  the  statute,  and  could 
not  therefore  fall  within  the  doctrine  ^  that  implied  covenants  are 
modified  or  restrained  by  express  covenants  in  the  same  deed,'  but 
in  a  later  case,  it  seems  to  have  been  considered  that  the  statute, 
being  in  derogation  of  the  common  law,  should  be  strictly  con- 
strued, and  hence  that  when  the  deed  contained  express  covenants, 
the  statutory  covenants  were  inoperative.'" 

'  Lftwrence  e.  Montgomery,  37  CaI.  183. 

*  1  Booth's  Del.  Lawi,  222. 
'  Act  of  Feb.  7,  1829,  S  6. 

*  Del.  Bev.  St.  c  83,  g  3,  p.  266. 

'  Seated'  Comp.  961  ;  Grow'  Slat.  1970,  p.  85,  §  11. 

*  lU.  Pub.  LawB.  1871-72,  p.  282,  §  2.  The  iirelevftat  proriw  in  the  Penniyl- 
vani&  kct  (eee  lupra,  p.  4S5)  waa  also  retained. 

'  Prettymaa  v.  WiUcay,  19  111.  236. 
•Infra. 

*  Hawk  o.  McCallough,  21  lU.  222.    This  csM  al«o  held  that  the  proper 
mode  of  declaring  on  such  covenant!  was  to  aet  them  forth  at  length  as  the    - 
statute  declares  their  paqwrt  and  meaning  to  be. 

'*  Finiej-  t).  St«ele,  23  HL  56.  "  The  statutory  proWiioD,"  Mid  the  coui, 
"  does  not  create  this  oorenant  agaiuat  the  intention  of  the  partial,  but  onlj 
where  thej  intend  that  thia  atatatory  covenant  (ball  operate  and  have  effect,  for 
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In  MiBsiBsippi,  the  section  of  the  Peniisylvania  act  was  copied 
in  the  statutes  of  1822,^  and  re-enacted  in  the  Bavieed  Statutes  of 
1840  ^  and  1848,^  In  an  early  case,*  the  court  gave  no  opinion  as 
to  the  first  of  these  impHed  covenants  being  limited  to  the  acts  of 
the  grantor  (though  Gratz  v.  Ewalt  was  cited  in  the  argument), 
but  decided  the  case  on  the  ground  that  the  express  covenant  of 
warranty  which  the  deed  contained  did  away  with  the  implied 
covenants.'  "  The  covenants  raised  by  taw  from  the  use  of  par- 
ticular words  in  the  deed  are  only  intended  to  be  operative  when 
the  parties  tiiemselves  have  omitted  to  insert  covenants.  But 
when  tlie  party  declares  how  far  he  will  be  hound  to  warrant,  that 
is  the  extent  of  his  covenant."  The  effect  of  this  is,  of  course,  to 
deny  to  a  purchaser  the  benefit  of  the  statutory  covenant  for  seisin 
when  he  has  also  received  an  express  covenant  of  warranty,  aud 
under  such  circumstances  it  would  seem  that  there  could  never  be 
a  recovery  without  an  eviction. 

In  Missouri,  the  Revised  Statutes  of  1845  °  declared  that "  the 

the  legUUture  hu  provided  that  these  words  shall  not  have  t^a  effect  if  they 
■re  limited  hj  express  words  id  the  deed.  It  nould  seem  to  be  clear  that  the 
emplojinent  of  aoj'  language  Iroin  which  it  appeara  the  p&rdes  intended  that 
these  words  shoald  not  have  sach  an  effect,  woald  be  sufficient  to  do  away  with 
this  statutory  covenant.  The  question  then  recurs  whether  that  inteQlioD  is 
manifested  by  the  insertion  of  the  general  warranty  in  this  deed,"  and  this  ques- 
tion was  answered  affirmatively.  The  Mississippi  decisions  (infra,  p.  492)  were 
considered  to  have  been  correctly  made. 

'  13  June,  1822,  c.  24,  §  82.  ■  Ch.  34,  §  32. 

■  Ch.  42,  S  32,  Hutchinson's  Code,  p.  610. 

*  Weems  o.  McCaughan,  7  Sin.  &  Marsh.  427 ;  see  also  Bush  n.  Cooper,  36 
Misa.  S99. 

>  This  is  correct  when  applied  lo  the  case  of  covenants  contained  in  a  con- 
veyance for  a  term  of  years.  In  such  cases,  the  covenant  iraplied  from  tlie 
words  of  leasing  is  annulled  by  the  insertion  of  an  express  covenant;  Nokes's 
case,  4  Coke,  80 ;  Line  s.  Stephenson,  S  Bing.  K.  C,  see  fupra ;  bat  this  was 
not  the  law  as  to  the  conveyance  of  a  freehold. 

'  Page  221.  There  were  former  acts  passed  in  1604  and  1625,  from  which 
tbU  was  altered.  In  the  act  of  1825  it  was  declared  that  "  the  words  grant, 
bargain  aud  sell  shall  be  adjudged  express  covenants  for  the  bargainee  or  the 
grantee,  his  heirs  and  assigns,  for  the  bargainor  or  grantor  for  himself,  his  heirs, 
ascigos  and  administrators,  that  the  bargainor  or  grantor  was,  at  the  time  of  the 
execation  of  such  deed,  seised  of  an  indefeasible  estate  in  fee-simple,  in  and  to 
Qaa  lands,  tenements  and  hereditaments  thereby  granted,  bargained  and  sold, 
and  that  the  same  was  then  free  from  incumbrances  done  or  suffered  from  the 
bargainor  or  grantor,  his  hors  and^  aasigns,  and  all  claimiog  under  him ;  and 
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words  grant,  bai^ain  aad  sell,  in  all  conveyances  in  which  any 
estate  of  in1;ieritance  in  fee-simple  is  limited,  shall,  unless  re- 
strained by  express  terms  contained  in  such  conveyances,  be  con- 
strued to  be  the  following  express  covenants  on  the  part  of  the 
grantor  for  himself  and  his  heirs,  to  the  grantee,  his  heirs  and 
assigns.  First,  that  the  grantor  was  at  the  time  of  the  execution 
of  such  conveyance  seised  of  an  indefeasible  estate  in  fee-simple  in 
tlie  real  estate  thereby  granted ;  second,  that  such  real  estate  waa, 
at  tlie  time  of  the  execution  of  such  conveyance,  free  from  incum- 
brances done  or  suffered  by  the  grantor,  or  any  person  claiming 
under  him ;  third,  for  further  assurance  of  such  real  estate  to  he 
made  by  the  grantor  and  his  heirs  to  the  grantee  and  hia  heirs  and 
assigns,  and  may  he  sued  upon  in  the  same  manner  aa  if  such 
covenants  were  expressly  inserted  in  the  conveyance."  This 
was  re-euactod  in  the  revisions  of  1855  and  1865,^  and  is 
still  ,in  force.'  The  second  of  these  covenants  ia  a  limited  one, 
while  the  -first  and  third  are  general.  In  one  case,^  the  court, 
after  a  careful  review  of  the  BngUsh  and  Pennsylvania  authorities, 
held  that  these  three  covenants  were  distinct  and  independent. 
The  second  might  be  superfluons,  but  it  did  not  therefore  limit  the 
fii-st,  which  was  independent  of,  and  not  inconsistent  with  it.* 
The  covenant  for  further  assurance  was,  at  one  time,  held  to  be 
the  only  one  which  could  be  taken  advantage  of  by  an  assignee 
of  the  land,^  but  more  recent  decisions  have  gone  so  far  as  to  hold 

alao  fur  further  asauTuice  tbereoF,  to  be  made  by  the  ba^jUDor  or  grantor,  his 
beira  and  usigna,  acless  the  eame  be  restrained,"  &c.  The  Rct  of  IS04  waa 
identicd  with  the  Pennsylvania  statnte. 

'  Uatil  lately,  the  conatitution  of  Missouri  required  that  the  laws  shoold  be 
revised  every  ten  years. 

*  1  Wagner'a  Stat.  1870,  p.  274,  §  8. 

*  Alexander  v.  Schreiber.  10  Mo.  461. 

*  See,  accordingly.  Collier  n.  Gamble,  10  Mo.  471. 

■  Collier  B.  Gamble.  In  Shelton  r.  Pease,  10  Mo.  473,  a  purchaser  took  an 
expreaa  general  covenant  to  warrant  and  defend  againat  all  titles,  and  partica- 
larty  against  a  certain  mortgage  which  had  been  executed  by  hia  grantor.  He 
paid  off  this  mortgage  and  then  brought  suit  upon  bis  covenants.  It  was,  how- 
ever, held  by  the  court  that  there  was  no  breach  of  the  covenant  of  warranty, 
and  that  the  mortgage  conid  not  come  within  the  scope  of  the  statutory  covenant 
against  incumbrancea,  becauae  the  grantor  having  covenanted  to  warrant  and 
defend  againat  the  mortgage,  he  conld  not  be  sapposed  to  mean  to  covenant 
■gainst  its  existence. 
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that  all  the  statutory  coTanants  nin  with  the  laod  to  the  succesaiTe 
ownerB  thereof.' 

Iq  Nevada,  the  act  of  1861  provides  that  "the  words  *graDt, 
bai^in  and  sell,'  in  all  convefauceB  hereafter  to  be  made,  in  and 
by  which  any  estate  of  inheritaoce  or  fee-simple  is  to  be  passed, 
shall,  unless  restrained  by  espreaa  terms  contained  in  such  coa- 
Teyance,  be  construed  to  be  the  following  express  covenants,  and 
none  other,  on  the  part  of  the  grantor  for  himself  and  his  heirs,  to 
the  grantee,  his  heirs  and  assigns,  first,  that  previous  to  the  time 
of  the  execution  of  such  conveyance  the  grantor  has  not  conveyed 
the  same  real  estate,  or  any  right,  title  or  interest  therein,  to  any 
person  other  than  the  grantee ;  second,  that  such  real  estate  is,  at 
the  time  of  the  execution  of  such  conveyance,  free  from  incum- 
brance done,  made  or  suffered  by  the  grantor  or  any  persons 
claiming  under  him,  and  such  covenants  may  be  sued  upon  in  the 
same  manner  as  if  they  had  been  expressly  inserted  in  the  con- 
veyance.^ 

In  Tii^nia,  the  Revised  Statutes  of  1849"  have  been,  as  to 
this  subject,  abridged  and  adapted  from  the  statute  of  Victoria, 
and    the    provisions   of   the  Virginia  act    have   been  very  re- 

'  DickBOD  n.  Deaire,  23  Mo.  161  (mpra,  p.  330) ;  Chambers  s.  Smith,  id. 
174 ;  Armstrong  v.  Darby,  26  id.  620 ;  Magwire  v.  Riggin,  44  id.  614.  TheM 
covemnta  do  not,  however,  operate  to  pass  an  after-acquired  estate  by  estoppel  j 
Gibson  c  Chouteau,  39  id.  S36,  tiipra,  p.  111. 

'  LawB  of  1861  (first  session),  p.  14,  §  20. 

•  Ta.  Rev.  St.  1849,  tit.  83.  &  117  ;  Code  of  1860.  c.  117,  §  9. 

"  g  9.  Wbet)  a  deed  useti  the  words '  the  said covenants,'  such  coveiuutt 

shall  have  the  same  effect  as  if  it  was  expressed  to  be  by  the  coTenaDtor,  for  him- 
self, his  heirs,  peraonal  represenlativcs  and  assigns,  and  shall  be  deemed  to  be 
iritb  the  covenantee,  his  heirs,  personal  representatives  and  assigns. 

"  g  10.  A  covenant  by  the  grantor  in  a  deed,  '  that  he  will  warrant  generally 
the  property  hereby  conveyed,'  shall  have  the  same  effect  as  if  the  grantor  had 
covenanted  that  he,  his  heirs  and  personal  representatives,  will  forever  warrant 
and  defend  the  said  property  unto  the  grantee,  his  heirs,  persoDsl  repreaenti- 
tives  and  assigns,  against  the  claims  and  demands  of  all  persons  whomsoever. 

"  g  11.  A  covenant  by  any  such  grantor,  '  that  be  will  warrant  specially  the 
property  hereby  conveyed,'  shall  have  the  same  effect  as  if  the  grantor  bad  cove- 
nanted that  he,  his  heirs  and  personal  representatives,  will  forever  warrant  and 
defend  the  said  property  unto  the  grantee,  hia  heirs,  personal  representatives 
and  assigns,  agunst  the  clsims  and  demands  of  the  grantor,  and  all  persons 
claiming  or  to  claim  by,  through  or  under  him. 

"  §  12.  The  words, '  with  general  warranty.'  in  the  granting  part  of  any  deed 
■hall  be  deemed  to  be  a  covenant  by  the  grantor  '  that  he  will  warrant  generally 
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oeotly  adopted  in  Maryland,'  and  partially  re-enacted  in  Ken< 
tucky.* 

In  Georgia,  "  a  general  warranty  of  title  against  the  claims  of  all 
persons,  includes  in  itself  covenants  of  a  right  to  sell,  and  of  quiet 
enjoyment,  and  of  freedom  from  incumbrances.  " ' 

In  Indiana,  *'  any  conveyance  of  lands  worded  in  substance,  '  A. 

the  property  hereby  coDveyed-'  The  words,  '  with  apecifti  WMranty,'  in  the 
graatJDg  part  of  any  deed,  shall  be  deemed  to  be  a  coTenaet  by  the  grantor 
'  that  he  will  warrant  ipedally  the  property  hereby  convened.' 

"  §  13.  A  covenant  by  the  grantor  in  a  deed  for  land,  '  that  he  has  the  right 
to  convey  tbe  same  to  the  grantee,'  ahall  have  the  Bame  effect  as  if  the  grantor 
had  covenanted  that  he  has  good  right,  full  power  and  abeolute  authority  to  con- 
vey the  said  Umd,  with  all  the  buildings  thereon,  and  the  privileges  and  sppurte- 
nances  thereto  belonging,  unto  the  grantee,  in  the  manneT  in  which  the  same  is 
conveyed  or  intended  so  to  be  by  the  deed,  and  according  to  ita  true  intent. 

"  g  14.  A  covenant  by  any  such  grantor,  *  that  the  grantee  shall  have  quiet 
possession  of  the  said  land,'  shall  have  as  much  effect  as  if  he  covenanted  that 
the  grantee,  his  heirs  and  assigns,  might,  at  any  and  all  times  titereafter,  peace- 
ably and  quietly  enter  upon  and  have,  bold  and  enjoy  the  land  conveyed  by  the 
deed  or  intended  so  to  be,  with  all  ^e  buildings  thereon,  and  the  privileges  and 
appurtenances  thereto  belonging,  and  receive  and  take  the  rent  and  profits 
thereof  to  and  for  his  and  their  use  and  benefit,  without  any  eviction,  interruption, 
suit,  claim  or  demand  whatever.  If  to  such  covenant  there  be  added  'free  from 
all  incumbrances,'  these  words  shall  have  as  much  effect  as  tbe  words  '  and  that 
freely  and  absolutely  acquitted,  exonerated  and  forever  discharged,  or  otherwise 
by  the  said  grantor  or  his  heirs  saved  harmless  and  indemnified  of.  from  and 
against  any  and  every  charge  and  incumbrance  whatever.' 

"  §  15.  A  covenant  by  any  such  grantor  'that  be  will  execute  such  further 
assurances  of  the  said  lands  as  may  be  requisite,'  shall  have  the  same  effect  as  if 
he  covenanted  that  he,  the  grantor,  his  heirs  or  personal  representatives,  will  at 
any  time,  upon  any  reasonable  request,  at  the  chai^  of  the  grantee,  hia  heirs  or 
assigns,  do,  execute  or  cause  to  be  done  or  executed,  all  such  further  acts, 
deeds  and  things,  for  the  better,  more  perfectly  and  absolutely  conveying  and 
assuring  the  said  lands  and  premigea,  hereby  conveyed  or  intended  so  to  be  unto 
the  grantee,  bis  heirs  and  assigns,  in  manner  aforesaid,  as  by  the  grantee,  his 
heirs  or  assigns,  his  or  tbeir  counsel  in  the  law,  shall  be  reasonably  devised,  ad- 
vised or  required. 

"  §  16.  A  covenant  by  anysnch  grantor,  *  that  be  has  done  no  act  to  incumber 
the  said  lands,'  shall  have  the  same  effect  as  if  he  covenanted  that  he  had  not 
done  or  executed,  or  knowingly  suffered,  any  act,  deed  or  thing  whereby  the 
lands  and  premises  conveyed  or  intended  so  to  be,  or  any  part  thereof,  are,  or 
will  be,  charged,  affected  or  incumbered  in  title,  estate  or  otherwise ; "  Rev. 
Stats,  of  Ya.  1849. 

■  Md.  Acts  of  1864,  c.  252,  S  1. 

■  Ky.  Rev.  St.  1860,  c.  24,  g  6. 

*  Geo^iit  Code,  Revision  of  1868,  pt.  2,  tit.  6,  o.  8,  art.  3,  g  2661,  p.  61S. 
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B.  conveyB  and  warrants  to  C.  D.,'  ehall  be  deemed  and  held  cove- 
naiite  from  the  grantor  and  his  heirs  and  personal  representatives, 
that  he  is  lawfully  seised  of  the  premises,  has  good  right  to  convej 
the  same,  and  guarantees  tlie  quiet  possession  thereof,  tJiat  tlie 
same  are  free  from  incumbrances,  and  that  he  will  warrant  and 
defend  the  title  to  the  same  against  all  lawful  claims."  ^ 

In  Oregon,  an  act  passed  in  1849  ^  provided  that  ''  the  words 
grant,  bargain  and  sell,  in  all  conveyances  in  which  any  estate  of 
inheritance  in  fee-eimple  is  limited,  shall,  unless  restrained  by  ex- 
press t«rm8  in  such  conveyances,  be  construed  to  be  the  following 
express  covenants  on  the  part  of  the  grantor,  for  himself  and  bia  heirs, 
to  tlie  grantee,  his  heirs  aud  assigns,"  that  he  is  seised  of  an  indefea- 
sible estate,  against  Incumbrances  and  for  further  assurance ;  and 
in  a  recent  case  arising  upon  the  construction  of  a  dead  dated  in 
1850,  this  statute  was  referred  to  by  the  court,^  but  by  the  act  of 
1854,  it  would  seem  that  "  no  covenant  shall  be  implied  in  any  con- 
veyance of  real  estate,  whether  such  conveyance  contains  special 
covenants  or  not."  * 

In  Iowa,  the  Revised  Statutes'  provided  that  the  words  "  grant, 
bargain  and  sell,"  in  all  conveyances,  shall,  unless  restrained  by 
express  words, "  be  construed  to  be  the  following  express  covenants : 
First,  that  the  grantor  was,  at  the  time  of  the  execution  of  sach 
conveyance,  seised  of  an  indefeasible  estate  in  fee-simple,  in  the 
real  estate  thereby  granted ;  second,  that  such  real  estate  was,  at  the 
time  of  the  execution  of  such  conveyance,  free  from  incumbrance 
done  or  suffered  by  the  grantor,  or  any  person  claiming  under  him  ; 
third,  for  further  assurance  of  such  real  estate  to  be  made  by  the 
grantor  and  bis  heirs  to  the  grantee,  his  heirs  and  assigns,  and  may 
be  sued  upon  in  the  same  manner  as  if  sucli  covenants  were  ex- 
pres^y  inserted  in  the  conveyance ; "  and  it  has  been  decided  ^  that 

'  Act  of  March  2.  1867,  p.  82;  GaTin  &  Hord'n  St.  vol.  i.  p.  260,  §  12. 
While  this  State  was  a  territary ,  an  act  was  passed  in  1804,  copied  from  ifae 
FeoDBylvania  statute  of  1716,  and  by  a  subsequent  act  (Ind.  Rev.  St.  1843,  c. 
28,  §  21)  the  prorisions  of  the  Nev  York  statute  were  copied,  and  unli]  the 
act  of  1867  no  covenantB  were  implied  in  that  State  by  statute. 

■  Laws  of  Oregon,  184S--49,  p.  13£). 

*  FieUs  0.  Squires,  1  Deady  (C.  G.  U.  S.),  366.  390. 

*  Acta  of  186i,  p.  476,  §  6 ;  Deady's  Laws  of  Oregon,  p.  647,  §  6. 
'  Page  204. 

*  Bronn  o.  Tomlinaon,  2  Greene,  625 ;  see  also  Funk  o.  Cresswell,  6  Clarke, 
84. 
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the  covenants  thus  implied  were  general  or  absolute,  and,  also,  that 
when  the  deed  contained  a  covenant  of  warranty  limited  to  the 
covenants  of  the  grantor,  it  would  not  control  the  generality  of 
the  statutory  covenants.' 

The  statute,  however,  is  not  to  be  found  in  the  Revised  Code  of 
1860. 

But,  as  has  been  already  said,  this  reference  to  local  statutory 
proviBious  is  submitted  with  much  diffidence  as  to  its  corectuess. 

The  question  how  covenants  for  title  may  be  limited  or  enlarged 
by  the  operation  of  other  covenants  in  ttie  same  deed  lias,  upon 
both  sides  of  the  Atlantic,  arisen  in  eaaes  between  express  cove- 
nants, and,  in  the  United  States,  as  has  already  been  partially  seen, 
between  express  covenants  and  those  implied  by  local  statutes.^ 

Covenants  for  title  are  of  course  either  general  —  that  is,  cove- 
nants against  the  acts  of  all  persons  whomsoever  claiming  by 
title —  or  limited,  that  is,  covenants  against  the  acts  of  the  cove- 
nantor or  some  other  particularly  named  person  ; '  and  in  the  latter 
case  they  are  of  course  not  broken  by  the  acts  of  any  others  than 
those  named.* 

But  it  sometimes  happens  that,  through  accident  or  carelessness, 
one  or  more  limited  covenants  are  found  with  one  or  more  general 
covenants  in  the  same  conveyance,  hence  presenting  the  contradic- 
tion of  a  vendor  being  only  willing  to  covenant  against  his  own 
acts,  while  at  tlie  same  time  he  covenants  against  those  of  all 
persons,  and  whether,  under  sucli  circumstances,  the  general  covo- 

■  Upon  the  authority  of  Heaat  e.  Stevenson,  GaintTorth  e.  Griffith,  Smith  v. 
Compton  Mid  Howell  v.  Richuda,  cited  mfra,  p.  506  d  $eq.,  and  of  Alexander 
D.  Suhreiber,  tupra,  p.  493.  Id  Crum  e.  Loud,  33  Iowa,  219,  all  the  covenants 
were  eapreaa. 

'  Although  for  the  sake  of  convenience  such  atatutoiy  corenanta  are  aome- 
timet  thus  called  implied  covenanta,  jet  it  must  be  borne  in  mind  that  the  atat- 
ates  invariably  declare  that  thej  shall  be  deemed  to  be  express  covenaats. 

'  The  form  by  which  the  covenants  are  thus  restricted  is  given  in  the  second 
dtapler,  supra,  pp.  2fi,  28;  but,  aa  Sugden  observes,  "although  this  is  the 
usual  and  technical  manner  of  restraining  covenants,  }^  an  agreemeot  in 
any  part  of  a  deed  that  the  covenants  shall  be  restrained  to  the  acts  of  par- 
ticular persons  will  be  good,  notwithstanding  that  the  covenaats  themselves  are 
general  and  unlimited ; "  Sogden  on  Vendors,  493 ;  Brown  n.  Brown,  1  Lev.  67 ; 
see  infra. 

*  Sjqn-a,  pp.  26,  28,  126. 
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iiants  are  to  enlarge  those  which  are  limited,  or  whether  they  are 
to  be  restrained  b;  them,  is  often  a  question  of  some  perplexity 
and  importance  ;  ^  for,  on  the  one  hand,  as  has  been  said,  "  how- 
ever general  the  words  of  a  covenant  may  be,  if  standing  alone, 
yet  if  from  other  covenants  in  the  same  deed  it  is  plainly  and  irre- 
sistibly to  be  inferred  that  the  party  could  not  have  intended  to  use 
the  words  in  the  general  sense  which  they  import,  courts  will  limit 
the  operation  of  the  general  words ; "  ^  and,  on  the  other,  the  applica- 
tion of  the  maxim,  verba  eartarum  fortius  acctpiuntur  contra  profe- 
rentem, v/onld  forbid  the  limitation  of  general  covenants,  uuless  the 
intention  clearly  appear  on  the  face  of  the  instrument. 

Sugden  has  considered  that  four  propositions  can  be  deduced 
from  the  authorities,  viz. :  — 

First.  Where  restrictive  words  are  inserted  in  tlie  first  of  seve- 
ral covenants  having  the  same  object,  they  will  be  construed  as 
extending  to  all  the  covenants,  although  they  are  distinct. 

Second.  Where  the  first  covenant  is  general,  a  subsequent 
limited  covenant  will  not  restrain  the  generality  of  the  preceding 
covenant ;  unless  an  express  intention  to  do  so  appear,  or  the  cove- 
nants be  inconsistent. 

Third.  As  on  the  one  hand  a  subsequent  limited  covenant  does 
not  restrain  a  preceding  general  one,  so,  on  the  otlier  hand,  a  pro- 
ceding  general  covenant  will  not  enlarge  a  subsequent  limited 
covenant. 

Fourth.  Whore  the  covenants  are  of  divers  natures,  and  con- 
cern different  tilings,  restrictive  words  added  to  one  shall  not  con- 
trol the  generality  of  the  others.^ 

■  "  Every  cue  must  depend  upon  the  particular  irordi  uaed  in  the  instrainent 
before  the  conn,  and  the  disti nations  will  be  found  to  be  veiy  nice  and  difficult ; " 
note  to  Uainaford  v.  Griffith,  1  Saund.  &B. 

•  Per  Lord  Alvanley  in  Hesse  b.  Stevenson,  3  Bos,  A  Pull.  576. 

'  Sugden  on  Vendors,  493.  Flatt  baa  arranged  tbe  caaes  under  two  bead*: 
1.  Where  wordi  of  qualification  in  the  first  part  of  a  deed  will  apply  to  and  limit 
cuienants  in  general  terms  in  a  subsequent  part  of  tbe  deed ;  and,  2.  Where  a 
qualification  in  the  latter  part  of  the  initruuient  will  narrow  a  preceding  eovenaot 
KZpressed  in  general  language ;  Piatt  on  Covenants,  86S.  Many  of  tbe  caae*, 
however,  cited  by  Flatt  under  the  second  head  are  placed  by  Sugden  under  the 
first.  Mr.  Dart,  in  quoting  tbe  above  classification  of  Sugden,  observes:  **0r 
the  above  pmpoiitiona,  tbe  first,  if  read  in  connection  witb  tbe  above  clasiifica- 
tiou  of  the  covenant!  and  of  their  separate  objects,  aeems  to  be  warrsnted  by 
tbe  authorities ;  the  second  proposition  (which  together,  or  rather  as  connected 
witb  the  first,  has  been  disputed  in  Svreet's  edition  of  Janoan  on  Conveyantang, 
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First.  The  case  of  Browning  v.  Wright '  is  a  leading  one  upon 
the  subject  of  one  covenant  being  restrained  by  another,  and  is 
generally  classed  under  the  first  of  these  heads.  In  a  deed  par- 
porting  to  convey  an  estate  of  fee-simple,  there  vae,  first,  a  war- 
ranty'by  tlie  covenantor  against  himself  and  his  lieira,  followed 
by  a  covenant  that,  notwithstanding  any  act  done  by  hioi,  he  was 
seised,  &a.,  without  any  manner  of  condition  or  restraint  to  alter 
or  defeat  the  estate  granted,  "  and  that  he  had  good  right  and  full 
power  to  convey  the  same  in  manner  aforetaid"  and  then  followed 
limited  covenants  for  quiet  enjoyment  and  for  further  assurance. 
The  covenantee  was  evicted*  by  a  title  not  within  the  limited  cove- 
nants, and  on  a  demurrer  to  the  declaration  it  was  argued,  on  liia 
behalf,  that  to  adopt  the  rule  contended  for  by  the  defendant  — 


voL  iz.  p.  383)  is,  perhaps,  hardi}'  accurate ;  for  although  a  prior  general  covft. 
nant  will  not,  it  appears,  be  reslraioed  by  a  lubaequent  limited  c-oveuant  having 
a  different  object,  jel  where  two  covenanti  relate  to  the  same  object,  restrictive 
words  ia  the  aecond  may,  it  aeeoiB,  control  the  generality  of  tbe  first.  The  third 
and  fourth  propositions  seem  to  be  untmpeauhable ; "  Dart  on  Vendora  (4th 
ed.  p.  723).  Some  of  the  authorities,  however,  do  not  appear  to  take  anjr 
distinction  between  cases  where  a  general  or  unlimited  covenant  precedt*  a 
special  or  limited  one,  and  where  it  foltotot  it ;  in  other  words,  the  mere 
priority  of  position  in  the  couToyance  of  one  over  the  other  seems  veiy  often 
to  be  thought  a  matter  of  little  or  no  moment.  Tliug,  in  Iggulden  v.  May, 
9  Tea.  325,  it  was  said  the  exposition  must  be  both  ac  anlecedeaiibui  et  ex  come- 
quentibtu,  and  in  a  note  to  Gainsford  v.  Oriffitb,  1  Saand.  60  a,  where  some  dia- 
tinetions  are  noticed  with  respect  to  this  matter  of  priority,  Serjeant  Williams 
observes,  "  It  is  questionable  whether  much  regard  would  now  be  paid  to  thia 
mode  of  construction.  The  chief  object  of  courts  of  law  at  present  is  to  discover 
tbe  true  meaning  of  tbe  parties,  and  to  construe  the  covenants  accordingly.  As 
&r  as  the  difference  above  laid  down  would  tend  to  find  out  the  intention  of  the 
parties,  so  far  would  it  now  be  adopted  and  no  farther.  Tbe  proper  rule  seems 
to  be  that  which  Lord  Mansfield  laid  down  in  a  case  where  the  question  waa 
whether  certain  words  in  a  covenant  amounted  to  a  condition  precedent  or  not, 
'that  the  dependence  or  independence  of  covenants  was  to  be  collected  from  tbe 
aense  and  meaning  of  the  parties,  and  that  however  transposed  this  might  be  in 
a  deed,  their  precedency  most  depend  on  the  order  of  time  in  which  tbe  intent 
of  die  transaction  requires  their  performance ; ' "  Kingston  r.  Preston,  cited  in 
Jones  e.  Barliley,  Dong.  661.  So  it  was  said  by  Dallas,  C.  J.,  in  Foord  v,  Wil- 
aon,  8  Taunt.  643,  cited  ir^ra,  p.  603,  "  The  order  in  which  the  covenants  stand, 
however  transposed,  is  comparatively  unimportant." 

>  3  Bos.  &  Full.  13. 

*  Expressed  as  in  Williams  o.  Bnrrell,  supra,  p.  470,  note,  2. 

'  It  was  a  constructive  eviction.  The  covenantee  became  a  tenant  under  tbe 
■Dperior  title.  The  leportera  doubt,  in  a  note  to  the  case,  whether  this  would  be 
an  eviction ;  but  see  tupra,  p.  161  et  *»q. 
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that  tlie  restriction  of  tlie  prior  special  covenants  must  be  engrafted 
on  tlie  subsequent  general  one  —  would  bo  to  eBtablisli  the  doo- 
trine  that  whenever  a  special  covenant  was  inserted,  all  general 
covenants  must  be  restrained  thereby.  It  was,  however,  said  by  the 
court,  that  if  the  doctrine  did  indeed  aeceasarily  follow,  the  de- 
murrer could  not  be  sustained,  but  tlie  question  was  not  whether  a 
special  covenant  will  restrain  a  general  one,  but  whetlier  the  par- 
ticular covenant  on  which  tlie  action  was  brought  was  general  or 
special,  and  Lord  Eldoo  ^  (after  premising  that  in  conveyances  of  a 
fee-simple  estate  the  purchaser  was,  according  to  the  general  prac- 
tice, entitled  to  limited  covenants  only)  ^  said,  "  my  opinion  upon 
considering  the  whole  deed  is,  that  it  is  a  special  one.  What  would 
be  the  use  of  the  other  covenants,  if  this  were  general  ?  It  would 
be  of  little  service  to  the  grantor  to  insist  that  tlie  warranty,  and 
the  covenants  for  quiet  enjoyment  and  furtlier  asaurauce,  were  spe- 
cially confined  to  himself  and  his  heirs,  if  the  grantee  were  at  liberty 
to  say  '  I  cannot  sue  you  on  these  covenants,  but  I  have  a  cause  of 
action  arising  upon  a  general  covenant  which  supersedes  them  all.* 
It  appears  to  me,  from  the  words  and  context  of  the  deed,  that  in 
such  case  we  should  be  driven  to  say,  ttiat  the  grantor  intended  at 
the  same  time  to  give  a  limited  and  an  unlimited  warranty.  Tlie 
true  meaning,  therefore,  of  the  covenant  is,  that  the  grantor  has 
power  to  convey  and  assure  according  to  the  terms  used,  to  which 
terms  he  refers  by  the  words,  *  in  manner  aforesaid,'  namely,  *  for 
and  notwithstanding  any  thing  by  him  done  to  the  contrary.'  "  * 

'  Then  Chief  JuBtice  of  the  Common  Pleu. 

'  As  to  tbie,  aee  lupra,  p.  30  et  stq. 

*  Lord  Eldon  added,  "  With  respect  to  the  caseg  which  hare  been  cited,  it  is 
to  be  observed  ihat  nhen  •  goDeral  principle  for  the  construction  of  an  instru- 
ment is  once  laid  down,  the  court  will  not  be  restrained  from  making  their  own 
application  of  that  principle,  because  there  are  cases  in  wtiii:h  it  ma^  bare  been 
applied  in  a  dilTereut  manner.  Tbe  principle  being  once  acknowledged,  llie  oalj 
difficulty  consists  in  making  the  most  accurate  application  of  it." 

In  the  early  case  of  Nervin  c.  Munns,  3  Lot.  46,  the  vendor  covenanted  that 
notwithstanding  any  act  done  by  him  to  the  contrary,  he  was  seised  in  fee,  —  that 
he  bad  good  right  to  convey,  —  that  the  lands  were  clear  of  all  incumbrances  made 
by  him,  his  father  or  grandfather,  and  that  the  vendee  should  quietly  enjoy  the 
estate  against  all  persons  claiming  under  the  vendor,  his  father  or  grandfather; 
and  it  was  held  that  tbe  second  covenant,  though  general,  ivas  restrained  by  the 
first  to  acts  done  by  the  vendor.  So  in  Gervis  c.  Feade,  Cro.  Eliz.  6V',  tenant 
pur  autre  vie  made  a  lease  for  twenty-one  yean,  and  covenanted  that  he  had  not 
done  any  act  to  prejudice  the  said  lease,  but  that  the  leasee  should  enjoy  it  against 
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An  early  case  in  New  York  ^  was  eomewliat  Bimilar  to  Brovning 
V.  Wrigitt,  and  was  decided  upon  its  authority.  An  undivided  moiety 
of  land  was  conveyed,  *' containing,  by  estimation,  six  hundred 
acres,  and  the  same  is  hereby  covenanted  and  warranted  to  con- 
tain at  least  five  hundred  acres."  There  was  a  limited  covenant 
that  in  case  of  eviction  from  all  or  any  part  of  the  granted  premises, 
the  grantor  sliould  not  only  refund  a  proportional  part  of  the  con- 
sideration-money, but  should  pay  the  value  of  the  improvements, 

all  penons.  -The  etttui  que  vie  died,  and  the  leraee,  twng  evicted,  brought  cov- 
enant agairut  bie  executor,  "  and  it  was  adjudged  that  it  lay  not,  for  the  la«t 
wordf,  '  but  ibat  he  ahall  enjoy  it  sgainat  all  pertons,^  n:fcr  to  the  first  words, 
viz.,  '  for  any  act  done  by  bim,'  and  so  the  covenant  is  not  broken."  So  in  Claa- 
rickard  o.  Sidney,  Hob.  273,  where  in  a  grant  or  the  third  part  of  certain  lands 
there  was  a  covenant  for  quiet  enjoyment  of  suih  third  part,  and  a  general  cov- 
enant for  fifrther  aseurance,  it  was  held  that  the  latter  was  "  reslrained  to  the 
limits  of  the  bargain,  being  joined  to  the  former  covenant  of  enjoyment  under 
the  same  line  and  covenant  aa  depending  upon  it,  which  was  expressly  only  of 
the  third  part."  So  in  a  recent  case  in  the  Irish  Chancery,  Martyn  r.  M'Xaraan, 
4  Dru.  &  War.  434,'  ct'rtun  fee-simple  estates  and  also  lands  held  under  leases 
fbr  life  renewable  forever  were  conveyed  to  truateei  under  a  marriage  settlement, 
with  a  covenant  by  the  settlor  with  the  lady's  father  that  the  property  was  of  a 
given  value,  followed  by  a  general  covenant  for  good  title,  and  then  a  particular 
covenant  by  the  settlor  during  his  life  to  renew  these  leases ;  then  succeeded 
limited  covenants  for  quiet  enjoyment  and  for  further  assurance.  "The  first  and 
third  of  these  covenants,"  said  Sugden,  Ch.,  "  are  limited,  the  first  relating  to 
value,  and  the  third  to  acts  to  be  done  by  the  covenantor  during  his  own  lile ;  bat 
the  second  covenant  for  good  title,  considered  by  itself,  would  appear  to  be  gen- 
eral, and  the  question  would  be  whether,  looking  at  the  rest  of  the  deed,  at  the 
subsequent  covenants  for  title  by  the  settlor  and  bis  son,  the  covenants  for  quiet 
enjoyment  and  for  further  assurance,  which  are  strictly  limited  to  the  acts  of  the 
covenanting  parties  themaelves  and  those  claiming  under  them,  it  would  not  ba 
inconsistent  with  the  general  tenor  of  the  deed  to  hold  that  this  second  covenant 
should  be  construed  as  unlimited,  so  as  to  bind  the  parties  in  an  absolute  and 
onrestricled  manner,  The  subsequent  covenants  are  not  covenants  by  wholly 
different  persons,  but  covenants  by  the  former  covenantor  and  an  additional 
person.  It  would  be  absurd  for  a  party  in  the  tame  deed,  in  relation  to  the 
same  property,  to  enter  into  the  usual  limited  covenants,  and  yet  bind  himself 
absolutely  to  pay  damages  in  case  the  title  to  the  lands  should  from  any  cause 
prove  defective,  and  that  not  to  the  party  who  wonld  be  the  proper  hand  to  re- 
ceive the  money  for  the  benefit  of  the  wife  and  iasae  of  the  marriage.  .  .  .  Tfaa 
settlor  meant  to  covenant  only  for  what  be  had,  for  what  might  be  in  his  power 
to  settle."  It  should  be  observed,  however,  that  these  remarks  did  not  form  any 
part  of  the  decision,  the  Chancellor  saying  expressly,  "I  am  not  now  to  decid* 
the  question  as  to  the  legal  extent  of  this  covenant." 
'  WbaUon  V.  KauBhian,  19  Johns.  (N.  Y.)  9S. 
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J^c  Then  followed  a  covenant  for  Beisin  and  right  to  conve;  "  in 
manner  and  form  aforesaid."  "  There  were  also,"  the  report  says, 
"  covenants  for  quiet  enjoyment,  against  incumbrances,  for  further 
assurance,  and  a  warranty,"  but  whether  these  were  general  or 
limited  is  not  mentioned.  In  the  course  of  the  prior  conveyances 
from  the  original  patentee  to  the  defendant,  there  had  been  some 
reservations  of  certain  parcels  of  the  land,  amounting  altogether  to 
several  Imndred  acres,  and  although  the  plaintiff  had  actually  r&- 
ceived,  under  liis  deed  from  tlie  defendant,  over  seven  hundred 
acres  exclusive  of  these  reservations,  ho  contended  that  the  cove- 
nant for  seisin,  being  general,  was  broken  as  to  these  parts  —  that 
by  warranting  that  there  should  be  five  hundred  acres  at  leait,  the 
inference  was  that  there  might  i>e  more,  and,  if  more,  that  the 
covenants  were  to  extend  to  it.  As  it  has  been  conclusively 
settled  that  covenants  for  title  do  not  extend  to  the  quantity  of 
land  conveyed,  unless  such  clearly  appear  to  l>e  the  intention,'  it  is 
difficult  to  perceive  liow  there  could,  on  this  ground,  have  been  a 
doubt  as  to  the  decision.  Tlie  case  was,  however,  considered  by 
the  court  without  reference  to  this  principle,  and  it  was  held  that 
the  first  warranty,  being  only  to  tlie  extent  of  6ve  hundred  acres, 
the  other  covenants  went  no  furtlier, —  tlie  words,  "  in  manner  and 
form  aforesaid,"  being  sufficient  to  connect  them  with  this  limited 
covenant.' 

■  See  infra. 

'  Davis  V.  hyjaKD,  6  Conn.  263,  wm  a  verj  clear  case.  Id  a  coDvejance  of « 
fee-simple  estate,  the  vendor  cOTenanted  that  he  had  done  no  act  to  affect  tbe 
title,  and  that  Cbe  premises  were  dear  of  all  mortgages,  jadgments  or  liens  of 
the  said  partiea  of  the  first  part,  of  any  nature  or  kind  whaUoever,  followed  by 
a  limited  covenaat  of  warrantj,  and  it  waa  held  that  all  the  covenants  were  lino- 
ited,  which  wiu  unquestionably  correct,  not  only  on  account  of  the  intimate  con- 
nection between  the  first  and  second  covenant,  bat  from  the  Tery  words  of  the 
covenants.  The  case  of  Miller  v.  Heller,  T  Serg.  ft  Rawle  (Pa.).  32,  may  be 
here  noticed.  Miller  bad,  in  June,  1789,  punhased  land  at  sheriff's  rale,  as  ths 
estate  of  Mounce  Jones.  In  November  of  that  year,  and  while  Jones  was  still 
in  possession.  Miller  assigned  his  estate  in  the  land  to  Heller,  giving  bim  a  bond 
with  this  recital  and  condition  :  "  Whereas.  George  Miller  abovesaid,  by  a  cer- 
tain assignment  on  a  deed  executed  by  the  sheriCT  of  Northunibvrland  County  to 
him,  the  said  George  Miller,  for  certain  preniiseB  therein  described,  did  grant, 
bargain,  sell  and  convey  the  said  premises  by  a  warranty  in  said  ai!<ignment  men- 
tioned, unto  him,  the  said  John  Dieter  Heller,  and  to  hia  heirs  and  asrigns  for- 
ever ;  now  the  condition  of  the  above  obligation  is  such,  that  if  the  above  boundui 
George  Milter  or  bis  beira  shall  and  do  deliver  peaceable  possession  of  said  piem- 
iaes  to  said  John  Dieter  Heller  or  his  heirs,  at  or  before  the  fifteenth  day  of 
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Browning  v.  Wright  was  followed  iu  England  by  a  case^  where 
the  asaignor  of  a  term  for  years  coveuauted  that  he  had  done  no  act 
to  incDiuber, —  that  notwitlistaiiding  any  sucli  act  the  lease  was  a 
good  and  subsiating  one,  —  and  that  he  had  good  right  to  assign 
in  maiinner  aforesaid.  IfotwithBtauding  it  was  urged,  with  much 
force,  that  in  the  oonvoyance  of  a  leasehold  estate,  where  tlie  title 
could  not  l>e  so  easily  examined  aa  in  the  case  of  a  freehold,^  the 
purchaser  must  expect  greater  security  from  the  covenants,  it 
was  clearly  hold  by  tlie  court  that  the  intention  of  the  parties  was 

April  noiT  next,  aiid  warrant  and  derend  ^e  gsld  premiseB  against  the  present 
posBessor,  Mounce  Jones,  snd  all  and  every  person  attempting  to  hinder  eaid 
John  I>ieter  Heller  or  his  assigne  from  taking  possesiion  thereof  aa  ia  aforeiaid, 
and  againtt  aaid  George  Miller  and  his  heira  and  aexigna,  then  the  obligattOD  to 
be  null,"  &c.  Miller  brought  an  ejectment  againat  Jonea,  in  which  he  recovered 
posaeaaion,  and  delivered  it  to  Heller;  but  the  larttr,  being  aAerwarda  cvieted 
by  Nicholas  Jones,  who  claimed  under  Mounce  Jonea,  brought  debt  on  tlie  bond. 
The  court  held,  however,  that  the  condition  in  the  bond  waa  evidently  limited  in 
ita  application  to  Mounce  Jones  liiinaelf,  and  not  only  <lid  not  extend  to  any  one 
claiming  under  him,  bat  waa  confined  to  the  single  act  of  putting  the  plainliff  in 
poaaesaion  at  or  before  a  certain  time,  and  thia  having  been  done  the  condition 
of  the  bond  was  aatiafied. 

So,  on  the  other  hand,  in  Ireland  o.  Birchara,  2  Scott,  207,  3  Bing.  N.  C.  90, 
it  waa  held  that  a  corenant  for  quiet  enjoyment  waa  tied  up  until  the  lease  to 
which  it  related  should  be  a  lease  in  poaaesaion.  The  defendant  and  another 
leased  to  the  plaintiff  the  reaidue  of  a  term  of  thirty  years  granted  in  August, 
1815,  to  commence  on  the  expiration  of  a  lease  for  twenty-one  yeara  granted  in 
November,  1815 ;  that  is  to  aay,  the  residue  then  demised  waa  to  commewe  in 
1836.  The  lessor  covenanted  aeverally  but  not  jointly,  nor  the  one  for  the  oUier, 
that  the  plaintiff,  paying  ihe  rent  reaeitied  and  performing  the  other  covenants  in 
the  lease  contained,  ahould,  during  the  term  demised,  quietly  enjoy  the  premises 
without  disturbance  of  the  defendant  or.his  co-lessor,  or  of  any  person  claiming 
by,  from  or  under  them  or  any  of  them.  This  co-lessor  having  faded  in  payment 
of  the  rent  dud  to  the  original  grantor  of  the  lease,  the  latter,  in  1927,  evicted 
tbe  plaintiff,  who  had  been  previously  in  possesaion  under  the  leaae  of  November, 
1815,  who  then  brought  covenant,  and  it  waa  held  by  the  court  (Tinda),  C.  J.) 
that  the  covenant  in  queation  waa  tied  up  to  a  covenant  for  quiet  enjoyment 
during  the  term,  —  that  the  words,  the  ^XeXaiiS  paying  the  Maid  rent,  Ac,  ahould, 
during  tJtt  term  thereby  demited,  quietly  enjoy,  waa  a  conditional  covenant,  and 
the  condition  was  only  to  be  performed  when  the  leasee  ahould  be  in  possession 
of  the  premiaea  under  the  lease ;  it  was,  therefore,  only  a  prospective  covenant 
Jbr  quiet  enjoyment  for  a  term,  to  commence  in  1636,  and  aa  the  condition  could 
not  take  effect  till  that  period  ahould  have  arrived,  ao  neitber  could  the  obliga- 
tory part  of  the  covenant. 

■  Foord  V.  Wilson,  8  Taunt.  G43 ;  2  J.  B.  Moore,  692. 

'  See  infra. 
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too  plain  to  be  gotten  over,  —  that  the  words  "  and  that "  connected 
the  general  covenant  with  the  preceding  limited  one,  and  that  the 
case  waa  not  diBtinguisliable  from  Browning  v.  Wright,  the  only 
difference  being  as  to  the  nature  of  the  estate  transferred. 

A  later  case  went  further  than  these.'  The  vendor  of  a  term  for 
eleven  years,  if  S.  C.  should  so  long  live,  covenanted  that  notwith- 
standing any  act  done  by  him,  the  lease  was  valid,  and  that  the 
same  and  the  term  of  eleven  years  therein  expressed  were  respec- 
tively in  full  effect,  and  in  no  wise  determined  or  prejndieially 
affected  otherwise  than  by  effluxion  of  time ;  and  also  that  notwitlk- 
standing  any  such  act  the  veudor  had  full  power  to  sell  for  the  residue 
unexpired  by  effiuxion  of  time  ;  then  followed  limited  covenants  for 
quiet  enjoyment  and  for  further  assurance.  The  life,  however,  on 
which  the  lease  depended,  had  dropped  before  this  assignment,  and 
the  covenantee  was  evicted  by  the  remainder-man.  It  was  urged 
for  tlie  plaintiff  that  the  words  in  tlie  second  covenant,  *'  otherwise 
than  by  effluxion  of  time,"  rendered  the  idea  of  its  restriction  non- 
sensical, as  efHuxion  of  time  conld  have  been  no  act  of  the  cove- 
nantor, but  it  was  nevertheless  held  '  that  these  words  were  indeed 

'  Sunnard  p.  Forbes,  6  Ad.  &  Ell.  512 ;  1  Nev.  &  Perry.  633. 

'  "  Id  performing  thii  taik  on  any  particular  occasion,"  said  Lord  DenmMi, 
"  we  ftre  not  likely  to  derive  mucli  usistance  from  the  former  deciaionB  that  maj 
be  cited,  as  every  instrument  varies  in  some  respects  from  all  others,  and  maat 
be  interpreted  according  to  its  own  language.  It  should  seem  tbat  the  tine 
tcrainmatieal  sense  of  Ibe  word*  employed,  when  that  can  be  ascertained,  most 
prevail ;  and  no  case  can  be  quoted  in  which  our  courts  have  thouj^ht  tbemselvea 
at  liberty  to  act  in  direct  contraveDtion  of  it.  Such  a  course  mifjht  indeed  be- 
come necessaiT,  for  a  deed  may  contain  repugnant  clanses ;  where  lhet«  occnr, 
the  authorities  fully  warrant  us  in  comparing  the  clause  under  immediate  coniid- 
eratjon  with  all  which  precedes  and  follows  it,  even  though  not  forming  parts  of 
the  same  sentence,  and  with  the  nattire  of  the  obligations  entered  into,  for  the 
purpose  of  discovering  and  effectuating  the  intention  really  expressed  by  the 

In  a'l  these  cases  it  will  be  observed  (bat  the  words  of  connection  bft- 
tween  the  covenants  were  copulative  conjunctions.  But  in  Bronghton  v.  Conway, 
Dyer,  240  (see  this  case  approved  by  Lord  EUenborough  in  Gale  r.  Reed,  8 
East,  89.  and  applied  to  covenants  contained  in  an  agreement  for  the  dissolution 
of  a  partnership),  a  covenant  that  the  vendor  had  not  done  any  act  whereby  the 
grant  might  be  in  any  manner  impaired,  but  that  tin:  latter  might  enjoy  without 
the  disturbance  of  biiD  or  any  other  person,  was  held  to  be  confined  to  acts  done 
by  the  vendor;  though  of  this  case  Sugden  remarks  that,  "Certainly  there  were 
express  words  to  get  over,  namely,  '  or  any  otber  person,'  which  circomstaoce 
does  not  occur  in  any  other  of  this  liae  of  ctwet,  in  all  of  which  the  reader  will 
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unneceHsary,  but  that  too  strong  inrerences  could  not  be  safely 
drawn  from  that  quality  in  legal  documenta ;  that  on  the  other 
band,  the  absurdity  of  guarding  himaelf  from  covenanting  against 
any  acts  but  his  own,  and  in  the  same  breath  covenanting  that  the 
term  was  not  affected  by  the  acts  of  any  person  whatever,  waa 
glaring,  and  was  rendered  still  more  so  by  the  repetition  of  the 
qiiatifying  words  in  the  succeeding  covenants,  and  it  was  held  that 
the  case  came  within  the  authority  of  Browning  v.  Wright. 

The  class  of  cases,  then,  which  may  be  said  to  he  based  upon 
Browning  v.  Wright,  appear  to  decide  that  where  the  instrument 
contains  one  or  more  general  or  unlimited  covenants,  which  are 
connected  with  or  refer  to,  and  have  the  same  object  as  one  or 
more  preceding  limited  covenants  so  as  to  join  the  latter  with  the 
former,  it  will  be  inferred  that  the  covenantor  intended  that  all  the 
covenants  should  be  restricted  to  his  own  acts  or  the  acts  of  those 
claiming  under  him,  and  the  preceding  limited  covenants  will  qual- 
ify and  restrain  the  general  ones ;  in  other  words,  when  it  clearly 
appears  tiiat  tlie  covenants  are,  as  it  were,  cast  in  one  mould,  all 
having  the  same  extent,  courts  will  not  pick  out  one  of  them  in 
wliicli  the  limitation  is  less  strongly  or  distinctly  expressed  than 
in  tlie  others,  and  upon  it  fasten  on  the  covenantor  a  general 
liability. 

In  the  absence,  however,  of  any  such  direct  connection  with  or 
reference  to  each  other  as  would  clearly  lead  to  the  above  conclusion, 
when  the  limited  covenants  belong  to  a  different  class,  or  rather 
have  a  different  object  from  the  unlimited  ones,  they  will  be  held  to 

perceive  th»t  no  word  was  rendered  inoperative  (except  perbapi  in  SUnnard  e. 
Furbes,  where  the  words  *  otherwise  than  by  effluxion  of  time'  were  rendered 
inoperative  or  ueeleai  by  the  t'OiistnictioD  adopted  by  the  court).  But  the  intro- 
ductory cl&uie  WM  merely  held  to  extend  over  all  the  distinct  covenants,  in  the 
sanM  manner  aa  a  general  introduction  to  a  will  frequently  influences  the  whole 
will." 

In  Petes  &  Jerries'B  case,  cited  in  the  note  to  Broughton  o.  Conway,  Dyer, 
240,  "  tvnant  pur  autre  vie  leaies  fur  twenty-one  years,  and  covenants  that  he 
has  not  done  any  act,  btil  the  leasee  shall  or  may  enjoy  it  durin);  the  year*. 
Afterwards,  within  the  twenty-one  years,  eettui  que  vie  dies ;  adjudged  that  the 
action  of  covenant  does  not  lie,  for  but  refers  the  words  subsequent  to  the  words 
preceding."  The  case  is  the  same  aa  Gerrls  v.  Peade,  reported  Cro.  Eliz.  616 ; 
see  tupra,  p.  500,  n.  8.  Berjeaat  Williams,  in  referring  to  the  case  in  a  note  to 
Gainsford  v.  Griffith,  1  Saund.  60,  says,  the  cases  inserted  in  the  margin  of  Dyer 
are  of  great  aulhority,  being  collected  by  Chief  Justice  Treby.  See  also  as  to 
this  Wallace's  Reporters,  p.  S7. 
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produce  no  effect  upon  each  other,  and  the  former  will  not  qualify 
tlie  latter. 

This  diatiaction  between  the  ditiarent  covenants  was  briefly  reo- 
ogtiized  in  an  earl;  case,^  and  was  Bubseqiiently  carried  to  its  full 
extent  in  Howell  v.  Bicliards.^  The  defendant  covenanted  that 
uotwithstaiiding  any  act  done  by  him  lie  was  seised  and  had  good 
right  to  convoy,  "  and  likewise,"  that  the  plaintiff  should  quietly 
enjoy  without  tlie  interruption  of  the  defendant  or  his  heirs  or  any 
other  persons  whatsoever,  followed  by  a  similar  general  covenant 
against  incumbrances,  "  excepting  only  a  chief  rent."  It  was  con- 
tended (partially  on  the  authority  of  Browning  v.  Wright)  that 
tliese  two  last  general  covenants  were  restrained  by  the  former 
limited  ones,  but  Lord  Ellenborough  held  that  there  was  no  con- 
nection whatever  between  them.  Not  only  were  there  no  such 
copulative  words  as  to  lead  to  the  conclusion  that  they  were  all  to 
be  considered  together,  but  great  stress  was  laid  upon  the  different 
character  and  object  of  the  limited  and  of  the  general  coTcnanta. 
"  It  is  perfectly  consistent  with  reason  and  good  sense  that  a  cau- 
tious grantor  should  stipulate  in  a  more  restrained  and  limited 
manner  for  the  particular  description  of  tillo  which  he  purports  to 
convey,  than  for  quiet  enjoyment.'  He  may  suspect*  or  even  know 
tliat  his  title  is,  in  strictness  of  law,  in  some  degree  imperfect ;  but 
he  may  at  tlie  same  time  know  that  it  has  not  become  so  by  an 
act  of  hia  own ;  and  he  may  likewise  know  that  the  imperfection  is 
not  of  such  a  nature  as  to  afford  any  reasonable  chance  of  disturb- 
ance whatever  to  those  who  should  take  under  it ;  he  may  therefore 
very  readily  take  upon  him  an  iridemriity  against  an  event  which 
lie  considers  as  next  to  impossihle,  whilst  he  chooses  to  avoid  a  ro- 
sponsibility  for  the  strict  legal  perfection  of  his  title  to  tlie  estate, 
in  case  it  should  be  found  at  any  future  period  to  have  been  liable 
to  some  exception  at  the  time  of  his  conveyance.  He  may  have  a 
moral  certainty  that  the  existing  imperfections  will  be  effectually 
removed  by  the  lapse  of  a  short'  period  of  time,  or  by  the  happening 

'  NoRDtn  o.  Foster,  1  Mod.  101,  where  Hsie,  C.  J.,  uid,  "If  I  covenant 
'  thftt  I  have  a  lawful  right  to  grant,  and  that  you  ihall  enjoy  DOtwithatanding  utj 
claiming  under  me,  tbeae  are  two  several  coveoanta,  and  the  first  is  general  and 
not  qualified  by  the  tecoad,"  to  wliich  Wylile,  J.,  agreed,  and  said  that  one  cov- 
enant went  to  the  title  and  the  other  to  the  poBseMion. 

*  n  East,  633. 

*  S«e  the  remarks  of  Tilghman,  J.,  in  Bender  p.  Fromberger,  1  DaU.  (Pa.) 
411,  cited  infra. 
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of  certain  immediately  then  impending  or  expected  events  of  death, 
or  the  like  ;  but  these  imperfections,  tltougli  cured  so  as  to  obviate 
any  risk  of  disturbance  to  the  grantee,  could  never  be  cured  by  any 
subsequent  event,  so  as  to  save  the  breach  of  his  covenant  for  an 
originally  absolute  and  indefeasible  title.  The  same  prudence, 
therefore,  which  might  require  the  qualification  of  one  of  these 
covenants  might  not  require  the  same  qnalification  in  the  other  of, 
them,  aifected,  as  it  is,  by  different  considerations  and  addressed  (o 
a  diderent  object ; "  and  he  added  that  he  did  not  find  any  case  in 
vhich  the  covenant  for  quiet  enjoyment  was  all  one  with  the  cove- 
nant for  title,  or  parcel  of  that  covenant,'  or  in  necessary  construc- 
tion to  be  governed  by  it  otherwise  tlian,  as  according  to  the  general 
rales  for  the  construction  of  deeds,  every  deed  was  to  be  con- 
strued, —  that  is,  according  to  the  intention  of  the  parties.^ 

So  in  Duval  t>.  Craig,^  the  vendors  covenanted  that  the  premises 
were  free  of  all  incumbrances  created  or  suffered  by  them  or  either 
of  them,  and  that  they  would,  against  themselves  and  all  and  every 
person  whomsoever,  warrant  and  defend  the  promises,  "  with  this 
warranty  and  no  other,  to  wit,  that  if  the  said  land  or  any  part 
thereof  shall  at  any  time  be  taken  by  a  prior  legal  claim  or  claims, 
that  then  and  in  such  case"  they  would  make  good  the  part  so 
lost  with  other  land  of  equal  quality  and  quantity,  to  be  adjudged 
of  by  two  impartial  men,  &Q.  "  It  is  contended,"  said  Story,  J., 
who  delivered  the  opinion,  "  that  the  two  covenants  in  the  deed 
are  BO  knit  together  that  they  are  to  be  construed  in  connection  so 
that  the  clause  as  to  an  indemnity  with  other  lands,  in  case  of  an 

'  This  distinction  between  the  different  natures  of  the  covenuita  wu  rIbo  ob- 
Mrred  in  the  opinion  delived  b^  Sewall,  J.,  in  Sumner  o.  Williams,  6  Mus.  162, 
already  refi.'iTed  to.  "  The  cOTenuta  preceding  and  the  covenanta  subBequent 
to  the  covenMit  agwnst  incumbrancea  are  Dot  of  the  aame  import.  Covenants 
reape<-ting  the  aeiiin,  the  power  to  eoavej,  and  the  general  title,  maj  well  consiit 
with  a  restrictive  covenanl  against  incnnibrtuices ;  2  Roll.  250,  I.  5.  And,  taken 
together,  the  several  covenants  atand  unconnected  in  sense  and  expreiaion,  and 
nncontroUed  the  cme  bj  the  other; "  see  also  Peten  c.  Grubb,  9  Harris  (Pa.), 
460. 

'  In  this  decision,  little  atreas  appears  to  have  been  laid  on  the  presuinptian 
that  the  covenant  against  incnmbrances  was  meant  to  extend  beyond  the  aets  of 
the  covenantor,  from  the  fact  that  there  vat  expreaaly  excepted  "  the  i-faief  rent 
iiming  to  the  lord  of  the  fee,  if  any  such  should  be  due ; "  end  on  the  inaiiia 
that  txpreuio  uniut  ett  txelutio  alttriut,  it  might  be  fairlj  inferred  that  this  wm 
to  be  the  only  exception. 
'  *  2  Wheal.  (U.  S.  S.  C.)  45. 
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evictiou  by  a  prion  legal  claim,  is  to  be  applied  as  a  restriction  to 
both  covenants,  and  if  so,  then  the  action  cannot  be  sustained,  for 
the  declaration  does  not  allege  any  eviction,  or  any  demand  or 
refuBal  to  indemnify  with  other  lands.  There  is  certainly  consider^ 
able  weight  in  the  argument.  It  is  not  unreasonable  to  suppose 
that  when  the  parties  had  provided  a  specific  indemnity  fur  a  prior 
.  claim,  they  mean  to  apply  the  same  indemnity  to  all  the  other 
cases  enumerated  in  tlie  first  covenant.  But  something  more  than 
the  mere  reasonableness  of  such  a  supposition  must  exist  to  authorize 
a  court  to  adopt  such  a  construction.  The  covenants  stand  distinct 
in  the  deed,  and  there  is  no  incongruity  or  repugnancy  in  consider^ 
ing  them  as  independent  of  each  otlier.  The  first  covenant  being 
only  against  the  acts  and  incumbrances  under  the  parties  to  the 
deed,  which  they  could  not  but  know,  they  might  be  willing  to  be- 
come responsible  to  secure  its  performance  by  a  pecuniary  indem- 
nity ;  the  second  including  a  warrant  against  the  prior  claims  of 
strangers  also,  of  which  the  parties  might  be  ignorant,  they  might 
well  stipulate  for  an  indemnity  only  in  lands  of  an  equiralent  value. 
The  case  ought  to  be  a  very  strong  one,  which  should  authorize  a 
court  to  create,  by  implication,  a  restriction  wliich  the  order  of  the 
language  does  not  necessarily  import  or  justify.  Itoughtto  beone 
in  which  no  judicial  doubt  could  exist  of  the  real  intention  of  the 
parties  to  create  such  a  restri(;tion.  It  cannot  be  pronounced  that 
such  is  the  present  case."  ^  So  in  a  recent  case  in  Massachusetts,' 
the  deed  contained  a  covenant  E^inst  alt  incumbrances  except  a 
certain  mortgage,  followed  by  a  general  covenant  of  warranty,  and 
it  was  claimed  for  the  defendant  that  the  exception  of  the  mortgage 

'  So  in  &  gomewliat  recent  case  in  the  Irish  QuePn'H  Bench  (Kean  t>.  Strong, 
B  Irish  Law  R.  74,  where  it  was  urged  that  an  unlimited  covenant  for  the  renewal 
of  a  Icue  wa«  not  qualified  by  a  subsequent  limited  covenant  for  quiet  enjoy- 
ment) it  was  said,  "It  has  never  b«en  held,  and  it  would  be  against  principle  to 
hold  thai  one  distinct  ejprCBB  covenant  should  qualify  anolher  express  covenant 
neither  grainmatically  nor  substantially  cooaeuled  with  the  former;  "  and  see  this 
case  in/ro. 

*  Eatabrook  o.  Smith,  6  Gray,  672.  "  Tbe  question,"  said  the  court,  "how 
far  and  in  what  iotitances  words  of  restriction  and  qualification  annexed  to  one 
coTenant  in  a  deed  conveying  real  eatate  are  to  be  extended  to  other  (.-ovenanti 
therein,  was  discussed  by  Parker,  J.,  in  Sumner  e.  Williams,  8  Masj.  214,  and 
the  adjudged  cases  have  since  been  fblly  colloL-ted  and  compared  in  Sugden  od 
VeDdors,  c.  U,  g  3.  PUU  on  Coveoants,  c.  11,  g  7,  and  Bawie  on  Covenants  for 
Title,  c.  10.  It  would  therefore  be  a  snperfluous  labor  io  this  caae  to  comment 
on  tlioae  numerous  decisiona  and  the  diatinctjona  between  them." 
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in  the  coTQDant  against  inciimbrances  ezteiided  to  the  covenant  of 
varranty,  but  the  court  conceiyed  that  aa  the  two  covenants  were 
not  connected  covenants,  of  the  same  import  and  directed  to  one 
and  tlie  same  object,  tlie  one  was  not  qualified  by  tlie  other.  The 
defendant  might  well  covenant  to  warrant  against  tlie  eviction  of 
the  plainti£r  by  the  holder  of  the  mortgage,  though  he  conld  not 
covenant  against  all  incumbrances  without  rendering  himself  forth-  . 
-with  liable  to  an  action  for  nominal  damages  at  least  for  breach  of 
Buch  covenant.  In  a  late  case  in  Ohio,  however,  where  the  covenants 
were  practically  to  the  same  efifect,  the  authority  of  this  case  was 
denied,  and  a  different  construction  adopted  by  the  court.' 

la  the  case  of  Niiid  V.  Marshall,'  however,  the  covenants  in  the 
assignmeiit  of  a  leasehold  were,  that  notwithstanding  any  act  done 
by  the  seller,  the  lease  was  a  valid  one,  and  further,  that  the  pui^ 
chaser  might  peaceably  enjoy  without  interruption  from  the  seller, 
his  executors,  <&c.,  or  an^  other  person  or  persons  ivkomsoeverhaVnig 
or  lawfully  claiming  any  estate  in  the  premises,  arid  that  free  from 
incumbrances  by  the  seller,  concluding  with  a  limited  covenant 
for  further  assurance.  Here,  then,  were  three  limited  covenants,, 
and  one  —  the  covenant  for  quiet  enjoyment — unlimited,  if  it 
were  to  be  construed  as  standing  alone.  The  plEuntiff  having  been 
evicted  by  a  title  paramount  to  that  of  the  defendant,  it  was 
strongly  urged  that  the  case  wa«  identical  with  Howell  v.  Richards, 
the  limited  covenants  being  those  which  assured  the  title,  and  the 
absolute  one  that  which  assured  the  possession,  and  hence  the  rea- 
soning of  Lord  EUenborough  was  directly  applicable,  and  further, 
that  a  diSerent  construction  would  render  inoperative  the  words, 
*'  or  any  other  person  or  persons  whomsoever,"  It  was,  however, 
held'  that  the  case  was  distinguishable  from  Howell  v.  Richards, 
'which,  it  was  said,  proceeded  mainly  upon  the  exception  of  a  chief 
rent  from  the  covenant  against  incumbrances,  which  thereby  indi- 
cated that  with  that  exception  the  covenant  was  to  bo  a  general 
one ;  but  that  in  this  case  the  covenant  against  incumbrances, 
which  was  unquestionably  limited,  was  intimately  connected  with 
that  for  quiet  enjoyment ;  so  much  so,  that  there  would  be  no  use 
of  superadding  that  no  judgment  suffered  by  the  covenantor  should 

'  Bricber  t>.  Bricker,   11   Ohio  St.  R.  24a     The  weight  of  reuoning  $ai 
anthority  woulJ,  however,  aeem  to  rest  *ith  the  Mwaachusetta  deciiion. 
*  1  Brod.  &  Biag.  319 ;  b.  c.  3  Mooro,  702. 
1  Dnllu,  C.  J.,  Bichardion  and  Bumnighs,  JJ.  (Park,  J.,  diueutiDg). 
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Operate  to  tbo  covenantee's  disturbance,  if  the  covenant  for  qniet 
enjoyment  were  to  stand  absolute  and  unqualified,  that  no  lawful 
claim  whatever  should  operate  to  his  disturbance.  With  respect 
to  the  generality  of  tlie  expression,  "  all  persons  whomsoever,  I 
think,"  said  Dallas,  G.  J.,  "that  those  must  be  construed  to  mean 
persons  of  tlie  description  in  the  other  covenants,  that  is,  persons 
claiming  under  the  covenantor,  or  persons  claiming  under  them." 
But  Park,  J.,  in  dissenting,  observed  that  the  circumstance 
of  tlie  chief  rent  in  Howell  v.  Richards  formed  no  ingredient 
in  the  judgment  in  that  case ;  "  it  was  not  even  hinted  at, 
and  was  only  mentioned  by  Lord  Ellenborough  in  stating  the 
record  ;  "  and  indeed  the  distinction  taken  by  that  learned  judge 
(which  Sugden  has  observed  to  be  a  very  just  one),  between 
the  different  natures  of  the  covenants,  seems  not  to  have  been  ob- 
served in  Nind  v.  Marsliall.^ 

■  In  Dickinson  v.  Hooiues,  8  Gratt.'  (Va.)  S63.  the  authority  of  Nind  v. 
Marsball  was  relied  upon,  but  not  sustained  hj  tbe  court.  A  testator  had 
devised  to  each  of  hia  eons,  John,  Williatn,  KIcbard  and  Armisiead,  to  bia 
.  daughter  Sophia,  and  to  bis  grandson  John,  certain  lands,  and  directed  that  if 
any  should  die,  without  issue  living  at  his  death,  his  estate  should  be  equally 
divided  between  the  survivors.  All  these  devisees  survived  the  teatator,  and 
took  possession  of  the  estates  respectively  devised  to  them.  Soma  years  after, 
John  sold  tbe  estate  devised  to  him,  and  Richard  and  the  other  children  of  tbe 
testator  joined  in  the  covenants  in  tbe  deed  as  follows ;  "  And  ihe  said  John 
Uoomes  for  himself  and  his  heirs,  and  the  said  William,  Richard,  Armistead,  utd 
Wilson  Allen,  and  Sopbia  bis  wife,  for  themselves  and  their  hein,  as  contingent 
devisees  or  legatees,  under  the  vrill  of  Col.  John  Hoomes,  deceased,  by  whom 
said  land  was  devised  to  John  Hoomes,  do  hereby  covenant  and  agree  to  and 
-with  the  said  (purchaser)  that  they  will  warrant  and  defend  the  fee-simple  estate 
and  coiuplete  right  and  title  to  the  said  two  tract*  of  laud,  to  him,  his  beirs  and 
assigns  forever,  against  themselves  and  their  heirs,  and  agiiinst  tbe  claim  and 
demand  of  any  person  or  persons  claiming  from,  by  or  under  tbim,  in  virtua 
of  the  will  aforesaid,  and  do  relinquish  and  fully  confirm  to  tbe  said  (pur* 
chaser)  all  the  right  they  or  their  heirs  now  have,  or  might  or  may  bereaner 
have,  to  said  land  or  any  part  thereof,  to  him  and  his  heirs  and  assigns  for- 
ever, free  from  the  said  John,  William,  Richard,  Armist«ad,  Wilaon  Allen 
and  Sopbia  his  wife,  and  their  heirs,  and  of  all  other  persons  in  the  wbohi 
world."  John,  the  vendor,  and  William,  bis  brother,  subsequently  died  witb- 
oat  issue,  and  Richard  also  died,  leaving  several  children,  who,  claiming  Co  be 
entitled  under  their  grandfather's  will  to  an  undivided  fourth  of  the  land  de- 
vised to  John  (tbe  vendor),  filtd  a  bill  for  a  partition  which  was  sustained 
(see  Dickinson  d.  Hoomes,  1  Gratt.  302),  when  the  purchaser  filed  a  bill  to 
restrain  these  proceedings,  on  tbe  ground  of  other  estates  having  come  by 
descent  to  the  children  of  Kchard,  who,  it  wai   cUimed,  were  liable  on  Um 
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In  conaidering  these  two  cases,  their  difTereDce  seems  to  be  this. 
In  Howell  v.  Kichards  it  was  b;  no  means  clear  tbat  tlie  cove- 
nantor did  not  mean  the  covenants  for  quiet  enjoyment  and  against 
iuciimbraiices  to  be  unlimited,  both  from  the  fact  of  the  chief  rent 
being  the  only  exception  to  the  latter,  and  for  tlie  ressou  that  a 
covenantor  might  not  feel  safe  in  warranting  the  absoluto  perfection 
of  liis  title,  though  ho  would  feel  justified  in  warranting  against  the 
improbable  cotuequencfB  of  a  fiaw  in  it.  Here,  tlien,  the  apparent 
intention  of  the  covenantor,  and  the  rule  verba  cartarum  fortius 
accipiuntur  contra  proferentem  went  together,  and  the  two  cove- 
nants were  accordingly  held  to  be  unlimited.  But  in  Niudv.  Mar- 
shall, if  the  intention  of  the  oovenantor  had  been  that  one  of  the 
covenants  should  be  unlimited,  as  it  might  seem  on  tlie  one  hand  to 
be  from  the  use  of  the  words  "and  all  persons  whomsoever,"  the 
direct  words  of  connection  with  the  other  limited  covenants  would 
have  to  be  disregarded  ;  while  o»  the  other  hand,  if  the  iutetition 
were  tbat  all  the  covenants  should  be  limited  to  his  own  acts,  the 
words  "  and  all  persons  whomsoever,"  would  either  have  to  be 
disregarded,  or  receive  a  somewhat  forced  construction.  There 
cat)  be  little  doubt  that  the  latter  was  the  intention  of  the  drafts- 
man, who  evidently  had  not  in  his  mind  the  train  of  reasoning 
noticed  by  Lord  Ellenboroiigh,  and  in  tltis  dilemma,  tlie  intention 
of  the  covenantor  was  construed  with  much  liberality.' 
cOTenantB  of  their  father.  It  wu  coDtended  for  the  defendants  th&t  the  cove- 
nant of  warranty  iru  obviously  restricted  to  the  claimB  of  Riuhard,  "aa  con- 
tingent devisee,"  only,  and  not  In  any  otber  cbarot-ter,  and  that  the  expresaion, 
"  of  all  other  persons  in  the  world,"  introduced  at  the  end  of  the  clause, 
could  not  enlarge  the  covenant.  It  was  briefly  held,  however,  bj  the  court, 
that  the  covenant  of  the  father  did  extend  to  the^present  claim  of  bla  diildren. 
Id  this  case,  (be  student  must  not  mistake  the  dissenting  opinion  of  Moncure, 
J.,  which  is  fifty-five  pages  long  (pp.  383-438),  for  the  opinion  of  the  nujorit7 
of  the  court,  which  was  delivered  by  Allen,  J.  (p.  438),  and  occupies  but  a 
single  page,  as  the  former  opinion  is  printed  first,  immediately  after  the  argu- 
ments of  counsel. 

'  Indeed,  the  rule  of  law  which  puts  a  strict  construction  on  the  words 
of  tiA  party  using  them,  is  as  to  this  subject  seldom  or  never  applied, 
except  where  the  intention  of  the  covenantor  evidently  hanuonizea  with  the 
rule,  and  its  application  is  therefore  useless.  It  is  uenainly  bard  on  the  one 
hand  t^at  the  use  of  a  certain  form  of  expression  should  fasten  upon  a  party 
ft  liability  where  there  are  otiier  expressions  which  raise  a  doubt  as  to  whether 
he  intended  that  such  should  be  the  case ;  but  as  was  said  by  Bayley,  J.,  in 
Barton  v.  Filsgerald,  16  East,  546,  '*  I  admit  that  the  words  of  a  covenant  may 
be  restrained  by  other  words  in  the  deed,  if  we  can  see  a  clear  intention  to 
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Id  a  somewhat  recent  case,^  a  house  which  had  beea  the  property 
of  Add  Hopley  was,  after  her  deatli,  sold  by  her  daughter  as  her  heir, 
whose  husband  coreiianted  with  the  purchaser  that  notwithstanding 
anj  act  or  derault  of  him,  his  wife,  or  Ann  Hopley ,  the  grantors  were 
seised — tliat  notwitlistanding  any  such  act  or  default,  they,  or  one 
of  tliem,  had  good  right  to  convey  —  that  the  covenantee  should 
quietly  enjoy  without  interruption  from  them  or  eitlier  of  them,  or 
any  one  claiming  under  Ann  Hoptey  —  and  tliat  the  grantors,  and 
every  one  claiming  under  them  or  under  Ann  Hppley,  should  make 
further  assurance  upon  reasonable  request.  It  turned  out  that 
the  daughter  was  illegitimate,  and  tlio  purchaser  was  evicted  by  the 
rightful  heir.  It  was  dear  that  the  ouly  covenant  upon  which  the 
reatraio  them  (ioia  tbe  other  pnna  of  the  deed.  But  it  vould  be  a  very  danger- 
aua  rule  if  it  were  to  be  applied  to  every  c&se  where  ingenuity  can  show  that  bj 
giviDg  the  natural  meaning  to  the  words  of  the  general  covenant,  other  worda  in 
other  parta  of  the  deed  might  be  rendered  nugatory."  This  case  of  Barton  r. 
Fitzgerald  depended,  u  Sugden  says  of  it,  oo  very  particular  circumstaucea. 
In  an  assignment  of  a  lease,  reciting  the  leaae  to  be  for  tfae  term  of  ten  }«ar«, 
diere  waa  a  coTenant  that  the  vendor  had  done  no  act  to  incumber,  except  an 
underlease,  "  and  also,"  that  the  lease  was  lubaiBting,  and  not  void  or  voidable, 
together  with  limited  covenants  for  quiet  enjoyment  ami  for  further  assurance. 
It  turned  out,  though  there  waa  no  mention  of  it  in  the  recital,  that  tfae  lease  wa* 
for  ten  years,  if  another  should  so  long  live,  and  upon  the  death  of  the  e«jfut  ^u^ 
n'e  the  term  expired,  when  the  purchaser  brought  covenant.  It  was  held  by 
Ixird  Elleoborough,  the  other  judges  concurring,  that  the  second  covenant  waa 
general  and  unlimited,  and  could  not  be  restrained  by  the  limited  ones.  Tho 
opinions  proceeded  mainly  on  the  recital,  which  was,  that  the  premises  were 
demised  for  a  term  of  ten  yean,  and  that  by  assigument  in  the  following  year 
they  hod  become  vest<;d  in  the  then  assignor  for  the  remainder  of  the  tuna. 
'•  Then  when  he  covenants,"  saidLe  Blanc,  J.,  "  that  the  lease  is  valid  in  law  for 
the  premises  thereby  assigned,  is  not  that  a  covenant  that  it  is  a  lease  valid  for 
the  whole  term  for  which  it  is  before  expressed  that  it  had  to  ran  P  "  and  Lord 
Ellenborough  said,  "If  the  rest  of  the  covenants  had  imported  a  contrary  intent 
to  Ibe  general  words  then  appearing  to  have  been  improvideutty  introduced  into 
one  part  of  a  deed,  the  case  would  have  admitted  of  a  different  consideration," 

In  the  very  recent  case  of  Coates  v.  Collins,  Law.  K.  6  Q.  B.  469,  a  tenant 
for  three  lives  conveyed,  with  the  ordinary  covenants  for  title  limited  to  his  own 
acta,  and  a  covenant  that  the  lease  was  a  good,  valid  and  subsisting  lease  in  the 
law  for  the  said  three  lives,  and  not  forfeited,  surrendered  or  become  void  or  avoid- 
able. One  of  the  catuit  que  vie  tieing  then  dead,  the  assignee  brought  covenant, 
but  the  court  held,  ibough  with  much  doubt  and  one  judge  dissenting,  that  the 
mention  of  the  three  lives  was  mere  matter  of  description,  and  that  the  covenant 
only  amounted  to  a  covenant  that  the  lease  was  still  subaisting,  and  not  tliat  the 
tliree  lives  were  still  in  existence. 

<  Young  B.  Raiucock,  7  C.  B,  810. 
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plaintiff  could  recover  was  that  for  qaiet  eujoyment,  as  the  entiy  of 
the  heir  was  not  caused  by  any  act  or  default  of  Ann  Hopley.  The 
defendant  therefore  contended,  on  the  authority  of  Browning  v, 
Wright  and  Nind  v.  Marshall,  that  the  restrictive  words  must  be 
drawn  down  from  the  first  two  covenants  and  embodied  in  the  third, 
but  the  court  ordered  judgment  to  be  entered  for  the  plaintiff.' 

So  where,^  in  the  assignment  of  a  lease  from  the  plaintiET  to  the 
defendant,  the  latter  covenanted  that  he  would,  during  so  long  as  he 
should  be  iu  possession  of  the  rents  and  profits,  pay  to  the  original 
lessors  the  rent  reserved,  and  perform  the  covenants  contained  in 
the  lease  from  them  to  the  plaintiff,  and  keep  him  harmless  and 
indemnified  of  and  from  the  rents  and  covenants.  The  breach 
assigned  was  that  certain  rents  became  due  to  the  owners  of  the 
reversion,  which  the  plaintiff  was  obliged  to  pay,  and  the  jnry 

'  "It  c&nnot  be  disputed,"  a&id  Colbnan,  J.,  *rbo  delivered  the  opinion  of 
tlie  court,  "  that  the  general  introductoij  words  of  one  of  the  usual  coveu&nts 
for  title  may  be  drawn  down  in  this  way  and  applied  to  others  in  which  they  are 
not  to  be  found,  xhere,  &om  what  is  found  in  other  parts  of  the  deed,  it  appeara 
that  such  must  have  been  the  intention  oF  the  partiea.  Bat,  admitting  this  prin- 
dpie,  the  question  will  remain,  what  reason  there  ia  for  introducing  into  tiie 
present  cOTenant,  by  implication,  a  restrictive  claoae  which  is  not  found  ia  it. 
The  covenant,  read  without  the  restrictiTe  clause,  seems  to  be  a  reasonable  and 
usual  one.  The  estate  in  qnestioa  is  recited  to  have  been  parehased  by  Mrs. 
Hoplej,  and  is  Boid  By  one  purporting  to  represent  her  as  heir,  Oo  such  a  con- 
veyance, it  would  be  reasonable  to  expect  that  the  estate  should  be  cleared  from 
Boy  charges  from  Mrs.  Hopley  downwards  to  the  present  purchaser,  and,  accord- 
ingly, the  covenant,  as  it  stands,  is  a  covenant  for  qniet  enjoyment  against  any 
lawful  let,  Ac,  by  Rainoock  and  wife,  or  by  any  other  person  lawfiilly  or  equita- 
bly claiming  irom  or  under  Raincock  and  wife,  or  either  of  them,  or  the  said 
Ann  Hopley.  The  covenant,  as  it  standi,  without  the  restrictive  words,  ia  quite 
consistent  with  the  covenant  for  further  assurance,  by  which  it  is  covenanted  that 
Baincock  and  wife,  and  every  other  person  claiming  under  them  or  either  of 
them,  or  under  Ann  Hopley,  shall  make  Amber  aunrance  on  every  reasonable 
reqaest.  But  if  the  resbictive  words  which  it  is  sought  to  introdnoe  into  the 
covenant  for  quiet  enjoyment  are  to  be  considered  as  introduced  into  it,  and 
have  the  effect  contended  for, — that  the  entry  by  Peter  Hopley,  not  being  occa* 
noned  by  any  act  or  defknlt  of  Mrs.  Hopley,  is  not  a  t»vach  of  the  covenant  for 
quiet  enjoyment,  —  this  inconsist«noy  wiU  result  from  it,  that  the  covenant  for 
quiet  enjoyment  will  not  extend  to  protect  the  purchaser  from  a  disturbance  by 
Peter  Hopley,  but  the  covenant  for  further  aisnranoe  will  entitle  the  purchaser 
to  a  conveyance  frnm  Peter  Hopley  of  his  right  to  llie  estate,  or  in  case  of 
refasal,  entitle  him  to  maintain  an  action  against  the  present  defendant  fbr  such 

*  Crossfield  e.  Morrison,  7  C.  B.  286. 
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having  found  that  the  defendant  vas  not  in  poBsession  of  the  rents 
and  profits  at  that  time,  the  latter  contended  that  the  covenant  to 
indemnify  was  restricted  to  such  time  as  he  should  be  in  possession. 
But  the  court  held  that  the  possibility  of  a  resale  must  have  entered 
into  the  minds  of  the  parties.  On  such,  sale  taking  place,  it  waato 
.  tie  expected  that  covenants  vould  be  entered  into  by  the  purchaser 
to  perform  tlie  covenants  of  the  original  lease,  but  the  purchaser 
might  make  default  in  performing  them,  and  it  was  therefore  rea- 
sonable the  pluntiff  should  require  from  the  defendant  a  covenant 
to  indemnify  him  agaiust  any  breach  of  those  covenants.  It  was 
therefore  held  that  the  covenant  to  indemnify  was  not  restricted, 
and  judgment  was  entered  for  the  plaintiff  non  obstante  verediOo? 

Second.  But  where  the  first  covenant  is  general,  a  subsequent 
limited  covenant  will  not  restrain  the  generality  of  the  preceding 
oovenaut,  unless  an  express  intention  to  do  bo  appear,  or  unless 
the  covenants  be  inconsistent.' 

In  au  early  case,^  on  an  assignment  of  a  lease,  the  vendor  cove- 
nanted that  it  was  a  valid  lease,  and  should  bo  endure  during  the 
remainder  of  the  term,  whicli  wae  followbd  by  limited  covenants 
for  quiet  enjoyment  and  against  incumbrances  ;  and  it  was  held 
that  the  generality  of  the  preceding  covenant  was  not  restrained 
by  the  latter.*     So  where,^  on  an  assignment  of  certain  shares  in  a 

'  In  Belcher  v.  Sikes,  6  Bam.  &  CresB.  18S,  on  the  diiBolution  of  a  coput- 
nerahip  for  supplying  tha  nAty  with  proviiiona,  it  was  covenanted  by  one  of  the 
partners,  that  QOtwiltutanduig  any  act  done  by  him,  it  abould  be  lawful  for  the 
Other  partner  to  recmve  the  mone/,  debta  and  premiaea  thereby  aasig^ed,  without 
an;  let,  suit,  interruption  or  denial  of  the  sasignor,  hia  eiecotors  or  adminiatra- 
ton,  or  any  person  claiming  under  him  or  them,  and  it  waa  held  that  a  receipt 
of  money  hy  the  executor  of  the  assignor  was  a  breach  of  the  covenant,  tbo 
words  of  limitation  being  inconsiiteut  with  the  labaeqQent  part  of  the  covenant. 

*  This  proposition  wai  approved  in  Peters  v.  Grubb,  9  &arris  (Fa.),  160 
(see  the  caeu  supra,  p.  189),  as  also  in  Rowe  v.  Heath,  23  Tex.  619,  citing  the 
text.  In  Cnuu  e.  Loud,  23  Iowa.  S20,  the  question  arising  under  such  cove- 
nants was  led  undecided.  The  student  must  not  mistake  the  only  printed 
opinion,  which  a  the  dissenting  one,  for  the  opinion  of  the  court. 

'     >  Gainsford  v.  Griffith,  1  Saund.  68. 

*  Lord  Eldon  said  of  this  case  (in  Browning  e.  Wngbt),  that  Uie  assignor 
teemed  to  have  said,  "  I  not  only  covenant  for  the  goodness  of  my  ^tle,  bnt 
that  you  shall  enjoy  under  that  title,  without  any  interruption  from  me."  In  the 
elaborately  reasoned  case  of  Sumner  t).  Williams,  8  Uaas.  162,  the  members  of 

*  Hesse  V.  SleveDson,  S  Bos.  &  Fnll.  fi6d. 
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patent  for  paper-making,  there  vas  a  coreaaat  of  full  power  aad 
authority  to  make  the  aBsignment,  and  that  the  coTenantor  had  not 
done  any  thing  to  forfeit  any  right  or  authority  he  ever  had,  £c., 
Lord  Alvanley  held,  that  uuleas  it  irresistibly  appeared  that  the 
parties  could  not  intend  to  make  a  geuetal  covenant,  the  court 
ought  not  to  indulge  them  in  leaving  out  words  which  are  ordi- 
narily introduced,  and  by  which  the  real  meaning  of  the  parties 
might  be  plainly  understood  ;  and  as  the  words,  "  noiwithstanding 
any  act  done  by  him,"  were  omitted  from  flie  first  covenant,  the 
omission  of  these  words  was  of  itself  decisive,  as  the  attention  of 
the  purchaser  was  not  called  by  any  words  to  the  intent  of  the 
vendor  to  confine  his  covenant  to  his  own  acts,^  and  it  was  well 
added,  that  the  rule  of  construcUon  in  Browning  v.  Wright  had 
never  been  carried  to  such  a  length  as  to  decide  that  because  some 
clausea  are  introduced  into  a  deed  which  do  uot  add  to  the  security 
provided  by  the  other  clauses,  the  secarity  bo  provided  is  to  be 
restrained.^ 

the  court  differed  as  to  the  eS'act  produced  by  the  inserUon  of  a  limited  covenant 
agunst  incumbrances  between  preceding  and  subsequent  unliuiited  covenanta 
for  seisin  and  of  warrant}',  Parker,  J.,  being  of  opinion  that  the  limited  cove* 
nant  qualified  the  others,  nhicb  might  be  considered  "  as  limited  and  restrained 
in  tbeir  operation  bj  the  whole  context  of  the  deed."  There  were  apecial  cii^ 
cumatanc-ea  connected  with  these  covenants,  which  might  tend  to  lead  to  this 
conclusion.  They  were  made  by  adminittnitora,  and  although  a  majority  of  the 
court  held  tbem  peraonally  liable  on  their  covenants,  yet  the  circumstance  of 
their  acting  en  aalre  droil,  did  certainly,  as  the  learned  judge  remarked,  aid  the 
coQstrnttion.  It  was,  however,  said  by  Sewall,  J.,  that  "  covenanta  respecting 
the  seidin,  the  power  to  convey  and  the  general  title,  made  without  restriction, 
may  well  consist  with  a  reatrictive  covenant  against  incumbrances.  And  taken 
together,  the  aevoral  covenants  recited  stand  unconnected  in  sense  and  expres- 
sion, and  uncontrolled  the  one  by  the  other." 

'  It  should,  however,  be  noticed  of  this  case,  tliat  there  are  many  reasons 
why  the  covenants  in  the  aesignmeot  of  such  a  patent  should  be  interpreted  with 
the  greatest  strictness  against  the  party  making  them.  In  England,  it  seems 
that  general  covenants  for  title  are  usually  required  in  such  assignments ;  2 
Davies'  Conv.  455  (2d  ed.).     See  su;ira,  Ch.  II. 

'  In  Atty.-Gen.  e,  Purmort,  6  Paige  (N,  Y.),  620,  there  was  a  general 
warranty  to  the  grantee  and  his  heirs,  "  and  if  he  or  they  shall  be  legally  evicted, 
to  pay  the  value  of  Ibe  premises  with  the  improvements  at  the  time  of  su<^ 
eviction,  with  the  legal  and  necessary  charges  of  defending  the  same,  i/'6yr«cuon 
of  any  incumbrance  of  tk«  said  parly  of  tke  firtt  part,  hia  keirt  or  atiiffnt" 
This  deed  was  delivered  as  a  general  warranty  deed,  the  clause  in  italics  being 
inserted  in  the  handwriting  of  the  grantor,  who  was  an  attorney,  at  the  end  of 
the  covenants,  which  were  printed ;  and  it  was  urged  that  the  grantor  intended 
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But  in  an  early  case  in  New  York,  the  vendor  covenanted  that 
he  was  well  eeieed  of  the  premiseB,  and  had  good  right  to  convey 
them,  to  which  was  added  a  covenant  of  warranty  "  against  all 
claims  and  demands  whatever,  except  the  lord  of  the  Boil,"  and  it 
was  held  that  these  words  expressly  declared  to  the  grantee  that 
there  was  a  lord  of  the  soil,  and  it  oould  not  be  supposed  that  the 
grantor  could,  in  one  line,  covenant  absolutely  that  he  was  seised, 
when  he  adnlitted,  and  it  was  so  understood  by  both  parties,  that 
there  was  a  lord  of  the  soil,  who,  in  the  next  covenant,  was  excepted 
from  its  operation.  The  exception  was,  it  was  said,  manifestly 
intended  to  apply  to  both  covenants.^  So  in  a  case  in  the  fix- 
chequer,^  tlie  first  two  covenants,  viz.,  for  good  title  and  for  riglit 
to  convey,  were  unlimited ;  the  last  two,  for  quiet  enjoyment  and 
against  incumbrances,  were  limited  to  the  acts  of  the  covenautor, 
but  the  court  held  that  it  was  the  intention  of  the  covenantors  by 
the  first  two  covenants  to  bind  themselves  that  the  vendees  should 

b;  this  clante  to  reatrain  knd  qn&lify  all  hta  prior  coveDanta  for  title  (aa  wis  also 
Uie  case  in  Cruin  c.  Loud,  23  Iowa,  219),  and  therefore  rraadulentl]'  delivered 
the  deed  aa  containing  a  general  warranty.  But  Walworth,  Ch.,  said,  "  I  think 
it  very  evident  from  the  whole  transaction  tbat  the  written  clause  waa  inserted 
in  the  deed  by  him  for  a  different  and  much  more  honest  purpose.  The  printed 
blank  used  upon  that  occasion  was  from  a  form  which  I  bad  mjself  prepared  and 
had  printed,  to  be  need  only  in  special  cases.  And  the  concluding  cUnee, 
making  the  grantor  liable  in  case  of  eviction  for  the  full  value  of  the  premises, 
with  the  improvements  at  the  time  of  such  eviction,  without  reference  to  the 
amount  of  the  consideration  expressed  in  the  conveyance,  was  not  usually 
inserted  in  full  covenant  warranty  deeds.  The  defendant  had  a  right  to  Uie 
written  qualiGcation  of  this  extraordinary  and  uniunal  covenant  to  the  case  of  an 
eviction,  on  account  of  an  incumbrance  created  by  himself.  I  am  satisfied, 
tlierefore,  that  he  inserted  the  written  clause  for  this  purpose  only,  and  not  to 
qualify  or  alter  the  legal  effect  of  the  other  covenants  in  the  conveyance." 

<  Cole  V.  Hawes,  2  Johns.  Cas.  203.  The  student  should  be  careful  not  to 
rely  too  strongly  on  this  case  in  practice. 

In  Phelps  0.  Decker,  10  Mais.  267  (cited  supra,  p.  71,  n.  3,  as  to  another 
point),  after  the  description  of  the  premises,  it  was  said,  "  the  above  is  warrantMl 
fromall  claims  and  demands  whataoeveT,  osfaras  the  Connecticut  and  Susquehanna 
Company  Purchase  extends,  and  is  regularly  made ; "  then  followed  general  cove- 
nants for  seisin,  of  right  to  convey,  for  qaiet  enjoyment  and  of  warranty.  The 
defendant  pleaded  that  all  the  estate  of  the  Susquehanna  Company  came  to,  and 
was  veated  in  the  plaintiff,  which,  on  demurrer,  was  held  bad,  the  court  being 
clearly  of  the  opinion  that  the  general  covenants  were  not  restruned  by  the 
alleged  limitation  as  to  the  title  of  tlie  Susquehanna  Company. 

•  Milner  p.  Horton,  M'CleL  647. 
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bare  a  good  estate  to  far  atretUdin  £A«n),  and  therefore  considered 
them  as  qualified  by  the  subsequent  coveiianta. 

But  aooQ  after,  this  case  was  overruled  by  one  in  the  King's 
Bench,^  where  the  vendor  sold  b;  virtue  of  a  power,  and  cove- 
nanted  that  the  power  was  in  full  force  and  that  he  had  good  right 
to  convey,  which  was  followed  by  limited  covenants  against  incum- 
brances, for  quiet  ei^oyment  and  for  further  assurance,  and  the 
court  said  that,  looking  at  all  the  cases  which  were  cited  for  the 
defendants,  there  was  only  one  ^  where  a  general  covenant  had 
been  held  to  be  qualified  in  the  manner  here  contended  for,  unless 
there  appeared  something  to  connect  it  with  a  restrictive  covenant, 
or  unless  there  were  words  in  the  covenant  itself  amounting  to  a 
qualification  ;  and  it  was  further  said  that  having  considered  that 
case  again  since  the  argument,  the  court  could  not  feel  itself  bound 
by  its  authority,  and  therefore  concluded  that  the  covenant  declared 
npon,  being  unqualified  in  itself,  and  unconnected  with  any  words 
in  the  qualified  covenant,  must,  in  a  court  of  law,  be  considered  as 
an  absolute  covenant  for  title." 

■  Smith  r.  Gonptoa,  S  Bam.  &  Adolph.  189. 

•  Milner  p.  Horton,  wii  supra, 

*  So  in  an  eariy  cue  in  PennaylTania,  Bender  e.  Frombei^r,  4  Dall.  UO, 
whicb  tru  decided  three  yeuv  aStei  Hesse  e,  StevensoD,  though  without  referring 
to  that  cue,  Tilghmui,  C.  J.,  Ilins  introdaced  tbe  atAtement  of  the  covenants 
contained  in  the  deed:  "Isubscribe  to  the  principle  laid  down  by  Lord  Eldoa 
in  the  case  of  Browning  p.  Wright,  cited  on  the  part  of  the  defendant,  that 
where  it  manifNtl}'  appears  from  a  consideratioQ  of  ever}'  part  of  tbe  deed  that 
no  more  than  a  special  warranty  was  intended,  it  shall  be  so  construed,  altbongh 
the  deed  in  one  part  contains  words  of  corenant  of  more  general  import.  To 
this  rale  I  add  the  two  following  ones:  That  in  construing  a  deed,  no  part  shall 
be  rejected  anless  it  produce*  contradiction  or  absurdity,  and  that  in  doubtful 
cases  a  deed  is  to  bo  construed  in  favor  of  die  grantee.  Tbe  deed  in  question 
contains  a  conveyance  by  the  words  grant,  bargain  and  tell ;  a  covenant  that  the 
grantor  is  seiaed  of  a  good  estate  in  fee-simple,  subject  to  no  incumbrances  but 
a  certain  ground-rent,  and  a  covenant  of  special  warranty.  It  bos  been  the 
prevailing  opinion  that,  by  "virtue  of  an  Act  of  Assembly  passed  in  the  year 
1715,  the  words  grant,  bargain  and  sell  have  the  force  of  a  general  warranty, 
noless  restrained  by  subsequent  expressions.  To  qualify  the  general  war- 
ranty, it  has  been  the  custom  of  scriveners  to  insert  a  clause  of  special 
virran^.  And  I  beUeve  it  is  inserted  pretty  mutb  as  a  matter  of  course, 
nnless  in  cases  where  tbe  parties  agree  on  a  general  warranty.  .  .  .  Tbe  defend- 
ant contends  that  his  intent  was  to  give  no  more  than  a  special  warranty, 
becanse  the  clause  of  special  warranty  is  inconsistent  with  and  contradictory  to 
a  general  warranty.    Now,  in  this,  I  cannot  agree  with  him.     It  is  certain  (hat 
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So  in  a  case  in  MasB&chusetts,  a  vendor  covenanted  that  he 
was  lawfully  seised  in  fee  of  the  premises,  and  had  good  right 
to  sell  and  convey  them  to  the  plaintiff,  and  that  as  to  a  certain 
portion  thereof  extending  westward  from  a  given  boundary,  the 
same  was  free  of  all  incumbrances,  and  he  would  warrant  and 
defend  it  against  the  lawful  claims  of  all  persons.'  "  It  was  con- 
tended by  the  defendant's  counsel,"  said  the  court,  "  that  the 
covenant  of  seisin  was  to  be  considered  as  limited  in  the  same 
manner  as  tlie  other  covenants.    If  the  parties  had  so  intended, 

the  special  warranty,  and  more,  ia  included  in  tbe  general  one.  It  is  an  iuacco- 
rate  mode  of  conveyancing;  but  there  is  no  absurdity  or  contradiction  in 
making  one  coienant  against  yourself  and  your  heirs,  and  another  against  all 
mankind.  The  special  warranty  was  unneceasary,  and  it  is  to  be  attributed  to 
the  ignorance  of  the  ECrivener,  who  probably  thought  it  was  a  matter  of  course, 
without  intending  to  a&ect  the  more  general  preceding  covenant;  or  perhaps  he 
might  think  it  necessary  to  guard  against  the  effect  of  the  word*  grant,  bargain 
and  sdl,  used  in  the  first  part  of  the  deed,  because  tbe  estate  was  subject  to  a 
ground-rent,  as  appears  from  the  general  covenant,  in  which  it  is  said  that  the 
estate  is  free  from  all  incumbrances  except  the  said  ground-rent.  It  has  bwn 
urged  that  it  is  all  one  coveaaid,  because  tbe  special  warranty  ii  connected  with 
the  preceding  general  corenant  by  the  words  and  that.  It  is  very  common  to 
connect  a  covenant  of  tDarraniy  and  a  covenant  for  further  assurance  by  these 
expressions.  But  what  I  may  rely  on  ia  the  intent  of  the  parties  manifested  in 
the  deed  Considered  altogether.  I  do  not  conceive  it  is  possible  for  a  man  of 
common  sense  to  declare  tbat  he  engages  that  he  had  a  perfect  estate  in  fee- 
simple,  and  had  a  good  right  to  convey  such  perfect  estate,  without  intending  to 
warrant  to  a  greater  extent  than  against  himself  and  his  heirs.  These  are  no 
technical  expressions,  but  such  as  every  able  man  understands,  which  ia  not  the 
case  with  a  special  warranty.  To  a  common  man  it  is  not  very  intelligible  that 
there  should  ever  be  occasion  to  warrant  and  defend  against  himself  and  ail  per- 
sona claiming  under  bim,  for  it  is  very  natural  to  suppose  that  when  a  man  has 
used  words  sufficient  to  convey  his  estate  to  a  third  person,  be  haa  necessarily 
done  enough  to  bar  himself  and  all  persons  claiming  under  him,  without  calling 
in  the  aid  of  a  special  warranty.  In  short,  the  insertion  of  tbe  clause  of  special 
warranty  is  generally  the  act  of  scriveners;  but  I  presume  that  no  scrivener 
could  be  so  stupid  as  to  insert  a  covenant  that  ■  the  grantor  was  seised  of  an 
indefeasible  estate  in  fee,'  unless  he  had  been  told  by  the  parties  that  a  general 
warranty  wai  intended.  I  am  therefore  of  opinion  that  tbe  special  warranty  in 
this  deed  has  not  the  effect  of  controlling  the  precedent  general  covenant." 
Although  tbe  decision  in  this  case  is  no  longer  law  as  applied  to  the  statute  to 
which  it  refers  (it  having  been  soon  after  held  that  the  covenants  implied  by  it 
were  all  limited,  and  none  of  them  general  covenants),  yet  it  explains  very 
clearly  the  general  rule  which  waa  referred  to  in  Hesse  e.  Stevenson  and  Smith 
e.  Compton. 

>  Cornell  e.  Jackson,  3  Cush.  (Mass.)  506. 
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tbey  vould  have  ao  ezpresBed  their  intentioa  in  the  restricting 
olause.  We  cannot  add  to  the  language,  unlesa  it  can  be  made 
clearly  to  appear  that  a  word  was  omitted  by  mere  mistake. 
Nothing  of  this  kind  appears  in  any  part  of  the  deed,  but  quite  to 
the  contrary  ;  for  if  the  intention  of  the  parties  was  to  limit  all  the 
corenants  alike,  it  would  undoubtedly  have  been  so  expressed. 
There  was  a  good  reason,  probably,  why  a  distinction  was  made 
between  the  covenant  of  seisin  and  the  other  covenant,  for  if  the 
plaintiff  should  have  been  evicted  by  a  paramount  title,  it  would 
have  beeu  a  breach  of  the  covenant  of  warranty  and  against 
incumbrances,  a  paramount  title  being  an  incumbrance.  But 
such  a  title  does  not  afiFect  the  covenant  of  aeiain.''  Host  decidedly, 
therefore,  the  construction  of  the  deed  contended  for  by  defendant's 
counsel  OD  this  point  cannot  be  tuaintainod.'" 

Third.  As,  on  the  one  hand,  a  subsequent  limited  covenant  does 
not  restrain  a  preceding  general  covenant,  so,  on  tlie  other  hand,  a 
preceding  general  covenant  will  not  enlarge  a  subsequent  limited 
covenant. 

In  an  early  case,'  one  seised  of  an  estate  under  a  grant  from  the 
Crown,  in  conveying  it  to  a  purcliaser  recited  tlie  letters-patent 
and  tlie  conveyances  from  thence  down  to  himself,  and  covenanted 
that  he  was  seised  in  fee,  that  he  had  good  power  to  convey  and 
that  there  was  no  reversion  in  the  Crown  notwithstanding  any  act 
done  by  him.  The  court  below  lield  that  these  last  words  re- 
strained the  generality  of  the  first  two  covenants ;  but  this  was 
reversed  on  writ  of  error,^  and  it  was  held  tliat  the  restrictive 
words  did  not  extend  to  the  preceding  covenants,  "  and  the  only 
ground  on  which  I  supposed  the  court  to  have  proceeded,"  said 
Lord  Eldon,  in  speaking  of  the  case,  in  Browning  v.  Wright,  "  is 
this,  that  they  considered  it  to  have  been  the  intention  of  the 
parties  that  the  vendor  should  enter  into  an  absolute  covenant  for 
his  seisin  in  fee  in  all  cases  but  one,  namely,  that  he  should  not 
be  liable  on  tlte  objection  of  a  reversion  existing  in  tlie  Crown,^ 

'  This  expreBsion  rekn  to  a  pecuU&r  view  taken  of  the  covenant  Tor  seisin  in 
some  of  the  Nortlii?TD  States,  which  fans  been  expUined  supra,  p.  66  et  teq. 

*  See  also  Rigby  p.  Great  West.  Rail.  Co.,  4  Exib.  320. 

'  Trenchard  v.  Hoskios,  Winch,  91 ;  a.  c.  Lilt.  R.  62,  6a,  203. 

*  See  1  Sid.  328,  and  1  Saund.  60. 

'  "  In  grants  of  land  by  the  Crown,"  Bays  Sugden,  "  it  is  usual  to  reserve  a 
revemon,  which  the  grantee  cannot  bu." 
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unless  that  rerereion  appeared  to  have  been  vested  ia  the  Crowi 
by  his  own  acts." 

Fourth.  Where  the  covenants  are  of  divers  naturea,  and  coiicem 
difierent  things,  restrictive  words  added  to  one  shall  not  control 
the  generality  of  others,  though  they  all  relate  to  the  same  land. 

Thus  in  Crayford  v.  Crayford,^  where  a  vendor  covenanted  that 
he  was  seised  in  foe,  notwithstanding  any  act  done  by  him  or  his 
ancestors ;  that  there  was  no  reversion  in  the  Crown  ;  that  the 
estate  was  of  a  certain  annual  value,  and  that  the  plaintiff  should 
enjoy  the  same  dischai^ed  from  all  .incumbrances  made  by  bim  or 
hie  ancestors,  it  was  held  that  "  the  covenant  for  value  was  an 
absolute  and  distinct  covenant,  and  had  no  dependence  upon  the 
first  part  of  the  covenant ; "  and  in  a  subsequent  similar  case  the 
construction  was  the  same.^ 

The  comparative  absence  of  American  authority  upon  this  sub- 
ject, which  must  have  been  observed  by  the  student,  is  owing  not 
only  to  the  fact  that  the  niceties  of  English  conveyancing  have  been 
but  little  adopted  in  this  country,  but  in  many  of  the  States  some  or  - 
all  of  the  covenants  for  title  are  implied  by  statute  from  the  use  of 
the  words  of  grant,  and  all  the  covenants,  when  thus  implied,  have 
generally  been  cast  in  the  same  mould,  so  that  there  is  no  dia- 
tinction  between  them  as  to  one  being  more  general  or  more  limited 
than  anotlier. 

Covenants  for  title  may  also  obviously  be  limited  and  restrained 
by  any  express  agreement  contained  in  the  deed.     In  an  old  case, 

'  Cro.  Cir.  106. 

*  Hugbea  v.  Berniet,  Cro.  Car.  495 ;  8.  c.  W.  Jones,  403.  lo  Rich  r.  Rich, 
Cro.  EIIe.  43,  Lord  Rich  covenanted  tlutt  certain  lands  coDveyed  to  Ladj  Rich, 
tbe  plaintiff,  for  her  jointure,  were  or  the  yearly  value  or£l  ,000,  and  ehould  ao 
continac  notirithatanding  any  act  done  or  to  be  done  by  him,  "  and  the  action 
was  brought  Tor  that  the  lands  were  not  of  the  yearly  value  of  £1,000,  but  it  waa 
adjudged  against  ihe  pluntiff ;  for  the  words  '  notwithstanding  any  act '  extend 
aa  well  to  the  time  of  the  covenant  made  as  to  the  time  future,  and  though  they 
were  not  then  of  that  value,  the  covenant  was  not  broken,  except  some  act  done 
by  him  was  the  cause  of  it."  The  distiuctioa  between  these  caacs  is  sufficiently 
obvious.  So,  also,  in  the  somewhat  recent  case  of  Eean  v.  Strong,  9  Irish  Law 
R.  74,  a  covenant  for  renewal  was  held  to  be  distinct  from  and  unqualified  by 
the  covenant  for  quiet  enjoyment. 
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vhere  the  covenants  vere  general,  tlie  defendant  pleaded  that  it 
vas  further  agreed  in  the  same  indenture  that  all  the  covenants 
therein  aliould  not  extend  further  than  to  acts  done  by  Uie  vendor 
and  his  heirs,  and  although  the  agreement  was  "  a  remote  one  in. 
the  end  of  the  deed  and  far  distant  from  the  other  covenants,"  it 
was  nevertheless  held  to  qualify  them.^  So  where  there  is  a  contem- 
poraneous sealed  agreement,  as  in  a  case  in  Texas,  where  the  deed 
contained  a  general  covenant  of  warranty,  and  the  condition  of  a 
bond  executed  at  the  same  time  was  that  if  the  land  should  be  re- 
covered by  any  one  claiming  the  same  within  three  years  thereafter, 
the  purchaser  was  to  recover  back  the  amount  he  had  paid  the  vendor, 
tho  court  held  tliat  the  bond  was  merely  a  limitation  of  tlie  amount 
of  damages  to  be  recovered  by  the  vendee  in  case  of  eviction  within 
the  three  years,^and  that  after  the  expiration  of  that  time  the  gen- 
eral warranty  was  in  force  for  the  full  amount  which  might  be  re- 
coverable at  law.* 

So,  of  course,  certain  defects  of  title  or  incumbrances  may  be  ex- 
cepted from  the  operation  of  the  covenants  or  some  of  tliem,^  as  has 
been  already  shown,  but  such  exception  must  appear  clearly  on  the 
face  of  the  deed,  and  cannot  at  the  trial  be  made  out  by  parol.' 

But  while  this  is  so,  the  familiar  principles  which  govern  courts 
of  equity  in  the  reformation  of  instruments  on  the  ground  of  fraud 
and  mistake  apply  of  course  to  the  covenants  for  title.  Thus  in 
the  early  case  of  Coldcot  v.  Hill,^  the  plaintiff  having  purchased 
church  lands  in  fee  under  the  title  of  Cromwell,  sold  them  to  the 
defendant's  testator  with  general  covenants  for  the  title,  but  upon  the 
Restoration  the  estate  was  avoided,  and  the  defendant,  in  an  action 
on  the  covenants,  recovered  back  bis  purchase-money,  upon  which 
the  vendor  filed  a  bOl  to  enjoin  the  collection  of  tlie  judgment, 
"  which  did  suggest  a  surprise  upon  the  plaintiff  in  getting  him 

'  Brown  c.  Brown,  1  Lev.  67;  b.  o.  1  Keb.  234. 

'  That  is  to  say,  "  in  that  event  there  shoald  be  no  claim  upon  the  warrantor 
for  more  than  the  purctiaae-money  witboat  interest,  wheruas  the  general  warranter 
woald  hold  him  liable  for  the  pnrchaae-monej  and  interest." 

'  Black  c.  Barton,  13  Tex.  82.  It  is  conceived,  however,  tliat  whatever 
might  be  the  effect  of  snch  an  iDstrntneot  as  between  the  parties,  it  would 
not  affect  a  pnrchaser  of  the  land  without  notice. 

•  Bupra,  p.  116 ;  Gale  r.  Edwards,  62  Me.  869 ;  Ertabrook  e.  Smith,  6  Gray 
(Mass.),  578. 

•  Supra,  p.  118  ;  Baymond  o.  Raymond,  10  Cnah.  (Mass.)  1S4. 

•  1  Cas.  in  Ch.  16 ;  fl.  c.  Freem.  173. 
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iiito  that  covenant,  and  that  it  was  declared  by  Dr.  Coldcot,  wlien 
he  sealed,  and  the  defendant's  testator,  that  it'  was  intended  Dr. 
Coldcot  should  not  undertake  any  further  than  against  himself;  " 
which  appearing  upon  proof  of  this,^  the  purchaser  was  decreed  to 
enter  satisfaction  on  the  judgment  and  pay  costs.^ 

A  few  years  ailer,^  a  bill  was  Bled  to  enjoin  a  judgment  obtained 
upon  ft  generftl  covenant  that  the  grantor  had  lawful  power  to  coa- 
Tey,  "  which  being  contrary  to  the  true  intent  and  meaning  of  the 
said  parties,  and  it  appearing  so  in  the  conveyance,  where  the  reat 
of  the  covenants  are  restrained  to  the  acts  done  by  tlie  plaiutifT  and 
all  claiming  under  him,  and  that  the  covenants  ouglit  to  be  eo  re- 
strained, especially  since  the  purchaser  knew  the  plaintiff's  title, 
and  that  he  sold  him  only  such  estate  as  he  had  iu  the  premisea,' 
...  the  court  decreed  that  the  general  words  in  this  covenaat 
ought  not  to  oblige  the  plaintiff;  being  contradicted  by  all  tlie  sub- 
sequent covenants,  and  the  plaintiff  selling  only  such  an  estate 
which  he  had,"  and  the  defendant  was  therefore  enjoined  from 

'  "  Upon  the  hearing,  it  wrs  proved  that  the  matter  of  the  covenant  upon 
vhich  the  judgment  nas  had  agAinst  the  plAiDtiff  wu  controverttid  in  the  paper 
draught  and  put  out  by  the  plaJntiS''a  counsel,  and  in  again  by  the  defendant's 
counsel,  with  the  alteration  only  that  whereaa  the  covenant  waa  that  the  plaintiBT 
was  lanfully  seised,  Ac,  the  plaiatilT'B  coaneel  put  out  (lawfully),  which  signified 
nothing;  for  to  coveoaDt  one  is  seised,  is  intended  lawfully.  But  same  praor 
being  that  it  was  declared  upon  sealing,  diat  the  plaintiff  should  undertake  for 
his  own  act  only,  it  was  decreed  that  tbe  defendant  should  acknowledge  satiafac- 
tioD  on  the  judgment  and  pay  costs,"  The  report  in  Freeman  says,  "  The  court, 
upon  consideration  that  the  covenant  for  enjoyment  was  intended  only  against 
acts  done  by  the  plaintiff  or  his  trustees,  and  that  the  agreement  to  that  effect 
was  fully  proved,  declared  the  plaintiff  ought  to  be  relieved  against  the  cove~ 
Hants  inserted  in  the  deeds,  and  the  judgment  obtained  thereon ;  and  did 
therefore  decree  the  defendants  to  acknowledge  satisfaction  on  tbe  said  judg- 
ment, and  to  release  all  errors,  and  that  no  more  actions  should  be  broagfat 
on  the  said  covenant,  and  for  that  end  awarded  an  injunction  against  the 
defendants." 

*  The  report  also  saya  that  a  like  case  to  this,  between  Farrar  and  Fairer, 
was  heard  and  decreed  afler  the  same  manner,  about  six  months  before. 

'  Fielder  e.  Studley,  Bep.  temp.  Finch,  90. 

*  "  And  never  took  any  advantage  or  qnestioned  tbe  plaintiff  in  any  of  tbe 
covenants  in  the  deed,  but  continued  in  tbe  possession,  and  received  the  profits 
thereof  for  ten  years  and  upwards,  and  after  the  Restoration  he  or  bis  son  took 
a  new  lease  of  the  Dean  and  Chapter  of  Sarum  for  three  lives,  and  had  a  con- 
siderable abatement  of  the  fine,  in  respect  of  the  purchase  made  by  the  plainUff." 
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proceeding  upoa  liig  jndgment^    And  the  same  doctrine  is  fully 
recognized  and  applied  on  this  side  of  the  Atlantic.^ 

Nothing  is  better  settled  as  a  general  rule  in  the  construction  of 
deeds,  than  that  in  case  of  a  discrepanc;  in  the  description  of 
the  premises  between  tlie  distances  and  the  boundaries,  the  former 
are  controlled  hy  tlie  latter,  on  the  ground  that  the  lesser  must 
yield  to  the  greater  certainty.^  And  where  land  is  conveyed  by  a 
particular  description  and  with  an  enumeration  of  tlie  quantity  of 
acres,  the  latter  is  held  to  be  matter  of  description  merely,  and 
cannot  be  deemed  an  implied  covenant  for  quantity.* 

As  therefore  the  descriptive  boundaries  control  the  quantity,  it 
has  been  repeatedly  held  that  the  covenants  for  title  apply  to  the 
premises  contained  within  those  boundaries,  and  not  to  any  enu- 
meration of  acres.  Thus  in  an  early  case  in  Connecticut,'  where 
the  defendant  was  sued  upon  a  covenant  for  seisin  contained  in  a 
conveyance  of  one  hundred  and  ten  acres  of  land  with  certain 
boundaries,  it  appeared  that  the  title  was  good  to  all  the  land  within 

'  "  Thii  last  cue,"  says  Sngdeu,  "  was  quoted  id  a  cue  in  the  Common 
Pleas,  before  Lord  Eldon  (Browning  v.  Wright,  tupra,  p.  499),  who  thought 
the  decision  must  have  heen  made  on  the  ground  of  the  intent  of  the  parties 
appearing  on  the  uiBtrunieDt,  since  that  intent,  and  the  consequent  legal  effect 
of  the  instrument,  could  onljr  be  collected  from  the  inetrument  itself,  and 
not  from  any  thing  d^oni.  In  a  still  lat«r  case  in  the  same  court  (Hesse  o. 
Stevenson,  tupra,  p.  fiI5),  Lord  Alvanley  thought,  under  the  ciruumBtances  of 
the  case,  that  the  application  was  made  to  the  Court  of  Chancery  to  correct  the 
mistake  in  the  same  manner  as  applications  are  made  to  that  court  to  correct 
marriage  articles,  where  clauses  are  inserted  contrary  to  the  inteot  of  thp  parties. 
It  seems  clear,  however,  that  the  relief  in  this  case  was  founded  on  parol  evi- 
dence that  the  vendor  sold  only  such  estate  as  he  had,  corroborated  aa  it  was  by 
the  form  of  the  deed  and  the  subject  of  the  contract.  Such  evidence  was 
received  in  the  prior  case  of  Coldcot  and  Hill,  and  is  sdtl  dearly  admissible;  " 
Sugden  on  Vendors,  609. 

■  As,  for  example,  in  Metcalf  ».  Putnam,  9  Allen  (Mass.),  99;  Stanley  o. 
Goodrich,  18  Wis.  505 ;  Cram  v.  Loud,  23  Iowa,  219 ;  Rafner  a.  M'Connel,  14 
HI.  168;  and  see  supra,  p.  139. 

'  8  Waahbum  on  Real  Prop.  631 ;  Powell  d.  Clark,  6  Mass.  335 ;  Jackson  v. 
Defendorf,  1  Caines  (N.  Y),  493 ;  Jackson  v.  Barringer.  16  J  hna.  (N.  T.)  471 ; 
Jackson  v.  M'Connell,  19  Wend.  (N.  T.)  176 ;  Smith  r.  Evans,  6  Binn.  (Pa.)  107 ; 
Petts  V.  Gaw,  9  Harris  (Fa.),  222 ;  Kruse  o.  Scripps,  11  111.  103. 

•  Perkins  V.  Webster,  2  N.  H.  287 ;  Large  r.  Fenn,  6  Seig.  &  Rawle  (Fa,), 
488;  WhiteUtl  v.  Gotwalt,  3  Pa.  327,  overmUng  Christine  v.  Whitehill,  16 
Serg.  &  Rawle,  112.  • 

*  Snow  V.  Chapman,  1  Boot  (Conn.)>  528, 
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the  boundaries,  bat  tbat  there  were  only  niQetjr  acrea ;  and  the 
court  held  that  the  deed  granted  notliiug  but  the  landa  lying  vithia 
the  bounds  described,  and  gave  judgment  for  the  defendant ;  and  in 
a  numerous  class  of  cases  the  same  principle  has  been  recognized.^ 
Of  course,  howeTer,  this  rule  vill  not  apply  where,  on  the  face  of 
the  instrument,  it  appears  that  the  covenants  were  directly  intended 
to  assure  a  particular  quantity  to  the  purchaser.'^ 

This  class  of  cases  obviously  proceeds  upon  the  ground  that  the 
covenants  for  title  apply  to  what  is  conceived  to  be  the  subject- 
matter  of  the  conveyance  according  to  the  intention  of  the  parties,' 
and  it  has  been  carried  so  far  as  to  be  held  in  many  cases  tliat 
where  tlie  conveyance  is  of  a  limited  estate  or  interest,  general 
covenants  for  title  will  be  restrained  by  the  extent  of  that  interest.* 
Thus  in  an  old  case,'  where  tlie  deed  conveyed  the  third  parts  of 
certain  premiees  for  the  life  of  the  grantor,  with  covenants  for  per^ 
fecting  tlie  conveyance  by  further  assurance  and  for  well  enjoying 
that  which  was  conveyed,  it  was  held  that  the  covenants  could  not 
be  taken  to  assure  a  greater  estate  than  the  third  part  thus  con- 
veyed, during  the  life  of  the  grantor.^  So  in  a  recent  case  in  Ireland, 

>  Mann  v.  FeareoD,  2  Johns.  41 ;  Whallon  ».  KiuOiDaii,  19  Id.  101 ;  D&tis 
V.  Atkine,  9  Cush.  (Mass.)  13 ;  Ra&t  «.  Puff,  3  Barb.  S.  C.  (N.  Y .)  S53  (where 
moBt  of  ihe  cues  are  collected)  ;  Belden  v.  Seymour,  8  Conn.  19  (BiMell,  J., 
dissenting)  ;  Rickets  n.  Dickeni,  1  Murph.  (N.  C.)  343 ;  Hnntly  p.  Waddell,  IS 
IkA.  Law  (N.  G.) ,  33 ;  Baaskett  e.  Jones,  2  Spears  (S.  C.) ,  68 ;  Lorick  ■>.  Haw- 
kins. 1  Rich.  Law  (8.  C),  417 ;  Tucker  t>.  Coi-ke,  2  Rand.  (Va.)  61  (ovemiling 
Quesnell  v.  Woodlief.  2  Hen.  &  Mimf.  173)  ;  Ferguson  v.  Dent,  8  Mo.  667. 

■  Morris  V.  Owens,  3  Strobh.  (S.  G.)  199 ;  Steiner  o.  Baughman,  S  Jonea 
(Pa.),  106;  Pecare  v.  Ghout«aa,  13  Mo.  527. 

■  Long  Island  R.  R.  v.  Conklin,  32  Barb.  (N.  Y.)  388 ;  Kilmer  p.  WOson, 
49  id.  88. 

'  One  instance  in  which  general  covenants  for  title  are  limited  by  the  estate 
conveyed  has  already  been  noticed  {tupra,  p.  449),  viz.,  that  in  case  of  a  recon- 
veyance to  the  vendor,  the  parehaaer's  general  covenants  are  nevertheless  limited 
to  defects  or  incumbrances  erected  by  himself,  and  not  to  those  of  the  vendor  or 
any  one  prior  to  him  in  the  chain  of  title ;  Kellogg  v.  Wood,  4  Paige  (N.  Y.), 
614  i  Cole  V.  Lee,  30  Me.  89S. 

'  Clanrickard  p.  Sidney,  Hob.  273 ;  tapra,  p.  601,  n. 

'  "  Now,  who  sees  not,"  said  Lord  Hobart,  "  that  the  office  of  these  eove- 
nanls,  when  tbey  follow  in  expreat  grant,  is  not  to  give  any  thing,  but  to  acsist, 
further  and  support,  being  as  a  wall  or  monument  about  it,  and  therefore  cannot 
be  understood  to  exceed  that  whereunto  they  are  said  to  be  but  handmaids,  ac- 
cording to  tbe  rule  of  the  great  Master;  the  servant  cannot  be  above  the  master, 
tbtd  because  it  may  appear  how  absurd  it  will  be  to  take  these  covenants  as  if 
they  stood  alone  in  tbat  respect  to  the  whole  content  and  intent  of  the  deed ; " 
see  also  mpra,  p.  415. 
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where  the  defendant  purported  to  convey  all  the  estate  and  interest 
which  he  had  tinder  a  certain  deed,  It  was  held  that  hid  covenant 
that  he  had  good  right  to  make  conveyance  nnder  that  deed  was 
not  an  absolute  covenant  that  he  had  a  freehold  estate,  but  only 
that  he  had  power  to  convey  snch  an  estate  as  he  took  under  the 
deed.*  So  in  an  early  case  in  New  York,*  where  a  lessee  as- 
signed the  lease  "  in  as  ample  a  manner  to  all  intents  and  purposes 
as  I  might  or  could  hold  or  enjoy  the  same,  and  I  covenant  that 
I  have  good  and  lawful  right  to  batgain  and  transfer  the  said 
premises,  as  is  above  written,  and  that  the  same  are  clear  of  all 
arrearages  of  rent  and  other  incumbrances,"  it  was  held  that  the 
words  "  as  is  above  written,"  qualified  the  covenants,  and  that  it 
could  not  be  supposed  that  the  assignor  meant  to  warrant  his  laud- 
lord's  title.^  So  in  a  case  in  Massachusetts,  where  the  conveyance 
was  of  all  the  grantor's  "  right,  title  and  interest  in  and  to  the  un- 
divided estate  devised,"  it  was  held  that  a  general  warranty  which 
the  deed  contained,  was  limited  to  be  an  assurance  of  that  particu- 
lar estate  only,  and  therefore  could  not  be  held  to  operate  by  way 
of  estoppel  in  passing  an  after-acquired  estate.^  So  in  a  subsequent 

'  Delmer  t>.  M'Csbe,  14  Irisli  Law  R.  (N.  S.)  377. 

'  Enickerbacker  o.  Eillmore,  9  Jobiu.  106 ;  ftnd  see  Calvert  v.  Sebright,  15 
Bcav.  15C ;  cited  infra,  p.  fiSO. 

'  There  maj,  hdrerer,  be  reuone  why,  in  the  aseignment  of  a  lease,  the  cov- 
enants should  be  less  strictlj  construed  against  their  maker  than  is  the  convey- 
ance of  a.  freehold ;  see  atpra,  p.  COS ;  infra. 

'  Blancfaard  v.  Brooks,  12  Pick.  (Mass.)  67 ;  Bee  Hie  language  of  the  court, 
dted  lupra,  p.  89i,  n.  2.  So  in  Giimes  o.  Redmon,  14  B.  Mon.  (Ky.)  236, 
where  there  wb«  an  exchsinge  of  land,  tlie  court  said,  "Although  it  is  true 
that  the  deed  of  Bates  containB  a  warranty  purporting  to  bind  his  heirs,  and 
which,  to  the  extent  of  the  value  of  any  heritage  descended  rrom  him  to 
them,  would  bar  them  from  recovering  merely  on  the  gronnd  that  a  better  title 
than  that  which  passed  by  hit  deed  had  descended  to  them  from  another  ancestor, 
jet  as  this  deed  shows  explicitly  that  it  ia  made  in  consequence  and  in  considera- 
tion of  an  eschange  of  lands,  of  which  it  is  a  part,  and  in  fact  the  consummation, 
at  it  is  not  only  the  implied  law  of  such  a  transaction,  but  upon  comparison  of 
llie  reciprocal  deeds  by  which  it  was  consummated,  and  which  must  be  taken 
together  as  one  tnuuaotion,  it  is  found  to  be  the  express  law  of  this  particular 
transacdon  that  if  either  part^  shall  lose  by  a  better  claim  the  land  which  he  has 
received  in  exchange,  he  becomes  thereby  immediately  entitled  to  the  land  which 
he  has  given  in  exchange ;  and,  as  by  the  implied  law  of  an  exchange,  the  party 
thus  losing  may  immediately  enter  upon  the  land  given  in  exchange  for  it,  while 
by  the  express  stipulations  of  these  parties  he  who  has  not  lost  is  bound  to  restore 
and  reconvey  the  land  which  he  haa  received  to  the  party  who  has  lost,  quanti^ 
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case  in  the  same  State,  the  conveyaace  was  of  "  all  my  right,  title 
and  iuterest  in  and  to  Tiffany's  Ferry,  and  the  boat  irhich  I  built 
the  last  season,  and  now  tise  in  carrying  on  the  ferry,  and  all  the 
estate,  laud  and  buildings  standing  thereon,  situate  and  beiug  io 
NortliGeld,  as  the  same  in  now  occupied  and  improved  by  me,  and 
I  do  covenant  that  I  am  the  lawful  owner  and  possessor  of  the 
before-granted  premises,  and  have  in  me  good  riglit,  &e.,  to  {^ve, 
grant  and  confirm  the  same,"  followed  by  a  general  warranty  of 
**the  before-granted  premises,"  the  grantor  in  this  conveyance  being 
ofifered  aa  a  witness  in  support  of  the  title  in  favorof  an  alienee,  was 
objected  to  on  the  ground  of  his  liability  on  these  covenants,  but 
tlie  coui't  held  that  the  covenant  was  restrained  by  the  previous 
context  of  tlie  deed,  and  consequently  that  the  witness  was  com- 
petent.^   So  in  a  more  recent  case,  where  the  grant  was  of  "  all 

for  quantity,  we  percuve  at  once  tbftt  the  general  warrantj  contained  in  each 
deed  ie  qnalified  utd  rettricted,  both  by  the  natore  of  the  traoMcdon  as  an  ex- 
change  and  by  the  express  stipal&tion  of  the  other  deed,  so  u  to  make  the  lawfnl 
evictiOQ  of  either  party  from  the  land  received  by  him  an  exception  to  the  general 
tenus  of  the  Trorranty,  and  thus  to  free  him  in  such  case  from  the  estoppel  vhidi 
might  otherwise  prevent  him  from  reclaiming  the  land  which  he  bad  conveyed 
witb  warranty."  lu  Hurd  ».  Cushing,  7  Pick.  (Mass.)  169,  where  a  tenant  for 
life  conveyed  "  all  hii  right,  title  and  interest "  in  the  land  with  a  covenant  tluU 
he  was  sdsed  in  fee,  it  was  held  that  only  the  life-ettate  parsed,  for  the  coTenant 
could  not  enlarge  the  estate  (Seymor's  case,  10  Coke,  97,  and  see  ng»ra,  p.  115). 
8o  where,  in  Corbin  e.  Healy,  20  Pick.  (Mass.)  514,  one  granted  land  to  Ida 
daughter  "  and  the  heirs  of  her  body,  to  have  and  hold  the  same  to  her  and  her 
heirs  forever,"  and  covenanted  to  warrant  and  defend  the  same  to  her  and  bar 
heirs,  it  was  held  that  neither  ibe  habendunt  nor  the  warranty  could  make  the 
estate  other  than  an  estate  tail. 

■  Allen  V.  Holton,  20  Kck.  (Mass.)  463.  "  The  objection  would  be  well 
maintained,"  said  Wilde,  J.,  who  delivered  the  opinion,  "if  a  literal  constroctioi) 
of  the  covenant  of  warranty  could  be  allowed  without  reference  to  the  otb^ 
parte  of  the  deed.  But  every  deed  is  to  bo  construed  according  to  the  intention 
of  the  parties,  as  manifested  by  the  entire  instrument,  although  it  may  not  com- 
port with  the  language  of  a  particular  part  of  it.  Thus  a  recital  or  a  preamble 
in  a  deed  may  qualify  the  generality  of  the  words  of  a  covenant  or  other  parts 
of  a  deed;  i  Cruise's  Dig.  tit  92,  Deed,  c.  28,  g  8.  The  case  of  Moore  v. 
Hagrath,  Cowp.  9,  is  a  strong  case  to  show  to  what  extent  a  court  may  go  in 
qualifying  and  even  in  rejecting  a  particular  clause  in  a  deed,  in  order  to  eSec- 
toate  the  intention  of  the  parties.  In  that  case,  the  lands  intended  to  be  granted 
by  a  deed  of  settlement  were  particularly  named  in  the  preamble,  and  wer« 
aflerwards  minutely  described  in  the  premises,  and  then  followed  a  sweeping 
clause  purporting  to  convey  '  all  other  the  donor's  land,  tenements  and  beredita- 
menta  in  Ireland.'    And  the  court  held  that  nothing  passed  by  this  sweeping 
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my  right,  title  and  interest  la  and  to  that  parcel  of  real  estate  sit- 
uate in  Green  Street,  and  is  bounded,"  Ac,  followed  by  unlimited 
ooveuants  for  seisin,  good  right  to  convey,  against  incumbrances 
and  of  warranty,  it  was  held  that  these  covenants  were  limited 
merely  to  the  right  and  title  of  the  grantor,  whatever  that  might 
be ;  ^  and  the  law  has  been  so  held  in  many  similar  cases.^ 

clause;  tbe  court  being  of  opinion,  from  the  words  of  the  preamble,  that  the 
donor  did  not  intend  to  inclade  his  paternal  estate  (which  naa  situate  ia  a  differ- 
ent county  from  those  in  which  the  lands  intended  to  be  conveyed  were  situate), 
and  that  it  waB  more  than  probable  that  the  drawer  by  mistake  omitted  some 
words  in  the  sweeping  clause.  Whatever  may  be  thought  of  the  intention  of  the 
parties  in  that  case,  we  think  tbe  intention  as  to  the  extent  of  the  grant  in  the 
present  caas  is  sufficiently  plain.  The  grantor  conveys  his  own  title  only,  and 
all  the  subsequent  covenants  have  reference  to  the  grant,  and  are  qualified  and 
limited  by  it.  That  this  was  the  intention  of  the  parties  cannot,  we  think,  be 
reasonably  doubled,  and  the  words  of  the  coveoanti)  are  to  be  go  construed  as  to 
effectuate  that  i^itention." 

So  where  the  obvions  meaning  of  the  coTenants  renders  it  necessary,  courto 
will  construe  one  word  to  mean  another,  as  is  constantly  done  in  wills,  as  where, 
in  Sanders  p.  Belts,  7  Wand.  (K.  Y.)  287,  the  party  of  the  first  part  in  a  deed 
covenanted  to  warrant  and  defend  the  premises  Irom  all  persons  claiming  "  by, 
from  or  under  him,  tbe  iMd  party  of  the  tecond  part,"  tbe  plaintiff  orged  tbat 
all  these  words  mnst  be  rejected  as  being  repugnant  to  the  preceding  matter.  - 
But  the  court  held  that  *ieoni  bad  been  inadvertently  used  instead  of  Jlrat,  and 
construed  the  covenant  aa  being  a  limited  one  only. 
'  Sweet  c.  Brown,  12  Met.  (Mass.)  175. 

•  Ballard  V.  Child,  46  Me.  163 ;  Bates  v.  Fost«r,  69  id.  168 ;  McNear  e.  Mc- 
Comber,  IS  Iowa,  14,  citing  the  text.  In  that  cose,  some  of  the  covenants  were 
written  and  some  in  printed  form,  and  it  held  that  the  former  controlled  the  latt«r, 
the  code  in  Iowa  providing  that  "  when  an  instrument  consists  partly  of  written 
and  partly  of  printed  form,  the  former  controls  tbe  latter  when  tbe  two  are  incon- 
ebtent;"  Rev. Code  of  1660,  c.  159,  §  399S.  In  Sweet  e.  Brown  the  court  said: 
*'  The  warranty  is  of  the  premises  which  were  granted  and  conveyed  by  the  deed. 
But  tbat  was  '  all  my  right,  title  and  intent  in  and  to  tbat  parcel  of  real  estate 
situate,'  &o.  It  was  not  a  grant  of  certain  land,  in  general  tering,  but  of  his  title 
and  interest  in  such  land,  and  this  particularly  and  fully  expressed.  The  warranty 
most  be  taken  in  a  limited  sense.  It  must  be  restricted  to  his  title  and  interest. 
The  covenant  here  attaches  to  the  estate  and  interest  conveyed,  and  is  not  a  gen- 
eral covenant  of  warranl7  of  the  whole  parcel,  particolarly  described  by  metes  and 
bounds.  Such  construction  will  reconci  e  all  parts  of  the  deed  and  give  effect  to 
each,"  and  tbe  cases  of  Blanchard  v.  Brooks  and  Allen  v.  Holton,  ntpm,  were 
then  cited  and  approved. 

Wynn  v.  Harnian,  6  Gratt.  (Va.)  167,  was  a  very  clear  case.  The  con- 
veyance was  of  "all  clunis  in  and  to  the  Curran  PUce,  which  was  conveyed 
to  Curran  by  Daniel  Hannan,  senior,"  and  the  covenant  was  "the  said  Har- 
mao  and  wife,  for  themselves  and  their  heirs,  the  said  right  as  it  was  invested 


by  Google 


528  IMPLIED   C0yENAST8,  ASU  HOW  COVBMANTB 

It  may,  however,  be  observed  of  these  cases,  that  inasmuch  as  all 
conveyances  taking  effect  under  the  statute  of  Uses  transfer  no  more 
than  the  estate  of  the  party,  such  a  course  of  decision,  if  too  strictly 
carried  out,  would  restrain  all  general  covenants  for  title,  in  sach 
conveyances,  to  the  acts  of  the  vendor,  which  would  of  courae 
utterly  change  the  nature  of  such  covenants.  It  is  conceived 
therefore  that  this  class  of  cases  should  be  limited  in  their  appli- 
cation to  those  where  the  intention  to  convey  and  receive  but  a 
limited  plainly  appears  on  the  face  of  the  instrumont.^  And  in  a 
case  in  Massachusetts,  wliere  the  conveyance  was  of  **  the  follow- 
ing described  water-lots,"  and,  appended  to  the  description  by 
metes  .and' bounds,  the  words,  "meaning  and  intending  by  this 
deed  to  convey  all  my  right,  title  and  interest  in  and  to  lots  num- 
bered three  and  six,  and  my  undivided  portion  of  the  aforementioned 
flats,"  it  was  held  that  the  general  covenants  for  title  which  the 
deed  contained  were  not  restricted  merely  to  the  interest  of  the 
grantor.'    So  in  a  late  case  in  Vermont,  where  the  grant  was  of 

in  Daniel  Hamun,  to  the  Mid  John  nad  his  hart,  agauut  therosetTU  and  thur 
heirs,  will  warraot  and  defend;  it  is  rnlly  undentood  if  sud  iJtle  ahoold  prova 
insnfficieot  in  Uw  or  eqaitf ,  the  s&id  Wj'mui  and  heirs  is  to  b&ve  no  recourae,  he 
knowing  the  whole  circumstance." 

The  difference,  in  an  exeatlory  contract,  between  an  agreement  to  conToy  a 
good  title,  and  such  a  title  as  the  puty  has,  is  well  expressed  hj  Strong,  J.,  in 
Herrod  v.  Blackburn,  6  F.  F.  Smith  (Fa.),  105. 

'  See  Jackson  r,  Hoffman,  9  Cow.  (N,  Y.)  271.  That  case  decided  that 
where  a  deed  contained  a,  recital  of  the  premises  being  incumbered  by  a  mort- 
gage, followed  by  unlimited  covenants,  the  mortgage  was  excepted  from  their 
operation.  Such  a  doctrine  Menu  very  questionable  (see  Keith  v.  Day,  15  Vt. 
G60,  and  supra, p.  116  cfs«g.),aB  it  la  always  in  the  powerof  the  vendor  to  except 
tbemortgagefromtheoperationof  the  covenants,  as  in  Potter  D.Taylor,  G  VL  676, 
where,  after  a  coTenant  against  iDcumbraoces,  there  was  inserted  "  except  the 
amount  of  a  mortgage  held  by  B.  E..  on  which  is  dne  about  eighteen  tons  of 
hay,"  and  it  was  held  that  the  covenant  was  broken  only  as  to  any  excess  there 
might  be  due  over  the  eighteen  tons. 

*  Hubbard  t.  Apthoip,  3  Cusb.  (Mass.)  419.  "  The  effect  of  covenants 
of  warranty,"  said  Dewey,  J.,  who  delivered  the  opinion,  "  attached  to  a  con- 
veyance merely  of  the  right,  title  and  interest  of  the  grantor,  was  somewhat 
conciilorcd  in  the  cases  of  Blanchard  v.  Brooks,  12  Pick.  47,  and  Allen  e.  Helton, 
20  id.  458 ;  and  the  cases  cited  for  the  plaintiffs  do,  to  some  extent,  sanction  the 
views  contended  for  by  their  counsel  as  to  the  limitation  of  the  covenants  in  sadi 
cases.  It  seems  to  us,  however,'that  it  is  unnecessary  to  consider  particulariy 
the  effect  of  a  covenant  of  warranty  in  a  deed,  where  the  only  thing  described  in 
the  premises  as  tlie  subject  of  the  grant  is  '  the  right,  title  snd  interest '  of  th« 
grantor,  as  was  the  earn  of  Allen  o.  Helton,  above  cited.    The  construction  of  « 


by  Google 


FOB  TITLB   MAT  BE  LnUTED  OB  QUAUPIED.  529 

"  tlie  following  deBcribecl  land  in  Colchester,  all  the  laud  which  I 
own  by  virtue  of  a  deed,  being  all  mj  right  and  title  to  tlie 
land  compriBing  fifty  acres  off  of  the  east  of  lot  No.  75  in  said  town," 
it  was  held  that  the  covenants  were  not  qualified  by  the  grantor's 
interest.^    So  in  a  recent  case  in  England,*  a  testator  having  a 

deed  is  to  be  inch,  if  pouible,  m  to  give  e£Fbct  to  the  intention  of  the  parties, 
■od  thererore  where  it  is  a  mere  conveyance  <  of  tl\  the  title  of  the  grantor,'  it 
maj  be  held  that  the  covenants  have  no  application  bej'ond  the  woids  of  the 
grant  ilaelf.  But  the  preient  deed  !■  one  purporting  to  convey  bj  particular  and 
definite  bonndarie*  variona  tracts  of  land  described  in  the  premises  of  Ihe  deed, 
adding,  bowerer,  to  the  description  of  the  lands  the  words  '  meaning  and  intend- 
ing bj  this  deed  to  convey  all  my  right,  title  and  interest  in  and  to  lots  nnmbered 
three  and  six,  Ac,  and  my  undivided  portion  of  the  aforementioned  flats;'  — 
'  the  same  being  subject  to  each  and  all  tlie  conditions,  covenants  and  restrictions 
contained  in  the  deed  of  Jabez  Hatch,  J.  P.  Davis,  and  the  division  deed.'  As 
it  seems  to  ns,  this  second  description  was  added  rather  for  fulness  and  certainty 
than  witb  the  view  of  any  limitations  as  to  the  tracts  of  land  conveyed ;  the  first 
description  setting  forth  lots  numbered  three  and  six,  and  the  parcel  of  flats  by 
their  boundaries ;  and  the  second  being  adapted  to  embrace  alt  the  interest  of  the 
grantor  in  lots  nanibered  three  snd  six,  and  the  flats,  however  bounded.  There 
might  have  been  also  the  further  purpose  of  introducing  the  limitation  upon  the 
conveyance  of  the  conditions  and  restrictions  contained  in  the  deeds  therein 
referred  to,  which  restrictions  or  conditions  do  not,  hoirever,  affect  the  question, 
whether  the  covenants  are  applicable  solely  to  the  actual  title  of  the  grantor.  It 
is  true,  as  was  inggested  by  the  counsel  for  the  pluntiff,  that  explanatory  words 
may  restrain  the  general  words  and  limit  th«r  effect.  But  it  mnst  clearly  appear 
that  such  was  the  purpose  intended  by  them.  If  the  explanatory  words  are  con-  < 
sistent  witb  the  general  words,  and  not  apparently  restricted,  but  added  rather 
for  greater  caution  and  to  guard  against  any  misrecital,  we  give  effect  to  the  gen- 
eral description  rather  than  to  the  explanatoiy  words,  if  there  be  any  discrepancy, ' 
and  the  general  description  be  perfect  in  itself  and  easily  susceptible  of  a  prac- 
tical application." 

In  Whiting  e.  Dewey,  IS  I^ck.  (Mass.)  434,  it  seems  to  have  been  thought 
tbat  if  ihe  words  "  being  all  the  same  lands  which  the  said  Benedict  Dewey,  de- 
ceased, lately  owned,"  had  been  the  only  words  of  description  used,  they  would 
have  limited  the  general  covenants  which  followed;  but  as  the  premises  were  in 
the  grant  particularly  described  by  metes  and  bounds,  tbe  description  was  held 
not  to  limit  tiie  covenants. 

'  Mills  D.  Catlin,  22  Vt.  98.  "Upon  the  principle  tbat  the  construction  is  to 
be  upon  (he  entire  deed,  and  that  one  part  is  to  help  ezponnd  another,  and  that 
every  word  if  possible  is  to  have  effect  and  none  be  rejected,  and  all  the  parts 
diereof  agree  and  stand  together,  we  think  it  must  be  held  to  have  been  the 
intention  of  the  parties  to  grant  the  land,  and  that  the  habendam  in  the  deed  is  to 

■  Calvert  v.  Sebri^t,  16  Beav.  166,  and  see  this  case  cited  as  to  another 
point,  Mijmi,  p.  626,  »  2. 
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power  to  lease  for  three  lives,  demiBod  *'  as  far  as  in  bis  pover  lay 
or  he  lawfully  might  or  could  "  part  of  the  premises,  covenantitig 
for  quiet  enjojmeat  during  the  same,  witliout  interruption  by  him- 
self or  hia  heirs  or  any  one  claiming  under  bim.  There  had,  how- 
ever, been  a  prior  appoiiUiflent  by  himself  and  hia  father,  and,  after 
the  testator's  death,  the  lessee  was  evicted  by  the  eldest  son  of  the 
testator,  and  the  Master  to  whom  it  was  referred  to  determine  die 
liability  of  his  estate  under  the  covenant  reported  that  it  was  not 
liable,  but  this  was  set  aside  by  tbe  Master  of  tlie  Bolls,  who  said, 
"  it  is  urged  that  the  lessee  is  not  entitled  to  any  oompensation  for 
her  eviction,  and  that  for  two  reasons :  first,  beoause  it  is  dear  on 
the  face  of  the  deed  itself  that  tbe  testator  did  not  mean  to  assert 
that  he  was  entitled  to  grant  such  an  interest  as  be  purported  to 
give.  This  made  me  inquire  whether  there  was  any  evidence  of 
tlie  lessee's  having  notice  that  the  lessor  bad  no  title  to  grant  this 
lease.    If  she  had,  a  different  consideration  would  arise  ;^  and  it 

hold  the  land,  and  the  covenanti  are,  as  they  import  to  be,  uDlImited,  and  relate 
to  the  land  and  insure  title  to  it.  But  if,  after  all,  we  contider  the  inteatioii  of 
the  parties  ambigaoas,  tbe  mle  would  be  interposed  that  the  constructioo  in  such 
oase  is  to  be  most  strongljr  against  the  grantor  and  in  favor  of  the  grantee,  and 
this  to  prevent  an  evasion  bj  the  grantor  hy  his  use  of  obscure  and  equivocal 
words."  Steiner  v.  Baugbman,  2  Jooefl  (Fa.),  106,  and  Peck  e.  Henslej,  SO 
Tex.  677,  are  to  the  same  efiect.  In  Cooke  e.  Fownds,  1  Le*.  40 ;  b.  o.  1  Keb. 
95,  the  vendor  cofenanted  that  he  was  seised  of  a  good  estate  in  fee,  according 
to  the  indentore  made  to  him  by  W.,  of  whom  he  had  pun^ased,  and  pleaded  in 
an  action,  in  which  it  was  asiigned  for  breach  that  he  waa  not  seised  of  a  good 
estate  in  fee,  that  he  was  seised  of  as  good  an  estate  as  W.  convened  to  him, 
this  was  held  bad  on  demurrer,  "  for  the  cotenant  is  absolute,  and  reference  to 
the  conveyance  bj  W.. serves  only  to  denote  the  limitation  and  qoalitj  of  the 
estate,  and  not  the  defeaaibleneas  or  indefeaiibleness  of  the  title."  This  caae 
was  sought  to  be  distingnisbed  in  Delmer  e.  McCabe,  14  Irish  Law  R.  N.  S.  377 ; 
iupra,  p.  fiS6,  where  the  conrt  said:  "It  does  not  occur  to  us  that  this  case  hu 
anj  application  to  the  case  before  as,  in  which  the  statement  or  recital  is  not 
that  the  par^  is  seised  in  fee,  but  that  he  is  seised  and  possessed ;  where  the  con- 
tract is  not  for  the  purchase  of  an  estate  in  fee  or  freehold,  but  of  the  estate  and 
interest  of  the  defendant  nnder  the  deed  of  1811,  and  where  the  covenant  is  not 
that  he  has  power  to  convqr  a  fee,  but  to  make  this  conveyance  of  his  estate  and 
interest  under  the  deed  of  1841,  followed  by  a  covenant  for  quiet  enjoyment 
against  acts  by  the  defendant  himself."  The  distinction  between  the  cases  is 
rather  finely  drawn, 

'  It  is,  however,  well  aettied  that  mere  notice  of  an  incumbrance  will  not  ex- 
cept it  from  tbe  effect  of  tbe  covenants  for  title  so  as  to  constitute  a  defence,  for 
if  the  parties  mean  so  to  except  it,  the  intention  should  be  expressed  by  apt 
words  in  the  deed ;  see  st^tra,  p,  116,    But  to  this  mle,  which  is  a  miivent] 
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might  then  be  properly  said  that  she  could  only  take  such  title  as 
she  knew  could  be  granted  to  her.  On  tiie  one  hand,  we  know 
that,  in  practice,  a  leasee  is  never  allowed  to  look  into  the  lessor's 
title ;  and,  on  the  other  hand,  a  person  granting  a  term  must  be 
taken  to  know  his  own  title,  and  to  assert  that  he  has  power  to 
grant  that  which  he  purports  to  grant.  The  words,  '  as  far  as  he 
lawfully  can,'  are  implied  without  their  being  used.  A  man  can 
only  be  taken  to  grant  that  which  he  lawfully  can ;  and  by  such 
words  as  these  he  cannot  mean  to  assert  that  he  is  not  entitled 
lawfully  to  grant  such  a  lease.  To  induce  me  to  construe  these 
words  to  be  an  intimation  to  the  lessee  that  the  lessor  is  not  en- 
titled to  do  what  he  profesBee  to  do,  I  should  require  either  some  ex- 
press authority,  or  some  expression  of  doubt,  upon  the  face  of  the 
lease,  that  there  was  a  defect  as  to  the  title.  In  the  absence  of  any 
such  authority  or  expression,  I  am  of  opinion  that  the  defect  was  not 
disclosed  by  ^ese  words ; "  and  in  a  recent  case  in.niinoiB,'  the  cor^ 
rectneas  of  the  conclusion  arrived  at  by  some  of  the  cases  cited' 
was  doubted,  though  the  case  itself  was  decided  upon  another 
ground. 

rnle  as  to  purchuec,  there  are  ezceptioaa  arising  in  catei  of  lea«e> ;  *ee  mpra, 
p.  261. 

>  Loll  IT.  Stone,  37  lU.  238. 

*  Allen  e.  Holion,  Sweet  t.  Brown,  Ac,  supra,  p.  526. 
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CHAPTER  Xm. 

[the  FABTIE8  BOmTD   AND  BBMEFITBD  BT  COTENAKTB  FOB  HTLB. 

It  IB  proposed  bere  to  consider,  first,  who  are  bound  by  core- 
nants  for  title  ;  that  is  to  say,  the  liabilities  of  the  covenantor,  the 
heir,  the  devisee  and  the  executor  or  administrator ;  and,  secondly, 
who  may  take  advantage  of  them,  or  the  rights  of  the  covenantee, 
the  heir,  the  devisee,  the  executor  or  administrator  and  the 
&8Biguee. 

1.  €(f  the'Covenantor.  —  The  liability  of  a  covenantor  obviously 
depends  so  much  on  the  nature  of  the  covenant  and  the  circnm- 
Btauce  of  ita  breach,  that  the  subject  has  to  a  great  extent  received 
consideration  in  preceding  chapters.^ 

'  Tbe  li&bililj  created  bj  covenaDta  for  title  ia  often  a  material  cinamitaDoe 
in  deMnnining  the  rigbtc  of  parties  io  the  manballing  of  aiseta. 

It  is  %  general  and  fMuiliar  principle  of  equitj'  that  where  a  creditor  hit  > 
right  to  elect  between  two  funds,  out  of  either  of  which  he  can  satisfy  hia  chum, 
he  shall  not  be  permitted  so  to  exercise  that  right  as  to  disappoint  another  cred- 
itor who  baa  recourse  to  but  one  of  them.  In  England  this  principle  was  for- 
merly perhaps  moat  frequently  called  into  operation  as  between  creditors  of  the 
real  and  personal  estate  of  a  decedent.  But  as  on  this  side  of  the  Atiantic  lands 
are  in  most  of  the  States,  as  they  are  now  in  England,  made  assets  for  the  pay- 
ment of  all  debts  whether  due  by  specialty  or  simple  contract,  this  class  of  caaet 
is  comparatively  a  small  one,  and  the  doctrine  ia  applied  in  favor  of  sureties, 
purchasers,  devisees  and  legatees,  Ac.  It  is  only  as  respecta  parchaaen  that  the 
subject  needs  consideration  bei«. 

Where  a  vendor  sells  land  which  is  covered  by  an  incumbrance  for  whose  pay- 
ment he  is  personally  liable,  and  the  contract  between  himaelf  and  the  purchaser 
has  been  that  the  latter  is  not  to  take  the  land  aim  onere,  it  is  anfficiendy  obvious 
that  the  purchaser  is  not  only  entitled  to  an  indemnity  upon  payment  of  tbe  in- 
cumbrance by  him  but  also  to  a  substitution  to  all  tbe  rights  of  the  bolder  of  the 
iacnmbrance ;  and  if  the  incumbrance  bind  other  land  of  the  vendor,  the  pni^ 
chaser  should,  of  coarse,  not  only  be  subrogated  to  such  rights  as  are  pergonal 
to  tbe  vendor,  but  abo  to  those  of  subjecting  that  land  to  payment  of  the  incnm- 
bnmoB.    Tbos  in  Eddy  e.  Tvaver,  6  Paige  (N.  T.),  521,  wbere  one  of  four 
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Whenever  the  action  of  covenant  ia  fonnded  od  privity  of  con- 
traety  it  is  of  course  transitory,  and  the  covenantor  is  liable  to  suit 

bein  lold  to  the  compUinant  lii«  undmded  fonrth  put  of  hi»  unceiUtT't  estate 
witb  a  covetuDt  of  wirrant}',  which  part  wat  afterwards  aeld  b;  the  snirogsto 
for  paymeot  of  the  debts  of  the  decedent,  it  was  held  that  the  complainant  had 
aa  equitable  lieo  upon  the  unsold  pordon  of  the  eatate,  and  had  a  right  to  come 
in  upon  the  fund  laiaed  bj  the  sale  of  that  portion  under  prooeedinga  in  parti- 
tion. Ab  thia  ri^t  on  the  part  of  the  purchaser  depends,  however,  whollj  on 
the  nature  of  the  contract  between  his  veudor  and  himself,  the  presence  of  cove- 
nants for  title  in  the  conveyance  to  him  ii  deemed  a  material  circomsCance  as 
evidence  of  this.  Thus  in  Averall  v.  Wade.Lloyd  AGoold  (temp.  Sugd.),  3fi9, 
Sir  £.  Sugden,  then  Chancellor  of  Ireland,  said,  "A  man  seised  of  estates  A  and 
B,  both  subject  to  a  judgment  debt,  settles  A  for  valnable  consideration  withont 
noticing  the  judgment,  the  judgment  creditor  would  be  compelled  to  go  against 
estate  B,  and  the  persons  claiming  under  the  settlement  would  be  entitled  to 
have  the  settled  estate  eionerated,  at  the  expense  of  the  unsettled  estate ;  the 
judgment  binds  both,  and  where  there  is  a  settlement  of  part  of  an  estate  as  if 
free  from  incumbrance,  equity  will  throw  the  whole  on  the  tmsettleid  part  whidi 
■till  belongs  to  the  original  owner.  Here  there  is  a  covenant  that  the  estate  is 
free  from  incumbrances ;  assuming  that  there  was  no  such  covenant  but  a  mere 
declaration  that  the  estate  was  free  from  incumbrances,  there  can  be  no  doubt 
.  that  that  declaration  wonld  throw  the  incumbrance  on  the  unsettled  estates."  In 
tiiii  case  it  will  be  observed  that  the  conveysnce  was  for  a  valuable  consideration 
and  contained  a  covenant  against  incumbrances ;  where,  however,  the  convey- 
ance is  voluntary  and  contains  no  other  covenant  than  that  for  further  assurance, 
the  grantee  will  not  be  exonerated  from  the  payment  of  a  paramount  charge; 
Eer  0.  Eer,  Irish  Rep.  4  £q.  U ;  and  see  infra,  Ch.  XT.  In  Guion  v.  Knapp,  6 
Paige,  (N.Y.)  35,  it  was  said, "  If  a  mortgage  is  a  lien  upon  two  hundred  acres  of 
land,  and  Uie  mortgagor  conveys  one  hundred  acres  thereof  to  A,  the  one  hundred 
acres  which  rununs  in  the  hands  of  the  mortgagor  is  to  be  first  charged  with  the 
payment  of  the  debt,  and,  if  that  is  not  sufficient,  the  other  one  hundred  acres  is 
next  to  be  resorted  to.  But  if  A  has  snbsequently  conveyed  one-half  of  his  one 
hnndred  acres  toB  with  warranty,  the  fifty  acres  remaining  in  the  hands  of  Aisin 
equityfiratchargeablewith  the  payment  of  the  balance  of  the  debt,  which  cannot  be 
raised  by  a  sale  of  the  one  hundred  acres  that  still  belong  to  the  mortgagor  or  his 
subsequent  grantee,  before  resort  can  be  had  to  the  fifty  acres  which  A  has  con- 
veyed with  warrant-  And  if  A  conveys  his  remaining  fifty  acres  toC,  either  with 
or  without  warranty,  that  portion  of  the  premises  is  still  liable  for  the  balance  of 
the  mortgage  debt,  and  must  first  be  sold  before  a  resort  can  be  had  to  the  fifty 
acres  previously  conveyed  with  warranty  to  B ; "  and  in  Gumming  v.  Gumming, 
3  Kelly  (Ga.),  482,  these  remarks  were  quoted  with  approval.  But  the  presenp« 
of  tiie  covenant  of  warranty  is,  as  has  been  before  said,  and  as  appears  from  the 
case  of  Averall  e.  Wade,  material  only  by  way  of  evidence  of  the  original  con- 
ttsct;  Cooper  o.  Bigly,  13  Mich.  476;  and  the  doctrine  is  equally  susceptible 
of  applicatios  in  any  case  where,  from  other  evidence  than  that  afforded  by  the 
covenants,  it  can  be  seen  that  the  pnnrhaser  was  to  take  the  land  free  from  Ibe 
particnlar  incumbrance ;  Cowdeo's  Estate,  1  Barr  (Pa.),  266 ;  notes  to  Aldrich 
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vberever  process  may  be  served  npon  him.  But  whenever  founded 
on  privity  of  ettaU,  as  for  example  There  the  plaintiff,  as  assignee 
of  the  land,  sues  upon  a  covenant  which  runs  with  it,  the  action  is 
of  course  local,  and  cannot  be  sustained  unless  the  land  be  within 
the  jurisdiction  of  the  court  in  which  the  actiou  is  brought.  ThiB 
has  long  been  settled,'  and  in  a  rather  late  case  in  Massachuaetta, 
where  the  plaintiff  sued  on  a  covenant  of  warranty  upon  the  sale 
of  land  in  Illinois  to  one  under  whom  the  plaintiff  claimed  through 
mesne  conveyances,  the  plaintiff  was  nonsuited  on  the  ground  of 
want  of  jurisdiction,  although  both  he  and  the  defendant  wero 
residents  of  Massachusetts,  and  the  former  was,  it  was  urged, 
without  remedy  unless  the  court  should  sustain  the  action.' 

As  a  general  rule,  the  liability  of  a  covenantor  will  not  of 
course  be  discharged  by  his  bankruptcy,  with  respect  to  such 
covenants  .as  were  not  broken  at  that  time,  inasmuch  as,  upon 
general  principles,  a  creditor  who  has  do  present  debt  or  claim  to 
prove  in  bankruptcy  should  not  be  deprived  of  future  recovery 
against  his  debtor.  But  whether  damages  arising  from  the  breach 
of  the  covenants  for  title  are  so  provable,  depends  naturally  to  a 
great  extent  upon  the  words  of  the  statute  of  bankruptcy.  la 
England,  before  the  statute  of  1861,  bankruptcy  was  no  defence 
to  an  action  for  breach  of  the  covenants  for  title  happening  before 
the  bankruptcy,  the  demand  not  being  considered  a  llq^uidated 
debt,^  but  under  that  statute,*  damages  may  be  assessed  upon  any 
demand,  arising  upon  contract,  in  the  nature  of  unliquidated 

r.  Cooper,  2  Leading  Cwes  in  Equity,  where  the  doctrine  of  manhalling  oT 
ueeU  is  CBrefally  coiuidered.  In  Musachusettt,  however,  it  woald  teem  to  be 
considered  that  tba  doctrine  depends  apon  tbe  presence  of  coTenantc  of  warrautjr ; 
Chaae  d.  Woodbnr; ,  6  Ciuh.  118 ;  Bradlej  o.  George,  2  Allen,  992 ;  G«o^a  v. 
Wood,  11  id.  41 ;  3  Waahb.  on  Ueal  Prop.  (3d  ed.)  192. 

»  1  Chittj'B  Pleading,  270 ;  Mostyn  o.  Fabrigw,  Cowp.  161 ;  1  Smith'a  Lead. 
Ca*. ;  Lieiiow  v.  Ellig,  6  Maw.  881 ;  White  i>.  Sanborn,  6  N.  U.  220 ;  Bimey  o. 
Haim,  2  Littell  (Ky.),  262. 

*  Clark  D.  Scudder,  6  Gray  (Mati.),  122.  It  is  obviouB,  moreover,  that  a 
jadgment  once  recovered  upon  one  of  the  covenants  for  title  nay  be  pleaded  in 
bar  of  any  aubiequent  luit  brought  upon  the  same  cause  of  action;  OBbome  v. 
Atkina.  6  Gray  (Maaa.),  423 ;  and  aee  tupra,  p.  2»0,  ei  teg. 

'  Hammond  v.  Tonlmin,  7  Term,  612  (where  tbe  defendant  sold  a  ahip  and 
covenanted  tbat  he  had  tidi  power  to  sell  the  aama  free  of  all  iacnmbraocei) ; 
and  He  the  notea  to  Milla  v.  Aviiol,  1  Smith's  Lead.  Ca*. 

•  24  &  26  Vict.  o.  184. 
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damages.  It  has,  however,  been  held  that  the  act  only  applies  to 
cases  where  the  cause  of  sotion  is  complete  before  the  adjudicatioti.1 
The  United  States  statute  of  1841,  as  also  that  of  1867,  allowed 
"  uncertain  and  contingent  demands  "  to  be  proved  in  bankruptcy, 
and  the  authorities  have  not  been  luiform  as  to  the  effect  of  bank- 
ruptcy upon  demands  arising  under  covenants  for  title.  On  the 
one  hand,  it  was  held  in  New  York  that  the  object  of  the  act  was  to 
bar  all  existing  claims,  even  when  the  liability  imposed  is  uncertain 
and  contingent  and  their  admission  to  proof  mast  necessarily  pro- 
tract the  settlement  of  the  estate  indefinitely,  and  hence  that  bank- 
ruptcy might  be  pleaded  in  bar  of  an  action  on  a  covenant  of  quiet 
enjoyment  although  no  breach  occurred  till  after  the  petition  in 
bankruptcy  had  been  filed,'  and  the  same  view  has  been  taken  in 
other  cases,  which  have  even  gone  farther,  and  held  the  cove- 
nants discharged  by  bankruptcy  even  when  the  final  breach  did 
not  occur  till  long  after  tlie  discharge." 

On  the  other  hand,  it  is  considered  that  if  the  right  to  damages 
is  dependent  upon  eviction,  no  "  demand,"  in  the  proper  sense  of 
that  word,  can,  before  that  event,  arise,  and  hence  that  the  remedy 
against  the  covenantor  survives  the  discharge  in  bankruptcy,  when 
the  latter  precedes  the  eviction,*  and  this  would  seem  to  be  the  juster 
view  of  the  law.^    But  where  the  right  to  damages  depends  upon 

'  Ex  parte  Mendel,  1  De  Ges,  Jones  &  Smithy  830. 

'  JemiaoD  v.  Blowers,  6  Barb.  (N.  T.)  686.  The  incotiTeDience  ariBuig  from 
delay,  and  the  provisicm  of  the  10th  Beq^n  of  the  act  which  required  th&t  all 
proueediiigB  in  bankruptc}'  ahould  be  brong^  to  a  dose  irithiii  tiro  years,  were 
pressed  6pon  the  court  in  this  case.  And  jet  notwitbatandiDg  some  of  the  rea- 
toning  in  the  opinion,  it  maj  be  donbted  whether  the  case  was  Dot  rightl/  decided, 
as  the  eviction  (which  took  from  the  demand  its  elements  of  uncertainty  and 
OonUngenuj)  happened  eight  months  before  the  covenantor's  disdiarge  in  bank- 
ruptcy, and  could  dearly  have  been  proved  before  the  commissioner. 

■  Shelton  t>.  Pease,  10 Mo.  478  (but  see Magwire o.  Kggin,  44 id.  614,  iTf/ra,p. 
£96} ;  Bates  v.  West,  19  111.  135  (though relucUntly,  and  yielding  only  to  anthority, 
the  point  being  considered  to  have  been  sabstantially  ruled  in  Uace  V.  Wells,  7 
How.  (U.  S.)  272,  overruling  a.  c.  in  17  Vt.  fiOS)  ;  Bailey  e.  Moore,  21  111.  169. 

'  Bush  t>.  Cooper,  36  Miss.  699;  affirmed,  18  How.  (tJ.  S.)  82;  Burrus  V. 
Wilkinson,  SI  Miss.  6S7  ;  and  see  Bennett  r.  Bartlett,  6  Cush.  (Mara.)  225. 

*  As,  of  course,  upon  an  action  on  a  covenant  of  quiet  enjoyment  or  of  war- 
ranty, if  there  has  been  no  eviction,  actual  or  constructive,  there  is  do  breach,  — 
n«  right  to  even  nominal  damages,  —  no  claim  whatever  has  arisen  npon  the  cov- 
enant. In  Shelton  t>.  Pease  and  Jemison  c.  Blowers,  mpnt,  the  court  referred 
to  a  passage  by  Coke,  that  a  release  of  all  demands  releases  "  all  mixed  actions, 
a  warranty  which  is  a  covenant  real,  and  aU  other  covenants,  real  and  personal 
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a  coTODaut  which  may  hare,  as  it  were,  a  technical  and  a  substantial 
breach,  more  difficulty  has  been  felt,  and  when  the  covenant  is  one 
IN  pr<B»enti,  as  for  example  a  corenant  against  incumbrances,  the 
"  demand  "  has  been  held  provable,  even  though  no  more  than 
nominal  damages  (by  reason  of  the  absolute  uucertainty  whether 
loBS  will  thereafter  happen)  can  he  awarded  out  of  the  bankrupt's 
estate,  and  his  discliarge  may  be  pleaded  in  bar  of  the  action 
brought  after  the  real  damage  has  been  sustained.' 

Whether  the  liability  created  by  covenants  for  title  be  joint,  or 
several,  or  joint  and  several,  obviously  depends  upon  the  terms  in 
which  they  are  expressed.  Where  an  obligation  is  created  by  two 
or  more,  the  general  presumption  is  that  it  is  joint,*  and  words  of 

condMoni  before  thej  ore  broken,  or  performed,  or  tfter,"  8k.  ;  Co.  Litt  391  h. 
But  Coke  wrote  long  before  bankrupt  law«,  and  tbere  is  tlie  widest  diffarenM 
between  a  release  of  an  unbroken  coveoant  or  condition,  and  an  attempt  to  en- 
force a  demand  upon  an  nnbroken  covenant  or  condition. 

>  Reed  c.  Herce,  36  Me.  460;  Magwire  D.  Rlggin,  44  Vo.  611.  In  both 
these  cases,  as  in  others,  tlie  distinction  was  noticed  between  a  contingent  de- 
mand and  a  conlingenc^  whether  there  everwonld  be  a  demand.  In  Magwire  v. 
Biggin  it  was  held  that  an  inchoate  right  of  dower  (the  wife  being  living)  waa 
not  a  contingent  demand,  and  the  claim  was  not  barred  bf  the  bankruptcy,  while 
in  Beed  v.  Fierce,  where  the  incumbrance  was  a  mortgage  which  wag  foreclosed 
after  the  bankruptcj,  and  the  covenants  were  against  inciumbrances  and  of  war- 
ranty, it  was  held  that  the  claim  under  the  former  covenant  was  barred,  whila 
that  under  the  latter  was  not.  And  in  Chamberiain  e.  Meeder,  16  N.  H.  382, 
and  Stewart  n.  Anderson,  10  Ala.  504,  it  was  held  that  a  mortgagor's  discharge 
in  bankmptcy  did  not  affect  tiie  covenant  of  warranty  contained  in  the  mortgage 
■0  &r  as  it  operated  to  pass  an  after-acquired  estate  by  estoppel ;  see  these  case* 
tupra,  p.  403. 

'  Touchstone,  37fi ;  Carleton  e.  Tyler,  16  Me.  992 ;  Donohoe  e.  Emery,  9 
Met.  (Mass.)  67;  Piatt  on  Covenants,  IIT.  Thus  in  Comings  v.  Little.  S4PicL 
(Mass.)  266,  one  of  two  tenants  in  common  mortgaged  his  moiety  thereof,  and 
subsequently  both  joined  in  a  conveyance  of  the  whole  estate  to  the  plaintiff, 
with  a  covenant  that  it  waa  free  from  all  incnmbrances,  and  the  plaintiff  having 
redeemed  the  mortgage  it  was  held  that  he  could  maintain  his  action  against  both 
covenantors.  "  It  is  objected,"  aaid  the  court,  "  that  the  covenants  of  the  de- 
fendants are  to  be  taken  distributively,  and  that  the  action  should  have  been 
brought  against  the  mortgagor  alone.  But  this  objection  cannot  be  sustatned. 
The  distinction  is  this.  Where  a  man  covenants  with  two  or  more  jointly,  and 
the  interest  and  cause  of  action  of  the  covenantees  is  several,  each  of  the  cove- 
nanlees  may  bring  an  action  for  his  particnlar  damage,  notwithstanding  the  words 
of  the  covenant  are  joint.  Bot  where  two  persons  covenant  jointly  with  another, 
a  joint  action  lies  for  the  covenantee  on  a  breach  of  the  covenant  by  one  of  tbe 
covenantors  only,  because  tlwy  are  sureties  for  each  other  for  the  due  perfbrm- 
aoe*  of  the  covenant;  1  Wms.  Sannd.  164,  note." 
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severance  are  required  in  order  to  confine  the  liability  of  the  cove- 
nantor to  bis  own  acts.^  Covenants  implied  by  operation  of  law, 
B8  from  the  word  demitemnt,  are  co-extensive  with  the  interest 
granted,  that  ia,  joint  if  a  joint  eatate,  and  several  if  a  several 
interest.' 

QiiestiouB  have  at  times  arisen  as  to  the  liability  of  a  married 
woman  under  covenants  for  title  entered  into  by  her,  jointly  with 
her  husband,  in  a  conveyance  of  her  estate.  The  general  principle 
undoubtedly  is,  that  a  woman  shall  not  be  bound  to  answer  in 
damages  for  any  contracts  made  by  her  during  coverture.  But 
there  was,  it  would  appear,  a  distinction  observed  aa  to  her  cove- 
nants for  title  in  a  fine,  it  having  been  held  in  an  early  case  that 
if  a  husband  and  wife  grant  land  belonging  to  the  wife,  by  fine, 
with  a  covenant  of  warranty,  an  action  will  lie  against  her  after 
the  husband's  death  in  case  of  the  grantee's  eviction.' 

This  decision  may  perhaps  be  accounted  for  by  the  high  and 
solemn  nature  of  a  fine,  being  a  proceeding  of  record,  in  the  face  of 

*  Qaoted  and  appreved  in  the  tecent  cue  of  Fieldi  e.  Sqnirea,  1  Deodf 
(C.  C.U.S.),  366,378.  Thai  in  Eruue.  Sandera,  10  B.  Mod.  (E}r.)S91,  where 
four  heirs,  "  in  consideration  of  960,  that  'u,  $10  per  share,"  eoa-rejed  certain 
laod  with  a  covenant  "  that  each  for  hia  Mparate  and  nndivided  share  warranta 
and  will  each  separately  for  his  own  share  defend,"  it  was  beld  proper  to  sue  the 
four  separstelf . 

*  Coleman  d.  Shenrin,  1  Show.  79;  a.  c.  1  Salt  137.  Flatt,  in  his  treatise 
on  CovenaDts,  p.  117,  remarks,  "  yerj  few  questions  have  been  agitated  whedier 
coYenanta  on  the  part  of  the  eovenatiion  have  been  joint,  several,  or  joint  and 
several ;  the  language  faai  generally  been  sufficieDt  to  indicate  the  intention  of 
the  parties  and  the  nature  of  the  covenant  in  this  respect.'^  He  qnesUon  as  to 
the  rights  of  joint  eovtnanUf  is,  however,  considered  infra. 

'  Wotton  e.  Hole,  S  Satmd.  180 ;  1  Mod.  291.  Although  the  ease  was  stated 
to  be  oike  of  tbe  first  Lupression,  the  judges  "  all  thought  that  die  action  will  \ty 
■gainst  the  defendant  on  her  warrantj  in  the  fine,  although  she  was  eooert  baron 
and  they  did  not  make  anj  scruple  of  it."  In  Greenwood  t>.  Tiber,  Cro.  Jac. 
663,  "all  the  reservations,  covenants  and  warranties"  comprised  in  a  lease  made 
by  husband  and  wife  of  lands  of  the  latter,  were  held  good  after  the  death  of  tbe 
husband,  and  acceptanoB  of  rent  by  the  wife,  "  and  the  leasees  and  lessors  bound 
by  them;"  though  in  this  i-ase  it  may  be  said  that  inasmuch  as  the  wife  was  at 
liberty  after  her  husband's  death  to  disafGrm  the  lease  if  she  had  thought  proper 
to  do  so,  yet  that  she  reaffirmed  it  by  her  acceptance  of  rent,  and  tiiis  point  waa, 
in  the  argument  in  Wotton  n.  Uele,  "  agreed  by  the  counsel  on  both  sides,"  so 
tiiat  this  cue  can  hardly  be  sud  to  be  an  authority  for  the  broad  assertion  that  a 
wife  will  be  bound  by  her  covenants  for  title. 
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a  court  whose  juc^s  vere  supposed  to  watch  over  tite  ri^ts  of  tbe 
wife.^  Bat  on  thie  side  of  the  Atlantic,  where  tlie  wife's  intereet 
was  always  passed  by  a  less  aolemii  form  of  assurance/  a^d  even 
in  England,  since  a  modera  statute  has  abolished  fines,  and  subati- 
tuted  the  acknowledgment  upon  private  examination  which  ia 
usual  in  this  couutry,"  the  opinion  seems  to  prevail  that  a  married 
woman  cannot  be  bound  to  answer  in  damages  by  reason  of  the 
covenants  for  title  entered  into  by  her  jointly  with  her  husband, 
although  her  estate  may  have  passed  by  a  proper  aoknowledgment* 

>  The  moderD  acknowkdgmeDta  coutaia  neatly  all  the  requiremeDU  to  a 
valid  fine ;  the  wife  muat  be  of  full  age,  examined  "  eolel]'  and  tecretly  "  as  to 
whether  she  levied  the  fine  "vttbciut  t,ay  menace  or  threat,"  and  "  every  thing 
diaductly  contained  in  the  writ  bo  as  she  perfectly  uDderstuid  what  she  doth," 
and  "  if  the  woman  doth  not  speak  any  language  that  tbe  jndge  dolli  under- 
■tand,"  there  shonid  be  an  interpreter  under  oath ;  3  Inst.  £16. 

•  3  &  4  Wm.  IV.  c.  74. 

'  "  The  doctrme,"  says  Chancellor  Kent  (2  Com.  167),  "that  a  wife  can  be 
held  bound  to  answer  in  damages  after  her  husband's  death  on  her  covenant  of 
warranty  entered  into  during  coverture,  is  not  considered  by  the  coorts  in  thia 
country  to  be  law,  and  it  is  certainly  contrary  to  the  settled  piiodple  of  the  com- 
mon law  that  tlie  wife  was  incapable  of  binding  herself  by  contract ; "  Sumner 
V.  Wentworth,  1  Tyler  (Vt.),  43 ;  Sawyer  v.  Little.  4  Vt.  414 ;  Wadleigh  ». 
Glines,  6  N.  H.  17 ;  Fowler  e.  Shearer,  7  Mass.  21;  Colcord  o.Swann,  id.  29t; 
Chambera  c.  Spencer,  5  Watts  (Fa.),  406 ;  Dean  v.  Shelly,  7  P.  F.  Smith  (Pa.), 
427 ;  Whitbeck  v.  Cook,  16  Johns.  (N.  Y.)  646 ;  Nash  ».  SpofFord,  10  Met. 
(Maw.)  192 ;  Atdridge  d.  Burlison,  3  Blackf.  (Ind.)  201 ;  Falmouth  v.  Tibbatta, 
16  B.  Mon.  (Ky.)  641  (quoting  the  text)  ;  Hobbs  e.  King,  2  Met  (id.)  141 ; 
NnnnaUy  r.  White,  S  id.  693;  Curd  v.  Dodds,  6  Bush  (Ky.),  685;  Porter  g. 
Bradley,  7  B.  I.  &41 ;  Fletcher  f.  Coleman,  2  Head  (Teon.),  S88;  Strawn  t). 
Strawu,  60  111.  37,  "  She  may  be  influenced  or  persuaded,"  said  the  court  in 
Fowler  v.  Shearer,  "by  her  husband  to  execute  tbe  deed  with  him,  knowing  ita 
effect  as  an  alienation,  but  she  may  not  know  the  nature  or  effect  of  the  cove- 
nants contained  in  it ;  and  to  hold  her  liable  on  the  covenants  cannot  be  neoeo- 
aary  to  the  conveyance  nor  be  beneficial  to  her  family,  but  may  be  greatly  to  her 
prejudice."  The  rule,  therefore,  has  never  extended  to  make  her  liable  on  tbe 
covenants  in  the  deed,  except  perhaps  so  far  as  they  may  operate  by  way  of 
estoppel,  and  even  this  latter  effect  has  been  frequently  denied ;  Wadleigh  r, 
Gliuea,  6  N.  H.  18 ;  Lowell  v.  DauieU,  2  Gray  (Mass.),  108 ;  Jackson  v.Vandei^ 
heyden,  17  Johns.  (N.  T.)  167 ;  Martin  n.  Dwelly,  6  Wend.  (N.  Y.)  9 ;  Domi- 
nick  V.  Michael,  4  Sandf.  S.  C.  (N.  T.)  874 ;  Carpenter  n.  Schermerhorn,  S  Barb. 
Oh.  (N.  Y.)  914;  Den  t>.  Desmarest,  1  Zabr.  (N.  J.)  641 ;  Schaffiier  r.  Grut»- 
macher,  6  Clarke  (Iowa) ,  137 ;  Hempstead  v.  Kaston,  33  Mo.  146 ;  see  tapra,  p. 
401.  Id  iha  early  case  in  Virginia,  however,  of  Nelson  e.  Uarwood,  3  Call,  394, 
the  specific  performance  of  a  wile's  covenant  for  farther  assurance  was  decreed 
on  the  ground  that  as  all  objections  arising  &om  supposed  want  of  freedom  of 
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In  MftBsachtisettfl,  however,  it  is  provided  by  statute  tbat  "  any 
persoD  capable  iii  law  of  making  a  deed  ma;  convey  to  a  married 
woman  any  estate  in  fee  to  be  held  by  her  to  her  sole  and  separate 
use,  free  from  the  interferenoe  and  control  of  her  hosbaud,  and 
whenever  any  estate  is  so  conveyed  to  her,  she  shall  be  liable  to  be 
BQod  at  law  and  in  equity  upon  any  contract  made  by  her  in  respect 
to  that  estate,"  ^  and,  under  this  statute,  it  has  been  held  that 
where  property  has  been  so  conveyed  to  her  separate  use,  she  will 
be  liable  for  a  breach  of  the  covenants  contained  in  a  deed  from  her 
husband  and  herself  to  a  purchaser,^  and  the  same  decision  has 

will  on  Uie  part  of  the  wife  are  removed  bj  her  private  ezamination,  ber  deed 
wM  u  binding  upon  ber  U  if  she  were  iftme  tvit.  Bat  Bucb  aeenu  not  to  have 
been  generally  considered  to  have  been  the  effect  of  the  modem  acknowledg- 
menta,  and  the  effect  of  this  decision  wai  soon  after  deatro^ed  by  a  legielative 
eDBCtment  in  that  State  to  the  effect  "  that  no  covenant  or  wamntj  contained 
in  any  deed  executed  hereafter  by  any  Jeme  eoneri  shall  in  any  manner  operat« 
npon  her  or  her  heirs  further  than  to  convey  effectually  from  auch/one  eoc«rf  any 
right  of  dower  or  other  tntereat  in  real  estate  which  the  laid  y*enw  eotert  may  be 
entitled  to  at  the  date  of  sut^  deed;"  Act  of  Dec.  30,  1814;  re-enacted  in  1619, 
and  in  substance  in  1849,  c.  99,  §  7 ;  Code  of  Virginia,  614 ;  and  nmilar  statu- 
tory provisions  exist  in  the  States  of  Illinoii  (Slrawn  v.  S^awn,  SO  Dl,  37) 
Indiana,  Michigan  and  Missouri.  In  Delaware  the  statute  of  conveyances  (Re- 
vised Laws  of  1820)  declared  that  "  such  deed  shall  not  bind  her  to  any  war- 
ranty except  a  special  warranty  against  herself  and  her  heirs,  and  all  persons 
claiming  by  or  under  her ;  "  and  in  the  revision  of  1862  these  words  have  been 
re-enacted,  with  the  addition,  "  and  no  covenant  on  her  part  of  a  more  esteosive 
or  different  effect  in  such  deed  shall  be  valid  against  her."  It  may  be  proper 
that  such  covenants  sboald  enure  by  way  of  estoppel,  and  it  is  possible  the  Del- 
aware statute  may  have  meant  no  more ;  but  by  thus  placing  a  restriction  upon 
the  covenonta  of  a  femt  eoeai,  tbe  inference  wotdd  seem  to  arise  that  the 
covenants  were  deemed  of  some  validity,  which  seems  to  be  denied  in  most  of 
.the  States. 

■  Stat.  1645,  c.  208,  §S  3-5. 

*  Basford  v.  Pearson,  7  Allen  (Maas.),  604.  This  was  an  action  brought 
against  a  married  woman,  to  recover  damages  for  the  breach  of  the  cove< 
nants  for  seisin  and  of  good  right  to  convey,  contained  in  a  deed  by  her 
hatband  and  herself  to  the  plaintiff.  Tbe  premises  bad  previously  been  conveyed 
to  the  sole  and  separate  use  of  the  defendant,  and  the  breach  assigned  was  that 
no  such  lands  existed.  It  was  held  that  tiie  defendant  was  liable.  "  The  de- 
fendant," said  ihe  court,  "  lawfully  assumed  the  obligations  resulting  from  the 
covenants  in  the  deed  of  herself  and  husband  which  was  given  by  them  and 
accepted  by  the  plaintiff  It  makes  no  difference,  and  did  not  defeat  or  diminish 
her  liability,  that  her  husband  joined  with  her  in  tbe  deed  and  made  himself 
jointly  liable  with  her  npon  Uie  covenant.    They  cannot  contract  with  eadi 
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more  recently  been  made  in  lows,  where,  by  statute,*  "  contracts 
made  by  a  wife  in  relation  to  her  separate  property,  or  those  par- 
porting  to  bind  herself  only,  do  not  bind  the  husband,"  and^  "  a 
married  woman  may  convey  ber  interest  in  real  estate  in  the  same 
manner  as  other  persons."  ' 

These  cases  proceed  upon  the  ground  that  when  a  power  to  oon- 
tract  is  given  by  statute,  the  burdens,  as  well  as  the  benefits 
thereby  incurred,  are  assumed  by  the  contracting  pai-ties,  and  it 
has  accordingly  been  held  in  a  case  at  lato  in  New  York  that  a 
married  woman  is  not  liable,  under  the  acts  of  1848  and  1849,* 
for  the  breach  of  her  coTenaots  for  title  iu  a  conveyance'  of  her 
estate,  as  those  statutes  did  not  confer  any  greater  authority  upon 
married  women  than  previously  existed,  and  did  not  remove  their 
legal  incapacities.' 

It  is  familiar  that,  in  England,  if  a  married  woman  have  a  aep* 
arate  estate,  a  court  of  chancery  will  bind  her  to  the  extent 
of  making  that  estate  liable  to  her  contracts,'  and  it  has  been 
decided  in  New  York  that  in  eguiijf  the  property  of  a  married 
woman  can  be  charged  with  the  damages  caused  by  a  breach 
of  the  covenants  for  title  contained  iu  a  conveyance   of   her 

other.     Bat  in  taj  cue  in  whiob  each  of  them  ia  competent  to  enter  into  tzx 
agreement  and  auume  the  reaponaibilitias  resulting  from  it,  there  io  no  reason 
wh;'  the;  ahould  not  biitd  thenuelrea  b;-  a  joint  obligation  to  a  third  person." 
>  Rev.  Stat.  1860,  p.  426,  o.  101,  g  260S ;  Rev.  Code,  c  81,  g  1454 
'  Bev.  StaL  1861,  p.  390,  c  95,  g  2315 ;  Rev.  Code,  C  78.  g  1207. 
■  Richmond  t>.  Tibblee,  S6  Iowa,  474.    "  If  the  wife  ia  not  liable,"  said  the 
court,  "  then  &e  htw  preaenti  the  anonuitj  of  giving  or  conferring  the  power  to 
contract  vithont  danger  of  liability  Ibereon  for  damages  retaking  fromitabreadi, 
and  thii  no  conrt  woald  allow.    The  with  was  not  liable  at  common  law,  benaose 
she  hod  no  power  to  contract.     She  can  contract  now,  however,  and  therefore 
■he  ii  liable." 

*  **  The  real  and  personal  property,  and  the  renlt,  issaei  and  profits  oC  anjr 
female  now  married,  shall  not  be  subject  to  the  disposal  of  her  hnsband,  bat  shall 
be  ber  sole  and  separate  property  as  if  she  were  a  single  female ;  "  Acts  of  1848, 
c.  200,  g  2 ;  Rev.  Stat.  186S,  pt  2,  c.  8,  g  76.  "  Any  married  female  omj  take 
bj  inheritance  or  by  gift  and  hold  to  her  sole  and  separate  use,  and  convej  and 
devise  real  and  personal  pro)>orty,  and  any  interest  or  estate  therein,  and  the 
rents,  issues  and  profits  thereof,  in  the  same  manner  and  with  like  effect  as  if 
she  were  unmarried,  and  the  same  shall  not  be  subject  to  the  disposal  of  her 
husband  nor  be  liable  far  his  debta;"  Acts  of  1849,  &  876,  §  1;  Rev.  Slat. 
1868,  pt.  2,  c.  8,  g  77. 

*  Coakley  v.  ChamberUin,  38  How.  Vno.  R.  483. 

*  Hulme  D.  Tenant,  1  Lead.  Cas.  in  Kq.  S94,  lupra,  p.  31. 
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separate  estate,^  and  the  aame  view  of  (he  lav  is  taken  in  Ala- 
bama.' 

2.  Of  the  Eeir. — The  liability  (whether  immediate  or  ulti- 
mate) of  the  heir  by  reason  of  hia  ancestor's  covenants  for  title 
depends,  in  this  country,  to  a  great  extent  upon  the  statutory  pro- 
visions adopted  in  the  different  States  for  making  the  real  estate  of 
a  decedent  liable  for  the  payment  of  hia  debts,  although  as  respects 
the  sonrce  of  this  liability,  there  is  no  difference  either  in  England 
or  here  between  the  covenants  for  title  and  any  other  specialty 
contracts. 

In  order  that  an  heir  should  be  liable  upon  the  obligations  of 
the  ancestor,  there  were  two  requisites  necessary  at  common  law. 
First,  that  he  be  expressly  named  ; '  so  that  in  an  action  agaiust  him 
as  hoir  the  averment  was  necessary  that  he  was  named  in  and 
bound  by  the  obligation,  and  this,  as  has  been  seen,  was  the  rule 
as  to  the  antdent  warranty.^     In  the  second  placa,  it  was  necessary 

>  Kolls  V.  De  I>e}-er.  41  Barb.  S.  C.  206 ;  s.  c.  26  How.  Prac.  B.  468. 

•  Gutiter  r.  WiUUm>,  40  Ala.  (N.  S.)  661.  "  A  married  woman  is  regarded 
in  equity,"  aaid  the  court  (p.  fi72),  "  so  far  a^  her  separate  estate  created  hj 
coDtract  is  concerned,  u  \feme  sole,  and  she  ma;  bind  her  separate  estate  by  an/ 
contract  by  wbich  she  could  bintl  herself  if  sole  and  aDmairied.  The  power  of 
the  wife  to  bind  her  separate  estate  by  the  covenants  of  a  deed  is  evidently 
uaerted  in  this  general  principle,  and  we  know  of  no  case  or  doctrine  upon 
wluch  such  power  could  be  excepted  from  the  general  rule." 

■  Co,  Litt.  209  a;  vnfra.  In  Rnfner  e.  HMDoonel,  14  Bl.  169  (which  was 
approved  in  the  late  case  of  Baker  v.  Hunt,  40  id.  264),  the  vendors 
covenanted  that  tbeir  heirs  and  executors  woald  warrant  and  defend  the  premises, 
and  it  was  held  that  no  action  of  covenant  would  lie  against  the  covenantors 
themselves.  The  coveaant,  it  was  said,  exempted  the  grantors  from  personal 
liability,  but  bound  ll>eir  descendants  in  reapect  of  the  estate  that  might  be  cast 
'  npon  them.  It  postponed  the  remedy  for  a  future  of  the  title  until  tbe  decease 
of  the  grantors  or  one  of  them,  and  until  such  an  event  transpired  there  was  no 
party  in  etse  who  could  be  called  on  to  avouch  the  title.  It  was  an  unusual 
covenant,  but  that  conld  not  help  the  plaintiff.  The  presumption  was  that  the 
granlOTB  refused  to  become  personally  responsible  for  the  failure  of  the  title,  bnt 
were  willing  to  charge  their  estates  in  the  hands  of  tbeir  legal  representatives, 
and  that  the  grantee  preferred  to  accept  such  a  covenant  rather  than  have  none 
at  all.  It  might  be,  however,  that  it  was  the  real  intention  of  the  parties  that 
the  grantors  should  warrant  and  defend  the  title,  and  that  a  mistake  was  made  in 
the  preparation  of  the  deed,  but  that  could  only  be  verified  in  a  court  of  equity 
(nipro,  p.  118),  which  being  done,  the  action  might  be  brought  against  the 
grantors,  and  breaches  assigned  on  the  covenanL  In  Baker  d.  Hunt,  a\^a,  it 
was  held  that  where  the  covenantor  bound  bimself,  it  was  not  necessary,  xmAa 
the  local  statutes,  that  the  heir  should  be  named  in  order  that  he  be  bound. 

<  Bro.  Abr.  "  Garranties  "  pL  69 ;  supra,  p.  461. 
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that  the  heir  shonld  have  assets  by  descant  sufficient  to  meet  the 
demand,  and  he  was  bound  by  the  warranties,  covenants  or  other 
specialties  of  his  ancestor  only  to  the  extent  of  .these  assets.^  A 
specialty  creditor  acquired,  however,  additional  means  of  recom- 
pense by  the  death  of  his  debtor,  for  although,  by  the  common  law, 
during  his  lifetime  no  recourse  whatever  could  be  had  to  liie  lands 
by  means  of  execution,  and  the  statute  of  Westminster  the  Second  ' 
gave  but  a  right  to  have  one-half  of  them  extended  or  delivered  under 
a  writ  of  elegit,  yet  after  the  death  of  the  debtor  an  action  would  tie 
against  the  heir  upon  the  specialty  debts,  by  means  of  which  all  the 
assets  by  descent  were  liable  to  be  taken  in  execution.^ 

>  Buckley  c.  Nightingale,  1  Stnnge,  66S ;  2  BUck.  Com.  248 ;  for  (lie  doctrine 
of  lineal  and  collateral  ■waxra.atj,  see  mtpra,  p.  4  «1  geg.  In  Hall  d.  Martin,  46 
K.  H.  337,  it  was  held  tbat  altboagb  \>j  the  commca  law  the  boir  was  liable  on 
the  cDvenints  of  his  ancestor  just  so  far  ooly  as  be  had  assets  by  descent,  and 
tbat  aa  rtal  estate  alone  descended  to  him,  his  liability  was  limited  to  that,  irre- 
opecUve  of  any  perional  estate  which  he  might  hare  received  as  next  of  kin,  jet 
where  by  local  statute  the  personal  estate  was  made  to  descend  to  him  substait' 
tially  in  the  same  way,  it  should  be  treated  as  assets  in  bis  bands  equally  with  the 
real  estate ;  per  Bellows,  J.,  Perley,  C.  J.,  and  Bartlett,  J.,  dissenting.  Under  a 
Statute  of  Indiana,  abolishing  "  lineal  and  collateral  wamntjes,  with  all  tbeir 
inddents,"  it  has  been  held  tbat  the  warrant  of  a  tenant  by  the  curtesy  does 
not  bar  the  heirs  of  the  mother,  even  though  they  received  assets  by  descent 
from  the  covenantor  (see  jupra,  p.  382,  n  2),  but  that  the  perional  represeotativea 
of  the  latter  were  liable  for  the  damages  caused  by  a  breach  of  his  covenant; 
Harbnan  v.  Lee,  30  Ind.  281. 

It  was  obviously  held  in  Hart  v.  Thompson,  8  B.  Mon.  (Ky.)  485,  that  beira 
of  their  mother's  estate  could  not  be  made  to  pay,  out  of  it,  damages  caused 
by  a  breach  of  tbeir  father's  covenants  for  title,  and  the  law  was  held  the  same 
way  in  Urquhart  t>.  Clarke,  2  Rand.  (Va.)  649.  See  also  Piatt  on  Covenants.  4fiO, 
and  tupra,  p.  876  et  aeq. 

In  Dickinson  c.  Hoomes,  8  Gratt.  (Va.)  410  (noticed  as  to  another  point, 
»upra,  p.  510,  n  1),  the  conrt  admitted  that  assets  which  bad  descended  to  the  b^r 
in  Kentucky  could  not  be  noticed  in  an  action  against  that  beir  in  Viiginia,  on  a 
bond  of  his  ancestor,  but  decided  (on  the  authority  of  tbat  &miliar  class  of  caaea 
of  wbidi  Fenn  e.  Lord  Baltimore,  1  Yes.  444,  is  the  leading  one)  that  a  court  of 
equity  would,  upon  proof  of  such  assets,  in  the  exercise  of  his  jurisdiction  in 
pertonam,  and  where  the  case  was  akeady  before  the  court  for  another  purpose, 
on  proof  of  Bucb  assets,  decree  an  account  thereof  by  the  heir,  towards  the 
satisfaction  of  a  covenant  of  warranty  made  by  the  ancestor.  In  Beall  tt.  Taylor, 
2  Oratt  (Va.)  632,  it  was  held  that  a  judgment  against  heirs  in  another  State, 
where  there  were  no  assets,  did  not  merge  the  covenants,  and  that  the  plaintiff 
might  sue  the  heirs  in  Virginia,  where  the  assets  were. 

'  13  Edw.  I.  c.  18. 

*  Sir  Wm.  Uarbert's  case,  $  Coke,  12  a ;  Davy  r.  Fepys,  Plowd.  441. 
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The  reaalt  was  that  the  bond  creditor  bad,  after  his  debtor's 
death,  a  greater  security  than  the  judgment  creditor ;  for  the  latter, 
hj  reason  of  bis  judgment,  charged  the  heir  only  as  tenant  of  the 
land.  No  personal  action  would  lie  against  the  heir  on  such  judg- 
ment, and  the  only  remedy  of  the  creditor  was  by  tdre  faciat  to 
have  execution  of  the  lands,  which,  as  has  been  seen,  under  the 
statute  of  Westminster  he  oould  have  but  to  a  limited  extent,*  as 
the  death  of  the  ancestor  did  not  altar  the  nature  of  the  execution 
any  more  than  it  did  the  nature  of  the  debt,'  while  on  the  bond 
debts  the  creditor  could  at  his  election,  by  a  special  judgment, 
have  execution  upon  all  the  lands  in  the  possession  of  the  heir. 

A  warrantia  charta  or  a  voucher  being  essentially  real  actions, 
could  of  course  be  brought  only  against  the  heir,  but  upon  cove- 
Dante  as  upon  other  specialties,  the  creditor  might  sue  either  heir 
or  executor  at  his  option,  or  bring  separate  actions  against  them  at 
the  same  time,^  so  that  an  heir  could  not  plead  in  an  action  brought 
against  him  that  there  was  an  executor  who  had  assets.* 

Nor  was  there  at  common  law  any  distinction  between  bond 
debts  and  covenants,  eitlier  as  to  the  liability  of  the  heir  to  be  sued 
upon  them  or  the  right  of  the  covenantee  to  come  in  upon  the  assets 
M  a  specialty  creditor ; '  nor,  consequently,  between  covenants  for 
title  and  other  Bpecialties,'  nor  was  it  material  whether  the  cove- 

'  Hubert's  cue,  twpra ;  Bowjer  t>.  Rivitt,  W.  Jones,  67. 

■  Stilemkn  v.  Ajhdown,  2  Atk.  608. 

■  Bro.  Abr.  "  Aiteta  per  Descent,"  pi.  33";  Ckim.  Dig.  Pleader,  2,  E.  8 ; 
Qnsrles  v.  Capell,  Benl.  96;  B.  o.  S  Dyer,  S04  b. 

*  Galton  e.  Hmncock,  3  Atk.  326 ;  Dst?  p.  Papyi,  Plowd.  441  j  Qnarie*  e. 
Capell,  tupra ;  Daviei  v.  ChnrchioMi,  8  Lev.  189. 

*  Plumer  e.  Marchant,  8  Bnrr.  1384;  Godolph.  Orpli.  Leg.  pt  S,  c.  28; 
Went  Ex.  146;  Dyke  v.  Sweeting,  Willes,  685;  Benson  p.  Benson,  1  P. 
Wins.  131;  MnsBon  v.  May,  3  Ves.  A  Beames,  197;  Jenkins  v.  Brjant,  6 
ffimons,  60S ;  Watson  v.  Parker,  6  Beav.  283 ;  Frazer  v.  Tunis,  1  Binner 
(Fa.).  254. 

*  Cmiee,  o.  20,  $  66 ;  Higgingbotbam  o.  Comwell,  8  Gratt.  (Ta.)  86 ;  Gan- 
nard  e.  BtlaTa.  20  Ala.  782.  In  the  case  of  Earl  of  Bath  v.  Earl  of  Bradford, 
I  Tei.  687,  one  who  had  received  a  covenant  for  qaiet  enjoyment,  and  whose 
damages  were  liquidated  br  a  recovery  against  the  executor,  was  held  hf  Lord 
Hardwicke  to  be  a  specialty  creditor.  In  Giles  v.  Roe,  S  Dickens,  670,  the 
•ame  was  applied  to  a  covenant  for  seisin,  dnd  in  Parker  r.  Harvey,  2  £q.  Ca. 
Ab.  460,  and  Fergus  e.  Gore,  1  Sch.  &  Let.  107,  to  a  covenant  against  bcum- 
brancee ;  and  in  the  very  recent  case  of  In  re  Dickson,  Law  R.  IS  Bq.  1&4  (infra, 
Ch.  XV.),  to  a  coveiuut  for  further  aasurance.  In  Lovell  v.  Shenrin,  2  Eq, 
R.  929  (38  E.  Law  A  Eq.  684),  the  deed  contained  all  Ibe  covensnta  for  title. 
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nant  was  broken  before  or  after  tlie  covenantor's  death,  provided 
the  amount  of  the  damages  vas  liquidated.' 

But  although  ,the  heir  was  thus  bound  by  his  ancestor's  bonds 
and  coveoants  when  named  in  them,  and  to  the  extent  of  the  assets, 
yet  if,  before  suit  brought,  he  had  aliened  the  lands  which  he  had 
inherited,  the  creditor  was  without  remedy.^ 

The  \'  statute  of  fraudulent  devises  "  "  was  intended  to  remedy 
tliis  mischief,  doubtless  not  only  with  respect  to  the  ancestor's 
specialty  debts,  but  perhaps  also  as  to  Ills  covenattta,  as  the  fif% 
section  of  tliat  statute,  after  reciting  that  many  heirs-at-law,  to 
avoid  the  payment  of  such  just  debts  as  in  regard  to  the  lands 
descending  to  them  they  had  become  liable  to  pay,  had  aliened 
such  lands  before  process  was  or  could  be  issued  agiunst  them, 
declared  that  the  heir  should  be  answerable  for  such  debts,  in  an 
action  of  debt,  to  the  value  of  the  lands  so  aliened,  unless  they  had 
been  bona  fide  aliened  before  suit  brought.* 

But  however  this  section  may  liave  been  intended  to^  protect  as 
well  a  covenantee  as  a  specialty  creditor,  it  seems  to  have  failed 
of  its  object,  for,  first,  the  cases  of  Wilson  v.  Knubley  ^  and  Farley 
V.  Briaut,^  though  based  upon  another  section  of  this  statute  to 
be  presently  referred  to,  held  that  its  provisions,  which  are  very 
similar  to  that  just  cited,  applied  to  debts  and  actions  of  debtj 

'  Cox  V.  King,  9  Beav.  533 ;  Hervey  v.  Audland,  li  Sim.  fiSl ;  Lomaa  r. 
Wright,  2  Mylne  &  Keen,  769;  Eardley  f.  Owen,  10  Beav.  672;  see  infra, 
Ch.  Xr ;  Davit  v.  Smitfa,  5  6a.  285 ;  Stjlzfoos's  Appeal,  3  Fa.  266. 

*  PluDket  o.  PensoD,  2  Atk.  290 ;  Davf  o.  Pepyt,  Flowd.  139. 
»  8  &  4  Will  &  Mary,  c.  14. 

*  Before  the  passage  of  the  BtUute  of  frauds  (29  Car.  H.  c.  3),  desoeoded 
trust  estates  were  not  assets  in  the  bands  of  the  heir.  But  that  statute  provided 
that  if  any  cetlm  que  tnut  sbould  die,  leaving  a  trust  in  fee-simple  to  descend  to 
bis  heir,  die  trust  should  be  taken  to  be  aseets  by  descent,  and  the  heir  liablB, 
by  reason  of  such  assets,  aa  fully  and  amply  as  ha  migbt  have  been  if  the  estate 
in  law  had  descended  to  him  by  possession  in  like  manner  as  the  trust  descended. 
Piatt,  in  his  work  on  Covenants,  p.  451,  remarks,  "  A  right  of  action  against 
the  heir,  in  respect  of  such  assets  by  descent,  cannot,  it  is  apprehended,  be  de- 
feated by  his  alienation  of  the  estates  prior  Ut  the  commencement  of,  or  pending 
legal  proceedingB ;  tJie  charge  once  attaching  will,  it  is  supposed,  contiDae  in 
operation  agunst  him  and  his  personal  representatives,  for  the  benefit  of  the 
covenantee  or  his  representatives,  until  compensation  be  made  for  any  breach  of 
(he  covenant  committed  during  the  lifetime,  or  even  after  the  decease  of  the 
ancestor." 

*  7  East,  138.  *  3  Ad.  &  EIL  839. 
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and  could  not  receive  bo  liberal  a  construcdon  as  to  include 
eovenantg;  secondly,  it  vas  quite  usual  to  find  in  Eiiglisli  con- 
veyancing a  bond  to  secure  the  performance  of  covenants,  on 
which,  as  is  seen  in  many  of  the  cases,  actions  of  debt  will  lie,^ 
which  practice  has  been  supposed  to  have  been  introduced  in 
order  to  bring  the  case  within  the  letter  of  the  statute ;  and 
thirdly,  in  a  recent  statute,'  intended  to  amend  and  supply  the 
defects  in  the  statute  of  fraudulent  devises,  after  the  words  "  liable 
to  pay  the  debts  "  is  inserted  *'  or  perform  the  covenants,"  and 
the  word  "  covenants "  is  introduced  afl»r  *'  debt  or  debts " 
wherever  it  occurs.^ 

The  peculiar  difference  which  appears  to  exist  between  the  Eng- 
lish and  American  law  as  to  the  liability  of  an  heir  on  his  ancestor's 
covenants  for  title,  is  that  while  in  England  the  covenant  is  of 
oonrse  uo  lien  upon  his  real  estate  during  his  life,  so  it  does  not 
become  one  after  his  death  until  action  brought ;  and  in  case  no 
aotion  is  brought,  or  if,  before  such  action,  the  heir  bona  fide  alien 
the  land,  the  purchaser  will  take  it  clear  of  liability,  whether  the 
covenant  be  broken  before  or  after  the  covenantor's  deatli.*    If  the 

'  li  raa,j  be  lupposed  that  there  &re  alto  reaaoiu  which,  in  this  coanCry,  seem 
to  point  oat  the  proprietj  of  taking  a  bond  (br  the  peribrmance  of  covenants ; 
on  the  ground  that  althoagh  a  eOTenant  ittelf,  if  unbroken  at  the  death  of  the 
cOTsnantor,  would  not  be  a  lien  opou  his  nal  eatate,  that  a  bond  for  the  perform- 
ance of  such  a  covenant  might  be  a  lion.  Such  an  opinion,  however,  oeems  not 
tenable.  In  Gridolph.  Orph.  Leg.  pt  2,  C.  38,  it  U  said :  "  But  executors  (under 
pretence  or  color  of  recogaizances  for  the  peace  or  good  behavior,  or  the  like, 
or  onder  pretence  of  statotea  for  perfonning  covenanU  touching  the  enjoying 
of  lands  not  forfeited,  nor  any  sums  of  money  possibly  ever  thereupon  becom- 
ing payable)  ore  not  to  withhold  payment  of  debts  by  specialty,  and  thereby 
defraud  the  creditors ;  so  that  if  the  statute  or  recognizance  be  only  for  per- 
fonnance  of  coveaanti,  and  uo  corenaut  be  broken,  an  obligation  for  the 
payment  of  present  money  shall  be  discharged  before  it,"  but  tbe  passage 
merely  refers  to  tbe  duty  of  the  execntor  as  to  not  withholding  payment  on 
nioh  pretences. 

■  1  WiU.  IV.  c.  47,  known  as  Sir  E.  Sngden's  act. 

*  These  statutes  will  be  found  in  Ram  on  Assets,  213 ;  in  tbe  notes  to  Jeffer- 
son e.  Morton,  2  Saund.  7,  and  to  Silk  c.  Prime,  2  Lead.  Cas.  in  Eq. 

'  Tbe  law  is  thus  stated  in  the  note  to  Silk  v.  Prime,  2  Lead.  Cas.  in  Eq. ; 
"  Neither  debla  by  specialty  in  which  the  heirs  are  bound,  nor  simple  contract 
debts,  even  since  the  3  &  4  WiU.  17.  c  104  (infra,  p.  548),  constitute  a  lien 
or  charge  upon  tbe  land,  either  in  tbe  hands  of  the  debtor  or  of  his  heir  or 
devisee.  Notwitlistanding  the  existence  of  inch  debts,  the  debtor  bimself  mvj 
85 
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alienatioQ  be  a  fraudulent  one,  tiiough  the  purchaser's  title  will 
still  be  secured  to  him,  yet  the  heir  will  be  liable  out  of  his  owa 
estate  to  the  value  of  the  lands  thus  aliened ;  and  if  the  lands  have 
not  been  aliened  at  all,  but  still  remain  in  the  heir's  possession,  he 
Till  be  liable  to  the  extent  of  their  value,  both  by  common  law 
and  by  statute,  and  the  covenantee  may  sue  the  heir  or  the  execu- 
tor, at  his  election. 

But  in  the  United  States,  it  may  be  said  that,  as  a  general  rule, 
lands  are  liable  for  the  debts  of  a  decedent,  whether  due  by  matter 
of  record,^  by  specialty  or  simple  contract.  In  the  two  latter  cases, 
the  existence  of  the  debt,  unless  it  be  reduced  to  Judgment,  creates 
no  lien  during  the  debtor's  life.  By  his  death,  however,  its  quality 
is  changed,  and  it  becomes  a  lien  upon  his  real  estate,  which  de- 
scends to  the  heir  or  passes  to  the  devisee  subject  to  the  payment 
of  the  debts  of  the  ancestor  according  to  tiie  laws  of  the  State 
in  which  it  lies,^  and  the  rights  of  the  creditor  can,  in  most  of  the 
States,  be  enforced  against  the  lands  io  the  hands  of  a  bona  fide 
purchaser,'  within  certain  statutory  limitations  as  to  time. 

olien&te  the  laud.  By  taking  proper  proceedingn,  the  creditors,  botl>  bj  speml^ 
and  proper  contract,  may  obtain  payment  out  of  the  descended  or  devised  real 
estate  in  tlie  hands  of  the  heir  or  devisee ;  but  if  such  proceedings  are  not  taken, 
the  heir  or  devisee  may  alienate,  and  in  the  bands  of  the  alienee,  nhaCher  upon 
a  common  purcbaae  or  on  a  settlement,  even  with  notice  that  there  are  debts 
unpaid,  the  land  is  not  liable,  though  the  heir  or  devisee  remains  per»onaSjf 
liable,  to  the  extent  of  the  value  of  the  land  alienated ;  Richardson  o.  Horton,  7 
fieav.  112,  123;  4  Mylne  &  Cr.  268,  269^  Sugden  on  Vendors,  834,  835; 
Spackman  v.  Timbell,  8  Sim.  269,  260 ;  but  see  Pimm  «.  Insall,  7  Hare,  193. 
where  it  was  held  that  creditors  would  not  be  defeated  by  ibe  marriage  artidaa 
of  an  infant  heir-at-law."  Pimm  e.  Ineall  went  however  upon  the  ground  that 
the  marriage  articles  in  question  were  not  binding  upon  the  wife,  who  had  di«d 
without  having  done  any  act  to  confirm  them,  and  hence  tbat  the  real  estate  of 
her  ancestor  descended  to  her  heir  discharged  from  the  articles,  and  subject  to 
their  original  liability  to  pay  the  debts  of  the  ancestor ;  s.  0.  on  appeal,  1  Mac 
&  Gord.  449 ;  and  see  Peachy  on  Marriage  Settlements,  29. 

'  The  words  "matter  of  record "  here  include  not  only  such  things  which 
appear  on  the  records  of  a  court,  sncb  as  judgments,  recognizances  and  the  Lke, 
but  those  which  are  recorded  or  registered  under  local  statutes,  such  as  mort- 
gages, &c. 

*  WatkinscHolman,  16  Peters  (U.S.), 63;  4  Kent's  Com.  424 ;  2  Hilliard's 
Abr.  639. 

•  Gore  0.  Braiier,  3  Mass.  623 ;  Graff  v.  Smith,  1  DaU.  (Pa.)  481 ;  Monia 
e.  Smith,  1  Yeates  (Pa.),  244;  Keardo.  Williama,  7  Wheat  (U.  S.)  69;  Grit- 
wold  V.  Bigelow,  6  Conn.  268. 
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But  while  this  ia  the  general  principle,  yet  in  its  application 
it  ie  of  course  modified  by  the  Tarious  local  laws  of  the  States. 
By  the  common  law,  as  we  have  seen,  a  covenantee  might  sue 
either  the  executor  or  the  heir  at  bis  election,  but  Ibis  has  l>een 
altered  by  statute  in  many  States,  and  in  them  the  liability  of  an 
heir  on  the  covenants  of  his  ancestor  is  a  contingent  one,  depend- 
ing upon  the  inability  of  the  covenantee  to  procure  satisfaction  out 
of  the  personal  estate:^ 

'  Webber  v.  Webber.  6  Greenl.  (Mo.)  136 ;  Hatchineon  v.  Stiles,  3  N.  H. 
404 ;  ftud  see  the  later  case  of  TJcknor  o.  Hairia,  14  id.  272,  for  a  renew  of  the 
commoD  law  and  tbe  English  and  New  Hampihire  legislation,  and  tbe  very  recent 
caae  of  Hall  e.  Martin,  46  id.  SS7  {supra,  p.  542,  n.  1)  ;  Boe  v.  Swezejr,  10  Barb. 
8.  C.  (N.  Y.)  247;  Stuart  v.  KiBBim,  11  id.  271  (aee  Hajnes  v.  Colnn,  19 
Ohio,  S96J;  Bo;d  v.  AnnstroDg,  1  Yerg.  (Tenn.)  40;  Hartman  e.  Lee,  30 
Ind.  263 ;  and  in  Bojce  t>.  Buirell,  12  Maes.  399,  where  the  heir  was  sued  on  the 
MiceMor'B  coTenont  for  title,  the  pUintiff  was  nonsuited  on  the  gronnd  that  appli* 
cation  had  not  been  first  made  to  the  personal  estate  throagh  the  administrator. 
The  remark  of  Gibson,  C.  J^  in  Fritz  v.  &Tans,  13  Serg.  &  Rawle,  14,  that  •'  in 
Fennsylvaoia,  lands  being  in  all  cases  asaets  for  the  payment  of  debts,  only  the 
ezecntor  can  be  sned,"  would  seem  to  apply  to  all  other  States  where  lands  are 
thus  made  assets  in  the  hands  of  the  executor,  and  in  them  the  immediate  lia- 
bility of  the  heir  by  an  action  of  covenant  against  himself  wonld  seem  to  be 
taken  away.  As  to  his  ultimale  liability,  tbe  statutory  provisions  are,  in  different 
parts  of  the  country,  widely  different.  In  many  States  the  land  can  be  summa- 
rily taken  in  execution  in  tbe  hands  of  the  heir  or  devisee,  upon  a  judgment  thus 
obtained  against  the  personal  representative.  This  was  formerly  the  law  in 
Pennsylvania  (Payne  v.  Craft,  7  Watts  &  Serg.  465 ;  Benner  ti.  Phillips,  9  id. 
13;  Keenanv.  Gibson,  Q.Barr,  260),  but  has  since  been  altered  in  that  State, 
and  ■  tcire  faciat  qiiare  aceadui  mm  is  now  directed  to  the  heirs  and  devisees, 
with  notice  to  the  terre-tenants,  who,  notwithstanding  the  judgment  against  the 
personal  representative,  will,  in  some  cases,  be  let  in  to  contest  tbe  claim  on  its 
original  grounds ;  Murphy's  Appeal,  8  Watts  &  Serg,  16fi;  Atberton  o.  Ather- 
ton,  2  Barr,  113;  Buder  o.  Slam,  14  Wright  (Pa.),  456.  In  the  recent  case  of 
Sturgeon  v.  Schaumburg  [Chambers  o.  Wright],  40  Mo.  462,  certain  tenants  In 
common  having  made  partition,  covenanted  with  each  other  for  themselves,  their 
heirs  and  personal  representatives,  that  in  the  event  of  any  suits  being  brought 
gainst  ^ther  of  them  respecting  the  title,  the  expenses  should  be  equally  borne 
between  them.  After  tbe  death  of  all  of  them,  such  suits  were  brought  against 
the  estate  of  one  of  them,  whose  administrator  then  sued  the  heirs  and  devisees 
of  one  of  the  others  for  contribuiion,  but  it  was  held  that  this  was  "  purely  a  per- 
sonal and  collateral  coveoant,  and  does  not  belong  to  tbe  class  of  covenants  which 
run  with  the  land  and  concern  the  tenure  and  enjoyment  of  the  property  conveyed," 
and  a  demurrer  to  tbe  petition  was  sustained.  Tbe  case  may  have  been  correcdy 
decidedononeof  the  grounds  taken,  viz.,  that  the  suit  could  not  be  brought  by  the 
administrator,  who  had  nothing  to  do  with  tbe  real  estate.    Otherwise  it  would 
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It  18  not  however  proposed  to  discuss  the  ioteresttDg'  subject  of 
tlie  liabilitj  of  real  estate  for  the  debts  of  a  decedent.  It  is  one 
almost  exclusively  local  in  its  application,  and  it  may  be  sufficient 
to  have  briefly  referred  to  the  common  law,  and  pointed  out  the 
sources  whence  fuller  information  may  be  derived  with  respect  to 
its  alteration.' 

certainlj  seem  that  the  purpose  for  which  the  coTeu&nt  had  been  entered  into  wu 


In  Cosklej  r.  Chamberltun,  36  How.  Fract.  R.  (S.  T.)  483,  a  tenant  for  life, 
under  her  husband's  will,  with  rcnuJuder  to  her  children,  married  again  and 
leued  for  a  term  of  yean,  covenanting  for  quiet  enjoyment,  and  died  before  Uw 
expiration  of  the  term,  when  the  tenant,  being  evicted  by  the  children  onder 
proceedings  in  parti^n,  brought  covenant  against  tham  and  the  eaecutor  of  thur 
mother  the  ooTenantor.  A<  against  the  former  it  was  held  that  the  plaintiff  could 
not  recover,  although  they  bad  received  the  rent  of  the  premiaea  from  their 
mother's  death  to  the  partition,  as  it  was  said  that  this  receipt  was  no  ratification 
of  the  covenant  and  that  the  rent  was  asaeCs,  not  of  their  mother's,  but  of  their 
father's  estate,  and  as  against  her  executor  the  phuntiff  could  not  recover 
because  the  covenant  was  that  of  a  married  woman. 

'  It  ma;  however  be  observed,  that  in  tracing  the  courae  of  legislation  in  the 
differant  States,  they  will  be  found  greatly  in  advance  of  English  legislation  on 
the  subject.  The  old  feudal  doctrines,  which  to  prevent  the  alienation  of  real 
•state  cumbered  it  with  restraint*,  gave  place,  when  a  new  state  of  society  de- 
manded that  the  right  of  alienation  should  be  less  fettered,  to  an  immuni^  of 
real  estate  which  protected  the  purchaser  at  the  expense  of  the  creditor,  and  the 
kgislative  provisions  which,  until  very  recently,  existed,  were  inadeqoate  to 
regulate  the  equal  interests  of  both,  for  it  was  not  until  the  year  1833  that  by 
the  statute  3  &  4  Will.  IV.  c.  104,  freehold  estates  were  made  assets  for  the 
payment  of  simple  contract  debts,  and  all  will  remember  tbe  anxious  and  untir- 
ing efforts  of  Sir  S.  RomiUy  to  bring  about  such  provisions  sixteen  yean  before 
that  time,  and  the  clamOT  which  was  raised  in  opposition  to  it,  to  the  effect  that 
"  tbe  heir's  right  to  the  real  property  of  his  ancestor  ought  not  to  be  disappointed 
by  the  daims  of  creditors,"  which  was  said  by  so  good  a  lawyer  as  Sir  William 
Grant.  See  the  remarks  of  Sir  S.  Romilly  in  his  Autobiography,  voL  iL  38ft, 
and  also  Campbell's  Lives  of  the  Chancellors,  vol.  viL  p.  266. 

On  the  other  hand,  from  the  earliest  settlement  of  some  of  tbe  Americas 
colonies,  the  doctrine  of  the  liability  of  a  decedent's  lands  to  the  payment  of 
his  debts,  whether  due  by  matter  of  record,  specialty  or  simple  contract,  haa 
been  said  to  have  grown  up  with  the  law.  In  many  of  them  the  death  of  the 
debtor  changed  his  debu  into  liens,  and  a  purchaser  or  a  devisee  stood  in  those 
States,  as  in  PennsytvaoiA,  in  no  better  position  than  the  vendor  or  the  testator ; 
Uorris  t>.  Smith,  1  Yeates,  241.  In  a  few  only  of  the  colonies  is  this  believed 
to  have  been  otherwise.  It  has  been  asstmied  by  authority  entitled  to  retpect 
that  real  estate  is,  in  general,  and  baa  been  from  the  earUest  settlement  of 
the  colonies,  liable  for  the  debts  of  the  ancestor  in  the  hand*  of  his  devisees, 
his  heirs  and  bona  JiiU  purchasers  (rom  them ;  1  Kent's  Com.  420 ;  2  Uilliard's 
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8.  Of  iKt  Devisee.  —  Much  of  what  has  b^en  said  as  to  the  lia- 
bility of  the  heir  will  equally  apply  to  that  of  the  devisee.    At  com- 

Abr.  559;  Watkba  e.  Holman,  16  Peters  (U.  S.),  63;  Ber^o  ■>.  McFsrltuia,  6 
Fort.  (N.  H.)  686 ;  but  in  fftct  the  statate  5  Geo.  II.  c.  7,  expressly  declared 
that  landa,  Ac.,  in  all  the  Amerieaa  coloniea,  should  be  assets  for  the  pajineDt 
of  debts.  In  Pennsylvania,  there  were  many  statutes  to  this  effect  prior  to  the 
year  170S,  to  which  a  reference  naj  be  found  in  the  note  to  1  Smith's  Laws,  9, 
and  the  Appendix  to  Miller's  edition  of  Acts  of  Aasemblj,  published  in  1763, 
and  the  dissenting  opinion  of  Kennedy,  J.,  in  Bellas  v.  McCarthy,  10  Watts,  81. 
In  North  Carolina,  a  ststnte  passed  in  1716  declared  that  creditors  of  any 
person  deceased  should  make  their  claim  within  seven  years  after  the  death  of 
■nch  debtor,  otherwise  sach  tnreditor  shoold  be  forever  barred;  and  the  opinion 
had  been  more  than  once  expressed  in  interpreting  this  stataCe,  that  its  words, 
being  without  any  saving  or  excepdon  whatever  in  favor  of  any  incapadty,  were 
so  express  as  even  to  exclude  claims  on  which  the  cause  of  action  did  not  aiise 
until  alter  that  time  bad  expired ;  M'Lellan  d.  Hill,  Conlerence  Hep.  479 ;  Jones 
r.  Brodie,  8  Maiph.  G94 ;  Rayner  e.  Watford,  2  Dev.  839.  But  in  Godley  v. 
Taylor,  S  id.  178,  the  question  presented  was  whether  a  covenantee,  evicted  alter 
the  expiration  of  seven  years  from  the  death  of  the  covenantor,  was  deprived  of 
his  claim  against  his  estate,  and  it  was  held  that  be  was  not ;  that  the  legistatare 
could  not  have  meant  to  exclude  a  claim  that  might  arise  in  fuiuro,  and  which 
could  not^  enforced  until  it  did  arise  or  accrae. 

In  connection  with  this  subject  the  case  of  Booth  e.  Starr,  S  Day  (Conn.),  27S, 
may  be  here  mentioned.  The  estate  of  one  who,  some  years  before  his  death, 
had  conveyed  land  with  covenant  of  warranty,  was  represented  to  be  insolvent 
by  his  administrators,  and  commissioners  were  appointed  by  the  court  to  receive 
the  claims  of  creditors,  which  were  to  be  presented  within  six  months.  The 
estate  turned  out  to  be  solvent,  and  the  commissioners  reported  a  balance  in  the 
bonds  of  the  administrators  after  payment  of  all  presented  debts  and  claims, 
which  was  paid  to  the  guardian  of  the  intestate's  heir.  Two  years  after  (his,  the 
covenantee  was  evicted,  and  sued  the  administrators,  who  pleaded  the  above 
Acts  in  bar,  to  which  the  plaintiff  demurred.  It  was  held  by  the  court  that  the 
limitation  for  exhibition  of  claims  of  creditors  was  conclusive  as  to  the  extent 
and  amount  of  the  administrator's  liability,  and  this,  whether  the  estate  wa« 
solvent  or  not  —  that  (he  administrators,  having  then  lawfully  divested  tbem- 
■elves  of  every  part  of  the  estate,  could  not  be  made  liable  for  future  clums, 
and  that  it  was  immaterial  whether  the  claim  did  or  did  not  exist  within  the 
apecified  time.  "My  reasoning  is,"  said  Bninard,  J.,  who  delivered  the 
opinion  of  the  court,  "that  as  the  claim  was  not  exhibited  until  after  the  time 
limited,  and  as  it  was  within  no  saving,  therefore  it  is  barred.  .  .  .  The  claim 
therefore,  if  it  exists,  must  be  against  the  heir,  who  must  also  be  the  proper 
person  to  contest  it.  ...  It  does  not  appear  in  this  case  that  the  bdr 
received  any  estate  of  inheritance  &om  bis  ancestor,  and  therefore  he  cannot 
be  liable  in  regard  to  assets  real  by  descent  The  daughter,  in  one  sense,  is 
heir  to  the  covenant  of  warranty ;  a  covenant  real,  on  which  as  such,  as  she  haa 
received  no  estate  or  inheritance  she  cannot  be  liable,  for  the  heirs  intended  by 
the  deed  are  heirs  at  common  law,  but  under  our  statatfi  of  distribution  she  baa 
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moD  law,  he  waa  not  booDd  by  the  coveuaots  of  hia  testator,  oor 
could  the  laiida  be  followed  in  hia  haoda.'  In  thia  reapect  be  en- 
joyed an  even  greater  immunity  than  the  heir ;  for  the  latter,  when 
named  in  hia  anceator'a  covenanta,  waa  liable  to  the  amount  of  the 
asaeta  which  had  deacended  to  him,  but  a  devisee  took  tlie  land 

received  the  BurpliiB  estate  of  the  coveoaDtor.  [But  see  as  to  this  tbe  cue  ef 
HatI  e.  Martin,  46  N.  H.  337.]  To  tkia,  in  her  handB,  the  equity  of  the  claim 
seems  to  point.  But  to  Teach  it  may  be  difficult"  Tbe  very  able  dissenting 
□pinion  of  Mitchell,  C.  J.,  renders  any  other  comment  on  this  decision  unneoea- 
sary.  One  holding  an  unbroken  covenant  of  warrsntj  could  not,  he  said,  be 
designated  in  the  statute  as  a  creditor  neglecting  to  present  his  claim,  and  the 
court  could  not  have  allowed  it,  if  he  had  presented  it.  The  statute  of  Connec- 
ticut, he  shovred,  created  a  joint  fund  of  the  real  and  personal  estates,  and  made 
both  assets  in  the  hands  of  the  administrator  —  they  also  required  a  refunding 
bond  to  be  given  to  him  by  the  heirs,  for  the  purpose  of  a  security  for  all  claims 
against  such  estates  to  the  amount  of  all  the  assets,  real  and  personal.  - "  This 
bond  can  never  be  forfeited  if  the  administrator  is  not  to  be  accountable  for 
debts  afterwards  arising.  ...  In  the  mean  time,  the  bond  of  the  administrator 
to  the  Court  of  Probate  has  been  fulfilled  by  a  distribution  of  the  estate,  and  tin 
acceptance  of  this  bond  for  the  heir ;  and  as  no  other  bond  or  security  for  such 
creditors  is  required  from  the  heirs,  the  property  whiuh  tbe  law  int«nded  to  goard 
and  preserve  for  the  heir's  benefit  may  be  squandered  with  impunity,  and  witb- 
out  any  remedy."  Subsequently  howerer  a  petition  in  chancery  was  filed  in  tbe 
same  case  (S  Day,  419),  on  the  hearing  of  which  the  court  held  that  althongli 
the  claim  agaiaat  the  administrator  might  be  barred,  yet  the  petitioner's  right 
was  not  eztinguished,  and  the  assets  were  held  liable  in  equity  in  tbe  hands  of 
tbe  heir  or  his  guardian.  In  tbe  subsequent  case  of  Griswold  v.  Bigelow,  6 
Conn.  259,  a  covenantee  who  was  evicted  thirty-four  yeara  al\er  tbe  estate  of  his 
covenantor  waa  distributed  after  the  usual  proceedings  and  limitations  of  tima 
for  the  exhibition  ol  claims,  r^sed  an  administration  dt  boait  nan,  exhibited  the 
claim  to  (be  Court  of  Probate,  which  was  allowed,  and  the  personal  assets  being 
exhausted  an  order  was  granted  for  the  sale  of  the  real  estate,  which  was  accord- 
ingly sold  in  the  hands  of  a  bona  Jide  purchaser,  and  these  proceedings  wera 
confirmed  by  tbe  Supreme  Court  of  that  State,  in  an  able  opinion  by  Hosmer, 
C.  J.,  and  there  seems  to  have  been  no  question  made  of  the  jurisdiction  of  tha 
Court  of  Probate  in  tbe  appointment  of  tbe  administrator,  and  no  appeal  having 
been  taken  by  the  devisees  and  otber  parlies  in  interest  from  the  decree  of  that 
court,  as  respected  tbe  allowance  of  the  claim,  and  the  order  of  sole,  it  was  held 
that  that  decree  could  not  be  inquired  into  collaterally,  and  the  only  question 
then  was  whether  the  lien  on  the  land  of  the  decedent  still  continued ;  the  court 
bad  no  doubt  that  it  did,  and  that  the  distribution  or  alienation  of  tbe  estate 
could  not  affect  it  in  any  way.  From  a  defect  in  tbe  administrator's  deed,  how- 
ever, his  vendee  waa  held  not  entitled  to  recover  in  ejectment.  And  see  also 
Hall  t).  Martin,  46  N.  H.  337,  rupra,  p.  G42,  n.  1,  where  the  subject  of  tike  lia- 
bility  of  tbe  heir  was  elaborately  considered. 

1  Plunkett  t>.  Penson,  2  Atk.  290 ;  Flasket  v.  Beebj,  i  East,  491. 
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clear  of  all'liability.  It  will  be  remembered  that  an  heir  cannot 
stricUy  be  said  to  take  also  aa  devisee,  as  the  ^miliar  rule  applies 
that  one  taking  the  same  estate  in  quantity  and  quality  under  his 
ancestor's  will  as  he  would  do  as  his  heir  by  operation  of  law,  is 
adjudged  to  take  by  descent  and  not  by  purchase,  and  the  lands 
would  ha  liable  if  not  aliened. 

To  prevent  the  injustice  of  a  devise  depriving  a  specialty  creditor 
of  a  means  of  eatisfaction,  the  second  section  of  tlie  statute  of  fraud- 
ulent devises,'  reciUng  that  many  persons,  after  having  bound 
themselves  and  their  heirs,  had  died  seised  of  lands,  and  to  the  de- 
frauding their  creditors  had  devised  the  same,  so  tliat  the  creditors 
had  lost  their  debta,  declared  that  all  wills,  &o.,  should  be  taken, 
as  against  such  creditors  and  tlieir  executors,  &c.,  to  be  void  and 
of  no  effect ;  and  the  third  section  gave  the  creditors  a  right  of 
action,  upon  their  specialties  against  the  heir  and  devisee  jointly, 
and  the  devisees  were  made  liable  in  the  same  manner  as  heira, 
notwithstanding  alienation  hy  them. 

But  in  Wilson  v.  Kimbley,^  although  it  was  said  by  Lord  Ellen- 
borough  that  the  grievance  recited  In  the  preamble  of  the  statute 
would  have  led  one  to  suppose  that  the  legislature  meant  to  give  a 
larger  remedy  than  the  action  of  debt,  yet  the  court  felt  themselves 
bound  by  the  letter  of  the  statute,  which  spoke  only  of  debts  and 
actions  of  debt;  and  in  an  action  brought  against  the  devisee 
of  one  who  had  given  covenants  for  title  and  died  without  heirs, 
judgment  waa  given  for  the  defendant,  tliougli  it  was  agreed  that 
the  case  came  within  the  mischief  intended  to  be  remedied  by  the 
statute.  Tlie  point  tliat  there  being  no  heir  the  case  did  not  como 
within  the  letter  of  the  statute,  which  gave  a  remedy  against  the 
heir  and  devisee  jointly,  though  mentioned  in  the  argument,  did 
not  form  a  basis  of  the  decision  ;  but  in  a  later  case,°  it  was  ex- 
pressly held  tliat  a  specialty  creditor  could  not  maintain  an  action 
gainst  tlie  devisee  alone,  there  being  no  hoir.  So  it  has  been  fur- 
ther held,  in  the  construction  of  this  statute,  that  it  applied  only 
where  a  debt  in  the  ordinary  sense  of  the  word  existed  between 
the  parties  in  the  lifetime  of  the  debtor,  and  therefore  that  an 
action  of  debt  did  not  lie  against  the  heirs  and  devisees  of  a  surety 
for  breaches  of  covenant  wliich  did  not  occur  in  his  lifetime,  even 

'  3  &  4  WilliuD  &  Mm;,  o.  U  ;  supra,  p.  M4. 

'  7  Ewt,  134. 

'  Hunting  r.  SbddnJre,  9  Meet.  &  WeUb.  366. 
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though  the  damages  upoc  the  oooorreQCO  of  each  hreach  vera 
liquidated,  ao  that  in  form  they  might  be  sued  for  in  an  action  of 
debt.'  In  consequence  of  these  deciHions  the  statute  of  fraudulent 
devises  vas  amended  hy  more  recent  legislation.^ 

But  these  decisions  were  based  upon  very  technical  grounds, 
and  however  possibly  correct  as  construing  a  statute  which  gave  a 
new  remedy  against  devisees,  they  have  not  been  applied  to  casoa 
not  strictly  falling  within  them. 

Thus  where  a  testator  covenanted  to  pay  an  annuity  which  after 
his  death  fell  in  arrear,  it  was  held  that  the  devisees  were  liable, 
on  the  ground  that  the  sums  to  be  recovered  were  fixed  and 
certain.' 

Later  cases  have  however  gone  farther,  and  extended  the  mean- 
ing of  tlie  word  d^  to  unliquidated  damages  accruing  after  a  testa- 
tor's death.  Thus  in  a  case  in  Ireland,  where  a  testator  devised 
lands  to  trustees  to  pay  off  by  sale  thereof  all  such  just  debts  aa 
he  should  happen  to  owe  at  his  death,  it  was  held  that  damages 
accruing  after  his  death  from  a  breach  of  his  covenant  for  quiet 
enjoyment  were  a  debt  within  the  meaning  of  the  will.* 

A  similar  case  came  up  within  a  few  months  after,  in  the  Vice- 
Chancellor's  court,  and  was  similarly  decided.  A  testator  cove- 
nanted with  bis  lessee  for  quiet  enjoyment,  and  afterwards  devised 
his  real  estate,  subject  to  and  charged  with  the  payment  of  his 
debts.  After  the  death  of  the  lessor  the  lessee  was  evicted,  and 
brought  his  action  against  the  executors  of  the  lessor,  who  having 

'  P&rUy  n.  Briant.  8  Ad.  &  £11.  839. 

*  Act  of  11  Geo.  IV.  c.  47,  soon  after  aappliod  bj  that  of  1  Will.  IV.  c.  47, 
whiub  exprcBsly  includes  coveaanta  as  well  aa  debts,  and  also  givea  an  acdon 
against  the  devisee  alone  where  there  is  no  heir ;  and  see  the  notes  to  Silk  v. 
Prime,  2  Lead.  Caa.  in  Eq.,  and  to  Jefl^eson  t>.  Morton.  2  Sauod.  8  a. 

■  Jenkins  v.  Briant,  6  Sim.  603,  per  Shadwell,  V.  C.  The  ca«e  iru  distiD- 
guisbed  from  Wilson  n.  Enuble;,  inaimuch  as  there  the  covenant  was  said  to  ba 
contingent,  and  unascertained  damages  onlj^  could  be  recovered  for  a  breach  of  it ; 
here  the  covenants  were  absolute  and  the  sums  to  be  recovered  were  certain. 

•  Bermingham  0.  Borke,  2  Jones  &  La  Toudie,  699,  per  Sir  £.  Sugden,  Ch., 
who  hat)  argued  and  gained  Jenkins  v.  Briant.  '*  Before,"  said  he,  "  the  legiaU- 
tion  bound  all  the  assets  of  a  tastatur  bj  debts  of  ibe  present  description,  a  man 
was  said  to  lin  in  his  grave  who  did  not  sufficiantlj'  provide  for  bia  debia.  It 
could  not  be  disputed  that  this  claim  must  have  been  admitted,  had  the  testator 
simpl]'  aaid  '  all  my  just  debts.'  It  appears  to  me  that  is  what  he  intended,  and 
the  supposed  words  of  restriction  are  introduced  only  not  to  confine  the  tniat  to 
the  debts  which  he  then,  that  is  at  the  time  of  making  his  will,  owed." 
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pleaded  plene  adminiatravit,  the  plaintiff  took  judgment  of  assets 
quando  aaciderunt,  and  liad  his  damages  assessed  upon  writ  of  in- 
quiry, and  then  filed  a  bill  against  the  deriaees  of  the  lessor  for 
satisfaction  of  these  damages  out  of  the  real  estate  devised.  It  was 
contended  on  behalf  of  the  derisees  that  as  the  damages  were  unli- 
qaidated  at  the  death  of  the  testator,  they  could  not  constitute  a 
deM  witliin  the  meaning  of  the  will,i  but  Vice-Chancellor  Wigram 
declared  that  he  would  he  inclined,  in  the  absence  of  authority, 
etrongly  to  lean  against  that  construction  of  the  will  which  would 
exclude  the  claim  in  question.  He  did  not  agree  in  the  observation 
made  at  the  bar,  that  claims  such  as  these  were,  in  a  moral  point 
of  view,  distinguishable  from  debts  due  at  the  death  of  the  testator, 
for  if,  he  said,  a  person  sells  an  estate  for  its  full  value,  and  in 
consideration  of  that  value  being  |>aid  to  him  by  the  purchaser, 
by  covenant  guarantees  the  title,  he  could  not  agree  that  such 
vendor  was  justified  in  enriching  his  personal  estate  at  the 
expense  of  the  purchaser,  and  afterwards  disposing  of  his  prop- 
erty by  will  so  as  to  make  his  guarantee  valueless,  though  the 
title  to  the  property  should  turn  out  good  for  nothing,'  and  he 
referred  the  case  to  a  Master  to  inquire  upon  the  questioa  of 


And  in  a  very  recent  case,  where  one  assigned  to  the  trustees 
of  his  marriage  settlement  an  equitable  interest  in  certain  copy* 
holds,  with  a  covenant  for  further  assurance,  and  afterwards  got 
himself  admitted,  and  sold  the  copyholds  and  appropriated  the 
purchase-money,  it  was  objected  by  his  simple  contract  creditors 

'  Uader  the  dedrion  in  Wilson  t>.  Ennblej  and  Fuleyv.  Britnt,  mtpraf  u 
liMO  in  JeokiDi  o.  Brisnt,  6  Sim.  603. 

'  The  Vice-Chanceltor,  moreover,  was  glad  to  coDceive  that  the  case  was 
nled  b^  the  decision  in  Earl  of  Bath  v.  Earl  of  Bradford,  2  Tea.  589,  and 
Lomai  o.' Wright,  2  Mylne  &  Keen,  775,  id  oeitber  of  which,  however,  was  the 
point  srgned  or  very  diBdnctl]''  made,  in  the  first  caae,  becaute  Wilson  v.  Knub- 
Itj  was  not  decided  till  Dearly  6tij  jears  afterwards,  and  b  the  second  the 
plaintiffa  being  volunteers  (claiming  under  a  voluntary  settlement  for  illegitimate 
children,  see  infra,  Ch.  XT.),  were  held  not  entitled  to  compete  with  simple 
contract  creditors  for  valuable  consideration,  but,  as  against  the  devisees  of  the 
debtor,  they  were  held  entitled  to  stand  in  the  place  of  mortgagees  who  had  es- 
hansted  the  fund  provided  by  the  testator  for  the  payment  of  debts.  The  Vice- 
Cbancellor  was  doubtless  not  then  aware  of  Bermingham  v.  Burke,  which  wu 
much  more  in  point. 

'  Morse  p.  Tucker,  6  Bare,  79.  See  as  to  the  power  of  the  coort  of  chan- 
cery to  award  damages,  Lord  Caims'  Act,  in/ro,  Ch.  XT. 
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in  a  suit  for  tbe  administration  of  bis  estate  after  his  death,  that 
the  covenant  vas  not  broken,  as  there  had  been  no  demand  made 
Dnder  it  by  the  trustees,  and  that  tliere  conld  be  no  specialty  debt 
unless  there  were  a  covenant  to  pay,  or  something  equivalent, 
which  here  there  was  not,  but  the  court  held  that  the  trustees  were 
entitled  to  prove  against  the  estates  as  for  a  specialty  debt.^ 

4.  Of  tJie  ExeeiUor  or  Administrator.  —  The  liability  of  ao 
executor  differs  from  that  of  the  heir,  in  that  wkile  the  latter  is 
not  bound  by  his  ancestor's  covenants  unless  named  in  them,  a 
contrary  rule  prevails  as  to  the  former.^  Nor  does  any  diatinctioa 
prevail  between  the  liability  of  an  executor  upon  covenants  broken 
after  the  testator's  death,  and  those  broken  before  that  event" 

'  In  re  Dickion,  Law  R.  12  Eq.  166,  per  Romilly,  M.  R.  "  It  ii  argued 
that  u  a  deed  reuiting  a  debt  does  not  create  a  specialty  debt  unless  it  containa 
a  coveoant  to  pay  it,  ao  the  recitals  here  can  create  no  debt,  which  I  auent  to ; 
bat  tbta  is  not  that  case.  Then  it  is  contended  that  a  covenant  for  further  asaar- 
ance  ia  merely  a  covenant  to  pay  when  called  upon,  and  that  the  settlor  waa 
never  called  npon  to  pay ;  and  no  doabt  this  is  troe,  bat  I  think  that  this  cir- 
cumstance  cannot  avail  him,  or  rather  his  estate  in  this  case,  inasmacb  as  it  waa 
the  duty  of  the  eettlor,  without  being  applied  to,  to  transfer  this  SDin  of  money 
to  the  trustees  of  his  marriage  settlement ;  and  if  I  were  to  hold  that  an  appli- 
cation is  necessary  to  create  the  obligation,  I  should  be  giving  advantage  to 
a  man  and  allow  him  to  avoid  paying  a  debt  by  fraudulently  concealing  an  act 
of  misconduct  on  his  part.  I  think  also  that  the  cases  generally  tend  to  tUa 
TQSult,  either  that  the  covenant  is  nothing  or  that  it  created  a  specialty  debt." 

•  "  And  therefore  if  a  man  bind  himself  by  obligation  or  covenant  to  pay 
money,  or  to  do  any  such  like  thing,  and  do  not  bind  bis  executors  or  adminis- 
trators  by  name,  in  this  case  the  executor  or  administrator  may  be  sued  and  nuy 
he  charged  as  far  forth  as  if  they  were  named ; "  Touchstone,  482 ;  Bro.  Abr, 
Covenant,  pi.  12;  Went.  Ex.  c.  11,  pp.  2S9,  243,  Ac.  Nor  is  this  liability  of 
the  executor  confined,  as  the  above  quotation  might  seem  to  imply,  to  mere  obli- 
gations to  pay  money,  but  it  extends  to  any  "  obligation,  contract,  debt,  cot»- 
nant  or  other  duty,"  WheBtleyp.  Lane,  1  Saund.  316,  note;  Com.  Dig.  Covenant, 
C.  1 ;  Plumer  e.  Marchant,  3  Burr.  1380 ;  Siboni  e.  Etrkman,  1  Mees.  &  Welsb. 
419,  except  such  as  are  of  a  particular  personal  character,  of  which  instances 
may  be  found  in  2  Williams  on  Executors,  1469,  and  Wentworth  v.  Cock,  10 
Ad.  &  Ell.  42.  It  is  aafficient  to  say  that  covenants  for  title  are  not  included  in 
these  exceptions;  but  see  Chambers  r.  Wright,  40  Mo.  4S2,  tupra,  p.  ^47. 

*  In  Perrot  v.  Austin,  Cro.  Eliz.  232,  it  is  said  to  have  been  resolved  that  if 
one  (Mvenant  that  his  exeoDtora  shall  pay  ten  pounds,  no  action  will  lie  againit 
tbem,  for  it  was  no  debt  of  the  testator,  and  therefore  could  not  survive.  Bnt 
Lord  Mansfield  said,  in  Plumer  v.  Marchant,  3  Burr.  1380,  that  this  was  an  ex- 
traordinaiy  case,  and  the  contrary  has  been  lecentiy  held,  Randall  r.  Rigby,  4 
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5.  Of  the  ABiignee.  —  The  liability  of  an  assignee  upon  cot&- 
Hants  for  title  entered  into  by  his  assignor  is  one  which  can  never 

Meea.  &  WeUb.  130 ;  ex  parte  Tindall,  S  Bing.  403.  So  with  respect  to  Uie  cove- 
nukU  for  title ;  in  Wells  t).  Fy dell,  10  £ut,  316,  one  who  liail  received  a  covenant 
for  quiet  enjoyment  wm  evicted  tUier  the  death  of  the  coveniintor,  and  no  qaes- 
tion  seems  to  have  been  made  of  the  liability  of  his  executor,  although  the 
covenant  had  not  been  broken  in  the  lifetime  of  the  testator.  The  cases  of  Swan 
V.  Stranshan,  Dyer,  267  a ;  Froctor  v.  Johnson,  2  Browni  S14 ;  Adams  v.  Gibnej,  , 
6  fiing.  656 ;  and  Andrew  v.  Herce,  1  Bos.  &  Full.  15B,  which  might  be  thought 
au^iorities  agunat  this  pontion,  will  on  examination  be  found  M  have  been 
dedded  upon  another  ground;  tupra,  p.  864, 469.  In  Williams  v.  Bturell,  IC.  B. 
401,  which  was  elaborately  argued,  covenant  was  brongbt  against  execators 
for  a  breach,  after  the  testator's  death,  of  a  warranty  entered  into  by 
fum,  and  no  question  was  made  on  the  argument  of  the  liability  of  the 
executor  depending  upon  the  breach  happening  before  or  after  the  testator'^ 
dealh ;  and  Irom  a  remark  made  by  Maule,  J.,  in  the  course  of  the  argument, 
tbe  point  seems  not  to  have  been  overlooked,  as  he  said :  "  Here  the  heir  being 
named  and  the  executors  not,  it  may  be  contended  that  the  latter  were  in- 
tended to  be  excluded,"  The  case  however  was  argued  and  decided  upon  other 
grounds,  and  Tindal,  C  J.,  said,  "Upon  principle  and  authority  we  think 
this  an  express  covenant  for  quiet  enjoyment,  and  consequently  that  the  de- 
fendants are  liable  thereon  as  executors  of  the  covenantor;"  see  this  case, 
supra,  p.  470,  n.  2.  In  McClure  e.  Gamble,  3  Casey  (Pa.),  390,  tbe  court  said : 
"  This  is  an  action  on  a  covenant  of  warranty  in  which  the  grantor  covenanted 
'for  himself  and  his  heirs,'  and  it  is  ai^^d  that  under  such  a  covenant  the 
executors  are  not  bound,  but  tbe  heir  only.  It  ia  thought  because  the  grantor 
expressly  included  his  heirs  in  the  covenant,  he  has  impliedly  excluded  his 
executors,  but  this  does  not  follow,  for  by  binding  himself  he  binds  his  estate, 
■o  far  as  it  is  represented  by  his  executors,  whereas  the  heir  could  not  be  bound 
vithout  express  terms,  and  this  accords  with  Williams  v,  fiurrell,  1  C.  B.  402. 
And  if  tbe  heir  at  common  law  is  the  only  one  fonnd  [bound]  as  heir  by  such  a 
covenant,  the  law  would  lean  in  favor  of  equality  of  contribution  by  preferring 
tbe  action  against  the  executors  or  administrators."  In  Hovey  t>.  Newton,  11 
Pick.  (Mass.)  421,  it  was  held  -that  damages  for  a  breach  of  the  covenant  for 
quiet  enjoyment,  which  had  accrued  both  before  and  after  the  covenantor's 
death,  could  be  recovered  in  one  and  the  same  action  against  his  administrator, 
tlte  court  saying,  "  The  whole  damage  sustained  by  the  plaintiffs  from  the 
breach  of  the  covenant  of  tbe  intestate  becomes  a  debt  against  his  estate,  for 
which  the  defendant  is  antwerable."  And  it  is  well  settled  that,  in  the  absence 
of  local  statutes  to  the  contrary,  a  covenant  for  quiet  enjoyment,  for  further 
assurance,  or  of  warranty,  is  in  no  respect  different,  as  to  the  liability  which  it 
imposes  on  the  executor,  from  any  other  specialty  debt,  as  for  instance  a  cove- 
nant to  pay  a  certain  sum  of  money,  which  though  the  time  of  payment  might  be 
nibsequent  to  the  death  of  the  covenantor,  yet  would  create  a  valid  claim 
against  his  executor. 

Where  however,  in  Collins  v.  Crouch,  IS  Q.  B.  542,  an  action  was  brought 
against  an  executrix  of  an  assignee  upon  a  covenant  to  perform  certain  oov» 
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arise  vhere  the  deed  wliicb  contaiDH  the  covenante  conveyB  aa 
estate  in  fee-simple  ;  as  in  sncb  case  the  land  passea  at  once  and 
entirely  from  the  poBsession  of  the  vendor,  who  has  therefore  no 
estate  to  transfer  to  a  subsequent  purchaser.  But  the  question  of 
an  assignee's  liabilit;'  may  arise  where  the  conveyance  is  of  a  lease- 
hold estate,  and  the  covenants  are  then  held  binding  upon  the 
assignee  of  the  reversion.^ 

Having  thus  considered  the  liaHlUieSy  we  next  approach  the 
subject  of  the  r^JUt  arising  under  the  covenaDts  for  title. 

1.  Of  the  Covenantee. —  Aa  the  covenants  for  seisin,  for  right 
to  convey  and  against  incumbrances,  are  in  this  country,  as  a  gene- 
ral rale,  held  to  be  broken  as  soon  as  they  are  made,^  it  follows  that 
immediately  upon  the  execution  of  the  deed  which  purports  to  con- 
vey the  estate,  a  right  of  action  upon  these  covenants  enures  to  the 
party  who  has  received  them,  upon  which  his  damages  will  be  real 
or  nominal,  according  to  the  injury  which  the  defective  title  has 
risited  upon  him.' 

naDti  in  a  leaM  and  indemnifj  the  tusignDr  for  &»  breach  of  anj'  of  them,  the 
defendant  pleaded  plaie  adminittriwit,  and  ahowed  at  the  trial  that  the  enlirB 
MMta,  including  the  oouaideration-moDe)',  bad,  before  the  breach  compUined  ot, 
been  applied  to  the  pajment  of  iimple  contract  debtt,  and  it  was  held  that  the 
ezecntrix  vu  not  bound  to  retain  die  proceeds  of  inch  sale  for  the  pnrpoie  of 
indemnifying  against  futnre  breaches  of  covenant.  See  alio  Wyie  t>.  Snow,  6 
Iriih  Jnr.  87;  Wildridge  e.  McKane,  1  Molloy,  123.  As  upon  general  prinei- 
plea  it  would  leem  nnjust  to  postpone  the  dittribution  of  a  decedent's  estate 
becanae  of  pouibte  future  breaches  of  covenants  for  title  nude  bj  him  (a  course 
which  would  obTioDsly  make  impouible  the  settlement  of  the  estate  of  anj  one 
who  had  dealt  largely  in  real  estate),  it  is  in  many  States  pronded  fay  statute, 
u  it  is  in  Pennsylvania  (see  Hosser  e.  Oliver,  9  Harris,  862),  that  an  executor 
diMiifauting  the  estate  under  order  of  the  court,  and  taking  refunding  bonda 
from  the  dlstribnteea,  is  protectAd  trota  any  lutaTe  claims. 

'  See  Thursby  e.  Plant,  1  Sannd.  S87,  and  notes.  It  baa  been  held  otbei^ 
wise,  however,  where  the  oorenant  ia  one  of  indemnity  merely,  and  assigns  not 
named  in  it ;  Doughty  o.  Bowman,  11 Q.  B.  452.  In  Back  e.  Binninger,  3  Barb. 
(N.  Y.)  403,  it  was  obviously  held  that  the  purchaser  of  a  remainder  expectant 
upon  the  determination  of  a  lease  for  life,  ia  which  was  a  eoveoant  for  qniet  m- 
joyment,  could  do  nothing  to  interfere  wtlh  the  enjoyment  of  the  life-estate  by 
tbe  tenant,  and  tbo  case  seems  to  have  been  put  on  the  gronnd  of  preventiiig 
dronity  of  action ;  bnt  the  more  natural  reason  would  seem  to  be  that  the  par- 
chaser  simply  took  the  estate  subject  to  the  tenancy. 

*  See  tupra,  p.  320,  SSitlsty. 

*  Supra,  p.  26S  it  teq. 
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It  would  also  seem  to  follov  that  after  the  lapse  of  twenty  years 
from  the  execution  of  the  deed,  the  common-law  presumption  that 
these  covenants  had  been  satisfied  or  released  would  arise,'  even 
if  they  should  not  come  within  any  local  statutory  enactment  upon 
the  subject.'  With  respect,  however,  to  the  covenants  for  quiet 
eiyoyment,  for  further  assurance  and  of  warranty,  a  statute  of  limi- 
tation, expressed  as  such  statutes  usually  are,  would  not  begin  to 
ran  until  there  had  been  an  actual  breach,  and  of  course  the  pre- 
Bamption  would  not  arise  until  twenty  years  from  that  period.^ 

The  questions  arising  as  to  covenants  being  joint  or  several,  have 
already  been  noticed  as  respects  the  liabilities  of  the  covenantors.* 
It  remains  to  consider  them  with  respect  t6  the  rights  of  tiie 
covenantees. 

It  has  been  settled  from  an  early  day  that  all  covenants,  including 
of  course  covenants  for  title,  are  to  be  construed  as  joint  or  several, 
according  to  the  interest  taken  by  the  parties  to  whom  they  are 
made,  or  in  whom  the  right  to  take  advantage  of  them  has  vested. 
Thus  in  Slingsby's  case,  which  is  generally  cited  aa  the  leading 
authority,  where  the  defendant  granted  to  four,  although  he  cove- 
nanted  "  with  each  and  every  of  them  "  that  he  was  seised  in  fee, 
yet  it  was  held  that  all  must  join  in  an  action  on  the  covenant,"  and 

■  Stewart  v.  Wert,  2  Harrig  (Pa.).  S38;  Heath  t>.  WUdden,  24  Me.  883; 
Jenkiiia  v.  Hofd^Ena,  9  Pick.  (Man.)  644,  id  wbicli  last  ease  it  wac  beU  that 
accord  and  satia&ctiDD  wu  the  proper  plea  npon  which  to  rert  the  defence. 

*  Clark  o.  Swift,  3  Met.  (Mass.)  S90 ;  Ber.  Suts.  of  Massachusetts,  c.  120, 
§  7 ;  Bird  t>.  Smith,  3  Eng.  (Ark.)  368 ;  Webbar  v.  Webber,  6  Greenl.  (Me.) 
188;  Pierce  t>-  JohDSOn,  4  Vt.  356.  In  the  kte  caM  in  Missouri,  however,  of 
C^iambers  e.  Smith,  28  Mo.  174,  it  was  held  that  the  statutory  coTeaaut  for 
■osin  implied  from  the  words  "  grant,  bargain  and  seU  "  was  not  barred  by 
leasoo  of  not  having  been  presented  within  tbree  yean  from  the  death  of  the 
covenantor,  as  that  covenant  was,  in  that  State,  held  to  mn  irith  the  land.  See 
stipra,  p.  547  n. 

■  Heath  v.  Wbidden,  24  Me.  383;  Stewart  e.  West,  S  Harris  (Pa.),  338;  S 
Jarm.  Conv.  402 ;  Crisfield  tt.  Storr,  36  Ind.  129. 

*  Supra,  p.  636. 

*  6  Coke,  18.  "  Tt  appeared  by  the  plaiotifT's  own  showing  in  his  dedans 
tion,  that  the  plaintifis  only  cannot  maintain  an  action  of  covenant,  but  the  other 
oorenantees  ought  to  have  joined  in  the  action  with  them,  notwithstanding  these 
WOrd«  el  ad  d  cum  qaolibet  el  quSi^l  evnim,  for  as  to  these  words  this  differ- 
ence was  agreed,  when  it  appears  by  the  declaration  that  every  of  the  cove- 
nantees hath,  or  is  to  have  a  several  interert  or  estate,  there,  when  the  covenant 
is  made  with  the  covenantees,  «<  cum  (pu^ilMt  eorvm,  these  words,  cues  guoJaM 
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this  principle  has  been  since  recognized  in  many  other  cases.*  Hr. 
Preston  however  expreBsed  the  opinion  that  hj  ezpresa  worda 
clearly  showing  the  intention,  a  covenant  might  be  joint  or  several, 
notwithstanding  the  nature  of  the  interest,^  and  some  dicta  in  re- 
cent  cases  in  the  Exchequer  in  approval  of  this  ^  have  been  some- 
times coDsidered  as  causing  a  difference  of  decision  between  that 

eorum,  m&ke  the  covensnt  Beveral  in  respect  of  their  several  interests.  As  IT  & 
man  by  indenture  demises  to  A  bitckacre,  to  B  wfaiteacre,  to  C  greenacre,  uid 
covenante  with  them  et  quolUiet  eonun  that  he  is  lawful  owner  of  all  the  said  acres, 
in  that  case,  in  respect  of  the  said  several  interests,  hy  the  said  words  et  cum 
quolibet  torum,  the  covenant  is  made  several ;  but  ifhe  demises  to  them  the  acres 
jointly',  then  these  words  cum  quolHet  eorunt  are  void,  for  a  man  by  his  covenant 
(unless  in  respect  of  several  interests)  cannot  make  it  first  joint  and  then  to 
make  it  several  by  the  sune  or  the  lilce  words  cum  quoUbtl  eorum,  for  although 
■nndry  persons  may  bind  themselves  et  quenU^et  eorum,  and  so  the  obligation 
■ball  be  joint  or  several  at  the  eleo^oa  of  Ihe  obligee,  yet  a  man  cannot  bind  him-' 
■elf  to  three  and  to  each  of  them  to  make  it  joint  or  several  at  the  election  of 
several  persona  for  one  and  the  same  cause,  for  the  court  would  be  in  doubt  for 
which  of  them  to  give  judgment,  which  the  law  would  not  suffer." 

'  Eccleston  r.  Clipsam,  1  Saund.  153 ;  Spencer  c.  Durant,  Comb.  115 ;  Saun- 
ders 0.  Johnson,  Skin.  401 ;  Scott  c.  Godwin,  1  Boa.  &  Full.  67 ;  Anderson  «. 
Martindale,  1  East,  497 ;  Lane  e.  Drinkwater,  1  Cromp.  Uees.  &  Rose.  599 ; 
Bradbume  e.  Bolfield,  14  Mees.  &  Welsh.  559 ;  Foley  o.  Addenbrooke,  4  Q.  B. 
197;  Hopkinson  p.  Lee,  6  id.  964;  Carthrae  p.  Browne,  8  Leigh  fVa.),  98; 
Comings  c.  Little,  24  Pick.  (Mass.)  266 ;  mpra,  p.  536. 

'  Toucfaetone,  166  (Preston's  ed.).  The  opinion  thus  expressed  is  as  foOows : 
"  On  the  subject  of  joint  and  several  covenants  that  eminant  lawyer.  Sir  Vicsiy 
Gibbs,  assumed  that  covenants  must  necessarily  be  joint  or  several,  according  to 
the  interests.  The  langnage  was,  '  Wherever  the  interest  of  parties  is  separata 
the  action  may  be  several,  notwithstanding  the  terms  of  the  covenants  on  wbidi 
it  is  founded  may  be  joint;  and  where  the  interest  is  joint  the  action  must  be 
joint,  although  the  covenant  in  language  purport  to  be  joint  and  several.'  With 
great  deference,  however,  the  correct  rule  is  that,  by  express  words  clearly  in- 
dicative of  the  intention,  a  covenant  may  be  joint  or  joint  and  several,  to  or  witlt 
the  covenantors  or  covenantees,  notwithstanding  the  interest  is  several;  so  they 
may  be  several  although  the  interests  are  joint.  But  the  impUcation  or  con- 
atrnction  of  law  when  the  words  are  ambiguous  or  are  left  to  the  interpretation 
of  law,  will  be,  that  the  words  have  an  import  corresponding  to  the  interest,  so 
as  to  be  joint  when  the  interest  is  joint  and  several  when  the  interest  is  several, 
notwithstanding  language  which,  under  different  circumstances,  would  give  to 
tlie  covenant  a  different  effect.  The  general  rule  proposed  by  Sir  Vicary  Gibbs, 
and  to  be  found  in  several  books,  would  establish  that  there  was  a  rale  of  law  too 
powerful  to  be  controlled  by  any  intention,  however  express." 

*  Sorabie  o.  Park,  12  Mees.  &  Welsh.  146 ;  Keightley  t>.  Watson,  S  Exoh. 
716. 
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tribunal  and  the  Queen's  Beucb.^  An  ezamination  of  the  cases 
themselres  will  however  show  that  there  is  no  real  conflict  of 
authority,^  and  the  result  of  all  the  cases  maj  perhaps  be  thus 

'  In  Hopkituon  v.  Lee,  tupra,  the  covenant  waa  apparentlj  expreaaly  framed 
npon  the  strength  of  tbe  opioion  expressed  by  Mr.  Preston.  The  coTenant  wa« 
to  and  with  Jonathan  HopkiDson,  hia  heira,  i&c..  "  and  tdfo  a  dvdinct  covenant 
tmSt  and  to  Ann  Caroline  Uogg,  her  heirs,"  &c.,  and  Lord  Deomau,  aAer  refer- 
iiDg  to  the  often-afflrmed  case  of  Anderson  v.  Martindale,  1  East,  497  (where 
there  was  a  covenant  with  J.  Andenon  to  pay  him  an  annuity,  and  al»o  to  and 
with  E.  Wyatt  to  pay  the  said  annuity  to  Anderaon,  which  Lord  Kenyon  held  oq 
the  authority  of  Slingiby's  caae  to  be  a  joint  coTenant,  saying,  "  the  covenaot  to 
both  was  for  the  same  thing,  and  though  the  benefit  was  only  to  one  of  them,  yet 
botl)  had  a  legal  interest  in  the  performance  of  it,  and  therefore  the  legal  interest 
being  joint  during  the  lives  of  both,  on  the  death  of  one  it  survived  to  the 
Other"),  said,  "  The  language  in  Anderson  tr,  Martind&te  as  entirely  confines  tbo 
Gorenaot  to  the  plainlifi'  and  makes  another  separate  covenant  with  E.  Wyatt  as 
any  words  not  directly  exdnaiTe  can  make  it.  In  Shngaby's  case  the  covenant 
was  with  certain  persons  named  'a  ad  et  earn  quolibtt  tt  quaiibel  eonim.''  No 
words  can  be  stronger  to  give  the  plaintiff  an  option  to  sue  all  jointly  or  eauh 
separately.  Yet  in  both  the  court  held  that  by  reason  of  the  joint  interest  in  the 
snbject-matter  of  the  soit,  as  disclosed  in  the  deed  itself,  the  action  must  be  joint. 
We  think  it  would  be  waste  of  time  to  argue  that  the  words  ■  as  a  distinct  cove- 
nant' do  not  furnish  any  stronger  inference  of  the  intention  to  exclude  than  those 
just  dted  from  those  well-known  cases.  If  they  are  still  law  the  present  case 
must  be  decided  against  the  plaintiff.  We  see  no  ground  for  doubting  whether 
they  are." 

>  Indeed,  in  the  case  of  Bradbnme  c.  BotGeld,  14  Mees.  &  Welsh.  669, 
Baron  Farke  thus  refers  to  the  strictures  by  Lord  Denman  in  Hopkinson  v.  Lee, 
tupra,  of  the  remarks  made  by  Lord  Abinger  and  himself  in  Sorsbie  e.  Park: 
"The  Court  of  Queen's  Bench,"  said  the  learned  baron,  "  in  the  case  of  Hop- 
kinson e.  Lee,  have  supposed  that  Lord  Abinger  and  myself  bad  sanctioned  some 
doctrine  at  variance  with  the  case  of  Anderson  v.  Martindale  and  Slingsby's  case, 
which  it  was  far  front  my  intention,  and  I  have  no  doubt  from  Lord  Abinger's, 
to  do,  it  being  fully  established  I  conceive  by  those  cases  that  one  and  the  same 
covenant  cannot  be  made  both  joint  and  several  with  the  covenantees.  It  may 
befittoobserre  that  apart  of  Mr.  Frestoa's  explanation  that,  by  express  words, 
a  covenant  may  be  joint  and  several  with  the  covenantors  and  covenantees,  not- 
withstanding the  interests  are  several,  is  inaccurately  expressed ;  it  is  true  only 
of  covenantors,  and  the  cases  cited  from  Salkeld,  p.  393,  relates  to  them;  prob- 
ably Mr.  Preston  intended  no  more,  and  never  meant  to  assent  to  the  doctrine 
that  the  tame  covenant  might  be  made  by  any  words,  however  strong,  joint  and 
several,  where  the  interest  was  joint;  and  it  is  this  part,  I  apprehend,  of  Mr. 
Preston's  doctrine  to  which  the  Court  of  Queen's  Bench  objects.  I  think  it  right 
to  give  this  explanation,  that  it  may  not  be  supposed  that  there  is  any  difference 
on  this  point  with  the  Court  of  Queen's  Bench."  In  Eeigbtley  v.  Watson,  supra, 
moreover,  it  expressly  appeared  on  the  face  of  the  instrunient  that  the  parties  bad 
a  separate  interest,  so  that  the  court  decided  it  to  be  a  separate  covenant,  botl) 
in  accordance  with  the  words  and  the  interest. 
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Stated :  whore  the  interest  ia  joiDt,  the  covenant  can  never  be  joint 
and  Bovoral,  that  ia,  the  covenantees  can  never  have  tlie  option 
vbethor  they  shall  sue  jointly  or  severally,  but  they  must  sue 
jointly  if  they  can  ;  where,  however,  the  deed  shows  an  interest  in 
the  covenantees  which  is  several,  a  covenant  which  is  Joint  in  form 
may  be  sued  upon  by  one  covenantee  alone.' 

Where  the  benefit  of  covenants  for  title  has  descended  upon  co- 
parceners, all  must  Join  in  suing  upon  it;'  if  it  has  vested  in 
tenants  in  common,  all  mai/  Join  in  respect  of  tbeir  joint  possession,' 
or  each  may,  it  seems,  sue  separately,  at  his  election.* 

'  James  v.  Emeiy,  8  Taunt.  245 ;  Withers  t>.  BircIiAm,  3  Bam.  &  Creu.  254 ; 
Servanta  e.  Jamea,  10  id.  410;  Stoi?  o.  Ricbardaon,  6  Bing.  K.  C.  129;  Poole 
t>.  Hill,  6  Mees.  &  Weleb.  836 ;  Fftlmer  c  SpanboU,  4  Scott's  New  R.  743 ;  Milla 
V.  Ladbroke,  7  Man.  &  Grang.  218 ;  Harrold  v.  Wbittaker,  11 Q.  B.  161 ;  Sbarp  r. 
Conkling,  16  Vt.  355. 

'  Bechanna  c .  Horwood,  10  Bing.  626 ;  Tapacott  o.  Williams,  10  Ohio,  443. 

■  Midglej  o.  LoveUce,  Carthew,  289 ;  Fowia  r.  Smith,  5  Bam.  &  Aid.  SAO; 
HeDDiker  t>.  Tinner,  4  Bam.  &  Creas.  157 ;  Paul  v.  Witman.  3  Watts  &  Serg. 
(Pa.)  407. 

•  Midglef  o.  Lovelace,  tupra ;  SweU  v.  Patrick,  2  Fairf.  (Me.)  181 ;  Lamb  o. 
Danforth,  69  Me.  324 ;  Hammond  on  Parties,  29 ;  Walford  on  Parties  to  Actions, 
423;  Broom  on  Parties  to  Actions,  27.  The  right  of  tenants  in  common  in  gen- 
eral to  sue  jointly  or  severaUy,  depends  npon  the  subject  of  the  action  and  the 
interest  tliey  have  in  it,  and  the  student  must  distinguish  between  cases  where  it 
is  said  that  tenants  in  common  may,  and  where  they  must  join  or  sever.  InPaol  o. 
Witman,  3  Watts  &Serg.  (Pa.)  409,  covenant  was  brought  by  two  devisees  of  a 
testator  and  the  heirs  of  a  deceased  devisee,  and  it  wasaaid,  "  Whether  the  plaio- 
tiffl  can  sustain  a  joint  suit  is  a  point  not  without  difficulty.  The  contract  was 
made  with  the  testator,  and  it  was  unreasonable  that  he  should  be  at  liberty  by 
devising  the  land  in  separate  parcels  to  sul;>ject  the  warrantor  to  as  many  actiona 
ta  there  were  devisees.  Suppose  the  warrantor  on  eviction  of  the  warrantee  ia 
ready  and  willing  to  pay,  how  is  he  to  ascertain  the  proportion  to  which  each  of 
the  devisees  ia  entitled  when  the  portions  of  the  real  estate  devised  are  of  unequal 
valne  P  Is  the  warrantor  to  be  liable  to  as  many  suits  as  there  are  heirs  F  Al- 
thongh  as  betireen  themselves  their  interests  are  several,  yet  as  respects  the  war- 
rantor they  hold  a  joint  interest,  and  as  auch  mfty  sue  jointly.  Of  this,  as  it  is 
for  Us  benefit,  the  warrantor  conid  not  complain.  When  a  joint  interest  is  cre- 
ated, either  by  the  parties  or  by  act  of  law,  the  covenantees  cannot  sever  in  the 
action.  And  the  reason  assigned  is,  that  if  several  were  permitted  to  bring  dis- 
tinct actions  for  one  and  the  same  cause  when  the  interest  is  joint,  the  court 
vonld  be  in  doubt  for  which  of  them  to  give  judgment ;  Slingsby's  case,  5  Co. 
19 ;  1  East,  500.  That  all  the  heirs  should  join  in  the  suit  is  but  justice  to  them 
as  well  as  the  covenantor,  for  they  are  equally  entitied  to  the  money.  Devisees 
may  apportion  the  money  between  themselves,  and  why  compel  them  to  bring 
Np«rat«  anils  when  it  is  to  their  advantage  as  well  as  the  warrantors  that  the  suit 
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2  and  S.  Qf  the  Heir  and  Devisee.  —  It  has  been  seen  that  the 
liahUity  of  an  heir  depended,  among  other  things,  upon  his  being 
named  in  the  covenant.^  In  the  case  of  the  ancient  warranty, 
the  same  rule  was  applied  as  respects  the  right  of  the  heir  to  sue. 
Unless  named  in  the  warranty,  he  could  not  take  advantage  of  it.^ 
Bat  with  respect  to  corenants,  this  rule  baa  been  sought  to  be 
altered,  and  the  conclusion  seems  to  hare  been  arrived  at,  that 
where  from  the  instrument  the  intention  appears  that  a  covenant  . 
in  its  natnre  capable  of  running  with  laud,  should  continue  in  oper- 
ation longer  than  for  the  life  of  the  covenantee,  advantage  may  be 
taken  of  it  by  the  heir,  although  not  named  in  terms  ;  ^  and  tt  has 
been  further  suggested  that  such  covenants  might,  in  general,  be 
construed   to  run  with  an  estate  of  inheritance  to  the  heir,  unless 

^uld  be  joint?  Whether  Mparate  auite  will  not  lie  ma)'  periiaps  be  doabtful, 
Buce  the  decuion  orTwynun  c.  Picksrd,  2  Barn.  &  Aid.  105.  Td  that  caae  it  ia 
mled  that  covenant  will  lie  by  the  assignee  of  the  reveraion  of  part  of  the  de- 
mited premtBes  against  the  lesBor  for  not  repairing."  In  the  lubsequent  caae  oi 
UcClure  o.  Gamble,  S  Casey  (Pa.),  288,  Uie  tifle  which  the  covenant  was  intended 
to  aaaure  became  veaMd  in  a  tenant  for  life,  with  remainder  over,  and  the  tenant 
for  life,  being  evicted,  brought  covenant.  It  waa  objected  that  the  title  and  the 
covenant  were  single,  and  that  all  thoee  entitled  to  the  remedy  upon  it  mast  join 
in  the  action.  "  We  regard  this  objection  as  sonnd,"  said  the  court,  "  and  as 
receiving  anpport  from  the  reasoning  of  Mr.  Justice  Rogers  in  the  caae  of  Faol 
V.  Witman,  though  in  that  case  it  was  decided  only  that  different  owners  may 
properly  join.  Kegarding  the  tenant  for  life  and  the  remainder-meD  as  entitled, 
■s  against  the  covenantor,  to  one  seinn  and  proper^  divided  as  among  themselves 
into  different  periods,  we  think  that  the  actjoo  on  the  covenant  given  to  secure 
that  seisin  ought  to  be  single,  otherwise  the  covenantor,  not  being  able  to  set  up 
6k  judgment  of  one  against  the  other  claimants,  might  have  to  pay  to  all  much 
more  than  is  required  by  his  covenant,  might  be  subjected  to  innumerable  actions 
fi>r  a  single  breach  of  the  same  covenant.  It  may  be,  however,  that  alienors  of 
different  parcels  of  the  land  would  be  allowed  to  sue  severally  for  the  parts  from 
which  tbey  have  been  respectively  evicted."  "  There  Is  much  force  in  this 
reasoning,"  it  was  said  in  the  veiy  recent  case  of  Crisfield  c.  Storr,  36  Ud.  148, 
**  and  the  decision  lays  down  the  correct  rule  of  law  by  which  sach  a  case  as  this 
Oi^bt  to  be  governed."  In  Lawrence  0.  Montgomery,  37  Cal.  163,  one  con- 
veyed to  tenants  in  common,  with  a  covenant  that  he  had  not  sold  nor  incum- 
bered the  land,  which  was  held  to  be  broken  a«  soon  as  made,  and  therefore 
did  not  pas*  with  the  release  by  one  of  them  to  the  other ;  the  cause  of  action 
accrued  jointly. 

'  Supra,  p.  550.  '  Co.  Litt.  384  6,-  supra,  p.  561. 

'  Longher  o.  Williams,  2  Lev.  92;  Sacheverell  tr.  Froggatt,  2  Saund.  367; 
Flatt  on  Covenant*,  517 ;  and  see  the  able  argument  of  Mr.  Gifford  in  Eingdon 
ff.  Nottle,  1  Maole  &  Selw.  857 ;  4  id.  63. 
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an  erident  intention  be  mauifeBted  to  confine  them  to  the  cove- 
nantee.' 

The  right,  however,  of  an  heir  to  take  advant^e  of  the  corenantB 
for  title  which  his  ancestor  has  received,  depends,  throughout  the 
greater  part  of  this  country,  upon  the  nature  of  those  covenants,  as  it 
has  been  seep  iu  a  former  chapter  that  the  covenants  for  seisin,  for 
right  to  convey  and  agfunst  incumbrances,  are  held  to  be  broken  as 
soon  as  made,  and  thereby  turned  into  ckotet  in  action^  incapable 
of  transmission  or  assignment.^  A  suit  upon  these  covenants  can 
therefore  only  be  maintained  by  the  personal  representative  of  the 
covenantee.  Hence  it  has  been  somewhat  generally  said  that  these 
covenants  do  not  run  with  the  land  ;  but  as  thus  stated  the  propo- 
sition is  scarcely  accurate,  as  all  the  covenants  for  title  run  with 
the  land  until  breach,  and  the  difference  between  the  American  and 
the  English  authorities  is,  that  according  to  the  former,  the  covenants 
for  seisin,  for  right  to  convey  and  against  incumbrances  arc  held 
to  be  broken  as  soon  as  made ;  while  according  to  the  latter,  no 
distinction  ia  taken  between  these  covenants  and  those  for  quiet 
enjoyment  and  of  warranty,  which,  on  both  sides  of  the  Atlantic, 
are  held  to  be  prospective  in  their  operation,  and  not  to  be  broken 
until  eviction.* 

But  the  right  of  the  heir  or  devisee  to  take  advantage  of  these 
last-named  covenants  depends  entirely  upon  whether  their  breach 
did  or  did  not  occur  in  the  lifetime  of  the  ancestor  or  testator. 
Although  from  some  expressions  in  the  cases  of  Kingdon  v.  Nottle* 
and  King  v.  Jones,'  it  would  seem  to  have  been  thought  that  the 
modern  covenants  for  title,  like  the  ancient  warranty,  descended  as 
to  their  benefit  upon  the  heir,  irrespective  of  the  time  at  which  the 
breach  took  place,  yet  such  a  doctrine  has  been  since  corrected,' 

■  Roe  t).  Ha;]ej,  12  Esst,  464.  *  Supra,  p.  313  tt  Mtq. 

'  Supra,  p.  3S4.    Aj  to  wh^t  taaj  constitute  an  eviction  ne  tupra,  p.  144 

*  1  Maule  &  Selw.  355 ;  aea  «upra,  p.  324. 

*  6  Taunt.  418 ;  tupra,  p.  824. 

■  See  Raymond  v.  Fitch,  2  Cronip.  Meea.  ft  Rose.  58S :  lUcketta  o.  Weaver, 
12  Meea.  &  Wekb.  718;  WaUbrd  on  Parties  to  Actiona,  368.  In  Yoong  e. 
Raincock,  7  C.  B.  310,  which  nae  elaborately  argued,  the  evii-tion  having  taken* 
place  during  the  lifetime  of  the  purchaser,  no  objection  was  taken  to  the  action 
baring  been  brought  by  his  executor.  If  the  point  had  been  considered  as  at  all 
an  open  one,  of  course  the  objection  would  have  been  made;  see  this  case,npra, 
p.  612. 
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and  it  ia  now  well  settled  that  where  the  breach  occurs  id  the  life- 
time of  the  ancestor  or  testator,  the  right  to  recover  the  consequent 
damages  vests  in  his  personal  representative ;  and  where  a  cove- 
nant of  warrant;  was  made  to  two  tenante  in  common,  both  of 
whom  were  evicted,  and  one  of  them  afterwards  died,  it  was  held 
that  the  right  survived,  and  that  the  action  was  rightly  brought  hj 
tiie  other  covenantee  for  the  whole  damage  sustained.^  Where, 
however,  the  breach  occurs  after  the  death  of  the  ancestor  or  testa- 
tor, the  right  of  action  must  be  exercised  by  the  heir  or  devisee,  on 
whom  the  damage  has  fallen.^  If,  however,  the  heir  or  devisee  be 
at  that  time  dead,  the  right  of  action  vests  in  his  personal  repre- 
sentatives, the  damages  being,  of  course,  personal  estate.' 

4.  The  foregoing  remarks,  and  those  that  have  been  made 
in  a  former  chapter,  may  be  also  referred  to  in  considering  the 
r^hts  of  the  executor  or  administrator.  They  are  entitled  to  the 
benefit  of  the  covenants  for  title  which  could  have  been  talnn  ad- 
vantage of  by  the  testator  or  intestate  during  his  lifetime,  and 
which  were  broken  before  his  death.* 

6.  As  respects  the  rights  of  the  assignee,  a  distinction  always 
existed  between  warranty  and  the  covenants  for  title.  Thus,  the 
warranty  implied  by  the  word  dedi  could  not  be  taken  advantage  of 
by  the  assignee  of  him  who  had  received  it ;  ^  but  "  if  a  man  make 
a  lease  For  years  by  the  word  concessi  or  demisi  (which  implies  a 
covenant),  if  the  assignee  of  the  lessee  be  evicted,  he  shall  have  a 
writ  of  covenant."  ' 

'  Town«end  ».  Morris.  6  Cow.  (F.  Y.)  123. 

*  TapscoU  V.  Williams.  10  Ohio,  442 ;  Grist  p.  Hodges.  3  Dev.  (N.  C.)  201 ; 
South  r.  Hoy,  3  Monr.  (Ky.)  96 ;  Pence  P.  DuvaU,  9  B.  Men.  (Ky.)  48 ;  WiUiams 
p.  Hog&D,  Meigs  (Tenn),  187. 

'  Beddoe  v.  Wadaworth,  21  Wend.  (N.  Y.)  120. 

*  Unless  in  such  a  case  m  that  of  Townsend  v.  Monris,  tupra. 

*  *'  If  a  man  make  a  feoEFmCDt  by  this  word  dedi,  which  implies  a  wamnty, 
die  assignee  of  the  feoffee  shall  not  vouch;"  Spencer's  case,  6  Coke,  16;  and  see 
twpra,  Ch.  X. 

'  Spencer's  case,  4th  resolution:  "For  the  lessee  and  bis  assignee  hath  the 
yeariy  profits  of  the  land,  which  shall  grow  by  his  labor  and  industry,  for  an 
annual  rent ;  and  therefore  it  is  reasonable  when  he  hath  applied  his  labor  and 
employed  his  cost  upon  the  land  and  bo  evicted  (whereby  he  loses  all),  that  he 
■ball  take  such  benefit  of  the  demise  and  grant  as  the  first  lessee  might,  and  the 
lessor  halh  no  other  prejudice  than  what  his  espetaal  contract  with  the  first  lessee 
hath  bound  him  to." 
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So  with  respect  to  the  warraDt7  and  the  coTeoant  when  expressed 
in  words :  "  Regularly,"  says  Ooke,'  "  if  a  man  warrant  land  to 
another  and  his  heirs  without  naming  assigns,  his  assignee  shall 
aot  vouch  ;"  but  with.respect  to  a  ooTeuant  the  rule  was  different, 
and  the  assignee  could  take  advant^e  of  it  though  not  named.' 
The  right  however  of  an  assignee  to  take  advantage  of  covenants 
entered  into  with  one  prior  to  himself  in  the  chain  of  title,  depends 
upon  many  circijmstaQces,  which  have  been  attempted  to  be  ex- 
plained in  a  former  chapter.' 

■  Go.  Litt  384  b.  ■  Spencer's  case,  S  Coke,  16. 

*  See  fupra,  Cb.  X. 
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CHAPTER  XIT. 

THB    PUBCHA8EB*B    BIOHT  AT    LAW    TO    BBCOTEB    BACK   OB    DETAIN 
THE  FUfiOHASB-ltONBT  AITCEB   THE   BZECUTIOM  OE  THE  DEED. 

The  distinctioii  between  the  rules  which  govern  the  reUtioa  of 
Tendor  and  purchaser  before  and  after  the  execution  of  the  deed  — 
while  the  contract  is  still  executory,  and  after  it  is  executed  —  is 
a  broad  and  familiar  one.  Although  the  general  principles  of  the 
contract  of  sale  of  real  estate,  both  in  this  country  and  in  England, 
exact  less  from  the  vendor  than  the  mles  of  the  civil  law  demand,^ 
yet,  while  the  contract  is  still  executory,  they  recognize  and  enforce 
the  right  of  the  purchaser  to  a  title  clear  of  defects  and  incumbrances, 
and  tbia  right  does  not  depend  upon  the  terms  of  the  contract,  but 
is  given  by  the  law ; '  nor,  except  in  particular  cases,  is  it  affected 
by  the  nature  and  extent  of  the  covenants  for  title  which  the  pur- 
chaser is  to  receive.^ 

'  Much  objection  ia  mule  by  t^ie  Admireri  of  the  civil  law  to  the  doctrine  of 
etutat  emptor,  m  ^>plied  to  real  eaute  (Cooper's  Justiniui,  610,  620,  Sec),  but, 
u  wu  well  renurked  by  Lord  Eldon,  "  no  one  Id  hu  Beusea  would  take  ui  offer 
of  a  purchase  &om  a  mao  merely  because  be  stood  upon  tbe  ground ; "  Hiem  e. 
Mill,  13  Yet.  114.  "  In  contracts  of  purchase,"  as  has  been  well  expressed, 
"  the  vendor  and  vendee,  in  the  absence  of  special  circamstaiices,  are  to  be  con- 
sidered as  acting  at  arm's  length ;  and  hence,  although  the  vendor  will  not  be 
allowed  to  practise  anj  artifice  for  the  purpose  of  concealing  defects,  or  to  make 
each  representadoDB  as  may  have  the  effect  of  throwing  the  purchsBer  off  his 
guard,  yet,  on  the  other  hand,  where  the  means  of  information  as  to  the  facts  and 
drcumstances  affecting  the  value  of  the  subject  of  sale  are  equally  accessible  to 
both  parties,  and  neither  of  them  does  or  says  anj  thing  to  impose  upon  the  other, 
the  discloaore  of  any  superior  knowledge  which  one  party  may  have  over  the 
other  is  not  requisite  to  the  validity  of  the  contract;  there  being  no  breach  of 
any  implied  confidence  that  either  party  will  not  avail  himself  of  his  superior 
knowledge,  because  neither  party  reposes  such  confidence,  DideBi  specially  ten- 
dered or  required ; "  Atkinaon  on  Marketable  Htlea,  184. 

*  See  gupra,  p.  42. 

*  The  exceptions  to  this  proposition  are  perhaps  peculiar  ones,  as  where 
a  porchaser  makes  achaneing  bargain  and  relies  on  the  covenants  he  is  to  receive 
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But  when  the  contract  has  been  coDsammated  by  the  execntion 
and  delivery  of  the  deed,  a  dififereat  rule  comes  in.^  Being  thos 
consummated,  any  inconsistencies  between  the  terms  of  the  con- 
tract and  the  terms  of  the  deed  are,  in  general,  to  be  governed 
solely  by  the  latter,  into  which  the  former  are  merged,^  and  the 
purchaser'B  only  right  to  relief  from  defects  or  incambrances, 
whetlier  at  law  or  in  equity,  depends,  in  the  absence  of  fraud,  solely 
upon  the  covenants  for  title  which  he  has  received. 

The  connection  therefore  between  the  covenants  for  title  and  the 
purchaser's  right  to  relief  is,  on  both  sides  of  the  Atlantic,  a  necea- 
sary  and  intimate  one.^  This  has  been  settled  by  a  series  of  deci- 
sions from  an  early  period.  In  the  first  case  which  Lord  Coke 
reports,  it  was  held  that  if  one  seised  in  fee  convey  without  war- 
ranty, "  the  title  papers  pass  to  the  grantee,  because  he  has  to 
defend  the  land  at  his  peril."*  The  early  leading  authority  is 
however  Maynaxd's  case,^  where  Lord  Nottingham  said,  "  He  that 
purchases  lands  without  any  oovcDants  or  warranties  against  prior 

for  lua  protection ;  Sagden  uys,  "  If  a  pnrchwer  before  executing  the  articles 
has  notice  of  va  incnrabrance  which  it  contingent,  and  it  is  by  the  artidei  agreed 
that  tbe  vendor  ihall  ccTenant  against  incmnbrances,  the  purchaser  ha«  entered 
into  tbem  with  bis  eyes  open,  has  chosen  his  own  remedj,  and  equity  will  not 
assist  him ;  and  he  cannot  therefore  detain  any  put  of  tbe  purchase-money ;  " 
Sngden  on  Vendors.  Vane  e.  Lord  Barnard,  Gilbert's  Eq.R.  6  (mtpro,  p.  91,  n.), 
which  is  tbe  authority  cited,  was  not  strictly  a  case  of  vendor  and  purchaser ;  it 
arose  noder  a  marriage  settlement  j  and  see  Clarke  d.  Faux,  3  Russ.  820. 

'  The  diatinction  is  a  familiar  one,  that  there  are  many  cases  in  which  eqni^ 
would  have  refused  to  decree  a  specific  performauce  of  the  contract,  yet  whidb, 
being  executed,  it  will  refuse  to  disturb ;  Dart  00  Vendors  (4th  ed.),  734 ; 
Story's  Sq.  Jur.  gg  206,  693. 

■  Howes  V.  Barker,  3  Johns.  (S.  Y.)  606 ;  Houghtaling  t>.  Lewis,  10  id.  997 ; 
Griffith  r.  Kempahall,  1  Clark's  Ch.  (N.  Y.)  671 ;  Bull  r.  Willard,  9  Barb.  8.  C. 
(N.  Y.)  642 ;  Seitzinger  n.  Weaver,  1  Rawle  (Fa.),  377  ;  Ludwick  v.  Huobda- 
ger,  5  Watts  &  Serg.  (Fa.)  51 ;  Shontz  t>.  Brown,  3  Casey  (Pa.),  131 ;  Col»- 
maa  v.  Hart,  26  Ind.  256,  except  in  some  cases,  certain  collateral  and  inddental 
s  which  are  not  merged  in  the  deed;  Colvin  d.  Schell,  1  Grant  (Pl), 

i;  UoxD.  Henry,  8  Casey  (Fa.),  20;  Cane.  Boach,  2  Duer  (N.  Y.),  26. 

'  Except  in  Fennsylvania,  where,  as  will  be  hereafter  shown,  even  after  tbe 
n  of  tbe  deed,  the  contract  is  still  executory  ai  to  such  part  of  the  pnr~ 
chase-money  as  is  nupaid,  and  the  absence  or  presence  of  covenants  which  include 
the  defect  is  immaterial. 

'  Buckhurst's  case,  1  Coke,  1 ;  see  also  Hodges  v.  Saunders,  17  Pick. 
(Mass.)  476 ;  Redwine  r>.  Brown,  10  Ga.  3U. 

>  2  Freem.  1 ;  a.  c.  Bep.  temp.  Finch,  266,  and  Appendix  to  3  Swanst. 
6fil. 
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titles  if  the  lands  be  afterwards  evicted  by  aa  «^m«  title,  can  never 
exhibit  a  bill  in  equity  to  have  his  parohaae-money  again  upon  that 
account;  possibly  there  may  be  equity  to  stop  the  payment  of  such 
purchase-money  as  is  behind,  but  never  to  recover  what  is  paid ; 
for  the  chancery  mends  no  man's  baigain,  thoi^h  it  sometimes 
mends  his  assurance."  ^ 

But  even  this  suggested  right  of  the  purchaser  to  detain  the  pur. 
chase-money  has  long  since  been  denied ;  and  it  is  one  of  the  most 
settled  principles  of  this  branch  of  the  law,  that  a  purchaser  who  has 
received  no  covenants  which  cover  the  defect  or  incumbrance  can 
neither  detain  the  purchase-money,  nor  recover  it  back  if  already 
pud.  Unless  there  has  been  fraud,  accident  or  mistake,  he  is 
absolutely  without  relief  against  bis  vendor,  eitber  at  law  or  in 
equity.^ 

'  On  the  first  bearing  of  the  cue,  the  ChMioellor  ssid,  "  Shall  the  loas  fall 
upon  the  defendant  when  he  hath  «old  without  any  covenants  or  warrantees,  and 
without  any  other  conditions  than  what  are  performed !  Caveat  emptor  ia  a  Teiy 
needless  advice,  if  the  chancery  case  eitabUah  another  rule  instead  of  it,  by 
declaring  that  equity  mart  soffer  no  nuui  to  have  an  ill  bargain ; "  S  Swanst.  653. 

»  Urmston  v.  Pate  (1794),  reported  in  4  Cruise,  394  (4th  ed.),  and  Sugden 
on  Vendors,  cited  by  Lord  Loughborougb  in  Wakemau  t>.  Duchess  of  Rutland,  3 
Tes.  335;  Craig  e.  Hopkins.  2  Coll.  of  Deois.  517;  Co.  Litt.  384  a,  note; 
IViDas  V.  Powell,  2  Cox's  Ch.  394;  Bree  v.  Holbech,  Doug.  655.  (This  was 
a  strong  case.  An  administrator  with  the  will  annexed  found  a  mortgage  among 
the  papers  of  his  testator,  and  asngned  it  for  full  value,  covenanting  that  neither 
the  testator  nor  himself  had  done  any  act  to  incumber  the  mortgaged  estate. 
The  mortgage  turned  out  to  have  been  foiled  (but  not  by  the  testator)  ;  but  aa 
there  was  no  evidence  that  the  adniiaietrator  knew  of  the  forgery,  Lord  Mansfield 
held  that  the  purchaser  could  not  recover  back  what  he  had  paid.  The  adnuD- 
ittrator  "  did  not  covenant  for  the  goodness  gf  the  title,  but  only  that  neither  he 
nor  the  testator  bad  incumbered  the  estate.  It  was  incumbent  on  the  plaintiff  to 
look  to  the  goodness  of  it."  This  case,  though  recognized  as  correct  ui  this 
application,  must  be  considered  aa  confined  to  this  application  alone ;  see  Price 
n.  Neale,  3  Burr.  1355 ;  Cripps  t>.  Read,  6  Term,  606 ;  Jones  v.  Ryde.  6  Taunt. 
488 ;  Smith  ».  Uercer.  6  id.  76 ;  Young  r.  Adama,  6  Mass.  182 ;  U.  S.  Bank  d. 
Bank  of  Georgia,  10  Wheat.  833);  Johnson  e.  Johnson,  3  Bos.  &  PnU.  162; 
Soper  D.  Stevens,  14  Me.  133 ;  Butman  d.  Uussey,  30  id.  266 ;  Feabody  t>. 
PiitUpa,  9  CaL  213 ;  Reese  d.  Gordon,  19  id.  147 ;  Frost  r.  Raymond,  2  Caines 
(N.  T.),  192;  Abbot  o.  Allen,  2  Johns.  Ch.  619;  Govemeur  p.  Elmendorf, 
5  id.  79;  Corr  c.  Boach,  2  Doer  (N.  Y.),  20;  Burwell  c.  Jackson,  6  Seld. 
{S.  Y.)  535;  Miles  v.  WiUiamson,  12  Harris  (Pa.),  142;  Middlekauff  c. 
Barrick,  4  Gill  (Md.),  300;  Falconer  t>.  Clark,  8  Md.  Ch.  Dec  161 ;  8.  C. 
7Md.  178;  Harris  t>.  Morris,  4  Md.  Ch.  Dec.  630;  Earle  v.  Earie,  Spencer 
(N.  J.),  363;  Doyle  e.  Enapp,  8  Scam.  (HI)  S84;  Condrey  v.  West,  11  HI. 
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To  this  rnle  there  is  a  single  exception,  where  there  has  beeb 
concealment  or  miarepreBeDtation  amounting  to  fraud.    In  each 

146  i  Beate  O.  Sieveley,  8  Leigh  (Va.),  658 ;  Commonwealth  o,  McClanaiJuii. 
4  Rand.  (Va.)  482 ;  Sutton  p.  Sntton,  7  GrUt.  (Va.)  2S8 ;  BuUer  v.  Miller,  16 
B.  Mon.  (KyO  627 ;  Williamann  o.  Raney,  1  Freem.  Ch.  (MJM.)  114 ;  Allen  r. 
Hopson,  id.  276 ;  Nance  r.  Elliot,  8  Ired.  Eq.  (N.  C.)  408 ;  Earie  v.  De  Witt, 
6  Allen  (Mate.).  526;  Laaghery  o.  McLean,  14  Ind.  108;  Small  o.  Reeves, 
id.  164;  Johneon  v.  Honghton,  19  Ind.  361;  Starkey  r.  Neeae,  30  id.  224; 
Alexander  v.  McCauley,  22  Ark.  553 ;  Maney  v.  Porter,  3  Humph.  (Tenn.) 
847 ;  Lowry  "■  Brown,  1  Cold.  (Tenn.)  467 ;  Brandt  e.  Foster,  5  Claite 
(Iowa),  293,  where  the  text  wa«  cited;  Allen  v.  Pegram,  16  Iowa,  172;  Can- 
non c.  WhiU,  16  La.  Ad,  B.  89. 

"  In  the  ordinary  caM  of  a  sale  of  land,"  aaid  Maoon,  J.,  in  Piatt  v.  GJlchriit, 
3  Sandf.  S.  C.  (N.  T.)  118,  "  the  potdbility  that  the  title  may  fail  is  a  coniidei^ 
ation  that  enter*  into  tbe  views  of  both  purchaser  and  seller.  If  the  pnrchaaer 
does  not  wish  to  aainme  the  risk  of  the  title,  he  protects  binuelf  by  coTenanla. 
If  he  aeeumefl  the  risk,  he  accepts  the  deed  without  covenants,  and  receives  his 
equivalent  in  the  diminntion  of  the  price.  When  the  very  thing  occurs  the 
hazard  of  which  he  has  taken  on  himself,  and  for  which  he  has  received  an 
equivalent,  it  wonid  be  any  thing  but  equitable  to  restrain  the  collection  of  the 
unpaid  purchase-money.  It  would  be  throwing  upon  the  seller  the  very  loss 
which  he  had  declined  to  assume,  and  be  making  him,  contrary  to  the  intention 
of  the  parties,  tlie  guarantor  of  the  title,  at  least  to  the  extent  of  the  sum  due ; " 
see  this  case  tn^. 

There  is  a  single  case,  said  to  have  been  decided  by  Lord  Nottingham,  whidi 
has  laid  down  a  different  principle.  In  an  anonymous  case,  in  2  Cas.  in  Ch.  19, 
the  Chancellor  is  aaid  to  have  relieved  from  payment  of  the  purchase-money, 
when  the  purchaser  was  evicted  by  a  tjtle  to  which  his  covenants  did  not  extend. 
But  the  case  was  not  only  not  taken  down  by  the  reporter  (nor  included  in  the 
valuable  MS8.  cases  preserved  by  the  Chancellor  himself;  see  Appendix  to  3 
Swanaton),  but  he  queaUons  its  accuracy  and  soundness  in  these  pertinent  notes: 
"  1.  If  declaration,  at  the  time  of  the  purchase  treated  on,  that  there  was  an 
agreement  to  extend  agunst  all  incumbrances,  not  only  special,  it  conld  not  have 
been  admitted. 

■■  2.  The  affirmative  covenant  is  negative  to  what  is  not  affirmed,  and  all  one 
as  if  expressly  declared  that  die  vendor  was  not  to  warrant  but  against  himseli^ 
and  the  vendee  to  pay,  because  absolute  without  condition. 

"  3.   Quofre.    If  this  may  not  be  made  use  of  to  a  general  inconvenience,  if 
the  vendee,  having  all  the  writings  and  purchaae,  is  weary  of  the  bai^ain,  or  in 
other  respects  seta  np  a  title  to  a  stranger  by  collusion  P 
"  Nola.     In  many  cases  it  may  easily  be  done,"  &c. 

"  These  remarks,"  says  Sugden,  "  are  unanswerable,  and  if  the  doctrine  in 
this  case  were  law,  the  consequences  would  be  serious,  for  what  vendor  would 
permit  part  of  the  purchase-money  to  remain  on  mortgage  of  the-  estate,  if  he 
were  liable  to  lose  it,  supposing  the  estate  to  be  recovered  by  a  person  against 
whose  acts  he  had  not  covenanted  ?  "  Sugden  on  Vendors. 
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case,  as  fraud  Tituates  all  it  touohes,  the  fact  that  the  contract  has 
been  executed  b;  the  delivery  of  the  deed  does  not  deprive  the 
purchaser  of  his  right  to  relief,  nor  is  it  material  whether  the  cove- 
nants for  title  do  or  do  not  extend  to  the  particular  defect  or 
incumbrance.^ 

Bill  while  this,  as  a  geaeral  principle,  is  well  settled,  some  difB- 
cqUj  has  been  experienced  in  England  as  to  what  degree  of  con- 
cealment or  misrepresentation  on  the  part  of  the  seller  will  amount 
to  fraud,  and  in  a  series  of  imporiAut  oases  the  su&ject  baa  received 
elaborate  examination. 

Tlie  leaditig  case  in  which  the  doctrine  was  distinctly  laid  down 
may  be  said  to  be  Edwards  v.  McLeay,*  where  the  purchaser  hav- 
ing discovered,  after  the  receipt  of  his  deed,  that  the  ground  of 
bis  stables  and  also  of  a  driving  way  leading  up  to  the  house  were 
part  of  a  common,  filed  a  bill  to  rescind  the  contract,  and  recover 
back  the  purcliase-money  with  interest,  and  all  the  sums  spent  in 
repairs,  and  proved  that  the  defendants  were  aware  of  these  facts 
at  the  time  of  the  contract,  that  they  were  not  disclosed  by  the 
abstract  or  otherwise,  and  that  the  vendors  represented  themselves  to 
be  seised  in  fee  of  the  whole  estate.  Sir  W.  Grant,M.  R.,  in  deliver- 
ing his  opinion,  said  :  "  This  is  a  bill  of  rather  an  unusual  descrip- 
tion. It  is  brought  by  the  purchaser  of  an  estate,  who  has  had  a 
conveyance  made  to  liim  for  the  purpose  of  setting  aside  the  sale 
and  getting  back  his  purch&se-mouey,  on  the  ground  of  an  alleged 
misrepresentation  with  regard  to  the  title  of  a  part  of  such  estate. 
It  cannot  certainly  be  contended  that,  by  the  law  of  this  country, 
the  insufficiency  of  a  title,  even  when  producing  actual  eviction, 
necessarily  furnishes  a  ground  for  claiming  restitution  of  the  pur- 
chase-money. By  the  civil  law  it  was  otherwise.  By  our  law  a 
vendor  is  in  general  liable  only  to  the  extent  of  his  covenants ;  but 
it  has  never  been  laid  down  that  on  tlie  subject  of  title  there  can 
be  no  such  misrepresentation  as  will  give  the  purchaser  a  right 
to  claim  a  relief  to  which  the  covenants  do  not  extend.^  .... 

'  And  tbe  refiual  of  the  vendor  to  give  coveiuiita  for  title  will  not  affect  tlie 
light  of  recovery.  "  If  tbe  pnrcbawr  conseuti  to  waive  the  vautl  coveiiBiita,  he 
is  none  the  leu  entitled  to  the  ezerciae  of  good  fsith  and  honeatj  on  the  p&rt  of 
the  vendor ; "  Haight  t.  Hhjt,  19  N.  ¥.  174. 

'  Coop.  308. 

■  In  the  rue  of  Unniton  e.  P»te,  4  Cniiae  on  Real  Prop.  894,  be  went  on  to 
u.y,  "  there  was  no  ingredient  of  fraud.    Both  pu^ea  misapprehended  the  law. 
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Whether  it  would  be  a  fraud  to  ofifer,  as  good,  a  title  which  the 
vendor  knows  to  be  defective  in  point  of  law,  it  is  not  neceBsary  to 
determine,  but  if  be  knows  and  conceals  a  fact  material  to  the  valid- 
ity of  the  title,  I  am  not  aware  of  any  principle  on  which  relief  cui 
be  refused  to  the  purchaser.  .  .  .  The  only  other  objection  which 
the  defendants  make  to  the  relief  soi^ht  by  the  bill  is,  that  the 
purchaser  is  premature  in  hia  application,  inasmuch  as  he  has  not 
yet  been  evicted,  and  may  perhaps  never  be  evicted.  But  I  appre- 
hend that  a  court  of  equity  has  quite  ground  enough  to  act  upon, 
and  that  it  ought  now  to  relieve  the  plaintiS*  from  the  consequeooes 
of  the  fraud  practised  upon  him." 

Upon  an  appeal,^  Lord  Eldon  said  that  the  case  resolved  itself 
into  the  question  whether  the  representation  made  to  the  plaintiff 
was  not,  in  the  sense  in  which  we  use  the  term,  fraudulent.  He 
was  not  apprised  of  any  such  decision,^  but  he  agreed  with  the 
Master  of  the  Rolls  that  if  one  party  make  a  representation  which 
be  knew  to  be  false,  but  the  falsehood  of  which  the  other  party  bad 
no  means  of  knowing,  a  court  of  equity  will  rescind  the  contract, 
fuid  the  decree  was  therefore  affirmed.^ 

The  vendor  bad  no  knowledge  of  any  fact  which  he  withheld  from  the  purduser. 
In  t^e  case  of  Bree  t>.  Uolbech,  Doug.  651  (ntpra,  p.  &67,  n.  S),  it  did  not  at  ■!! 
appear  that  the  adminiitrator  knew  that  the  mortgage  which  he  assigned  was  a 
forgery.  Lord  Hanifield  says,  '  if  he  had  discoTered  the  forgery,  and  had  than 
got  rid  of  the  deed  as  a  true  lecurity,  the  case  would  have  been  very  different.' 
And  the  purchaser  had  leave  to  amend  his  replication  if,  upon  inquiry,  the  caoe 
would  aapport  a  charge  of  fraud." 

1  2  Swauat.  308. 

*  Lord  Devon  said  of  this  remark  in  the  great  caae  of  Small  D.  Attwood,  when 
in  the  House  of  Lords  (lee  i^ra,  p.  571),  "The  expression  of  Lord  Eldon,  that 
he  was  not  apprised  of  any  such  decision,  is  not  immaterial.  I  do  not  refer  to  it 
as  implying  any  doubt  whatever  of  the  jurisdiction,  bat  when  a  judge  of  Lotd 
Eldon's  experience  states  himself  not  to  be  aware  of  any  case  in  which  that  jnria- 
diction  had  been  practically  ^plied,  we  may  find  an  additional  reason  for  tbe 
principle  that  Dotfaing  but  the  most  clear  and  de<nsive  proof  of  fraudulent  tepn- 
sentadons,  made  under  such  circamataDces  as  show  that  tbe  contract  waa  based 
npon  them,  —  suchacaae  indeed  as  Lord  Eldon  in  his  experience  bad  not  bunm 
to  occur,  — will  justify  the  interference  of  a  court  of  equity." 

'  Tlioagh  with  some  modification  as  to  its  extent,  "  as,"  said  the  Chancellor, 
"  it  seems  to  have  gone  too  far  on  tbe  subject  of  repairs  and  improvements.  Its 
terms  must  be  made  conformable  to  the  terms  of  the  bill ;  striking  out  the  word 
•  improvements,'  and  leaving  the  word  '  repairs.'  I  give  the  plaintiff  all  that 
he  asked  by  his  bill,  and  I  cannot  give  him  less." 

In  Sogden'a  "  Law  of  Property  as  administered  in  tbe  House  of  Lords,"  p. 
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This  was  followed  by  the  great  oase  of  Small  v.  Attwood,^  origi- 
nallj  decided  on  the  equity  side  of  the  Court  of  Exchequer,  in  1832,' 
and  on  appeal  in  theHougeof  Iiorda,  inl838.^  There  waa  little  diffoi^ 
ence  in  opinion  as  to  the  rule  of  lav,  either  in  the  Exchequer  or  in 
the  House  of  Lords,  although  the  decree  in  the  former  rescinding 
the  contract  was  reversed  in  the  latter,  the  facts  *  not  being  thought 

653,  he  says,  io  (peaking  of  this  case,  "  Lord  Eldon'i  aUteineot  of  what  he  con- 
ndered  to  be  the  principle  of  the  decree  cuiDot  alter  the  facts  of  the  cue,  and 
his  own  previoDB  ohtervation  shows  that  he  did  not  consider  it  a  case  of  nwral 
fraud,  but  one  where,  in  the  sense  in  irtiioh  a  court  of  eqnitj  uses  the  term,  the 
representation  was  frandulent.  And  sach  appears  to  be  tlie  real  nature  of  die 
case.  .  .  .  The  evidence  of  knowledge  was,  I  think,  quite  gufScient  to  support 
the  decree ;  but  it  also  proved  that  the  aellers  bona  Jide  believed  themselTes  to 
have  a  good  title  after  so  long  a  possewion ;  and  indeed  the  title  was  one  which 
it  was  highly  improbable  would  ever  be  impeached.  Sir  W.  Grant's  position 
was,  that  if  a  vendor  knows  and  conceals  a  fact  material  to  (he  validity  of  the 
title,  relief  is  to  be  aCTorded  t^i  the  purchaser.  That  is  the  true  rale.  If  the  title 
is  fairly  before  the  purchaser,  he  must  rely  on  his  covenaDlB.  This  rule  does  not 
require  any  representation.  If  the  seller  knows  a  material  fact  and  conceals  it, 
that  is,  does  not  divulge  it,  he  is  responsible ;  bis  motive  is  unimportant ;  he  is 
bouod  to  give  the  purchaser  the  means  of  forming  a  judgtuent  on  the  titie,  and 
is  not  to  decide  what  he  deems  it  necesskry  to  disclose.  Sir  W.  Grant  did  not, 
like  the  biO,  put  the  esse  as  one  of  gross  fraud,  although  evidently,  in  the  sense 
referred  to  by  Lord  Eldou,  he  declared  tiie  contract  and  conveyance  to  he  fraud- 
ulent and  void."  This  case  of  Edwards  c.  UcLeay  has  been  constantly  cit«d  as 
of  tbe  highest  authority ;  Attwood  v.  Small,  infra  ;  Gibson  v.  D'Este,  2  Vounge 
&  CoU.  (N.  S.)  542 ;  Wilde  v.  Gibson,  1  CI.  &  Finn.  (N.  8.)  605,  where  Lord 
Campbell  said  there  was  no  case  of  higher  authority  in  the  books ;  Young  c. 
Harris,  S  Ala.  Ill;  Van  Lew  f.  Parr,  2  Rich.  Eq.  (N.  C.)  838;  Gang  c.  Ren- 
ihaw,  2Ban-(Pa.),  34. 

'  This  case  was,  as  Lord  Brougham  said  of  it  in  the  House  of  Lords,  "without 
any  example  within  the  experience  of  the  oldest  man  in  the  profession,  in  point 
of  length  and  of  complexity  of  detail,  or  of  the  mass  of  matter  with  which  tt 
■tands  incumbered,  and  it  is  hardly  exceeded  by  any  cause  of  which  there  is  any 
report  in  respect  of  the  importance  of  the  stake  at  issue."  The  amount  of  the 
purchase-money  had  been  £600,000,  and  the  costs  before  the  appeal  was  heard  in 
the  Lords  were  £10,000.  The  leading  counsel's  brief  was  indorsed  with  a  fee 
of  5000  guineas,  and  the  hearing,  first  and  last,  occupied  a  greater  number  of 
bonrs  than  the  trial  of  Warren  Hastings. 

■  1  Younge,  461, 

»  6  CI.  &Finn.  282,531. 

*  The  general  features  of  the  case  were  these :  — 

Attwood  was  the  owner  of  certain  iron  works,  and  Small  and  others  repre- 
sented the  British  Iron  Company.  Upon  a  proposition  of  sale  being  made  to  the 
latter,  Taylor,  on  agent  and  large  shareholder,  viewed  the  works  while  Attwood 
was  there,  and  upon  bis  report  three  of  the  directors  wrote  to  Attwood  proposing 
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sufficient  to  snpport  the  chai^  of  fVaud.  Lord  Brougham,  in  de- 
livering his  judgment,  said  :  "  If  two  parties  enter  into  a  contract, 
and  if  one  of  them,  for  the  purpose  of  inducing  the  other  to  coo- 
tract  with  him,  shall  state  that  which  is  not  true  in  point  of  fact, 
which  he  knew  at  the  time  that  he  stated  it  not  to  be  true,  and  if 
upon  tliat  statement  of  what  is  not  true,  and  what  is  kuowu  b;  the 
party  making  it  to  be  false,  the  contract  is  entered  into  by  the  other 
party,  tlieu  generally  speaking,  and  unless  there  is  more  than  that  in 
tlie  case,  there  will  be  at  law  an  action  open  to  the  party  entering 
into  such  contract — an  action  of  damages  grounded  upon  the  de- 
ceit, and  there  will  he  a  relief  in  equity  to  the  same  party  to  escape 
fh)m  the  contract  which  lie  has  so  been  inveigled  into  making  by 
the  false  representation  of  the  other  contracting  party.  In  one 
case,  it  is  not  necessary  that  all  those  three  circumstances  should 
concur  in  order  to  gronnd  an  action  for  damages  at  law,  or  a  claim 
for  relief  in  a  court  of  equity ;  I  mean  in  the  case  of  warranty 
given,  in  which  the  party  undertakes  that  it  shall  in  point  of  fact 
he  80,  and  in  which  case,  therefore,  no  question  can  he  raised  upon 
the  scienter,  upon  the  fraud  or  wilful  misrepresentation.  In  this  case 
that  is  clearly  out  of  the  question  ;  therefore  all  these  circumstances 
must  combine ;  first,  that  the  representation  was  contrary  to  the 

to  bnj  tbe  property  for  £600,000,  payabla  bj  inrtAlmentj,  upon  the  nndenrtaud- 
ing  that  every  fsdlitj  afaonld  be  giren  to  Taylor  to  ucertBin  the  correctoeu  of 
the  repreMntatioDi  that  had  been  made  to  bim.  Thete  directors  subseqaently 
exatnined  for  tbemselves,  and  then  reported  to  the  company  that  they  had  con- 
cluded the  treaty  of  pnrcha«e  after  the  uatnre  and  capacity  of  thewo^  had  been 
fully  inreatigated.  Soon  after,  Taylor  went  there  to  reside  as  manager,  and  sent 
favorable  reports  to  the  company.  Some  negotiations  ensued  respecting  the 
completion  of  the  title,  pending  which  the  price  of  iron  fell,  and  the  company 
tben  propoaed  as  a  new  term  that  a  depntation  should  go  to  the  works  to  esamine 
whether  certain  data  given  by  Attwood  to  Taylor  were  correct.  Tbe  visit  wu 
paid ;  and  after  communication  with  Taylor,  who  stated  that  although  the  calcu- 
lations submitted  to  bim  by  Attwood  were  too  close  to  estimate  proGts  upon  with 
safely,  still  that  tbey  proved  the  data  given  by  Attwood  to  be  more  favorable  to 
the  buyer  than  the  seller,  the  directora  reported  that  Attwood  had  redeemed  his 
pledge,  and  tbe  contract  waa  executed  with  some  abatement  in  the  price.  Six 
months  after,  the  company  filed  a  bill  to  rescind  the  contract  on  the  ground  of 
false  statements  made  in  papers  submitted  to  Taylor,  misrepresentaiions  to  the 
deputation  and  concealment  of  flinlts.  All  these  were  denied  by  the  answer, 
wUcb  declared  that  the  representations  were  upon  certain  assumptions,  and  wflr« 
general  averages.  The  plaintifb  then  amended  their  bill  by  itriking  out  Taylor 
as  a  plainUff  and  making  him  defendant,  who  in  hi*  answer  denied  all  fraud  and 
coUtision  with  Attwood. 
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fiict ;  eecondly,  that  the  party  making  U  knew  it  to  be  contrary  to 
the  fact ;  ^  and  thirdly  and  chiefly,  in  my  view  of  the  case,  that  it 

'  ThtB  propoiition,  thougli  perfectly  correct  u  it&ted  in  this  application,  must 
not  be  taken  too  broadly,  or  there  will  appear  to  be  a  conflict  of  authoritj  which 
does  not  tttHj  eziat.  There  can  be  no  doubt  that  in  most  cases  in  which  an 
action  in  the  natme  ofs  writ  of  deceit  would  lie  at  law,  equity  will  lend  iu  juris- 
diction to  rescind  the  contract,  but  the  converse  hy  no  meaos  universally  holda, 
for  the  heads  of  fraud  and  mistake  are  both  in  courts  of  law  and  equity  as  distinct 
a*  those  of  tort  and  contract.  An  injioeent  misrepresentation  by  mistake  can 
never  be  made  the  grooad  of  a  personal  action  for  fraud  (which  was  cited  ap- 
provingly in  Fairbault  v.  Sater,  13  Minn.  231,  and  Brooks  r.  Hamilton,  15  id. 
33),  however  it  may  operate  upon  the  contract  itself.  It  may  annul  the  contract, 
on  the  ground  that  "  a  substantial  error  between  the  parties  concermog  the  sub- 
ject-matter of  the  contract  destroys  the  consent  necessary  to  its  validity ; "  2 
'Kent's  Com.  471 ;  and  this  principle  has  been  frequently  applied  in  equity  in  the  " 
rescission  of  execut«d  contracts  for  the  sale  of  real  estate;  1  Story's  Eq,  g  112; 
Hitchcock  e.  Giddings,  4  Price,  186;  Uead  d.  Johnson,  3  Conn.  697  ;  Bradley 
V.  Chase,  22  M.o.  611 ;  Davis  t>.  Heard,  U  Miss.  61 ;  Armstead  o.  Hundley.  7 
Gratt.  (Ta.)  64  (see  Sutton  e.  Sutton,  id.  239)  ;  Smith  c.  Mitchell,  6  Ga.  468; 
Dale  V.  Rosevelt,  5  Johos.  Ch.  182;  Cbamplin  e.  Laytdo,  6  Paige  (N.  Y.),  197; 
Daniel  r.  MitcheU,  1  Story  (C.  C.  U.  S.),  172 ;  Mason  p.  Crosby,  1  Woodb.  & 
Min.  (CO.  U.S.)  842. 

After  some  di£FereDee  of  opinion  between  the  Courts  of  Exchequer  and  Queen's 
Bench,  it  is  now  decisively  settled  in  England  that  in  order  to  support  an  action 
on  the  case  for  fraudulent  representations  it  is  not  sufficient  to  show  that  a  party 
made  statements  which  be  did  not  know  to  be  trae,  and  which  were  in  fact  folM, 
—  there  must  be  fraud  as  distinguished  frvm  mere  mistake ;  Collins  s.  Evans, 
6  Q.  B.  804;  Barley  e.  Waiford,  9  id.  197;  Moens  o.  Heywortfa,  10  Mees.  ft 
Welsh.  147 ;  Taylor  v.  Ashton,  11  id.  401 ;  Onnrod  n.  Huth,  14  id.  661,  and  the 
weight  of  American  authority  is  to  the  same  eflect ;  Russell  e.  Clark,  7  Crancfa 
(U.  S.),  69 ;  Young  e.  Covell,  8  Johns.  (N.  Y.)  26 ;  Hammatt  e.  Emerson,  27 
Me.  309 ;  Weeks  o.  Burton,  7  Vt.  67 ;  Ewina  v.  Calhoun,  id.  79 ;  Lord  v.  Colley, 
6N.  EL99;  AllenD.Addington,7  Wend.  (N.Y.)  10;  s.O.  llid.87&;  Tryono. 
Whitmarsh,  IMet.  (Mass.)  1 ;  Smith  e.  Babcock,  2  Woodb.  &  Min.  (C.C.U.  S.) 
246;  Lord  e.  Goddard,  13  How.  (U.  S.)  211.  Without,  however,  the  utterauoe 
of  an  actnal  falsehood,  a  party  may  still  be  liable  in  an  action  for  deceit ;  as  where 
he  states  material  &cts  ae  ofhia  aunt  knoviUdge  (and  not  as  mere  matter  of  opinion 
or  general  assertion)  abont  which  he  has  no  knowledge  whatever ;  as  this  direct 
wiliul  statement  in  ignorance  of  the  trnth  is  tJie  same  as  the  statement  of  a  known 
falsehood,  and  will  constitute  a  Miatier;  Kerr  on  Fraud,  19 ;  Cabot  v.  Christie, 
42  Tt.  121 ;  Hazard  v.  Irwin.  18  Pick.  (Mass.)  96 ;  LohdeU  t>.  Baker,  1  Met. 
(Mass.)  193;  e.c.3id.469;  Stone  v.Denny,  4  id.  168;  Uedburyv.Watson,  6 
id.  216 ;  Hammatt  d.  Emerson,  27  Me.  309 ;  Gough  v.  St.  John,  16  Wend.  (S.  Y.) 
646;  Munroe  t>.  Pritehett,  16  Ala.  786;  Waters  r.  Mattingley,  1  Bibb  (Ey.), 
244;  Thomas  0.  McCann,  4  B.  Mon.  (Ky.)  601;  MTerran  n.  Taylor,  3  Cnnch 
(CS.),281;  and  the  same  circnmstances  will,  of  course,  induce  equity  to. rescind 
the  contract ;  Joice  e.  Taylor,  6  Gill  &  Johns.  (Md.)  68 ;  Smith  t>.  Babcock,  2 
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should  be  this  false  representation  which  gave  rise  to  the  contracting 
of  the  other  party."  * 

Woodb.  &  Min.  (C.  C.  U.  S.)  246 ;  TuthiU  t>.  Babcock.  id.  298  ;  Shickelford  e. 
H»ndley,l  Marsh.  CKy.)fiOO;  Lockridgec.  Foater,4Scam.  (lU.)  570;  TnrnbnII 
e.  Gadaden,  2  Strob.  Eq.  (S.  C.)  U;  Unier  e.  Hill,  25  AU.  558;  Rimer  v. 
Dogaii,  89  Miss.  482;  Smith  e.  Richards,  13  Pet.  (U.  S.)  26. 

'  This  has  been  often  recognised  hj  American  authoritj;  Concord  Bank  o. 
Gregg,  14  N.  H.  331 ;  Warner  o.  Daniela,  1  Woodb.  &  Min.  (C.  C.  U.  S.)  90 ; 
UaaoD  p.  Croaby,  id.  342 ;  Tuthill  e.  Babcock,  2  id.  298 ;  Brown  v.  Maiming,  8 
Minn.  36 ;  Turobull  o.  Gadsden,  2  Strob.  Eq.  (S.  C.)  14 ;  Crittenden  v.  Craig.  S 
Bibb  (Ky.),  474;  Shackelford  v.  Handlej,  1  Marsh.  (Ky.)  600;  Winston  o. 
GiradiQiey,  8  B.  Mon.  (Ky.)  23;  Parham  e.  Randolph,  4  How.  (MiM.)  4S5; 
English  o.  Benedict,  25  Miss.  167 ;  Oswald  v.  McGehee,  28  id.  340 ;  Davis  e. 
Heard,  44  Miss.  54 ;  Board  orCommissioners  e.  Younger,  29Cal.l77;  Foster  o. 
Kennedy,  38  Ala.  362;  and  see  the  remarks  of  Marshall,  C.  J.,  at  the  close  td 
the  decision  in  M'Ferran  v.  Taylor,  3  Cranch,  282.  In  the  absence,  however,  of 
evidence  on  this  point,  it  is  presumed  that  a  conrt  of  equity  would  be  apt  to  con- 
clude that  if  the  misrepresentation  were  made,  it  had  its  effect  to  lead  on  the 
purchaser  to  complete  the  contract. 

Lord  Brougham  added  that  the  inference  he  drew  from  the  authorities  vms 
that"general  fraudulent  conduct  iignifies  nothing  —  that  general  dishonesty  of 
purpose  signifies  nothing  —  that  attempts  to  overreach  go  for  nothing  —  that  aa 
intention  and  design  to  deceive  may  go  for  nothing ;  — unless  all  this  dishonest 
of  purpose,  all  this  fraud,  all  this  intention  and  design  can  be  connected  with  the 
particular  transaction,  and  not  only  connected  with  tbe  particular  transaction  bnt 
must  be  made  to  b«  the  very  ground  npon  which  this  transaction  took  place,  and 
must  have  given  rise  to  this  contract.  If  a  mere  general  intention  to  oveireach 
were  enough,  I  hardly  know  a  conbact,  even  between  persons  of  Tery  otn'ct 
morality,  that  could  stand,  [See  ihe  remarks  of  Lord  Thurlow  in  the  familiar 
case  of  Fox  e.  Mackreth,  2  Bro.  Ch.  420,  and  of  Lord  Eldou  in  Turner  v.  Bar- 
my, 1  Jac.  Cb.  176;  Pothier  deVente,  n.  295,  334.]  We  generally  find  the 
caae  to  be  that  there  has  been  an  attempt  of  the  one  party  to  overreach  the  other, 
and  of  the  other  to  overreach  the  first,  but  that  does  not  make  void  the  contract. 
Xt  most  be  shown  that  the  attempt  was  made,  and  made  with  success,  eum/rtidii. 
The  party  moat  not  only  have  been  minded  to  overreach,  but  he  must  actually 
have  overreached.  He  mnst  not  only  have  given  instructions  to  the  agent  to  de- 
ceive, bat  the  agent  must,  in  the  fulfilment  of  his  directions,  have  made  a  repre- 
sentation; and,  moreover,  the  representation  so  made  must  have  had  die  effect 
of  deceiving  the  purchaser;  and,  moreover,  the  purchaser  must  have  trusted  to 
tbat  representation  and  not  to  his  own  acumen,  not  to  his  own  perspicuity,  and 
not  to  inquiries  of  his  own.  I  will  not  say  that  the  two  might  not  he  mixed  up 
together,  — tbe  false  representation  of  the  seller  and  the  inquiries  of  the  buyer, 
—  in  such  a  way  as  even  then  to  give  a  right  to  relief." 

These  remarks  are  Mly  borne  out  by  decisions  on  this  side  of  the  Atlan^ 
Thus  in  Donelson  e.  Weakley,  3  Yerg.  (Tenn.)  178,  it  was  held  that  mere  state- 
ments by  the  seller  of  what  the  property  would  thereafter  be  worth  afforded  no 
ground  for  rescission,  it  being  no  part  of  tbe  contract,  and  the  matter  being  one 
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Although  the  deciaion  in  this  case  in  the  court  below  was  reversed,' 
jet,  as  has  been  said,  there  was  little  or  no  difference  of  opinion 

fiillj  Kithin  the  purchaser'*  own  calculation ;  and  the  law  was  held  the  same  waj 
in  Strong  v.  Peters,  2  Boot  (Conn.) ,  93 ;  BeU  v.  Henderson,  6  How.  (Miaa.)  311 ; 
'Hndall  r.  Harkineon,  19  Ga.  448.  So  of  vague  general  representation b  as  to 
matters  open  to  the  eiamination  of  all ;  Davis  o.  Sims,  Hill  &  Denio  (N.  Y.), 
2S4;  Anderson  v.  Burnett,  5  How.  (Miss.)  165;  Bell  v.  Henderson,  supra;  An- 
derson V.  ma,  12  Sm.  &  Marsh.  (Miss.)  683;  Folej  v.  Cowgill,  fi  Blackf.  (Ind.) 
18  (see  Dart  on  Vendors,  90,  4th  ed.) .  It  is,  in  fact,  no  more  than  the  applicv 
tion  of  the  maxim  simplex  commendatu)  non  obligai;  Taylor  v.  Fleet,  4  Barb. 
S.  C.  (N.  T.)  95. 

It  is  obvious,  however,  that  the  maxim  must  meet  with  a  strict  construction 
wbere  tbe  land  which  is  the  subject  of  tbe  pnrchase  is  at  a  distance,  and  the  pur- 
chaser relies  wholly  upon  its  description  as  given  by  tbe  vendor ;  Bean  e.  Herrick, 
12  He.  262;  Smith  t>.  lUchards,  13  Pet.  (U.  S.)  26;  Sandford  t>.  Handy,  23 
Wend.  (N.  Y.)  260;  Van  Eppa  P.  Harrison,  6  Hill  (N.  Y.),  63;  Babcook  o. 
Case,  IIP.  F.Smith  (Fa.), 430;  see  Clarke  e.  Baird,  T  Barb.  S.C.  (N.  Y.)  66, 
where  it  was  held  that  if  tbe  porcbaser  had  the  opportunity  of  ascertaining  the 
true  honndary  line  and  neglected  to  inform  himself,  he  could  not  recover  dam- 
ages for  a  misrepresentation  of  that  boundary  by  the  vendor,  and  a  similar  de- 
cision was  made  in  the  recent  case  of  Brooks  v.  Hamilton,  15  Minn.  26. 

'  Lord  Lyndhnrst  defended  the  opinion  which  he  had  delivered  in  the  Ex- 
chequer, which,  according  to  Lord  Campbell,  had  been  "  by  all  accouota  the 
most  wonderful  judgment  ever  heard  in  Westminster  Hall.  It  was  entirely  oral, 
and  without  even  referring  to  any  notes  he  employed  a  whole  day  in  stating  com- 
plicated facts,  in  entering  into  complex  calcubtions,  and  in  correcting  ibs  misrep- 
resentations of  counsel  on  both  sides.  Never  once  did  he  falter  or  hesitate,  and 
never  once  was  he  mistaken  in  a  name,  a  figure  or  a  date ; "  Campbell's  Lives  of 
tin  Chancellors,  vol.  viii.  p.  73.  Tbe  defence  of  this  opinion  in  the  House  of 
Lords  was,  according  to  the  same  authority,  by  ''a  speech  which  again  astounded 
All  who  beard  it  by  tbe  unexampled  power  of  memory  and  lucidness  of  arrangement 
by  which  it  was  distinguished."  fiugden  has  more  mildly  termed  it  "  a  graceful 
and  eloquent  speech;"  Law  of  Property.  Lord  Lyndburst  considered  the  law  to 
be  clearly  settled  that  where  representations  are  made  with  respect  to  the  natur«' 
and  character  of  the  property  which  is  to  become  the  subject  of  purchase  affect- 
ing the  value  of  that  property,  and  those  representations  afterwards  turn  out  to 
be  incorrect  and  false  to  the  knowledge  of  the  party  making  them,  a  foundation 
is  laid  for  maintaining  an  action  in  a  court  of  common  law  to  recover  damages 
for  the  deceit  so  practised,  and  in  a  court  of  equity  a  foundation  is  laid  for  setting 
aside  the  contract  which  was  founded  upon  a  fraudulent  basis.  "I  do  not  under- 
stand that  that  proposition  is  disputed  by  either  of  my  noble  and  learned  friends ; 
it  was  distinctly  laid  down  and  decided  in  the  case  referred  to  in  the  judgment 
below,  and  which  has  been  referred  to  at  your  lordship's  bar ;  I  mean  Dohell  v. 
Stevens,  3  Barn.  &  Cress.  623.  That  was  one  of  those  ordinary  cases  which 
f^nently  come  before  the  courts  of  common  law.  It  was  a  case  of  the  purchase 
of  a  pnblic  house ;  a  false  representation  —  false  to  the  knowledge  of  the  par^ 
miiUng  it — was  made  by  the  vendor  witli  respect  to  the  extent  of  the  cnstom  aa 
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as  to  the  law  which  should  govern  it,  and  Sugdea  has  remarked,* 
that  to  the  rule  of  law,  aa  thus  qualified  and  explained,  no  ezcep- 

to  the  qaao^t}'  of  beer  thatwu  drawn  during  it  certain  period.  The  book*  were 
in  the  home ;  it  wm  part  of  the  case  that  the  purchaser  might  have  had  access  to 
them  if  he  thought  proper ;  bat  notwithstanding  that  drcumstance,  it  being  proved 
that  the  representation  was  false,  the  Court  of  King's  Bench  were  of  opinion  lliat 
an  action  of  damages  might  under  such  circumstances  be  sustained." 

Tbis  case,  however,  was  much  more  distinguishable  from  Attwood  e.  Small 
than  Lord  Lyndhnrst  seemed  to  suppose,  as  the  vendor  made  a  definite  Btatemeat 
lAich  was  intended  to  prevent  the  purchaser  from  making  investigations  whidi 
would  have  sbown  that  8tat«ment  to  be  blae,  and  Doball  v.  Stevens  is  fully  sop* 
ported  by  American  authority ;  Hunt  v.  Moore,  2  Barr  (Pa.) ,  107 ;  Napier  o. 
Elam,  6  Yerg.  (Tenn.)  108 ;  Campbell  e.  Whittiogham,  6  J.  J.  Marsh.  (Ky.) 
96 ;  Farham  v.  Randolph,  4  How.  (Miai.)  461 ;  Burwell  r>.  Jackson,  S  Seld.  (S. 
T.)  546;  see,  however,  and  consider  Griffith  c.  Eempsball,  Clark's  Ch.  (N.  T.) 
E.  671 ;  Tallmao  v.  Green,  3  Sandf.  S.  C.  (N.  T.)  437 ;  and  Ward  o.  Packarf, 
18  CaL  391. 

The  distinc^n  between  the  dtUgatio  fidti  and  the  suppreuio  veri  would  seem 
to  be  tliat  the  non-^closure,  in  order  to  constitute  fraud,  must  be  of  facts  which 
the  seller  was  nnder  an  obligation  to  disclose.  "  I  make  no  distiuction,"  said 
Bayley,  J.,  in  Eariy  v.  Garret,  9  Bam.  &  Cress.  928,  "  between  an  active  and  m 
passive  communication,  for  a  fraudulent  concealment  is  as  bod  as  a  wilfal  mia- 
Tepreseutation.  A  fraudulent  concealment  by  the  seller  of  a  fact  ahich  h«  ought 
to  communicate  would  nndoubtedly  vitiate  the  sale ; "  see  also  Pearson  o.  Morgan, 
2  Bro.  Ch.  39D.  So  it  Is  sud  by  Story,  that  "the  true  definition  of  nndue 
concealment  which  amounts  to  a  fraud  in  the  sense  of  a  court  of  equity  and  from 
which  it  will  grant  relief,  is  the  non-disclosure  of  those  facts  and  ci 
which  one  party  is  under  some  legal  or  equitable  obligation  b 
the  other ; "  1  Story's  Eq.  §  207 ;  Young  v.  Bumpass,  1  Freem.  Ch.  (Miss.)  241 ; 
The  State  v.  HoUoway,  8  Blackf.  (Ind.)  47 ;  SabtonstaU  e.  Gordon,  S3  Ala. 
1^1. 

The  ques^on,  however,  of  what  the  vendor  ought  to  inform  the  purchaser,  and 
what  he  is  under  no  such  obligation  to  do,  will  sometimes  be  a  difficult  one,  and 
as  was  well  ssid  in  Bean  v,  Herrick,  12  Ue.  262,  "the  maxim  eaveal  tmptor  b  a 
niffident  answer  to  mere  silence  in  regard  to  defects  open  to  observation,  but  the 
line  which  separates  cases  where  this  mazim  applies  from  others  which  call  for 
relief  is  not  defined  with  precision ;  each  case  rests  upon  its  peculiar  circum- 
stances." The  question  will  often  depend  much  upon  the  basis  of  dealing  between 
the  parties.  "The  court,  in  many  cases,"  said  Lord  Eldon  in  Turner  p.  Harvey, 
Jacob,  178,  "has  been  in  the  habit  of  saying  that  where  parties  deal  for  an  estate 
they  may  put  each  other  at  arm's  length,  and  where  incumbrances  are  matter  of 
record  or  are  patent,  and  the  pnrchaser  views  for  himself,  it  is  apprehended  that 
equity  will  not  rescnnd  on  the  ground  of  mere  silence  on  the  part  of  the  vendor." 
Hiia  distinction  between  the  aUegatio  and  the  tuppreuio  was  observed  in  Rich- 

>  Sogden's  Law  of  Property,  09S. 
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tioo  can  be  taken,  and  adds  with  great  propriety,  "  there  is  no  part 
of  the  jurisdiction  of  a  court  of  equity  vhich  requires  to  be  exe- 
cuted witli  more  caution  than  tliat  of  rescinding  a  contract.  Tliia  we 
shall  Bee  powerfully  exemplified  in  this  very  case  of  Small  v.  Att- 
wood.  If  there  be  fraud,  the  remedy  is  clear  of  difficulty.  But  the 
court  ought  to  be  quite  sure  of  the  grounds  upon  which  it  decides, 
for  by  rescinding  the  contract  it  may  do  irreparable  damage  to  one 
party,  whilst  by  refusing  to  interfere,  it  does  not  deprive  the  other 
party  of  his  remedy  by  an  action  of  deceit  if  he  really  have  beeu 
deceived."  ^ 

ardson  v.  Boright,  9  Vt,  368,  wbere  the  incumbrance  wm  of  record,  and  it  waa 
said  th&t  if  the  vendor  had  notice  and  used  no  means  to  prevent  knowledge  to 
the  purchaser,  who  bad  the  meunB  of  informing  himself  vithin  bis  powiT,  it  waa 
no  fraud  —  he  was  not  bound  to  inform  him.  See  also  Griffith  »,  Kempsball,  1 
Clark's  Ch.  (N.  Y.)  576 ;  Ward  v.  Packard,  18  Cal.  391. 

Of  course,  bonever,  this  rule  irill  be  much  relaxed  or  enlirelj  lose  its  appli- 
cation where  any  such  confidential  relation  exists  between  the  vendor  and  pur- 
chaser as  to  put  tbem  upon  unequal  terms  ;  Bfice  v.  Brice,  5  Barb.  (N.  Y.)  540 ; 
Babcock  o.  Case,  11  F.  F.  Smith  (Pa.),  430;  notes  to  Fox  t>.  Mackreih,  1  Lead. 
Cas.  in  Eq. 

The  converse  of  the  position  stated  above  is  equally  troe,  for,  as  was  said  by 
Lord  Eldon  in  the  case  just  cited,  in  referring  to  the  remarks  of  Lord  Tburlow 
in  Fox  V.  Mackreih,  2  Bro.  Ch.  420,  "  If  an  eitate  is  offered  for  sale,  and  1  treat 
for  it,  knowing  that  there  is  a  mine  under  it,  and  the  other  party  makes  no  inquiry, 
I  am  not  bound  to  give  him  any  information  of  it.  [Harris  e.  Tyson,  12  Harris, 
(Fa.)  360.]  He  acts  for  himself  and  exercises  his  own  senses  avid  knowledge. 
Bnt  a  very  little  is  sufficient  to  affect  the  application  of  the  principle.  If  a  single 
word  is  dropped  which  tends  to  mislead  the  vendor,  thai  principle  will  not  be 
aliened  to  operate  j  "  and,  in  general,  it  may  be  said  that  any  course  uf  dealing 
calculated  to  create  a  false  impressioo  on  the  purchaser  will  amount  to  a  fraud ; 
Misnern.  Granger,  4  Gilm,  (111.)  69;  Young  c.  Bum  pass,  1  Freem..Ch.  (Miss.) 
241  i  Bean  v.  Herrick,  12  Me.  262 ;  Early  v.  Garrett,  9  Barn.  &  Crees.  928.  as 
where  the  seller  should  state  facts  which  were  true  in  themselves,  but  so  expressed 
as  to  give  the  idea  that  they  conveyed  the  whole  trust,  while  a  material  fact  is  kept 
back;  AUenc.  Addington,  7Wend.  (N.Y.)10,8.c.  11  id.  376;  Kidney  o.  Stod- 
dard, 7  Met.  (Mass.)  ■252. 

'  After  an  able  condensation  and  review  of  the  facts  in  the  case,  Sugdcn  con- 
tinues :  "  I  thought  at  one  time,  from  its  complicated  facts,  that  it  could  Ijardly 
perhaps  be  ciled  as  an  authority  for  any  thing  beyond  the  general  principle ;  but 
I  felt  bound  to  put  the  reader  in  possession  of  a  general  view  of  the  case,  and  my 
present  calm  review  of  it  has  satisfied  me  that  it  is  a  precedent  of  much  impor- 
tance. It  affords  an  excellent  commentary  on  the  rule  of  law,  and  exemplilies 
the  process  by  which  we  are  to  arrive  at  a  just  conolusioD.  The  opposite  views 
taken  of  the  particular  evidence  is  not  important,  but  the  principles  by  which  the 
House  of  Lords  were  guided  are  indeed  important.  Frevioualy  to  this  case,  Hie 
37 
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la  a  subsequent  case,'  the  plaintiSs  having  filed  a  bill  to  compel 
payment  of  a  residue  of  the  purchase-moiiey  due  on  a  lease  of 
mines,  which  the  defendants  had  entered  upon  and  worked  for 
three  years,  the  defendants  filed  a  cross-bill  for  relief  on  the 
ground  of  misrepresentation  and  fraud,  which  waa  dismissed  ia 
the  Irish  Chancer;,  and  upon  appeal  taken  to  the  House  of 
Lords  the  decree  was  affirmed,  the  Chancellor  observing,  that 
in  a  case  depending  upon  alleged  miBrepresentations  as  to  the 
nature  and  value  of  the  thing  purchased,  the  defendant  could  not 
adduce  more  conclusive  evidence  or  raise  a  more  efifectual  bar  to 
the  plaintiff's  case  than  by  showing  that  the  plaintiff*  was,  from  the 
beginning,  cognizant  of  aU  the  matters  complained  of,  or,  after  full 
information  couceniing  them,  continued  to  deal  with  the  property, 
and  even  to  exhaust  it  in  the  enjoyment,  as  by  working  mines.' 

inBtouces  nere  rare  ia  which  a  purchaser,  on  the  ground  of  miireprcsCDtatioiu 
prior  to  a  written  contract  which  was  silent  on  that  head,  and  after  inqnirj,  and 
with  meana  of  knowledge  and  poaseasion,  had  ^plied  to  a  court  of  equity  to  re- 
scind the  contract.  If  the  decree  had  remained  nndisturbed,  followed  as  it  waa 
hj  an  injunction  operating  on  the  funded  property  into  which  the  purchase-money 
had  been  invested,  no  doubt  many  such  experiments  would  have  been  made.  Bat 
the  decision  of  the  lords  placed  the  doctrine  on  the  right  foundation.  Fraud  it 
a  sufficient  ground  for  relief,  but  it  is  not  to  be  made  out  from  ambiguous  papers 
where  the  parties  investigated  the  books  and  accounts  and  inquired  for  themcelvea, 
and  with  possession  and  full  means  of  knowledge,  delayed  for  some  months  to 
apply  for  relief.  Indeed,  it  is  manifest  that  the  same  conclusion  would  hav« 
been  arrived  at  if  the  application  bad  been  made  at  an  earlier  period.  The  danger 
of  resting  upon  sucb  evidence  as  was  produced  in  this  case  to  impeach  the  written 
contract  is  proved  by  the  opposite  views  of  the  very  learned  persona  who  gave 
judicial  opinions  upon  the  force  and  effect  of  it ;  but  the  lords  in  effect  decided 
that  where  there  are  ample  means  of  forming  a  judgment  <rom  written  papers 
and  correspondence,  much  uredit  is  not  to  be  attached  to  alleged  conversations 
and  exclamations,  particularly  if  tbey  are  not  distinctly  charged  in  the  bill,  so  as 
to  enable  the  other  party  to  meet  them.''  In  the  last  edition  of  the  learned 
au thorns  work  on  Vendors,  fae  remarked  that  "it  was  not  too  much  to  expect 
that  if,  in  a  contract  of  such  magnitude,  in  whi<j>  of  coarse  there  waa  previona 
inquiry,  the  purchasers  bought  on  the  representation  of  the  seller  as  to  the  cost 
of  producing  pig  iron,  they  should  haye  required  him  to  bind  himself  bff  (As  eo»- 
truct  to  those  representations,  and  to  agree  to  reduce  the  purchase- money  if  they 
proved  to  be  incorrect.  Such  a  simple  precaution  would  have  prevented  the  vast 
litigation  in  that  caaej  but  it  ia  clear  that  if  sucb  a  demand  bad  been  made,  it 
would  not  have  been  acceded  t«,  and  that  if  it  had  been  refused  tike  pnrchaaen 
would  have  ezecut«d  the  contract  without  it." 

'  Yigers  V.  Pike,  2  Drury  &  Walsh,  1 ;  8  CI.  &  Knn.  662. 

'  Colby  f.  Gadsden,  S4  Beav.  416,  ia  to  the  same  effect,  and  aM  accord.  Fm- 
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In  a  later  oase,'  the  question  was  whether  a  purchaser  was  enti- 
tled to  reacind  an  executed  contract  because  of  the  omission  to 
mention  the  existence  of  a  right  of  waj  over  part  of  the  grounds  in 
front  of  the  house,  though  no  charge  of  personal  fraud  was  made 
against  the  defendant,  nor  was  there  any  evidence  that  she  knew 
of  the  deed  creating  the  right  of  way,  or  of  the  payments  of  the 
rent  for  the  same,  except  that  they  appeared  in  the  accounts  ren- 
dered to  her  by  her  agent.'  The  Tice-Gbanoellor  decreed  that  the 
sale  should  be  rescinded  with  costs,  being  of  opinion  that  the  con- 
tract and  its  completion  took  place  under  concealment  from  the 
purchaser,  and  substantially  under  misrepresentation  to  him  of 
material  iacta  within  the  knowledge  of  the  defendant  or  lier  ag«it, 
whose  knowledge  for  the  present  purpose  was  to  be  held  equivalent 
to  her  knowledge,  but  not  within  the  knowledge  of  the  plaintiff, 
he  being  without  the  means  of  knowing  the  true  state  of  these 
£acts. 

This  decree,  however,  was  reversed  in  the  House  of  Lords,^  prin- 
cipally, it  was  said,  on  the  ground  that  the  doctriue  of  constructive 
notice  to  the  defendant,  from  the  knowledge  of  her  solicitor,  could 
not  be  applied  to  the  case.    "  The  effect  of  constructive  notice," 

tard  B.  Martin,  1  Sm.  &  Marsh.  Chi  (Misa.)  128 ;  1  StOfj's  Eq.  §  203  a ;  Cun- 
ningiiam  v.  Fiihian,  2  Gilm.  (111.)  650;  M&Bson  v.  Bovet,  1  Denio  (N.  T.),  69; 
rnndall  B.  Harkinion,  19  Ga.  448;  GlasuMick  «.  Mioor,  11  Mo.  6aC;  Loekridge 
e.  Foster,  4  Scftin.  (LI.)  570.  Length  of  time,  however,  will  of  conree  be  no 
element  Us  har  the  plainti£F  from  relief  if  he  has  acted  promptly  upon  the  di»- 
etrvery  ai  the  fraud ;  McLean  «.  Barton,  Harr.  Ch.  (Del.)  379 ;  Concord  Bank 
V.  Gregg,  14  N.  H.  331.  In  the  much  litigated  caee  in  New  York  of  Whttne}'  o. 
Allaire,  4  Denio,  £54,  1  Comet.  810,  it  was  held  that  althon^  the  purchaier 
would  not  be  HufFered  to  rescind  the  contract,  if  after  'the  discovery  of  fraudn- 
lent  repreaentationa  as  to  its  territorial  extent  he  had  gone  on  to  affirm  it, 
jtet  that  auch  affirmance  of  the  contract  only  nude  it  binding  as  such,  and  did 
not  destroy  llie  right  to  recover  damages  for  the  tort  as  a  distinct  and  separate 
transaction,  "  and  it  is  obviously  just  that  the  vendee  should  be  able  to  insist  on 
the  performance  of  a  contract  which  may  be  essential  to  his  interests  without 
waiving  his  right  of  compensation  to  the  fiill  extent  to  which  he  has  been  led  to 
make  a  worse  bargain  by  the  misrepresentations  of  the  vendor ; "  notes  to  Chan- 
delor  e.  Lopus,  1  Smith's  Lead.  Cas. 

'  (^bson  D.  D'Este,  'i  Younge  &  Coll.  (N.  S.)  542 ;  on  appeal  to  the  House 
of  Lords,  1  01.  &  Finn.  (N.  S.)  605 ;  nom.  Wilde  e.  Gibson. 

*  It  should  be  observed  tiiat  these  payments  did  not  so  specifically  appear  in- 
the  accounts  as  to  convey  definite  infonnation  to  the  owner  as  to  the  ground  of 
their  payment. 

*  WUde  e.  Gibson,  1  CI.  &  Turn.  (N.  S.)  605. 
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said  Lord  Cotteoham,  in  delivering  his  judgment,  "  in  cases  where 
it  is  applicable,  as  in  contests  between  equities  of  innocent  parties, 
is  sufficiently  severe,  and  is  only  resorted  to  from  the  necessity  of 
finding  some  ground  for  giving  preference  between  equities  other- 
wise equal ;  but  this  is  the  first  time  I  ever  knew  it  applied  hi  sup- 
port of  an  imputation  of  direct  personal  fraud  and  misrepresentatiou. 
The  two  things  cannot  exist  together  —  there  can  be  no  direct  per- 
sonal fraud  without  intentiou,  and  there  can  be  no  intention  with- 
out knowledge  of  tlie  fact  concealed  or  misrepresented  ;  and  if  there 
be  knowledge,  the  case  of  constructive  notice  cannot  arise;  it 
would  be  absorbed  in  the  proof  of  knowledge."  ^  With  this  opinion 
Lord  Brougham  entirely  concurred,  and  Lord  Campbell  thought  it 
was  necessary  to  observe  strictly  the  difference  between  the  rules 
which  apply  to  a  contract  stilt  executory,  and  one  actually  exe- 
cuted. "  If  there  be  in  any  way  whatever,"  said  lie,  '*  misrepresen- 
tation or  concealment,  which  is  material  to  tlie  purchaser,  a  court 
of  equity  will  not  compel  him  to  complete  the  purchase ;  but  where 
tlie  conveyance  has  been  executed,  I  appreiieiid  that  a  court  of  equity 
will  set  aside  the  conveyance  only  on  the  ground  of  actual  fraud. 
And  there  would  be  no  safety  for  the  transactions  of  mankind,  if 
upon  a  discovery  being  made  at  any  distance  of  time,  of  a  material 
fact  not  disclosed  to  the  purchaser,  of  wliich  the  vendor  had  merely 
constructive  notice,  a  conveyance  which  had  been  executed  could 
be  set  aside."  He  entirely  dissented  from  the  position  that  an  ac- 
tion of  deceit  could  be  maintained  without  positive  fraud,  and  said 
that  there  was  no  evidence  that  the  solicitor  of  the  vendor  received 
any  knowledge  of  the  deed  in  the  course  of  his  agency.  "  The 
knowledge,  then,  amounts  to  nothing.   He  had  no  knowledge  which 

'  Lord  Cottenham  further  uid  lliat  the  decree  could  not  be  supported  on  tba 
authoritx  of  Edwards  v.  McLeay  (»uprn,  p.  669),  "  for  Id  that  caae  there  wu 
knowledge  in  the  Tendor  and  a  false  representatioD,  both  of  which  are  wanting 
in  the  present  case.  A  case  much  more  in  point  is  that  of  Legge  ■>.  Croker,  1 
Ball  &  Beat.  606,  in  which  the  lessor  had  assured  the  lessee  that  there  was  no 
right  of  way  over  the  ground ;  that  there  had  been  formerly,  but  that  it  had  been 
legally  stopped  by  a  grand  jury  presentment  forty  years  before.  It  turned  out 
that  there  was  a  foot-way,  the  preBeniment  applying  only  to  a  carriage-way,  and 
the  lessee  was  convicted  for  obitnicting  it,  whereupon  he  filed  his  bill  to  be  re- 
lieved from  the  lease ;  but  Lord  Manners  dismissed  his  bill,  saying,  '  If  there 
were  a  wilful  misrepresentation,  the  plaintiS'  might  be  entitled  to  relief,  but  th« 
lessor  conceived  himself  entitled  in  point  of  law  in  aeaertiog  that  there  «zi*t«d 
no  right  of  way  ;  it  cannot  be  called  ■  misrepresentation.'  That  waa  a  mooii 
■troDger  caae  against  the  lessor  than  (he  present  is  against  the  vendor." 
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Tould  show  that  he  wa?  guilty  of  a  fraudulent  miBrepreseatation." 
'  But  this  decisiou  seems  to  have  heen  very  generally  disapproved 
by  the  profession.^ 

The  exception,  however,  recognized  hy  this  class  of  cases  seems 
to  bo  the  only  one  to  the  well-settled  rule  that  the  purchaser's  right 
to  relief,  at^r  the  execution  of  his  dqed,  depends  solely  on  the  cove- 
nants for  title  which  it  contaitis,^  and  hence  the  question  arises, 
how  far  the  purchaser  is,  either  at  law  or  in  equity,  allowed  to 
detaiil  the  unpaid  purchase-money,  or  recover  it  back,  if  already 
paid,  where  there  is  a  defect  or  incumbrance  which  is  covered  by 
the  covenants  for  title  which  he  has  received  ;  in  other  words,  as, 
in  the  absence  of  covenants,  the  purchaser  can  have  no  relief  as  to 
the  purchase-money,  how  far  the  presence  of  covenants  entitles 
him  to  relief.^ 

'  The  itricCQrea  of  Sugden'(Lsir  of  Property,  637)  upon  tbe  rerensl  of  the 
decree  of  the  V ice-Chancellor  are  veiy  severe,  and  in  the  courae  of  them  he  «bjb  : 
"  It  is  also  worthy  of  □otice,  and  seeme  to  have  escaped  all  atteDCion,  that  the 
defendant  covenanted  that  notHithatandiag  any  act  done  by  herself  or  her  mother, 
the  former  owner,  she  was  seised  of  (all  aod  singular  the  lands,  hereditaments, 
manaion-bouae  and  premises  conveyed,  of  a  perfect  and  indefeasible  estate  of 
inheritance  in  fee-simple  in  possession,  without  any  manner  of  condition,  qualifi- 
cation, restriction,  matter  or  thing  whatsoever,  expressed  or  implied,  and  which 
could  revoke,  determine,  abridge,  quality,  alter,  charge,  incumber  or  prejudicially 
affect  the  same  in  any  manner  aforesaid),  with  the  other  u^ual  covenants  following. 
Now,  can  a  more  distinct  representation  of  a  seisin  in  fee,  not  controlled  by  any 
deed  eiei^uted  by  the  mother  of  the  vendor,  be  framed  F  "  But  it  is  probable 
that  instead  of  this  fact  having  escaped  the  attention  of  the  able  counsel  in  this 
carefully  argued  case,  it  was  not  deemed  a  proper  subject  of  attention,  as  eove- 
nant«  for  title  are  not  rtpresentalumt,  in  the  sense  in  which  that  word  is  need  in 
this  connection.  Dart  fully  shares  Sugdeu's  general  disapprobation  of  the 
decision  in  the  Lords  (Vendor*,  734),  and  Kerr  saya  of  it,  "  Though  it  was  the 
decision  of  the  highest  tribunal,  it  cannot  be  said  to  be  founded  on  sound  princi- 
ples ; "  Kerr  on  Fraud,  15. 

The  foregoing  cases  in  the  House  of  Lords  have  been  referred  to  at  Borae 
length,  both  on  account  of  tbeir  intrinsic  importance  as  decisions  in  the  court  of 
laat  resort  in  England,  and  because  ihey  show,  as  conveniently  as  any  other  class 
of  caael,  the  principles  by  which  the  rescission  of  executed  contracts  are  to  be 
governed  in  cases  of  concealment  or  misrepresentation.  It  will  have  been  per- 
ceived that  the  difficulty  of  the  cases  consists  not  so  much  in  the  principles  them- 
selves as  in  their  application. 

'  Supra,  p.  667. 

*  It  may  be  here  permitted  to  recall  the  words  of  Lord  Eldon,  that  "  fewer 
caaes  turn  upon  greater  niceties  than  those  which  involve  the  question  whether 
a  ccmtract  ong^t  to  be  delivered  up  to  be  cancelled  or  whether  the  parties 
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The  cases  will  naturally  be  found  more  numerous  in  this  country 
than  in  England.  The  almost  universal  practice  there  of  limiting 
the  coyenants  for  title  to  the  acts  of  the  vendor  '  of  course  confines 
such  questions  between  fewer  parties,  than  where,  as  in  parts  of 
this  country,  it  is  tlie  practice  to  receive  general  covenants  for  the 
title.^  Where  the  covenants  are  general,  the  whole  previous  ques- 
tion of  title  is  thrown  open,  the  vendor  covenants  that  he  is  seised 
of  an  indefeasible  estate  —  that  it  is  free  from  all  incumbrance  — 
or  that  he  will  warrant  and  defend  it  to  the  purchaser  against  all 
persons  whomsoever.  Heuce  any  defect  or  incumbrance,  no  mat- 
ter by  whom  caused,  or  how  far  back  in  the  chain  of  title,  can  raise 
a  question  which,  in  England,  could  only  arise  where  the  defect 
was  created  by  a  single  person,  that  is,  the  vendor,  or  perhaps  bis 
ancestor  or  testator.^ 

■hoald  be  left  to  their  legal  reinediei ; "  Tnrner  v.  HaTvey,  Jacob,  169.  And 
upon  the  subject  oftbe  purchaser's  right  to  equitable  relief  in  detaining  the  pur- 
ehase-nioney  (as  to  which,  see  the  next  chapter),  Chancellor  Kent  his  said.  "  the 
law  d[>eB  not  seem  to  be  dearlj  and  precisely  settled,  and  it  is  difficntt  to  rec- 
onale  the  cases  or  make  the  law  harmonize  on  this  Tcxatious  qnestion ; "  2 
Kent's  Com.  471.  A  very  recent  aathor  hss  taken  an  even  gloomier  view  of 
the  subjeL't :  "  Upon  no  branch  of  the  jurisdiction  of  equity  by  injunction,  save 
that  of  restraint  of  taxation,  are  the  authorities  more  divergent  and  irrecondl* 
able  than  in  cases  where  the  relief  has  been  invoked  to  restrain  the  collection  of 
unpaid  purchase-money  of  real  estate.  .  .  .  In  the  unsettled  state  of  the  author- 
ities, it  is  exceedingly  difficult,  if  not  impossible,  by  any  process  of  generaliza- 
tion, to  dednce  from  the  decided  cases  principles  of  general  application  which 
■hall  serve  as  rules  for  the  guidance  of  courts  and  practitioners.  The  most 
that  can  be  attempted  is  to  group  together  the  adjudications  both  for  and  against 
the  exercise  of  the  jurisdiction,  together  with  the  reasoning  upon  which  the 
decisions  are  based ; "  High  on  Injunctions,  §  278.  But  all  this  is  saying  no  more 
than  that  in  equity  a  precedent  is  regarded  as  of  less  binding  authority  than  at 
common  law,  as  each  case  is  decided,  in  a  greater  or  less  degree,  upon  its 
particular  facta,  see  infra,  Ch.  XV, 

'  Or  his  ancestor,  or  the  last  person  claiming  by  purchase  in  the  popular 
sense ;  eupra,  p.  S2. 

»  Supra,  p.  38. 

*  The  cases  in  the  English  books  as  to  payment  of  the  purchase-money 
depend  almost  entirely  on  questions  which  arise  before  the  execution  of  the  deed, 
and  usually  arise  on  a  bill  for  specific  performance  (as  to  which  see  Dart  on 
Vendors,  c.  18,  and  note  to  Seton  v.  Stade,  2  Lead.  Oas.  in  Eq.),  and  quea- 
tioDS  arising  after  its  consummation  are  much  more  restricted  than  in  American 
cases ;  for  in  England,  where  the  covenants  are  limited  to  the  acts  of  the  vendor,  he 
is  apt  to  be  aware  of  any  defects  or  incumbrances  of  his  own  creation,  and  hence 
the  questions  often  turn,  as  has  been  juat  seen,  upon  the  point  of  knpwtedge  and 
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Before  considering  partioularlj  the  cases  which  allow  a  pur- 
chaser to  detain  his  purchase-money  bj  reason  of  defects  or  incum- 
brances, it  may  be  proper  briefly  to  advert  to  the  principles  on 
irbich  such  a  right  is  based. 

It  is  familiar  tliat  the  system  of  the  common  law  did  not  recc^- 
nize  the  propriety  of  settling  cross-demanda  in  the  same  suit.  The 
object  of  each  action  was  to  determine  the  rights  of  the  plaintiff  as 
to  the  particular  subject  of  hia  demand,  without  regard  to  any  claim 
which  the  defendant  might  have  growing  out  of  the  transaction. 
Courts  of  chancery  had,  however,  from  at  least  the  time  of  Lord 
Haccleafietd,  exercised  what  they  called  this  *'  natural  equity," ' 
which  was  familiar  to  the  civil  law  by  the  term"  compensatioii,"' and 
althougli  it  was  once  suppoaed  tliat  until  the  passage  of  the  statute 
of  bankruptcy  the  right  to  a  set-off  was  never  recognized  in  a  coart 
of  law,  yet  it  has  been  clearly  shown,*  and  is  now  everywhere  ad- 
mitted, that  the  practice  existed  long  before  any  statutory  provision 
on  the  subject.*  Of  course  with  the  passage  of  the  statutes  of  bank- 
ruptcy,^ aud  somewhat  later,  of  the  statute  of  sotroff,*  the  jurisdic- 
tion became  familiar. 

It  was,  however,  some  time  before  the  spirit  which  led  to  these 
statutes  infused  itself  into  cases  which  did  not  come  within  tlie 
letter  of  their  enactment.  Thus  with  respect  to  personal  estate, 
the  purchaser  of  a  chattel  was  not  allowed,  in  an  action  for  its 
price,  to  set  up  as  a  defeuce,  a  breach  of  warranty  either  as  to 
quality  or  title,  but  was  forced  to  pay  the  amount,  and  driven  to  a 
cross-action  by  which  to  establish  his  own  claim.'    It  is  not  neces- 

conceBlineDt  hj  him,  or  the  neglect  of  vigilaDce  on  die  psrt  of  the  purchaser. 
But  Khere  general  covenftnti  are  giTeii,  and  BOmetiiiies  even  regarded  m  a  sub- 
stitute for  examination  of  the  title,  joaay  case*  mnat  arise  where  the  question  of 
eonceabnent  does  not  arise,  as  the  vendor  cannot  be  aware  of  every  defect  whioh 
a  prevlons  owner  may  have  caused. 

'  Hawkins  V.  Frtieman.  2  Eq.  Cas.  Ab.  10,  decided  five  /ears  before  the 
■tatnte  of  set-off;  notes  to  Rose  o.  Har^  2  Smith's  Lead.  Cas.  i  Receivers  n, 
Paterson  Gas  Co..  3  Zabr.  (N.  Y.)  28S. 

*  Story's  Eq.  Jur.  c.  S8 ;  Freeman  r>.  Lomas,  9  Hare,  109. 

*  By  Mr.  ChrisUan,  1  Obr.  Bankr.  Law.  499. 

*  Anon.,  1  Mod.  21&  (A.D.  1675)  ;  Chapman  v.  Derby,  2  Tern.  117  (1669)  ; 
and  see  Gibson  e.  Bell,  1  Bing.  N.  C.  753 ;  notes  to  Bose  v.  Hart,  mij^a. 

*  4  Anne,  c.  17;  6  Geo.  I.  c.  11;  6  Geo.  H.  c.  80;  46  Geo.  HI.  c.  185;  6 
Gm.  IV.  c.  16. 

■  2  Geo.  n.  c.  2S;  8  Geo.  II.  o.  24. 

'  See  the  caaes  cited  in  Buten  p.  Batter,  7  Eaat,  479  ;  and  per  Lord  Ellen- 
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sary  here  to  analyze  the  tnun  of  decisions  vliich  bare  departed  from 
ttiis  severity  of  rule,  and  finally  establisiied  tlie  doctrine,  both 
in  England  and  in  most  parts  of  this  country,  that  a  purchaser  may, 
in  a  suit  brought  for  the  purchase-money  of  a  chattel,  take  advan- 
tage of  tlie  breach  of  warranty  as  a  defence,  not  as  a  technical  set- 
off, but  as  evidence  of  failure  of  consideration  and  in  mitigation  of 
damages.  Such  a  doctrine  vas  at  first  totally  denied  —  then  a  dia- 
tinctiou  was  taken,  as  to  its  admissibility  as  a  defence,  between 
actions  brouglit  to  recover  tlie  contract  price  and  actions  brongbt 
on  securities  given  for  that  price '  —  then  the  defence  was  admitted 
when  it  went  to  tlie  whole  consideration,  but  rejected  when  it 
touched  only  a  part  ^  —  until  finally  the  doctrine  as  stated  is  well 
settled.* 

It  is  difficult,  however,  to  say  under  what  precise  head  such  a 
defence  is  to  be  classed.  It  could  not,  in  strictness,  come  under 
the  head  of  set-off,  for  the  purchaser's  rights,  iu  general,  sound  in 

borough  in  Pamewortb  c.  Garr&rd,  1  Camp,  89 ;  Crown  in  shield  c.  Robiason,  1 
Mason,  C.  C.  U.  S.,  93;  Tbomtoo  e.  Wynn,  12  Wheat.  (U.  S.)  183.  In 
Moggrldge  V.  Joneii,  3  Csmp.  38,  and  14  Ea«l,  486,  Lord  EUenborough  applied 
the  old  rule  to  a  case  where  ihe  consideratioD  of  a  bill  of  exchange  wu  the 
execution  of  a  lease.  The  defendant  was  let  into  possession,  and  the  plainliff 
then  refused  to  execute  the  lease.  It  was  held  that  this  was  no  defence  to  the 
bill — that  the  defendant  had  his  remedy  upon  the  agreemeot. 

'  Morgan  tt.  Ritbardson,  1  Camp.  40;  Tye  tt.  Gwynne,  2  id.  346;  per  Dem- 
SOD,  J.,  in  Kobinson  o.  Bland,  2  Burr.  1082 ;  Mann  d.  Lent,  10  Barn.  &  Cress. 
877 ;  and  it  would  seem  that  this  distinction  still  exists  in  the  Court  of  Ex- 
chequer; Warrick  p.  Nairn,  10  Exch.  761. 

'  Templer  v.  McLauhlan,  5  Bos.  &  Full.  136,  approved  by  Shaw  r.  Ardeo. 
9Bing.  287;  Day  t>.  Nix,  9  Moore,  169;  Pulsifer  v.  HoCchkiss,  12  Conn.  2&4; 
see  McAlpin  e.  Lee,  id,  129;  Reese  o,  Gordon,  19  Cal,  149. 

■  Allen  v.  Cameron,  3  Tyrw.  907;  Foulton  v.  Lattimore,  9  Barn.  &  Cress. 
269 ;  Street  v.  Blay,  2  Bam.  &  Ad.  466 ;  Hondell  t>.  Steel.  8  Mees.  &  Welsh. 
85« ;  Herbert  e.  Ford,  29  Me.  646 ;  Reed  t.  Prentiss,  1  N.  H.  174 ;  Shepherd 
p.  TemplB,  8  id.  458 ;  Britton  o.  Turner,  6  id.  481  ;  Elliott  u.  Healh,  14  id.  131 ; 
Dodge  V.  Tileston,  12  Pick.  (Mass.)  328;  Harringlon  v.  Stratton,  22  id.  610; 
Parley  v.  Balch,  23  id.  284 ;  Goodwin  o.  Morae.  9  Met.  (Mass.)  279 ;  Dorr  v. 
Fisher,  1  Cush.  (Mass.)  272 ;  McAllister  v.  Reab.  4  Wend.  (N.  Y.)  489  ;  a.  o. 
8  id.  109 ;  Batterman  v.  Pierce,  3  HiU  (N,  Y.).  171 ;  Whitney  v.  Allaire,  4  Denio 
(N.y.).557;  B.C.  1  Comst.306;  Steigleman  r.  Jeffries.  1  Serg.  &  Rawie  (Pa.), 
478;  Patterson  p.  Hnlings,  10  Barr  (Pa.),  607;  Peden  v.  Moore,  1  Stew.  & 
Port.  (Ala.),  71;  Robinson  0.  Wilson,  19  Ga.  607 ;  Mercer  p.  Hall,  2  Tex.  284; 
Dosha  0.  Robinson.  17  Ark.  244;  Brandt  v.  Foster,  5  Clarke  (Iowa),  291; 
Withers  c.  Greene,  9  How.  (U.  8.)  214 ;  Van  Buren  v.  Digges,  11  id.  461,  o»er- 
ruling  Thornton  t>,  Wynn,  12  Wheat.  183. 
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unliquidated  damages,  which  do  not  come  within  the  scope  of  the 
statutes  of  set-ofT.  It  has  been  admitted,  moreover,  in  caaeB  wliera 
failure  of  consideration  was  not  in  point,^  and  in  England,  it  has 
lately  been  held  that  such  a  defence  is  not  by  way  of  a  croBa-action, 
but  by  showing  how  much  less  the  subject-matter  of  the  contract 
was  worth,  by  reason  of  the  breach  of  the  warranty,^  while  in  New 
York  it  has  received  the  name  of  recoupment.' 

But  by  whatever  teclniical  term  such  a  defence  may  be  called  — 
whether  it  be  componsatioti,  set-off,  failure  of  consideration  or  re- 
coupment —  the  principle  on  which  it  is  based  is  the  same  as  that 
which  led  to  the  etatntes  of  set-off,  viz.,  that  of  preventing  circuity 
of  action  ;  and  to  whatever  extent  the  common-law  rules  of  pleading 
may  have  rejected  defeuces  wliich  involved  more  than  one  issue, 
it  has  been  found,  in  modern  times,  leas  inconvenient  to  de- 
termine, in  the  same  action,  as  well  tlie  rights  of  the  defendant 
as  those  of  the  plaintiff,  than  to  oppress  courts  and  parties  with 
different  suits  springing  from  the  same  subject-matter. 

In  considering  the  rights  of  the  purchaser  at  law,  it  may  also  be 
remarked  that  according  to  the  rules  of  the  common  law,  if  the 
purchase-money  of  real  estate  were  secured  by  a  bond  or  any  other 
sealed  instrument,  no  defence  wliatever  could,'in  the  almeiice  of  illc' 
gality  of  consideration,^  be  admitted  to  its  payment,  even  where  the 
title  to  the  land  had  utterly  failed  and  the  purchaser  been  evicted 
from  its  possession.  Tliere  could  be  no  dofeiicQ  on  the  ground 
of  failure  of  consideration,  for  tlie  seal  imported  a  cousideratioa 
which  the  purchaser  was  estopped  from  gainsaying;^  and  hence 
the  purchaser's  only  remedy  was  by  recourse  to  equity.  But  in 
some  of  the  United  States,  the  common-law  rule  as  to  specialties 
has  been  relaxed  by  statutory  provisions,  so  far  as  to  entitle  the 

'  Ive*  0.  Vmi  Epps,  22  Wend.  (N.  T.)  155. 

*  bfondel  V.  Steel,  8  Mees.  &  Wulab.  858. 

•  The  subject  here  bo  briefly  and  inciilenially  touched  upon  will  be  found  fully 
and  &bly  uoDsidercd  in  the  American  notes  to  the  cases  of  Cbandelor  e.  LopuB 
and  Cutter  v.  Powell,  1  and  2  Smith's  Lead.  C&a.,  and  in  a  chapter  on  Recoup- 
ment, in  Sedgwick  on  Daniages ;  see  alao  2  Kent'^  Com.  470,  &c.  \  Withers  d. 
Green,  9  How.  (U.  S.)  214;  Wheat  o.  Dotson,  7  Eng.  (Ark.)  699,  andTAmer. 
Law  Review,  389. 

'  Fraud  would  be  no  defence,  unlesB  the  fraud  related  to  the  execution  of  tbe 
inatrameDt;  Uogera  v.  Colt,  1  Zabr.  (X.  J.)  704;  see  infra;  aa  to  illegality  of 
consideration,  see  the  notes  to  Collins  r.  Blantem,  1  Smitb's  Lead.  Cas. 

'  CollinB  V.  Blantem,  2  Wils.  847 ;  Vrooman  t>.  Phelps.  2  Johns.  (N.  Y .)  178 ; 
Bogert  e.  Colt,'(u^a. 
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obligor  of  a  boDd,  under  some  restrictions,  to  show  b;  Tfty  \>f 
defence  its  failure,  as  be  formerly  could  bave  done  its  iU^ality  of 
consideration  ;  ^  and  vbere  such  is  tlie  case  it  is  of  course  imma- 
terial, so  far  as  this  question  is  concerned,  whether  the  purchase- 
money  be  secured  by  a  specialty  or  otherwise. 

Apart  from  the  form  in  which  the  contract  is  expressed,  it  would 
at  first  sight  seem  immaterial  whether  the  position  of  the  purchaser 
be  that  of  a  defendant  resisting  payment  of  tlie  purchase-money, 
or  that  of  a  plaintitf  seeking  to  recover  it  back  in  an  action  for 
money  had  and  received;  as  there  would  seem  to  be  no  reason 
on  principle,  why,  if  the  purchaser  have  a  right  to  permanently  de- 
tain nnpaid  purchase-money  on  the  ground  of  a  defect  of  title,  he 
should  be  prevented  from  recovering  back  that  for  which  he  baa 
received  no  value.  But  the  position  of  the  purchaser  of  real  estate, 
as  a  plaintiff,  must,  at  law,  necesaarily  be  confined  to  a  suit  upon 
the  covenants  in  his  deed,  which  suit  (though  tlie  same  end 
may  be  obtained  by  means  of  it)  depends  to  some  extent  upon 
different  principles  and  machinery  from  an  action  which  seeks  to 
rescind  the  contract,  and  recover  back  its  consideration.  Hence  it 
may  safely  be  said  that,  at  law,  a  parchaser  has  no  nght,  after  the 
execution  of  his  deed,  to  recover  back  bis  consideration-money  on 
the  ground  of  a  defect  or  failure  of  title.  His  remedy  in  such  case 
is  by  an  action  of  covenant,  and  not  by  an  action  of  assumpsit.* 
But  when  the  position  of  the  purchaser  is  that  of  a  d^eadatU^ 
although  "  the  technical  rule  remits  him  back  to  his  covenants 
in  his  deed,"  ^  yet,  as  has  been  said,  it  is  now  considered  that 

'  Case  V.  BoDghton,  11  Wend.  (S.  T.)  107 ;  Wilson  v.  Baptist  Sodety.  10 
Bwb.  8.  C.  (N.  Y.)  313 ;  M.Knight  p.  Kellett,  9  Gs.  634. 

*  TouBMint  t.  MartinnoDt,  2  Tenu,  104 ;  Hunt  c.  Amidon,  4  Hill  (N.  T.), 
S4S ;  Tillotson  v.  Grapes,  4  N,  H,  448 ;  Earle  e.  De  Witt,  6  Allen  (Mass.).  ^^ 
(see  Lee  v.  Dean,  8  Whart.  (Pa.)  829,  which  is  not  opposed  to  these  cases). 
In  Miller  d.  Wataon,  6  Cow.  (N.  Y.)  195,  the  plaintiff  proved  a  promise  on  the 
part  of  his  vendor,  who  had  sold  to  him  with  a  covenant  of  warranty,  to  repay 
the  consideration -money,  as  the  title  had  failed,  but  the  court  held  that  tiien 
having  been  no  eviction  of  the  plaintiff,  the  promise  was  without  comuderalion, 
and  that  the  plaintiff's  only  remedy  was  on  the  covenants  in  his  deed.  In  Earle 
V.  De  Witt,  tupra,  parol  evidence  to  prove  snch  a  promise  was  held  inad- 
missible. And  in  Moyer  v.  Shoemaker,  5  Barb.  S.  6.  (N.  Y.)  319,  it  waa  held 
that  apart  from  this  ground,  before  an  action  of  assumpsit  could  be  maintained 
by  a  purchaser,  to  recover  the  consideration  paid  by  him  for  land  sold  with  cove- 
nants, he  must  reconvey  the  laud  to  the  vendor.    See  tupra,  p.  282. 

*  2  Kent's  Com.  473. 
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he  should  not  be  compelled  to  pay  over  purchase-money,  which 
he  might  the  next  day  recover  in  the  shape  of  damages  for  a  breach 
of  his  covenants  ;  and  hence,  to  prevent  circuity  of  action,  the  de- 
fence at  taw  of  a  failure  of  title  has  been  in  some  cases  allowed. 

It  is  not  strange  that  where  there  has  been  no  uniform  doctrine 
under  which  such  a  defence  has  been  classed,  there  should  have 
been  some  discrepancy  in  the  various  cases  as  to  the  grounds  of 
their  decision.  As  the  authorities  generally  seem  to  treat  the 
question  in  a  court  of  law  as  one  arising  from  failure  of  consider- 
ation, it  becomes  necessary  to  inquire  what  the  consideration  for 
the  purchase-money  of  real  estate  really  is.  Although  the  mere  re- 
ceipt of  the  deed,  containing  certain  covenants  for  the  title,  does  not, 
anless  in  peculiar  cases,  of  itself  form  a  oonsideratioQ,^  yet,  as  has 

'  In  tlie  early  cue  in  Maiaa  of  Lloyd  v,  Jewell,  1  Greenl.  362,  it  wm  Bftid 
that  the  Supremo  Court  of  MasBacbusetts  had  for  a  long  leriea  of  yeara  pro- 
ceeded upon  the  principle  that  the  covenantt  m  a  deed  were  a  valuable  coneidera- 
tioD  for  a  note  given  for  the  purchase- ■none}'  (and  Ruch  seema  to  have  been 
thought  in  Gridley  v.  Tucker,  1  Freem.  Ch.  (Hiaa.)  211),  and  that  the  wont  or 
fltilure  of  title  would  be  no  legal  defence ;  and  acting  npon  this  auppoted  train 
of  decision,  which  it  was  laid  lud  down  the  true  principle  of  law,  it  was  held 
that  the  defendant,  having  received  such  cotenantj,  had  no  defence  to  the  pay- 
ment of  bis  note.  It  wae  farther  said  that  trbaterer  claim  the  defendant  might 
have  was  upon  his  covenants,  and  that  to  allow  him  in  that  action  of  assumpsit 
thus  to  defend  would  be  to  give  him  a  greater  right  as  defendant  than  he  could 
have  as  plaintiff;  and  also  that  a  difficulty  might  arise  in  the  way  of  such  a  de< 
fence  from  the  measure  of  damages,  which  in  that  State  were  Gied,  on  a  cove- 
nant of  warranty,  by  the  value  of  the  land  at  the  time  of  eviction,  which  might 
be  much  greater  or  less  than  the  purchase-monej ;  and  lastly,  that  if  such  a  de- 
fence were  allowed  in  that  action,  not  only  would  there  be  nothing  on  the  record 
to  prevent  the  recovery  of  damages  upon  the  covenant  for  the  very  defects  for 
which  an  allowance  had  thus  been  made,  bat  nothing  on  which  the  payee  of  the 
note  could  found  an  action  against  his  own  warrantor- 
It  has,  however,  been  since  denied  in  Massachusetts  that  any  such  conrae  of 
decinoD  as  that  referred  to  by  the  court  in  Lloyd  v.  Jewell  ever  prevailed  in 
that  State.  Fowler  o.  Sbearer,  7  Mass.  19,  and  Phelps  t.  Decker,  10  id.  270, 
merely  contained  loose  dicta,  and  the  doctrine  that  the  covenanta  in  a  deed 
formed  such  a  consideration  as  to  preclude  question  as  to  the  title  is  opposed  to 
principle  and  authority ;  Enapp  v.  Lee,  3  Pick.  (Mass.)  4£9 ;  Rice  t>.  Goddard, 
14  id.  293  ;  Trask  p.  Vinson,  20  id.  110  ;  Tillotson  tr.  Grapes,  4  N.  H.  448 ; 
Cook  V.  Mix,  11  Conn.  432 ;  Deal  v.  Dodge,  26  IIL  468. 

Am  to  the  other  gronnda  suggested  in  Lloyd  c.  Jewell,  it  may  be  observed 
that  .the  objection  as  to  tbe  measure  of  damages  cannot  apply,  since  it  is  as 
competent  to  aaeess  the  damages  by  the  same  standard  in  that  action  as  In  one 
in  which  the  vendee  ii  the  pluntiff;  Tillotson  p.  Grapes,  4  N.  H.  448.    The 
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been  mentioned,  the  absence  or  presence  of  these  covenants  or  of 
some  of  them,  has  a  ver;  material  bearing  upon  the  question. 
Thus,  where  the  deed  contains  uo  covenants,  the  purchaser  is 
wholly  without  remedy  ;  for  the  consideration  was  tlie  mero  trans- 
fer to  him  of  the  estate  of  the  vendor,  who  was  to  be  in  no  way 
responsible  for  the  title,  and  when  the  deed  is  delivered  to  the  pur- 
chaser, he  has  received  the  entire  consideration  for  which  he  bar- 
gained, entirely  irrespective  of  any  future  events,  and  the  queatioa 
of  good  or  bad  title  is  irrelative,^  Wliere  the  covenants  are  limited 
to  the  acts  of  the  vendor,  tlie  consideration  would  seem  to  be  the 
present  transfer  of  his  estate,  in  tlie  same  conditiou  as  that  in  which 
he  himself  received  it,  and  the  future  performance  by  himself  and 
his  heirs,  when  necessary,  of  the  undertaking  that  the  purchaser 
and  those  claiming  under  him  shall  not  suffer  from  any  of  his  or 
their  acts.^  The  consideration  is  thus  twofold :  one  which  moves 
from  the  vendor  at  the  time  of  the  execution  of  the  deed,  and  the 
other,  which  is  executory,  or,  as  it  may  be  called,  a  continuing 

objection  on  the  grounil  of  tbere  being  nothing  to  preveot  the  defendant,  after 
bavir^  received  a  reduction  of  damages  by  reason  of  the  defect,  from  suing  npon 
the  covenants  and  thus  obtaining  a  double  compensatioD,  would  equally  apply  to 
every  other  case  of  set-ufT,  especially  where  its  subject  was  not  embodied  in  a 
special  pies,  but,  as  is  usual  in  American  practice  (and  ai  was  also  not  un- 
frequent  in  England  before  the  new  rules),  contuned  in  a  notice  and  gircn  in 
evidence  under  the  general  issue.  It  is  obvious,  as  was  said  in  Tallmadge  e. 
Wallis,  25  Wend.  (N.  Y,)  116,  that  the  effi'Ct  of  setting  up  such  a  defence  would 
operate  as  an  estoppel  to  (he  purchaser,  if  he  should  attempt  to  bring  an  actioo 
for  a  breach  of  warranty,  afler  he  had  been  once  satisfied  for  hia  damages ;  or  if 
the  jury  found  a  verdict  which,  in  terms,  or  by  necessary  implication,  negatived 
the  existence  of  the  facts  set  up  in  this  plea.  The  later  cases  in  Maine  do  not 
support  the  reasoning  adopted  in  Lloyd  v.  Jewell,  but  treat  the  case  as  having 
decided  merely  that  a  parlial  failure  of  consideration  was  no  defence  to  an  action 
on  the  contract  price;  Wentworth  <o.  Goodwin,  21  Me.  154;  Jenness  o.  Parker, 
24  id.  294 ;  Herbert  v.  Ford,  39  id.  bbi.  \  and  in  the  last  of  these  cases  the  ten- 
dency of  modem  decisions  to  allow  a  broader  latitude  of  defence  for  (he  purpose 
of  avoiding  circuity  of  action,  was  recognized  with  approbation,  although  with 
respect  to  real  estate  it  was  said  to  be  the  settled  law  of  the  State  that  a  partial 
failure  alone  of  title  to  land  conveyed  constituted  no  defence  to  a  note  given  in 
payment  of  it;  Morrison  t>.  Jewell,  34  Me.  146;  Thompson  e.  Mansfield,  48, 
490. 

'  Supra,  p.  667. 

'  The  analogy  between  the  sale  of  real  estate  with  covenants  and  the  tale  of 
(^ttels  with  warranty,  has  already  been  noticed,  and  Lord  Tenterden,  in  Street 
«.  Blay,  2  Bam.  &  Ad.  4^6,  said  that  (be  plainti9''s  eomplianee  leiih  hU  toarranfy 
was  part  of  the  consideration  for  the  contract  price. 
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consideration.  Whero  a  defect  lias  beeii  caused  b;  any  one  in  tlie 
chain  of  title  prior  to  the  vendor,  tliis  can  form  no  defence  to  the 
purchaser  from  payment  of  the  purchase-money,  for  the  considera- 
tion  between  himself  and  his  vendor  is  not  affected.^  Where  the 
covenants  are  unlimited  or  general,  the  consideration  seems  to  be 
the  present  transfer  of  the  vendor's  estate,  and  the  future  perform- 
ance by  himself  and  his  heirs,  when  necessary,  of  the  undertaking 
that  the  purchaser  and  those  claiming  under  Inm  shall  not  suffer 
from  any  of  his  or  their  acts,  or  from  the  acts  of  any  one  prior  to 
him  in  the  cliain  of  title.  Thus  it  may  be  possible  for  any  defect 
or  incumbrance  whatever,  whether  caused  by  the  vendor  or  his  pre- 
decessors, to  touch  the  consideration  between  himself  and  the 
purchaser. 

Hence  it  follows  that  where  the  only  covenants  in  the  deed  are 
of  warranty  or  for  quiet  enjoyment,  which  are  broken  only  by  an 
eviction,  actual  or  constructive,  the  only  difficulty  will  be  in  deter- 
mining whether  there  has  or  has  not  been  an  eviction,  within  the 
true  meaning  of  the  t«rm.'  If  there  has,  tlie  purchaser  would  be 
at  that  time  entitled  to  recover  damages  upon  these  covenants,  and 
circuity  of  action  is  clearly  prevented  by  permitting  him,  when 
sued  for  the  purchase-money,  to  call  upon  tlie  plaintiff  to  perform 
his  covenant  in  that  action ;  in  other  words,  by  allowing  the  former 
to  defend  himself  to  the  extent  of  the  measure  of  damages ;  or,  if  the 
opportunity  to  do  so  has  not  been  presented  in  a  court  of  law,  he 
can  have  recourse  to  equity,  which,  in  the  exercise  of  a  familiar 
jurisdiction,  can,  by  its  varied  machinery,  ascertain  the  mutual 
rights  of  the  respective  parties,  and  mould  its  decrees  accordingly, 
by  enjoining  the  collection  of  the  purchase-money,  either  temporarily 
or  permanently,  by  awarding  issues  of  quantum  damniJicatuB,  and 
by  sucli  otlier  means  and  under  such  equitable  conditions,  &c.,  as 
the  exigencies  of  the  case  may  require." 

If,  however,  there  has  been  no  such  eviction  as  would  entitle  the 
purchaser  at  that  time  to  damages,  it  is  appreheuded  tliat  where 
the  covenants  of  warranty  or  for  quiet  enjoyment  are  the  only  ones 
iu  tlie  deed,  no  such  defence  can  be  permitted  at  law,  and  no 
ground  exists  on  which  to  found  an  equitable  jurisdiction. 

'  Starkey  o.  Neese,  30  lad.  224. 
'  Si^a,  p.  144. 

'  See  generally  m  to  the  modes  of  adaunistering  relief;  Moi^so  t>.  Smith, 
11  lU.  201 ;  and  infra.  Ch.  XV. 
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Whore  the  deed  contains  a  oovenant  for  seisin,  cases  of  difficnltf 
may  often  arise,  except  in  those  States  in  which  this  covenant  is 
held  to  be  full;  satisfied  hj  the  transfer  to  the  purchaser  of  a 
present  possession.^  It  has  been  said  in  a  former  chapter,  that  la 
suing  upon  this  covenant,  cases  may  occur  in  which,  although  the 
purchaser  may  have  paid  nothing  to  buy  in  the  paramount  title, 
and  may  still  be  in  possession,  yet  the  failure  of  title  is  so  complete 
as  to  authorize  the  assessment  of  the  damages  by  tlie  consideratioa- 
money  or  a  proportionate  part  of  it,  and  that  in  such  cases  it  might 
be  proper  and  even  necessary  for  the  plaintiff  (o  offer  to  re-convey 
the  interest  or  title  actually  vested  in  him,  and  that  although  it 
would  be  no  bar  to  his  recovery  that  he  had  not  done  so,  yet  that 
the  court  might  stay  the  ezecutiou,  or  reserve  the  actual  entry  of 
the  judgment  till  such  conveyance  were  made.'  It  is  difficult  to 
say  how  far  thisMJoctrine  can  be  made  to  apply  to  actions  where  the 
defendant  seeks  to  detain  purchase-money  under  similar  circum- 
stances. On  the  one  hand,  there  are  reasons  growing  from  the 
desire  to  prevent  circuity  of  action,  and  the  injustice  that  may  often 
arise  by  reason  of  the  delay,  expense  and  risk  of  the  vendor's  in- 
solvency,  to  which  tlie  purchaser' may  be  put  by  turning  him  round 
to  his  action  on  the  covenant.  On  the  otlier,  the  temptation  offered 
to  purchasers,  when  pressed  for  the  contract  price,  to  ferret  out 
defects  in  the  title  of  their  vendor,  is  suoh  as  may  induce  a  leaning 
in  favor  of  the  rule  that  unless  there  has  been  a  bona  fide  eviction, 
actual  or  constructive,  the  parties  must  be  left  to  pursue  the 
remedies  which  they  originally  provided  for  themselves. 

It  is  hoped  that  these  introductory  remarks  may  to  some  ex- 
tent simplify  the  arrangement  of  the  numerous  cases  npon  this 
branch  of  law,  which  seems  a  perplexed  and  intricate  one,  rather 
from  the  fact  that  the  grounds  of  the  decisions  have  not  always 
been  referred  to  the  same  principles,  than  from  any  difficulty  as  to 
the  principles  themselves. 

It  is  proposed  to  consider  here,  the  rights  of  the  purchaser  aa 
they  have  been  enforced  in  courts  of  law,  and,  in  the  subsequent 
chapter,  in  courts  of  equity. 

The  earliest  promineut  case  in  this  country,  oa  to  the  purchaser'a 

'  See  tvpra,  p.  66  el  ttq.  *  Supra,  p.  281. 
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right  in  a  court  of  lav  to  detain  the  pnrchaae-money  of  real  estate 
by  reason  of  a  defect  of  title,  was  Frisbee  v.  Hoffnagle,i  decided  in 
New  York  in  1814,  where  in  an  action  on  two  notes  given  for  the 
pnrchase-money  of  land  sold  with  a  covenant  of  warranty,  tlie 
defendant  proved  that  the  land  had  subsequently  been  sold  under 
a  judgment  against  the  plaintiff,  and  a  sheriff's  deed  made  to  the 
purchaser,  and  although  it  was  also  in  evidence  that  the  defendant 
had  not  been  evicted  or  disturbed  in  his  possession,  the  court 
ordered  a  nonsuit.  Oti  a  motion  for  a  new  trial,  the  case 
was  submitted  without  ailment,  and  in  refusing  the  new  trial,  it 
was  held,  per  curiam,  "  The  consideration  for  the  note  has  entirely 
failed,  for  the  defendant  has  no  title,  it  liaving  lieen  extinguished  by 
the  sale  under  the  judgment.  Here  is  a  total,  not  a  partial,  failure 
of  consideration ;  for  although  the  defendant  has  not  yet  been 
evicted  by  the  purchaser  under  the  sheriff's  sale,  he  is  liable  to  be 
so,  and  will  be  responsible  for  the  mesne  profits.^  To  allow  a  re- 
covery in  this  case  would  lead  to  a  circuity  of  action ;  for  the 
defendant,  ou  this  failure  of  title,  would  be  entitled  immediately  to 
recover  back  the  money.  The  motion  to  set  aside  the  nonsuit 
must  therefore  be  denied." 

The  objection  to  the  soundness  of  this  decision  (which  has  since 
been  repeatedly  overruled)"  is,  that  as  the  only  covenant  was  that 
of  warranty,  there  bad  been  no  eviction  whatever,  either  actual  or 

'  11  Johns.  50. 

*  Citing  Morgan  o.  RichardsoD,  1  Camp.  40,  note;  Tje  c.  Gwynae,  2  id. 
346 ;  Barber  b.  Backus,  Peake,  61 ;  PlwEnii  Ina.  Co.  b.  Piquet,  7  Johns.  (N.Y.) 
883 ;  but  these  cases  can  hardly  be  said  to  be  anthoritj  for  the  length  to  which 
this  decision  goes ;  see  LamersoD  d.  Marvia,  8  Barb.  (N.  Y.)  9,  infra. 

'  rtbbard  ».  JohnBon,  19  Johns.  77  ;  Lattin  v.  Vai!,  17  Wend.  (N.  Y.)  188 ; 
Whilney  v.  Lewis,  21  id.  131 ;  Tallmadge  c.  WaUis,  26  id.  116 ;  Batterman  v. 
Pierce,  3  Hill  (N.  Y.),  171 ;  2  Kent's  Com.  472 ;  Lanierson  o.  Marvin.  8  Barb. 
8.  C.  (N.  y.J  U.  "  Few  cases,"  said  Sharkey,  C.  J„  in  Hoy  b.  Taliferro,  8 
Sm.  &  Marsh.  (Mis^.)  739,  "  have  been  more  frequently  referred  to,  and  but 
few  have  been  less  regarded  than  the  case  of  Frisbee  n.  Hoffnagle."  It  was  how- 
ever approvingly  referred  to  Id  James  n.  Lawrenceburg  Ins.  Co.,  6  Blackf. 
(Ind.)  525  (though  the  decision  itself  was  based  npon  another  ground),  and 
in  Cook  t>.  Mix,  11  Conn.  438,  which  decided  that  the  fact  of  the  deed  to 
the  defendant  being  void,  by  reason  of  being  made  hy  administrators  who  had 
DO  power  of  Bale,  was  a  sufficient  defence  without  more  (see  accord,  in  equity, 
Woods  V.  North,  6  Humph.  (Tenn.)  909;  cited  and  commented  on,  infra, 
Ch.  XV.),  though  the  decision  seems  to  have  been  directed  principally  to  con- 
troverting the  doctrine  in  Lloyd  v.  Jewell,  tupra,  p.  587,  that  the  coveDanta 
themselves  were  a  aofficient  consideratioD. 
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constructire,  Bo  as  to  give  to  the  purchaser  a  right  at  that  time  to 
call  upon  Uie  vendor  to  perform  the  covenant,  and  so  prevent  cir- 
cuity of  action.    Hence  the  consideration  was  not  touched; 

lu  Oreenleaf  v.  Cook/  decided  in  tlie  Supreme  Court  of  the 
United  States,  in  1817,  the  defence  to  a  note  given  for  the  pur- 
chase-money of  laud,  of  the  failure  of  its  title,  seems  to  have  been 
excluded  with  entire  propriety,  as  nothing  in  the  report  of  the  case 
shows  that  the  deed  contained  any  covenauts  whatever,  and,  from 
vhat  was  said  in  the  decision  as  to  the  alleged  defectiveness  of  the 
deed,'  it  is  possible  that  the  absence  of  covenauts  was  referred  to. 
There  was  a  prior  mortgage  on  tlie  premises,  under  which  a  decree 
of  foreclosure  had  been  pronouuced,  but  the  possession  had  uever 
been  disturbed.  "  It  has  l>een  argued,"  said  Marshall,  C.  J.,  who 
delivered  the  opinion  of  the  court,  "  that  there  is  a  failure  of  con- 
Bideration  which  constitutes  a  good  defence  in  tliis  action.  With- 
out deciding  whether,  after  receiving  a  deed,  the  defendant  could 
avail  himself  of  even  a  total  failure  of  consideration,  tlie  court  ie  of 
opinion,  that  to  make  it  a  good  defence  iu  any  case,  the  failure 
must  be  total.  The  prior  mortgage  of  tiie  premises,  and  the  decree 
of  foreclosure,  do  not  produce  a  total  failure  of  consideration.  The 
equity  of  redemption  may  be  wortli  something,  the  court  cannot  say 
how  much ;  nor  is  the  inquiry  a  proper  one  in  a  court  of  law,  in 
an  action  on  the  note.  If  the  defendant  be  entitled  to  any  relief, 
it  is  not  in  this  action." 

It  may  be  observed  of  this  case  (which  upon  its  facts  was  most 
correctly  decided  ^)  that  at  that  time  tlie  law  was  far  from  being 
settled  as  to  the  right  of  the  purchaser  thug  to  defend  himself,* 

'  2  Wheat.  13. 

*  "  It  bu  also  been  said  that  the  deed  is  defective.  If  it  be,  the  defendant 
m»,y  require  B  proper  deed ;  and  it  is  not  impossible  but  there  may  be  circum- 
stancei  which  would  induce  a  court  of  equity  to  enjoin  the  judgment  until  a 
proper  deed  be  made.    But  the  objection  to  the  deed  cannot  be  examined  id  this 

'  Haasam  f .  Dompier,  2  Wms.  (Vt.)  92,  is  to  the  same  effect. 

*  Thua  ten  years  after  the  dei^isjon  in  Greenltaf  d.  Cook,  it  was  held  by  the 
same  tribunal,  m  Thornton  n.  Wynn,  12  Wheat.  183,  that  a  breach  of  warranty 
of  a  I'hattt'I  was  no  defence  to  payment  of  its  price  if  the  sale  were  absolute, 
and  there  was  no  subsequent  agreement  on  the  part  of  the  vendor  to  take  back 
the  article  ;  but  very  recently,  in  the  case  of  Withers  v.  Green,  9  How.  (U.  S.) 
213,  and  Van  Buren  r.  Digges,  11  id.  461,  this  doctrine  has  been  much  modified, 
if  not  overruled. 
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and  the  true  basis  of  the  decision  seems  to  rest  not  bo  much  upon 
ao7  dietioction  between  a  total  and  a  partial  failure  of  consider- 
atioD,  as  on  the  ground  that  there  being  no  covenants  in  the  deed, 
the  purchaser  had  already  obtained  what  from  the  absence  of  these 
OUTeuants  a  court  of  law  mnst  presume  he  bargained  for,  viz.,  the 
mere  transfer  of  the  vendor's  title,  such  as  it  was,  without  any  re- 
course to  him  in  the  event  of  its  turning  out  defective,  and  tience 
the  question  of  consideration  was  not  touched  —  nor  if  the  deed 
had  contained  a  covenant  of  warranty  or  for  quiet  enjoyment,  could 
the  result  have  been  different,  for  as  there  had  been  no  eviction, 
the  purchaser  would  not  have  been  eutitled  at  tliat  time  to 
damages.^ 

'  In  Scndder r.  Andrews  (C.  C.N. S.)i 2 McLean, 464,  n,.  the  fiwti  were  very 
■imikr  to  ihoae  prewnted  in  Greenleaf  n.  Cook,  but  tbe  decision  wu  the  otiier 
waj.  Id  an  action  brought  on  a  note  given  for  the  purcha*e-mon«y  of  lind  in 
Wisconiin,  tbe  defendant  pleaded  t^at  the  land  was  part  of  the  public  domain, 
and  had  never  been  parted  with  by  the  Uuited  Sutes.  To  this  there  wu  a  de- 
murrer. There  wag  no  eridence  whatever  of  any  covenanta  iu  ibe  deed,  but  tbia 
leemi  to  have  been  treated  by  the  court  as  being  of  no  coniequence.  "  Nor  ia  it 
perceived,"  said  M'Lean,  J.,  "  in  such  a  case,  ibat  it  can  be  important  whether 
tbe  inatmment  given  by  the  pUintiS*  to  tbe  defendant  a  eviden<'e  of  title  was  a 
deed  of  conveyance  or  an  agreement  to  couvey.  II'  the  plaititiff  had  no  title  or 
claim  to  the  land,  whiuh  ia  asserted  by  the  plea  and  admitted  by  the  demurrer,  the 
defendant  hsa  a  right  to  set  up  that  fact  as  a  defence  for  an  action  on  the  note. 
Why  should  he  be  driven  to  bis  action  on  the  warranty,  if  a  warranty  deed  were 
given,  of  which  however  there  is  no  evidence?  .  ,  .  If  thedefendanthadentered 
into  the  possession  of  the  premiaes  and  enjoyed  them,  it  would  be  clear  that  tbia 
defence  coald  not  be  set  up,  for  then  there  would  only  be  a  partial  fiulure  of  con- 
■ideration,  which  would  not  be  a  matter  of  defence."  The  demurrer  wu  there- 
fore overmled.  In  this  case,  the  court,  after  reviewing  tbe  authorities,  held 
that  theit  weight  inclined  in  favor  of  the  position  that  a  partial  failure  of  con- 
sideration could  not  be  set  up  as  a  defence.  Tbe  rases  cited  however,  lo  prove 
this  (Moi^an  c.  Richardson,  1  Camp.  40 ;  Solomon  t>.  Turner,  1  Slark.  fil  ;  Tye 
V.  Gwynne,  2  Camp.  346 ;  Basten  ».  Butter,  7  East,  479 ;  Obbard  v.  Betbam, 
Mood.  &  Halk.  483 ;  Gray  t>.  Cox,  4  Barn,  ft  Cress.  106 ;  Laing  c.  Fidgeon,  6 
Taunt.  108;  Washburn  p.  Picot,  3  Dev.  (N.  C.)  890),  were  by  no  means 
modem  ones,  relatively  to  this  doctrine ;  and  see  the  later  cases,  mpra,  p.  684, 
note. 

It  may  be  further  observed  of  this  case  that  in  a  court  of  law  the  presump- 
tion, from  the  absence  of  covenants,  must  be  that  tbe  purubaser  was  to  run  tbe 
risk  of  tbe  title,  and  (as  in  Greenleaf  a.  Cook)  the  question  of  conaideration 
could  not  afterwards  arise  in  an  action  for  the  purchase- money.  The  expres- 
■ion,  too,  that  it  was  immaterial  whether  the  inatrument  was  a  deed  of  convey- 
ance or  an  agreement  to  convey,  ia  at  variance  with  the  welUsetded  distinciion 
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But  Priabee  v.  Hoffnagle  waa  subBtaiitiallf  overruled  in  New 
York,  ill  tlie  first  case  in  which  the  opportunity  occurred.'  A  de- 
fendant being  sued  lor  the  purcliase-moiiey  of  real  estate  which  had 
been  convened  with  a  general  covenant  agaiust  incumbraiicea, 
pleaded  the  existoace  of  a  prior  mortg^e,  which  he  averred  was 
a  lien  upon  the  property,  and  on  demurrer  it  was  held  that  although 
the  covenant  was  broken  as  soon  as  made,  yet  as  tlie  derendant 
had  not  paid  off  the  mortgage,  or  averred  any  special  damage  by 
reason  of  its  existence, he  would  be  at  that  time  entitled  to  no  more 
than  nominal  damages,^  and  judgment  was  entered  for  the  plainUff. 

So  in  a  subsequent  case,^  in  an  action  of  debt  on  a  bond*  given 
fgr  the  purchase-money  of  real  estate  which  had  been,  conveyed  to 
the  defendants  with  a  covenant  to  warrant  and  defend  them  in  its 
quiet  and  peaceable  enjoyment,  they  pleaded  that  the  plaintiff  was 
not  seised  in  fee,  but  that  another  was  the  real  owner,  and  was 
then  claiming  adversely.*  On  demurrer,  judgment  was  given  for 
the  plaintiff,  principally  on  the  ground  that  the  plea,  being  iu  bar, 
did  not  go  to  the  whole  consideration.^ 

between  tbe  respettive  rights  of  the  parties  while  the  contract  ia  still  execntoT]', 
and  after  it  haa  been  executed ;  see  tupra,  p.  565. 

'  Uttin  e.  Vail,  17  Wend.  (N.  Y.)  188.  •  See  itipra,  p.  288. 

*  Whitney  v.  Lewis,  21  id.  131. 

*  It  is  hardly  necessary  to  mention  that  hj  statute  in  New  York,  u  io  manf 
other  States,  the  conaideration  of  a  bond  oan,  under  some  restrintions  as  to 
pleading,  be  inquired  into  to  tbe  same  extent  as  (be  conBidtration  of  a  limple 
contract;  2  Rev.  Stats.  406,  g  77.  At  common  law,  such  a  der^nce  was  of 
course  inadmissible  against  a  specialty,  even  in  case  of  fraudulent  representa- 
tions; Edwards  ».  Brown.  1  Tyrw.  196;  Wythe  v.  Macklin,  2  Band.  (V«.) 
426 ;  Frsnchot  c.  Leacb,  5  Cow.  (N.  Y.)  506.  The  only  remedy  was  in  equity. 
In  Pennsylvania,  the  equitable  principles  administered  in  that  State,  through  tbe 
medium  of  common-law  forma,  estabiinhed  a  difTervnt  rule;  Swift  v.  Hawkioa, 
I  Dall.  (Pa.)  17;  Stubbs  v.  King,  U  Serg.  &  Rawie  (Pa.),  208;  Rawlc's 
Equity  in  Pennsylvania,  paasim. 

'  The  plea  also  averred  that  the  plaintiff  knew  of  his  want  of  title,  and  con- 
cluded "  and  so  the  defendants  say  they  have  been  defrauded."  There  were, 
however,  no  distinct  allegatioiiB  of  any  false  representations,  and  the  conclusion 
of  the  plea  did  not,  as  the  court  held,  follow  from  the  facts  alleged  in  it. 

*  Frisbee  v.  Hoffnagle  was  in  this  case  cited  and  relied  on  for  the  defendants, 
but  its  authority  was  rejected  by  Bronson,  J.,  who,  in  delivering  tbe  opinion, 
further  said  that  the  plea  furnished  no  ground  for  saying  that  the  consideration 
of  the  bond  had  failed ;  tbe  plea  did  not  go  to  the  ichole  consideration  as  it 
alleged  that  the  plaintiff  had  not  a  fee,  whereas  it  might  be  that  be  bad  a  life- 
estate  or  a  term  for  years.     It  was  not  alleged  that  there  had  been  ao  eviction 
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Soon  after,  came  a  case  ^  where  in  an  acHon  of  debt  on  a  bond, 
tbe  defendant  pleaded  that  it  was  executed  in  coneideration  of  the 
conveyance  bj  the  plaintiff  to  himself  of  certain  town  lots,  by  a  deed 
in  which  the  former  coyenaiited  that  he  was  lawfully  seised  of  an 
absolute  and  indefeasible  estate  of  inheritance  in  fee-simple,  and 
had  good  right  to  convey  them ;  the  plea  then  averred  that  the  plain- 
tiff was  not  tliuB  seised  and  had  not  a  good  right  to  convey,  and 
therefore  that  the  consideration  had  wholly  failed.^  On  demurrer, 
judgment  was  entered  for  the  plaintiff,  and  this  was  affirmed  by  the 
Supreme  Court,'  asalsoby  the  Court  of  Errors, in  whicliitwas  held 
that  the  plea  was  bad  upon  two  grounds :  first,  if  it  was  to  be  con- 
sidered as  going  to  the  wliole  consideration,  it  was  bad,  as  not  aver- 
ring that  the  grantor  had  no  estate  or  interest  whatever,  as  the 
consideration  had  not  wholly  failed  if  the  defendant  had  acquired  any 
estate  or  interest  under  the  deed,  however  small ;  and,  secondly,  if 
intended  as  a  plea  of  partial  failure  of  consideration,  it  was  bad, 
because  sucli  a  defence  could  not  be  pleaded  in  bar,*  but  should, 
under  the  Revised  Statutes,  be  embodied  in  a  notice,  and  given 
in  evidence  under  the  general  issue.^ 

from  the  Und,  or  indeed  that  sdj  thing  wbateTer  hud  happened  since  the  con- 
tract iru  made.  This  made  the  case  fall  short  of  Frisbee  v.  Hoffnagie,  where 
tlie  title  had  been  defeated  by  a  sale  under  a  judgment  against  the  vendor, 
though  even  then  it  was  thought  that  that  case  had  gone  too  far.  The  third 
ground  or  the  decision  was,  like  that  taken  in  Lloyd  v.  Jewell  (tupra,  p.  587, 
note);  that  the  covenant  was  a  sufficient  coDsideration  for  the  purchaae-monej. 
'  Tallmadge  v.  Wallis,  26  Wend.  113. 

*  There  was  altfO  a  plea  of  non  at  /adian,  upon  which  the  issue  was  fbmtd 
for  the  phJntiff,  and  damages  assessed  to  depend  upon  the  issue  of  Uw. 

'  The  reptort  of  the  case  in  25  Wend,  says,  "  The  Supreme  Court,  on  writ  of 
error,  affirmed  the  judgment,  and  in  deciding  the  case  adverted  to  the  opinion 
delivered  in  Whitney  v.  Lewis." 

*  e.  P.  McCullough  p.  Cox,  6  Barh.  (N.  Y.)  391. 

*  "If  there  is  a  total  want  of  conBideration,"  said  Chancellor  Walworth,  who 
delivered  the  opinion  of  the  majority  of  the  court,  "  the  defendant  may  either 
plead  that  defence  in  bar  of  the  action  or  give  it  in  evidence  under  a  notice, 
upon  a  plea  denying  the  execution  of  the  instrument  declared  on.  A  partial 
fiulure  of  consideration,  however,  cannot  be  pleaded  in  bar  under  these  statutory 
provisions,  for  the  presumption  of  a  sufficient  consideration  can  only  be  rebutted 
in  the  same  manner  and  to  the  same  extent  aa  if  the  instrument  declared  on  was 
not  sealed.  The  defendant,  therefore,  instead  of  pleading  in  bar  of  the  action, 
should  have  pleaded  the  general  issue  of  non  ut  /actum,  and  given  notice  with 
•aid  plea  of  the  partial  failure  of  title,  for  the  purpose  of  reducing  the  amount 
to  bo  recovered  upon  the  bond." 
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If  it  be  objected  to  this  decisioo  that  the  plea  followed  the  usaal 
form  of  a  declaration  oa  a  ooTenaDt  for  seisin,  and  tiiat  the  breach 
of  tliat  covenant  being  admitted  by  the  demurrer,  the  defendant 
had  a  right  to  set  off  the  damages  againat  the  contract  price,  it  may 
be  auBwered  that  it  is  by  no  means  true  that  the  damages  for  a 
breach  of  the  covenant  for  seisin  are,  as  a  matter  of  course,  neces- 
sarily measured  by  the  consideration-money.  In  those  States  in 
which  the  recovery  of  the  consideration-money  is  held  to  reinvest 
the  grantor  with  the  estate  conveyed,  sucli  a  rule  may  work  no 
injustice,^  but  when  this  result  does  not  follow,  and  the  purchaser, 
having  paid  nothing  to  extinguish  the  paramount  title,  is  still  in 
possession,  the  amount  of  the  oonsideration-money  is  not  always 
the  measure  of  damages,'  and  however  this  may  be,  it  seems  well 
settled  tliat  where  the  failure  is  partial,  although  the  purchaser 
may  recover  damages  pro  tanio,  yet  he  cannot  make  use  of  the 
action  on  the  covenant  to  rescind  the  entire  contract.^  Hence  such 
a  defence  is  bad,  if  set  up  in  a  plea  which  is  intended  to  be  in  bar 
of  the  action,  and,  moreover,  the  technical  rule  which  allows  the 
breach  of  a  covenant  for  seisin  to  be  assigned  by  negativing  it* 
words  generally,  cannot,  it  is  appreliended,  for  obvious  reasons, 
apply  to  cases  where  the  breach  is  to  be  used  as  a  defence  in 
another  action.^ 

In  a  later  case,'  the  defendant,  being  sued  on  his  bond  given  for 
purchase-money,  proved  that  the  premises  had,  before  the  ezecu- 

1  See  avpra,  p.  380,  28S.  ■  See  *upra,  p.  262  d  wq. 

'  See  tupra,  p.  283. 

'  It  ie,  ID  general,  said  that  a  plea  of  aet-off  ■bould  be  at  particular  ai  a  dec- 
laration in  another  action,  and  where  notice  of  cpedal  matter  ia  given  nnder  a 
general  ianie  plea,  u  a  subititute  for  a  regular  plea  of  set-off,  courts  are,  ui 
general,  verf  particular  in  requiring  that  it  shall  be  full  and  precise.  Altfaoa^ 
therefore,  the  rules  of  pleading  allow  the  breach  of  a  corenant  for  seisin  to  be 
assigned  in  a  dtclardion  by  merelj'  negativing  its  words,  and  with  no  averment  of 
(peciat  damage  (as  is  required  in  suing  in  the  other  covenants  for  title),  it  ia 
apprehended  that  it  would  be  held,  aa  was  anbstantially  the  case  in  Tallmadge  v. 
Wallis,  that  in  a  pUa  the  breach  of  the  coTeoant  and  the  damage  which  had  been 
sustained  therebv  should  be  set  forth  particularlj  (and  this  was  the  deoisioa  in 
Fumess  o.  Williams,  11  111.  236) ;  and  the  more  ao,  because  such  a  defence  ia 
not  admissible,  in  general,  nnder  the  statutes  of  setKifi^  bat  is  admitted  either  to 
show  how  mach  the  contract  price  should  be  reduced  by  reason  of  the  non-coB*- 
pliance  with  the  covenant,  as  in  Hondel  r.  Steel,  6  Mees.  &  Welab.  S58,  or,  aa 
in  New  York,  by  way  of  recoupment. 

*  Lamenon  B.  Marvin,  8  Barb.  S.  C.  (N.  T.)  11. 
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tion  of  Uie  deed,  which  contained  general  ooTenaots  of  varranty  and 
for  quiet  enjoyment,  been  sold  under  a  foreclosnro  of  a  mortgage 
giren  by  a  prior  grantor,  though  the  posseenion  Btill  remained  with 
the  defendant,  and  the  court  held  tliat  the  defendant  having 
received  the  poBSOBsion  from  his  grantor,  and  still  retaining  it, 
should  not  be  permitted  to  draw  in  question  the  title  of  the  latter, 
until  he  had  been  evicted  or  compelled  in  some  way  to  recognize  th& 
title  of  the  mortgagee.^ 

So  in  a  very  recent  case  in  that  State,  in  an  action  to  foreclose  a 
purchase-money  mortgage,  the  defence  was  the  failure  of  title  to  a 
portion  of  tlie  premises  which  had  been  conveyed  to  the  defendant 
with  covenants  for  seisin  and  of  warranty,  but  tlie  court  held  that 
as  there  had  been  no  eviction  or  disturbance  of  the  defendant's 
possession,  the  defence  was  inadmissible,  and,  moreover,  that  as  to 
this,  there  was  no  difference  between  the  breach  of  a  covenant  for 
seisin  and  of  warranty.' 

It  would  hence  seem  to  be  settled  in  New  York,  that  unless  there 
has  been  an  eviction,  actual  or  constructive,  of  the  whole  subject 
of  the  contract,  no  defence  to  payment  of  the  purchase-money  price 
can  be  set  up  in  a  plea  in  bar,'  and  that  such  defence  must  be  by 

'  Tbe  right  of  die  derendant  to  recoup  at  for  a  parUal  failure  of  couBidera* 
tioD,  or  for  damigeB  for  fraud,  or  breach  of  the  coTenanta  in  the  deed,  was  not, 
tbe  court  observed,  claimed  in  the  answer,  and  waa  expreadj  diadaimed  on  the 
trial ;  aud  the  defeoce  rested  upon  the  ground  that  the  fact*  established  a  flat  bar 
to  the  action,  the  case  of  Friabee  v.  Iluffnagle  (nhich,  it  was  contended,  had 
oever  been  directly  overruled  in  New  York)  being  relied  on  in  support  of  this 
position;  but  the  court,  aAer  looking  at  all  tbe  authorities  in  that  State,  was 
of  opinion  that  a  fulure  of  consideration  had  not  been  shown.  If  Frisbee  v. 
Hoffnagle  had  never  been  quesCioued  or  doabted,  the  oourt  would  feel  bound  to 
ibllow  it  without  question.  But  it  had  not  been  regarded  as  good  anihoritj, 
or  at  least  as  unquestionable,  either  in  their  own  courts  or  those  of  Other  States. 

'  Famham  v.  Hotchkiaa,  3  Keyes  (N.  Y.),  9. 

■  So  in  the  CBie  of  Boone  e.  Eyre,  1  H.  Black.  27S,  note,  tlie  plaintiff  con- 
veyed to  the  defendant  the  equity  of  redemplion  of  a  plantation  in  the  West 
Indies,  together  with  the  stodc  of  negroes  thereon,  in  consideration  of  £500, 
and  an  annnity  of  £160,  and  coTenanted  that  he  had  a  good  title  to  the  planta- 
tion, woa  lawfully  possessed  of  the  negroes,  and  that  the  defendant  should  quietly 
enjoy ;  and  the  defendant  covenanted  that  the  plaintiff  well  and  truly  performing 
all  and  every  thing  therein  contained  on  his  part  to  be  performed,  he,  the  defend- 
ant, wonld  pay  the  annuity.  The  plaintiff  having  declared  in  covenant  for  it4 
non-payment,  the  defendant  pleaded  tbat  the  plaintiff  was  not,  at  the  time  of 
making  the  deed,  legally  possessed  of  the  negroes,  and  so  had  not  a  good  title 
to  convey,  and,  on  demurrer.  Lord  Mansfield,  in  giving  judgmeot  for  the  plain- 
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way  of  recoupment  or  id  mitigation  of  damages,  the  circamstaiicea 
themselves  being  contained  in  a  notice  of  special  matter,  and  given 
under  a  general  issue  plea.'  What  will  be  sufficient  to  entitle  the 
defendant  thus  to  recoup  bis  damages,  will  of  course  depend  upon 
circumstances.  Where  the  only  covenants  are  for  quiet  enjoyment 
or  of  warranty,  nothing  short  of  an  eviction,  actual  or  constructive, 
will  entitle  him,  to  do  so.^  If  the  eviction  be  from  a  specific  part 
of  the  subject  of  the  purchase,  it  is  apprehended  tliat  the  damages 
pro  tanto  can  be  successfully  set  off  or  recouped  against  the  con- 
tract price.  And  where  the  eviction  is  a  constructive  one,  and 
the  paramount  title  has  been  purchased  by  the  defendant,  the  same 
rules  wliich  are  enforced  as  to  limiting  a  plaintifTs  recovery  to  the 
amount  thus  paid  by  him  ^  will,  it  is  conceived,  be  equally  applied 
where  the  position  of  the  purchaser  is  that  of  a  defendant. 

The  general  principle  established  by  this  class  of  cases  in  New 
York,  that  tlie  mere  absence  of  title  will  not,  of  itself,  constitute  a 
valid  defence  to  the  payment  of  securities  given  for  the  purchase- 
money,  has  been  very  generally  recognized  throughout  the  United 
States.  Tlius  in  a  case  in  Maine,  where  Uie  defendant  ofTered  to 
prove  that  the  premises  which  had  been  conveyed  to  him  with 
covenants  for  seisin  and  of  warranty  were  levied  upon  under  judg- 
ments previously  obtained  against  bis  grantor,  it  was  held  that  the 
evidence  was  rightly  excluded.^  So  where  in  the  same  State  the  land, 
which  had  been  conveyed  with  "  the  usual  covenants  of  warranty," 
was  subject  to  a  mortgage  which  the  mortgagee  had  announced  by 
advertisement  liis  intention  of  foreclosing,  it  was  held  that  these 
facts  did  not  constitute  a  defence  to  payment  of  the  purchase- 
money,  as  it  did  not  appear  that  any  actual  entry  bad  ever  been 

tiff,  said,  "  The  distinction  is  verj  dear,  vihert  vtidval  cmenanU  go  to  iht  taholt 
of  the  consideration  on  both  tidet,  they  are  mvlutd  eonditiotu,  the  one  preee- 
denl  to  the  other.  But  vbere  they  go  only  to  a  part,  where  ■  breach  may  be 
paid  for  in  damages,  tbere  the  defi^odant  has  a  remedj  on  his  covenant,  and 
■hall  not  plead  it  as  a  condition  precedent  (ice  also  M'Cullough  v.  Cox,  6  Barb. 
(N.  Y.)  390).  If  this  plea  were  to  be  allowed,  any  one  negro  not  being  the 
property  of  the  plaintiff  would  bar  the  action."  See  also  Cutlet  o.  Bower,  11 
Q,  B.  973. 

'  And  where  no  notice  ii  given,  nothing  short  of  a  total  failure  of  considera- 
tion is  admissible  under  the  general  lasue ;  Tibbet*  V.  Ayer,  Hill  &  Denk> 
(S.  Y.).  176. 

*  Lamerson  r.  Marrin,  8  Barb.  S.  C.  (N.  Y.)  II ;  Fambant  v.  Hotcbkiss,  3 
Eeyes,  9,  ui»  tupra. 

■  See  eupra,  pp.  168,  295.  '  Wentworth  t.  Goodwin,  21  Me.  IGO. 
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made  by  tlie  mor%agee  or  the  defendant  been  dispoBseBHed  of  the 
premises.'  So,  wliere  in  Indiana,  the  defendant  pleaded  an  out- 
standing right  of  dower,  it  was  held  that  imlesfl  be  had  extinguished 
this  right,  he  could  not  avail  himself  of  it  as  a  defence,  and,  eyen  if 
he  had,  it  would  only  be  a  defence  pro  tanto.^  So  in  other  cases 
in  the  same  State,  where  the  defendant  pleaded  that  the  note  in 
suit  was  given  for  tlie  purchase-money  of  land  sold  to  him  by 
the  plaintiff  with  a  covenant  against  incumbrances,  and  that  cer- 
tain incumbrances  existed  upon  the  property  which  were  etill  out- 
standing, the  pleas   were  held  bad  on  general   demurrer.^     And 

'  Jennen  v.  Parker,  24  Me.  289.  The  cue  aeema  not  to  have  bceo  decided 
■0  much  upon  this  ground  as  on  the  groimd  ihat  the  failure  of  consideration  was 
not  total,  there  being:  no  evidence  Ibat  the  defendant  bod  not  received  the  rents 
and  proflti  oF  the  land.  1'hii  however  is  not  in  accordance  with  the  more 
modeiTi  deciaions ;  Herbert  v.  Ford,  29  Me.  646. 

■  Whialerc.  Hicka,  A  Blaikf.  (Ind.)  lOU;  see  alio,  to  the  same  effect.  Stnith  c. 
Ackerman,  id.  £41 ;  Buell  n.  Tate,  7  id.  hh ;  rouieroy  f.  Burnett,  8  id.  142 ; 
Hooker  v.  Folsom,  4  Ind.  9U ;  Major  d.  Brush,  7  id.  232;  SmaU  c.  Reevps,  14 
id.  164 ;  Starkey  e.  Neese,  SO  id.  222.  In  James  n.  LHwrensburg  Insurance 
Co..  S  id.  5'lfi,  the  caae  of  Frisbee  v.  Iloffnagle  waa  however  cited  and  approved, 
though  (ho  decision  itself  waa  baaed  upon  different  grounds. 

'  Clark  v.  Siiellin^,  1  Cart.  382 ;  b.  c.  1  Sinilb,  187  ;  Streeter  o.  Henley,  1 
Cart.  401 ;  e.  C.  1  Smitli,  201.  lo  tbe  latter  of  these  cases,  the  plea  set  forth 
that  there  were  unpaid  taxes  on  the  land,  unknown  to  the  drfondunt ;  that  the 
land  was  afterwards  sold  for  those  taxes,  an<)  a  certificate  of  tbe  sale  given  to 
the  purctasiT ;  but  the  court  aaid,  "  These  pleas  rely  on  a  breai:h  of  the  cove- 
nant against  incumbranirea.  but  they  do  not  show  the  defendants  to  have  been 
injured  by  tbe  incumbrances.  No  eviction  under  tbe  incumbrance  is  shown. 
Had  tbe  defendant  paid  the  (axes,  be  might  have  thus  li'sseiied  the  amount 
recoverable  in  the  note,  but  no  such  paj'ment  ia  alleged.  Tbe  demurrers  were 
rightly  sustained;  Wbisler  o.  Hicks,  6  lilackf,  (Ind.)  100;  Smith  c.  Ackerman, 
id.  541 ;  Clark  v.  Snetting,  supra.  Besides,  had  these  pleas  been  a  defence 
the  sustaining  tbe  demurrvra  to  tbein  wuuld  not  have  injured  the  dtfundant,  as 
he  might  in  that  case  have  proved  tbe  facrta  stated  in  tbe  pleas,  under  tlie  general 
iisaes;  Sbanklin  c.  Cooper,  8  Blackr.  41."  See  alao,  to  tbe  same  effect,  Old- 
iield  e.  Stevenson.  1  Cart,  ([nd.)  15:1. 

In  Chase  v.  Weston.  12  N.  H.  413.  the  defendant,  after  the  execution  of  the 
deed  to  bim,  which  contained  "  tbe  u»uat  covenants  of  warranty,"  mortgaged  it 
"  with  tbe  usual  covenants  "  to  one  wbo  foreclosed  the  mortgage,  and  then  paid 
off  a  prior  mortgage  which  had  been  executed  by  tbe  vendor  bt-foru  his  convey- 
ance to  tbe  defendant.  Tbe  court  s>:emed  to  think  it  very  doubtrul  whether 
under  tbe  authorities  (Lloyd  n.  .Tewell,  1  Greenl.  (Me.)  3o2;  Howard d.  Witham, 
2  id.  390 ;  Knapp  o.  Lee,  3  Pick.  (Maos.)  4o2 ;  4  Kent's  Com.  472)  even  a  total 
failure  of  consideration  coulil  be  adrailteil  as  a  defence,  but  decided  tbe  case  on 
the  ground  that  as  tbe  defendant  had  assigned  the  land  to  another,  be  must  also 
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decisions  substantially  to  the  same  efieot  will  be  found  in  ouuiT' 
cases  tliroughout  the  TJoited  States.^ 

In  a  case  in  Mississippi,  which  strongly  enforced  the  rights  of  the 
vendor,  the  defeDdaiits,  who  had  purchased  land  with  corenanta  of 
general  warranty,  proved  a  judgment  recovered  against  tlieir  ven- 
dor in  the  Federal  Court  shortly  before  the  execution  of  the  deed, 
and  a  levy  and  sale  under  it  by  the  marshal  of  the  district  about 
ten  years  after,  when  the  property  was  purcliased  by  a  stranger, 
and  tlie  defendants  then  voluntarily  abandoned  the  possession.  It 
was,  however,  held  that  these  facts  did  not  constitute  a  defence  to 
the  payment  of  a  note  given  for  the  contract  price,  as  tliero  having 
been  no  eviction,  the  covenants  of  warranty  liad  not  been  broken,* 

be  deemed  to  have  parted  with  hia  right  to  the  beoeBt  of  the  covenuitf,  whicb 
he  would  be  precladed  from  saing  on  until  he  had  Mtisfied  the  dvnagea  recovered 
againit  him  by  his  vendee.  See  tupra,  p.  3S8.  But  in  Chaplain  c.  Briscoe,  11 
Sm.  &  Marsh.  (Mi«B.)  372,  the  deed  to  the  defendant,  after  reciting  that  there 
waa  a  small  part  of  the  premises  to  which  the  vendor  had  not  a  complete  and  soS- 
cient  title,  provided  that  if  the  latter  were  noable  to  show  a  complete  title  to  tba 
whole  of  the  premisei  at  the  maturity  of  the  latMt  note  given  for  the  purchue- 
money,  he  would  remit  bo  much  per  acre  for  sutJi  portion  to  whidi  he  could  show 
no  title.  Soon  atler,  the  defendant  sold  the  land,  without  covenants,  to  a  third 
party,  and  being  sued  on  the  last  of  the  notes,  the  above  facta  were  given  in  evi- 
dence, and  also  that  there  waa  a  paramount  owner  in  poaaesaion  of  part  of  tha 
premises.  The  plaintiff  argued  that  the  defendant  had  assigned  with  the  premises 
all  his  right  under  the  covenants,  but  the  court  held  that  tha  assignment  to  the 
third  party  vras  not  a  waiver  of  the  right  reserved  to  the  defendant.  It  was  not 
a  tiling  that  could  pass  to  a  purobaser,  and  the  defendant's  right  stood  preciaely 
as  it  did  before  his  assignment. 

'  Lothrop  V.  Snel),  11  Cush.  (Mass.)  453;  Bartlett  n.  Tarbell,  12  Allen 
(Mass.),  12.5  (see  as  to  the  right  of  the  vendee  to  recover  back  considera^on- 
money,  Earle  v.  De  Witt,  6  id.  626,  supra,  p.  £68,  n.  2)  i  Drew  n.  Tuwle,  7  FoM. 
(N.  H.)  412  (where  it  was  held  that  ao  far  as  the  damages  were  liquidated  they 
could  under  the  local  statutes  of  that  State  be  set  off,  but  not  where  their 
amonnt  required  to  be  assessed  by  a  jury)  ;  Dix  e.  School  District,  22  Yt.  316; 
Hill  V.  Buder,  6  Ohio  St.  R.  216 ;  Stites  r.  Hobbs.  2  Disney  Sup.  Ct.  Cinn. 
(Ohio)  a7]  ;  Allen  n.  Pegrnm,  16  Iowa.  172 ;  Nosier  i?.  Hunt,  18  id.213;  Giffbrd 
V.  Ferguson,  19  id.  166;  Brown  r.  Manning,  3  Minn.  43;  Brock  v.  Southwick, 
10  Tex.  65 ;  Connor  v.  Eddy,  26  Mo.  72 ;  Wheat  v.  Dotson,  7  Eng.  (Ark.)  6^ ; 
Robards  D.  Cooper,  16  Ark.  28d  (where  the  text  was  cited)  ;  Key  v.  Henson,  17 
id.  264;  Martin  B.  Foreman,  18  id.  249;  Salmon  e.  Hoff.nan.  2  Cal.  138;  Norton 
r.  Jackson,  6  id.  262 ;  Peabody  r.  Phelps,  9  id.  213 ;  Keese  v.  Gordon,  19  id.  147 
(whefe,  however,  it  is  said  there  must  be  a  total  failure  of  consideration). 

■  Hoy  V.  Taliaferro,  8  Sm.  A  Marsh.  (Miai.)  727.  It  was  argued  on  behalf 
of  the  plaintiff  that  the  title  was  divested  by  the  marsha,l's  sale  as  completely  a* 
it  coald  have  been  by  eviction,  but  the  court  said  it  had  not  been  fumiabed  with 
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ftnd  in  gubsequent  cases  in  that  State  the  same  doctrine  has  been 
followed.^ 

any  Biithoritj  to  Bhow  that  a.  mIb  either  b/  a  manlul  or  aheriff  waa  eqnivaleot  to 
eviction.  Maaifeatlv,  it  wm  not  so,  since  the  original  vendor  might  «tiU  protect 
Ilia  veodee  bj  purchwing  from  die  nunhars  vendee,  or  it  might  happen  that  tba 
title  acquired  from  the  manhal  would  not  be  eufficient  to  effect  an  eviction.  The 
Tolnntary  abandonment  in  tliis  instanc«  gave,  it  wu  aaid,  no  strength  whatever 
to  the  defence.  A  court  of  taw,  though  the  proper  tribunal  for  the  trial  of  titlea 
to  land,  would  not  try  such  tillea  collaterally.  The  proceedings  must  be  direct. 
Otherwise  the  title  cannot  be  questioned.  Where  there  had  been  an  eviction, 
the  defence  of  failure  of  consideration  might  be  let  in,  became  the  luperiority  of 
the  outstanding  title  would  then  be  establiahed  by  a  judicial  determination.  The 
inquiry  would  then  be  narrowed  down  to  a  single  matter  of  fact,  susceptible  of 
being  proved  by  record  evideace,  "  and,"  continued  Starliey,  C.  J.,  who  delivered 
the  opinion,  "  there  was  not  a  total  failure  for  another  reason ;  the  defendanta 
held  posaession  under  their  deed  for  nearly  or  perhaps  quite  two  years  before  the 
marabal'a  aale.  Tbej  were  not  aocooatable  for  the  rents  and  profits  during  that 
time  U>  any  one.  This  brings  the  case  completely  within  the  reaaoning  of  the 
Chancellor,  in  Tallmadge  v.  Wallis,  25  Wend.  (N.  Y.)  197  (supra,  p.  595).  On 
this  ground,  too,  it  falls  within  the  decision  in  Greenleaf  t>.  Cook,  2  Wheat.  13 
(atipra,  p.  S92),  where  it  was  said  the  failure  was  not  total,  because  the  equi^ 
of  redemption  might  be  worth  something.  The  posaeBsion  of  the  land  for  two 
jrean  must  have  been  worth  something.  This  fact,  however,  in  the  present 
case,  is  not  very  material  when  the  case  is  considered  under  the  general  warranty ; 
tbe  absence  of  an  eviction  is  conclusive  upon  the  defendants."  It  is  however 
apprehended  that  the  receipt  of  the  rents  and  profits,  and  the  absence  of 
accountability  for  them  to  the  paramount  owner,  would  not  have  defeated  the 
light  of  the  covenantees  to  recover  by  suing  upon  their  covenants,  but  would 
merely  have  prevented  tbe  recovery  of  interest  on  the  consideration-money. 
See  tapra,  p.  300.  It  was  further  said,  as  in  Dunoan  ».  Lane,  S  Sm.  &  Marsh. 
7fi3,  that  the  defemlants  could  not  avail  tliemselves  of  the  statutory  covenant* 
implied  by  the  words  "grant,  bargain  and  sell,"  as  the  express  covenants  of 
warranty  did  away  the  effect  of  all  implied  covenants.  This  however,  which  ia 
correct  law  as  to  the  covenanta  arising  from  the  words  of  leasing,  never  was 
applied,  at  common  law,  to  the  case  of  a  freehold.     See  supra,  p.  457,  461. 

>  Duncan  c.  Lane,  8  Sm.  &  Marsh.  (Miss.)  714 ;  Heath  v.  Newman,  11  id. 
SOI ;  Dennis  c  Heath,  id.  306 ;  Winatead  v.  Davis,  40  Miss.  765 ;  Ware  P. 
Honghton,  41  id.  382.  In  Duncan  v.  Lane,  the  defence  relied  on  waa  that  the 
vendor's  title  being  derived  nnder  a  sale  made  by  himself  as  administrator,  waa 
invalid,  while  in  Heath  s.  Newman  tbe  premises  had  been  sold  under  a  judgment 
against  the  vendor,  but  the  defendant  waa  still  in  possession.  In  both  these  casea, 
tbe  covenants  being  of  general  warranty,  the  court  held  that  there  having  been  no 
eviction,  the  defence  could  not  be  set  up.  These  cases  irere  also  cited  and  ap- 
proved in  Feemster  n.  May,  IS  id.  S77,  where  it  was  considered  to  be  settled  that 
"  a  vendee  who  has  been  pot  In  possession  of  land  and  who  bas  accepted  a  deed 
with  eovenanuofgenerd  warranty  of  title,  cannot  defend  a  auit  brought  for  pur- 
chase-money, upon  the  ground  of  failure  of  consideration  from  defect  of  title,  until 
be  is  actually  evicted."   The  case  itaalf  waa  however  one  of  an  executory  contract. 
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So,  too,  There  the  land  wliich  had  been  conveyed  to  the  defendant 
with  "  full  covenantBof  warranty,"  was  levied  upon  and  sold  under  a 
judgment  obtained  against  the  plaintiff,  its  vendor,  and  purchased 
by  one  who,  having  previously  been  the  tenant  of  the  vendor,  had 
siuce  the  sale  by  liiin  attorued  to  the  father  of  the  vendee,  suppoaed 
by  him  to  be  the  purchaser,  and  after  the  purchase  at  the  sheriETa 
Bale  held  the  land  aa  liis  own.  In  an  action  brought  upon  a  note 
given  for  the  purcliase-money  of  the  land,  it  was  held  tliat  there 
had  been  no  eviction.  "  To  hold  that  these  facts  satisfied  the  re- 
quirements of  the  law  would,  in  this,  and  in  many  otlier  instances, 
cause  the  trial  of  titles  to  land  in  an  action  of  debt  or  assumpsit. 
We  are  not  disposed  thus  to  change  the  established  rules  of  law. "^ 

It  may  be  observed  that  the  objection  to  trying  the  title  to  land 
in  an  action  for  its  contract  price,  must  equally  apply  in  every 
case  wliere  the  paramount  title  had  not  been  established  by  a  judg- 
ment of  a  court  of  record.  Yet  to  give  to  such  a  judgment  a  con- 
clusive effect  would  be,  where  the  vendor  had  not  been  vouched  or 

'  Dennis  n.  Heath,  11  Sm.  &  Marah.  (Mim.)  206.  The  note  taed  od  wu  one 
of  Tour,  each  for  ^ItiWO.  The  whole  subject  of  the  purchase  aeema  to  have  been 
levied  upon,  aod  wu  sold  for  $325  to  one  Ferkina,  who  wu  connected  bj  mu- 
riage  with  the  defendant.  There  wae  no  direi.'t  proof  of  fraud  or  conniTance  in 
Dennia  r.  Heath,  but  the  plaintiff's  counsel  urged  that  these  circDmstances 
savored  strongly  of  it,  and  the  court  in  delivering  the  opinion  alluded  to  tlw 
price  and  the  connection  of  the  parties. 

In  Wailes  v.  Cooper,  24  Miss.  S33,  the  court,  upon  examination  of  tbe 
various  decisions  in  relation  to  the  relief  which  a  vendee  of  lands  was  entitled  to 
receive  in  that  State  on  account  of  a  failure  or  defect  of  title,  conaidered  the 
following  rules  to  be  very  clearly  and  explicitly  established:  "First.  Where  a 
contract  for  tbe  sale  of  real  estate  has  been  executed,  and  the  vendee  haa  re- 
ceived a  deed  with  covenants  of  warranty  and  taken  possession  of  the  land,  he 
cannot,  in  a  case  free  from  fraud  or  misrepresentation,  avoid  a  judgment  for  tbe 
purchase-money,  either  at  law  or  in  equity,  on  account  of  a  defect  or  failure  of 
title,  unless  he  has  been  evicted.  Second.  If  there  his  been  fraud  or  misrepre- 
sentation in  relation  to  the  validity  of  tbe  title  or  the  absence  of  incumbrance  on 
it,  a  court  of  law  or  equity,  if  the  title  be  defective  or  incumbered,  will  relieve 
from  payment  of  the  purchase-mo ney  without  eviction,  notwithstanding  a  par^ 
may  have  received  a  deed  with  covenants  of  general  warranty,  and  gone  into 
poiseuion  of  the  land.  Third.  Where  the  vendee  at  the  time  of  his  purduwe 
knew  of  the  defect  of  title,  or  the  existence  of  incumhroncea  on  tbe  estate,  and 
took  a  deed  with  covenants  of  warranty,  he  cannot  at  law  avoid  a  recovery,  even 
after  eviction,  but  muat  rely  upon  the  covenants.  Nor  will  a  court  of  chancery 
in  such  a  case,  aa  a  general  rule,  grant  any  relief;  but  will  remit  the  party  to  hia 
covenants,  such  being  the  remedy  provided  for  himself."  See  as  to  relief  in 
equity,  i^i/ra,  Cb.  XV. 
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notified,  contrary  to  well-established  principle,^  and  it  is  appre- 
hended that  in  everj  such  case  the  purchaser  would  be  bound  to 
make  out  the  adverse  title  under  which  he  had  been  evicted  or  to 
which  he  had  yielded,  with  as  much  particularity  as  if  suing  on  the 
covenants ;  and  there  would  seem  to  be  no  greater  objection  to  the 
question  of  title  being  brought  before  the  court  in  the  one  form  of 
action  than  in  the  other. 

So  in  an  early  case  in  Alabama,^  the  Supreme  Court,  while 
approving  the  course  of  decision  which  suffered  a  partial  failure  of 
consideration  of  personal  property  to  be  given  in  evidence  as  a  de- 
fence to  the  contract  price,  intimated  a  doubt  whether  the  same 
principle  could  be  applied  to  the  sale  of  real  estate  so  long  as  the 
contract  remained  unrescinded.  In  a  subsequent  case,  where  the 
premises  wliich  were  the  subject  of  the  contract  liad  been  sold 
under  a  judgment  against  a  prior  owner,^  but  the  defendant  still 
remained  in  possession,  it  was  held  that  evidence  of  these  facts  was 
properly  rejected.*  So  in  a  later  case,  where  the  circumstances 
were  similar,  such  a  defence  was  refused  on  the  ground  that  the 
damages,  if  any,  being  unliquidated,  could  not  come  within  the 
Btatnte  of  set-off,"  and  tliat  tlie  failure  of  consideration  was  but 
partial. 

These  decisions  were  followed  by  the  case  of  Gullum  v.  Bank  at 
Mobile,"  which  seems  to  have  gone  to  a  greater  length  in  restrict- 
ing the  rights  of  a  purchaser  than  any  other  modern  decision  in  a 

'  Supra,  pp.  227,  232. 

'  Peden  v.  Moow,  1  Stew.  &  Port.  (Al».)  81. 

•  WiUon  V.  Jordan,  3  id.  92,  "  If,"  said  Che  court,  "  a  failure  or  consider. 
BtioQ  arise  from  ifae  conveyance  of  a  land  title,  which  ii  defective  by  reawin  of 
a  piraniouDt  title  in  another,  or  other  incumbrance,  tbe  inTolidity  of  tbe  title 
muit  be  ascertained  hj  an  eviction,  or  lomelhing  tantamount  thereto,  before  the 
relief  can  be  sought."  The  court  also  said  that  tbej  took  it  for  granted  that 
this  incumbrance  was  covered  bj  covenants  for  title  wliich  the  vendor  bad  given, 
aa  otherwise  the  defence  would  of  course  be  wholly  inadmissible  on  familiar 
principles.  The  case  of  Frisbee  d.  HofFnagle  was  commented  upon  in  the 
decision  in  this  case,  and  disapproved  of,  and  tbe  authorities  in  South  Caro- 
lina and  Pennsylvania  were  also  referred  to  and  correctly  placed  upon  the  ground 
of  local  practice  in  the  former  State  and  the  abaence  of  a  court  of  equity  in  the 
latter.     See  infra. 

'  Dunn  t>.  White,  1  Ala.  645. 

•  The  Alabama  statates  of  let-oS'  were,  it  was  said,  copied  exactly  from  the 
ttatutea  of  Geo.  U. 

•  1  Ala.  21. 
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oonrt  of  lav.  In  'an  action  oa  a  promissorj  note  for  a  lai^  sqid, 
ttie  defendant  proved  that  it  was  one  of  several  pven  for  the  pur- 
ehase-money  of  a  lot  in  Mobile,  conveyed  with  a  general  oovenaot 
of  warranty  ;  that  after  the  sale  the  defendant  discovered  a  mort- 
gage executed  by  the  vendor  a  short  time  previously ;  that  the  latter 
"  had  concealed  the  existence  of  the  mortgage  (though  it  was  on 
record),  and  did  not  disclose  ita  existence  to  the  defendant  when 
he  purchased  the  lot,"  and  that  when  the  latter  discovered  it  he 
offered  to  cancel  tlie  deed  and  notes ;  that  soon  after  the  vendor 
became  insolvent  and  absconded,  having  first  transferred  the  note 
in  suit,  with  the  others,  to  the  hank,  as  collateral  security  for 
antecedent  debts ;  that  the  lot  was  a  vacant  one,  tlie  defendant 
never  having  taken  possession  of  it ;  that  the  mortgagee  "  took  tho 
control  of  it,  paid  the  faxes,  and  made  the  pavement  in  front  of  it ; " 
that  the  mortgage  was  then  assigned  to  the  bank,  who  obtained  a 
decree  of  foreclosure,  under  which  the  lot  was  sold  for  less  than 
the  mortgage  debt  —  purchased  by  the  bank  —  and  held  by  it  at 
the  time  of  their  bringing  suit  on  the  uote.^  The  court,  in  deliver- 
ing their  opinion,  did  not  consider  it  important  to  ascertain  the  period 
when  the  purcliaser  abandoned  the  lot  to  the  mortgagee,  or  whetlier 
he  was  authorized  so  to  do  without  suit,  because  it  considered  the 
sale  and  poBsession  under  the  decree  of  foreclosure  as  equivalent 
to  a  legal  eviction,  and  the  only  question  therefore  was  whether  the 
defence  could  be  Hustained  without  overstepping  the  boundary  which 
divided  the  juriBdiction  between  law  and  equity  ;  and  that  it  was 
immaterial  whether  the  defence  want  to  the  whole  consideration  or 
only  a  part ;  and  the  broad  proposition  was  laid  dowu,  that  neither 
on  the  ground  of  fraud  nor  of  eviction  could  a  purchaser  defend 
himself  at  law  from  payment  of  the  purchase-money.^ 

'  It  !!)&)■  here  be  obterred  that  the  note  being  held  bj  the  bulk  merely  m  ool- 
Uterftl  aecurity  for  a  pre-exiatiog  debt,  waa  held  to  be  tubject,  in  their  Kanda,  to 
all  the  defeacea  which  could  have  been  made  to  it  by  tlie  original  pajee. 

*  It  ia  due  to  die  court  to  alate  the  reasoni  on  which  ita  deciaion  waa  baaad. 
"Without  now  itopping  to  inquire,"  aaid  Goldthwait,  J.,  who  delivered  Iht 
o[HDion,  "  whether  theae  drcumatanoea  afford  a  reaaoa  for  equitable  interpo8itu» 
and  relief,  we  think  it  clear  that  ibejr  do  not  moke  oat  a  legal  defence,  erea  in 
tbe  caae  where  the  recovery  od  the  covenant  of  warranty  ought  to  be  equal  or 
larger  than  the  sum  aaed  for.  The  reaaona  which  induce  tbii  eoDi'loaion  are 
tbeae ;  In  the  firat  place,  the  damages  to  be  recovered  on  a  covenant  of  wairaotf 
are,  in  their  nature,  unliquidated,  and  therefore  are  not  the  aabject  of  a  set-oS^ 
according  to  our  jadgment  in  the  caie  of  Dunn  e.  White,  1  Ala.  615.    Seo- 
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The  antboritj  of  this  case  baa  been  repeatedly  and  receutly 
Affirmed  in  that  State ;  and  it  is  there  said  to  be  settled  that  if  a 
purchaser  accept  a  deed  with  covenants  for  the  title,  be  cannot,  at 
law,  set  up  either  fraud  or  failure  of  OHisideratiou  as  a  defence  to 
tlie  contract  price.' 

It  thus  sufficiently  appears  that  the  weight  of  authority  unques- 
tionably is  that,  in  cases  free  from  fraud,  Uie  purchaser  will  not, 

ondlj,  the  corenant  of  wurantf  wonld  not  be  extinguiibed  by  thia  defence. 
Thirdly,  the  cerenant  itaelf  operktei  ai  *a  ertoppel  to  tbe  grantor,  and  would 
have  tbe  effect  to  transfer  to  tbe  purchuer  or  bis  uaigna  anj  tubsequentl}' 
acqaired  title  trhich  should  be  vested  in  the  grsntor.  Fourthly,  by  tbe  convey- 
ance, ail  coTeoants  mnning  with  tbe  land  are  ipaofado  assigned  to  tbe  purcbaser. 
His  last  reason,  it  is  apparent,  does  not  apply  to  this  case,  because  the  breach 
of  llie  covenant  iaaconaeqneaceof  tbe  vendor's  oim  act,  but  it  mnat  so  frequently 
apply  to  tlie  cases  that  it  is  decisive  agaioM  the  adoption  of  a  practice  which 
would  be  more  like  an  exception  (ban  a  general  rule.  There  are  many  distinc- 
tions between  the  rules  which  affect  real  and  personal  estates,  which  are  disliac- 
tive  features  of  the  common  taw,  and  their  ramifications  extend  so  lar  that  no 
CMie  can  cle&rly  foresee  tbe  consequences  of  overturning  them.  Among  these  not 
the  least  important  are  the  different  modes  of  succession  after  the  death  of  the 
last  possessor,  and  the  different  effect  of  covenants  respecting  each  species  of 
estate.  If  tbe  defence  of  fraud  was  permitted  in  this  case,  to  avoid  a  recovery 
at  law,  there  is  nothing  in  the  record  to  show  that  the  contract  has  ever  been 
rescinded,  and  therefore  the  vendor  hereifter  might  be  liable  to  an  action  on  his 
warranty,  or,  in  tbe  case  of  a  title  subsequently  acquired  by  him,  be  estopped  by 
his  covenant  from  saserting  it.  Uany  other  difficulties  may  be  supposed  which 
do  not  indeed  apply  to  this  particular  case,  as  it  is  presented  on  tbe  record,  but 
which  are  conclusive  against  the  admission  of  this  defence  as  a  general  rule. 
Take  for  instance  the  case  of  an  eviction  after  tbe  receipt  of  large  rents  or  profits, 
for  which  the  purchaser  is  not  responsible  to  the  evictor :  are  these  to  remain  no- 
accounted  for,  or  must  not  the  defence  be  denied  under  the  inference  of  our  pre- 
vious judgment  in  Dunn  d.  White  P 

"Again,  a  c&se  may  be  stated  which  seems  to  fnmish  an  absolute  test  of  tbe 
tmsoundness  of  this  defence  at  law.  In  the  event  of  tbe  death  of  the  purcbaoer 
before  eviction  and  previous  to  payment  of  the  pnrcbase-money,  the  estate  would 
descend  to  tbe  heir,  whilst  the  personal  representative  would  be  answerable  for 
the  debt.  Which  is  entitled,  the  personal  representative  to  defeat  rhe  action 
against  him  on  the  notes,  or  tbe  heir  to  his  action  on  the  covenant  of  warranty  P" 
hot  it  was  held  that  the  defendant  was  entitled  to  relief  in  equity  on  account  of 
the  insolvency  of  the  vendor ;  iafra,  Ch.  XV. 

'  Starke  v.  Hill,  6  Ala.  785 ;  Tankereley  v.  Graham,  id.  247 ;  Cole  t.  Justice,  8 
id.  793 ;  Knight  v.  Turner,  11  id.  639 ;  Patton  e.  England,  Ifi  id.  71 ;  McLemore 
0.  Mabson,  SO  id.  139 ;  Homer  e.  Purser,  id.  57A ;  Thompson  e.  Christian,  2S  id. 
899 ;  Helvenstein  d.  Higgason,  35  id.  262.  The  doctrines  upon  which  courts  of 
«quity  administer  relief  in  that  State  seem  to  be  the  same  as  exist  elsewhere; 
i^TO,  Ch.  XV. 
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when  8ued  at  law  for  tlie  purcliaae-money,  be  allowed  to  detain  the 
latter,  unless  there  has  been  an  actual  or  constructive  eviction, 
and  Gullum  v.  Bank  at  Itfobile  may  be  deemed  to  have  carried  thia 
doctrine  to  its  extreme  limit.^ 

Some  cases  in  Wisconsin  and  Minnesota  might,  at  first  sight, 
appear  to  assert  a  contrary  doctrine,  but  upon  examination  tliey 
will  be  found  to  depend  upon  the  statatory  provisions  iu  those 
States. 

Tims  in  Wisconsin,  it  is  provided  that  in  any  action  the  defead- 
ant's  answer  may  contain  *'  a  statement  of  any  new  matter  consti- 
tuting a  defence  or  counter  claim," '  and  that  the  defendant  may 
set  off,  first,  "  A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  fouudalion  of  the  plaintiGTs 
claim,  or  connected  with  the  subject  of  the  action;"  and,  secondly, 
"  In  an  action  arising  on  contract,  any  other  cause  of  action  arising 
also  on  contract  and  existing  at  tlie  commencement  of  the  action,"  ' 
and  under  these  provisions  it  has  been  held  that  in  an  action  to  fore- 
close a  purchase-money  mortgage,  the  defendaut  may  set  otf,  as  a 
counter  claim,  the  damages  arising  from  a  breach  of  the  covenant 
for  eeiein  contained  in  tlie  conveyance  from  tlie  plaintiff  to  the  de- 
fendant, although  the  latter  has  never  been  evicted  and  is  still 
in  undisturbed  possession,  and  it  is  immaterial  whether  the  damages 
are  liquidated  or  unliquidated,  legal  or  equitable,*  and  subsequent 
cases  have  maintained  the  same  doctrine.' 

'  Just  M  Frisbee  v.  HoSnagle,  *upra,  p.  691,  veot  too  far  in  the  other 
estreme. 

*  Kev.  Stat.  Wit.  c.  125,  S  10;  Taylor's  Stet.  (1671)  p.  1439. 
'  Id.  g  11 ;  Taylor's  Swt.  p.  U40. 

*  Walker  v.  Wilson,  IS  Wis.  622.  "  The  claiin  set  up  id  the  answer  ia  thii 
case  exists  in  favor  of  tbe  appellants  and  against  the  respondent,  and  arises  upon 
a  contract  and  out  of  the  transacition  set  forth  in  the  complaint.  The  covenaDt 
was  broken  at  the  time  the  suit  was  broaght,  and  the  appellaols  had  good  cause 
of  action  upon  their  deed.  They  did  not  see  fit  to  bring  their  suit,  but  now  dft> 
sire  to  detuo  the  purchase-money  to  the  extent  to  which  (hey  would  be  entitled 
to  recover  damages  for  a  failure  of  title  to  part  of  the  premises.  We  cannot  see 
why  thb  does  not  constitute  a  '  counter  claim,'  within  the  meaning  of  the  code. 
The  s[nrit  of  that  enactment  is  to  prevent  circuity  of  action  and  muliiplirity  of 
■nits.  No  matter  whether  the  counter  claim  be  for  a  breach  of  a 
seisin,  or  for  unliquidated  damages  upon  any  other  contract,  so  long  as  it 
within  the  requirements  of  the  code  it  may  be  set  up  as  a  defencq 
answer." 

*  Hall  V.  Gale,  U  Wis.  M ;  Akerly  e.  Vilas,  21  id.  109 ;  s.  c.  id.  377 ; 
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So  in  Minnesota,  where  the  provisions  of  the  Wisconsin  statutes 
have  been  literati;  re-enacted,'  the  same  decision  has  been  made.^ 

But  while  on  the  one  hand  courts  of  law  seem  unwilling  to  allow 
the  purchaser  to  detain  the  purchase-money  unless  tliere  has  been 
an  eviction,  actual  or  constructive,  of  the  subject  of  his  purchase, 
they  do  not  hesitate  to  allow  tlie  defence  where  such  an  eviction 
has  taken  place.  Thus  wliere,  in  Massachuaetta,"  the  defeudaut 
being  sued  on  one  of  his  notes  given  for  the  purchase-money  of 
land  wliich  had  been  conveyed  "  with  the  usual  covenants  of  seisin 
and  warranty,"  proved  that  his  vendor's  title  had  been  defeated  by 
a  judgment  recovered  against  liim,  under  which,  shortly  before  the 
trial,  tlie  dofendant  had  been  evicted,  the  court  allowed  the  defence, 
and  said  that  tlie  plaintiff  might  meet  it  by  showing  that  the  title 
was  good,  or  that  the  land,  at  the  time  of  the  eviction,  was  worth 
less  than  the  consideration,  and  thereby  entitle  himself  to  recover 
the  difference,  but  without  evidence  to  this  effect  he  ought  to  be 
entirely  barred  of  his  action.*  So  in  a  later  case  in  the  same 
State,^  where  the  defendant  in  an  action  brought  to  recover  nn- 

e.  Tallm&dge,  23  id.  52B.  Thaa  in  Alcerljr  v.  Viha,  the  court  said,  "  Before  the 
code,  it  KM  welt  eettlud  tbat  in  saits  brought  to  foreclose  mortgages  for  the  pur- 
cbue-money,  in  wbiuh  the  mortgagor,  being  in  pogseaston  of  the  Innda,  set  up 
a  partial  failure  of  title  as  a  defence,  without  averring  an  actual  eviutiou  or  an 
action  of  ejectment  brought,  or  that  he  was  in  any  waj  disturbed  in  liia  posses- 
sion, the  court  would  not  interfere,  but  leare  him  to  hit  action  at  law.  IJut  the 
code  allows  a  counter  claim  to  be  set  up  in  an  answer  to  a  foreclosure  action  aa 
well  as  in  others.  It  is  no  objection  to  such  counter  claim  or  claims  that  the 
damages  are  unliquidated  or  that  the  claims  are  legal  or  equitable,  or  both ;  for 
elaima,  legal  or  equitable,  for  liquidated  and  unliquidated  damages  on  contract 
may  be  all  set  up  in  the  same  answer.  The  defendant,  who  gets  up  by  way  of 
counter  claim  a  cause  of  action  based  upon  the  covenants  in  a  deed,  is  entitled  to 
recover  the  same  damages  as  be  would  have  recovered  if  he  hod  brought  a  sep~ 
arate  action  on  those  covenants.  If  he  declares  upon  the  covenant  of  seisin,  and 
alleges  breaches,  it  is  no  defence  to  his  claim  that  he  is  in  undisturbed  poasession 
of  die  premises.  He  has  a  right  to  recover  bis  actual  damages,  whatever  thef 
maj'  be,  the  same  as  in  a  suit  at  law  before  tbe  code." 

'  Rev.  Stat.  Minn.  1SJ66,  o.  66.  §§  79,  60,  p.  460. 

'  I^wry  v.  Hani,  7  Minn,  862. 

*  Knapp  D.  Lee,  3  Pick.  (Mass.)  459. 

*  Tbe  decision  in  ibis  case  seems  to  have  been  to  some  extent  bated  upon  the 
insolvency  of  the  party  liable  on  the  covenants ;  see  as  to  this,  infra,  Ch.  XV. 

*  Kice  V.  Goddard,  14  Piclc.  (Mass.)  293.  In  this  case,  as  in  Knapp  v.  liea, 
tupfa,  the  ailment  far  the  plaintiff  was  chiefly  based  upon  the  assumption  that 

ts  themselves  were  a  sufficient  consideration  for  tbe  payment  of  tlie  ' 
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paid  purchase-money  had  been  evicted  under  a  title  paramount  to 
that  of  the  pUiuUff,  it  was  held  that  the  failure  of  title  was  total, 
and  that  the  former  was  entitled  to  a  verdict. 

So,  too,  in  Mississippi/  in  an  action  on  a  promissory  note  for  a 
balance  of  purcliaBe-money  of  land  sold  to  the  defendant's  testator 
with  covenants  of  warranty,  the  defendant  proved  that  soon  after 
the  purchase  it  was  discovered  that  the  vendor  had  no  title  what- 
ever to  the  land,  (except  to  a  very  small  extent  by  pre-empUoa 
right,)  but  that  tltfe  land  belonged  to  the  United  States,  and  the  de- 
fendant, after  &  heavy  loss  had  been  sustained  by  the  transaction, 
had  succeeded  in  purchasing  part  of  the  land  again  from  the  govern- 
ment at  the  public  sales,  part  from  purchasers  from  the  govern- 
ment, and  pre-emption  rights  aa  to  the  remainder.  A  verdict  was 
found  for  the  defendant,  which  was  sustained  by  the  court,  who  held 
that  apart  from  the  fact  that  the  act  of  Congress  expressly  invali- 
dated any  transfer  of  a  preemption  right  before  the  issuing  of  a 
patent,  tliere  was  evidence  in  the  case  sufficient  to  Justify  the  belief 
that  tlie  parties  had,  on  discovering  the  defect,  considered  the  con- 
tract as  rescinded,^  and  that,  as  to  the  eviction,  as  tlie  government 
need  not  resort  to  a  suit  in  order  to  establish  its  title,  but  could 
obtain  the  poBsession  summarily,  a  sale  of  the  land  by  the  latter 
carried  with  it  such  a  constructive  possession  as  amounted  to  an 

purcbaie-mone]',  bat  tbia  tbe  coart  repadiKted,  and  denied  Ibe  authoritj  of  Lloyd 
e.  Jewell,  1  Greenl.  (Me.)  363,  which  hftd  been  decided  on  that  grouod;  seefttpro, 
p.  041.  DiukioRon  p.  Hall,  U  Hck.  (Mass.)  217,  wu  a  case  of  a  sale  of  per- 
sonal prapert/.  In  Trask  n.  Viason,  20  Pick.  (Mui;)  lOQ  (which,  however,  was 
a  Cttse  of  an  executor]'  contract),  it  was  said  that  the  caaea  of  Dickinson  e.  Hall 
and  Bice  c.  Goddard  held  that  where  the  consideration  of  a  note  was  the  contej- 
ance  of  property,  real  or  peraonal,  and  ibe  title  tuled  so  that  nothing  pasaed  bj 
the  conveyance,  the  note  was  nudum  pactum.  "  Those  cases  were  well  consid* 
ered,  and  are  founded  on  sonnd  principles  and  supported  by  an  ineaistible  cor- 
rent  of  authorities.  With  the  exception  of  a  few  obiUr  dieta  in  oar  own  reporta, 
and  the  case  of  Lloyd  e.  Jewell  in  Maine,  scarcely  a  didinx  to  the  contmy  on 
be  found ;  while  there  is  a  remarkable  coincidence  in  all  tbe  other  American  and 
English  decisions  upon  the  subject." 

'  Glenn  e.  Thistle,  1  Cush.  (Miss.)  43. 

■  Tbe  land  had  been  originally  sold  by  Hyde  to  Leonard,  tbe  defendant's  tes< 
tator,  who  had  paid  part  of  the  purchace-money  in  cash,  and  given  his  note  at 
twelve  months  for  the  balance.  The  note  in  suit  had  been  also  indorsed  by 
Thistle,  the  defendant,  who  was  afterwards  Leonard's  executor.  When  the  defect 
of  title  was  discovered,  Hyde  returned  to  Thistle  (Leonard  having  died  in  tbe 
mean  time)  all  the  notes  which  he  had  not  parted  with,  and  afterwards  exerted 
biiMelftoprocureforThistla  the  title  to  M  inaob  of  tlw  land  m  could  be  bon^ 
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eviction,^  and  decisions  to  the  same  effect  have  been  made  in 
man;  other  caaes.^ 

So  in  cases  where  the  purchaser  has  been  obliged  to  buy  in  the 
outstandiag  title,  courts  have  not  hesitated  to  allow  him  to  deduct 
from  the  purchase-money  the  amouut  paid  for  that  purpoae,  pro- 
vided the  corenauts  were  such  that  he  would  be  then  entitled  to 

to  fumisk  him  with  a  (»tisi deration  for  tbe  payments  receited.  It  \i  presumed 
thU  the  note  on  which  suit  wan  brought  had  been  taken  bj  the  plaintiff  q/lf«r  Ut 
maturity,  u  there  wa«  evidence  of  his  having  made  inquirf  whether  sn;r  aet-off 
oxiatBd  agaiDst  its  pa^rment. 

'  "  As  the  title  has  failed,"  wd  Sharkej,  C.  J.,  who  delivered  the  opioion, 
"  we  come,  next  to  Inquire  whether  the  defence  is  made  complete  hy  eviction. 
The  deed  contains  but  a  general  covenant  of  warrantj,  and  it  hai  oflea  been  de- 
cided that  there  i»  not  a  total  failure  of  consideration  without  eviction,  or  some- 
thing  equivalent;  Hoy  c.  Taliaferro,  6  Sm.  &  MartL  727  ;  Heath  e.  Newman, 
II  id.  201 ;  Dennis  o.  Heath,  id.  206 ;  Duvall  n.  Craig,  2  Wheat.  (U.  S.)  45,  and 
notes.  Bnt  this  in  a  rule  which  may  be  subjeoC  to  ezceptiona,  or,  at  all  events,  a 
sufficient  eviction  may  be  aL-complished  by  various  meani.  Deliveryof  seisin  by  the 
sheriff  to  the  creditor  in  satisfaction  of  the  execution  is  an  eviction  of  the  tenant, 
and  constitutes  a  breach  of  the  covenant  of  warranty ;  Gore  v.  Brazier,  8  Maas. 
£28 ;  Wyman  c.  Brigden,  4  id.  150.  And  if  one  haviog  a  paramount  title  enter  and 
hold  adversely,  it  is  equivalent  to  eviction ;  Curtis  v.  Deering,  3  Fairf.  (Me.) 
499.  And  entry  and  legal  possession  taken  under  a  mortgage,  to  which  the  estate 
was  subject  when  conveyed  to  the  tenant,  constitute  an  eviction ;  Tnfls  n.  Adams, 
8  Pick.  547.  The  foregoing  seem  to  have  been  regarded  as  cases  of  legal  eviction 
without  actual  ourter.  Bnt  this  case  stands  upon  even  more  favorable  ground 
for  the  defence.  The  land  belonged  to  tbe  United  States,  whiuh  does  not  resort 
to  a  suit  to  evict  the  poHBessor;  he  may  be  turned  off  in  asnmmary  way.  It  was 
not  neceuaty  that  the  government  shonld  resort  to  a  suit  to  establish  litle.  Any 
one  in  possession  of  public  land  is  either  a  trespasser,  or  holds  by  permission  of 
eome  act  of  Congreaa.  And  a  sale  of  the  land  by  the  government  carries  with 
it  a  constructive  possession ;  and  sueh  sale  constitutes  therefore  a  legal  eviction, 
or  certainly  what  is  equivalent  to  it.  But  further,  if  any  one  had  possession,  it 
must  have  been  Thistle,  as  executor,  his  wife  being  a  joint  legatee  of  all  the  real 
estate;  and  if  he  has  entered  under  a  paramount  title,  this  is  equivalent  to  an 
eviction,  as  an  actual  ouster  was  impossible  under  the  circumstances ;  and  such 
title  we  have  said  it  was  competent  for  him  to  acquire.  But  what  ii  perhaps  no 
less  conclusive,  nothing  was  said  as  to  the  possession.  It  does  not  appear  from  ' 
the  record  whether  Leonard  ever  bad  possession.  The  point  seems  to  have  been 
overlooked."    . 

■  Hbbets  0.  Ayer,  Hill  &  Denio  (N.  T.),  174;  Blair  e.  Claxton,  4N.  Y.  S29; 
Dodds  o.  Toner,  3  Ind.  427 ;  Slack  p.  McLagM),  15  111.  242,  and  see  the  remarks 
on  that  case  in  Tining  v.  Leeman,  45  id.  248 ;  Hobein  0.  Drewell,  20  Mo.  450 ; 
McDaniel  v.  Grace,  15  Ark.  489,  where  the  text  was  cited ;  Fisher  v.  S^mon,  1 
Cal.  418 ;  Brandt  e.  Foster,  9  Clarke  (Iowa),  298,  citing  the  test. 
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damages  npon  them.^  Thue  where  the  defendaut  being  sued  oa  a 
note  for  the  purchaae-money  of  land  conveyed  with  general  warranty, 
proved  that  the  plaiutilT  liad  previously  conveyed  the  land  to 
another  who  was  about  to  sue  upon  his  title,  when  the  defendant 
purchased  it  for  a  sum  exceeding  that  of  the  unpaid  purchaae- 
money,  the  court  had  no  doubt  that  these  facts  were  a  defence  to  the 
action.^  So  in  Indiana,^  in  an  action  by  the  indorsee  of  a  promis- 
sory note,  the  defendant  pleaded  that  its  consideration  was  the 
balance  of  the  purchase-money  of  certain  land  conveyed  by  the 
payee  to  the  defendant  wUh  "  covenants  of  clear  title  and  of  wai^ 
ranty,"  and  that  part  of  the  land  was  incumbered  by  judgments 
and  mortgages  which  the  defendant  had,  in  order  to  prevent  a  sale, 
been  obliged  to  pay  off.    The  plaintiff  replied  that  these  payments 

'  Tbua  it  u  obeerved  in  the  most  recent  English  treatise  on  the  law  of  Tendon : 
"  After  the  conveyance  ha*  been  eiecnted,  the  purchaser  may  discharge  out  of 
an  J  purchafle-monej  which  remains  unpaid  (although  secured)  any  incumbrancea, 
which  either  have  been  created  by  the  vendor  himself  or  are  covered  by  his  cot- 
enants  for  title ;  but  not  incumbrances  paramount  to  bis  title  and  not  covered  by 
his  covenants;"  Dart  on  Vendors  (4th  ed.),  737. 

'  Fence  v.  Huston,  6  GratL  (Va.)  SOI,  It  may  save  the  student  some  waste 
of  time  to  observe  that  many  cases  are  cited  in  the  reports  and  occasional  notes 
in  text-boobs  as  bearing  upon  the  subject  of  this  chapter,  which,  in  fact,  have  no 
connection  with  it.  Thus  the  cases  of  Stone  e.  Fowle,  32  Pick.  166 ;  TillottOD 
e.  Grapes,  4  N.H.  448;  Chandlerr.  Marsh,  3Vt.  162;  Long  k.  Allen,  S  Fla.  404; 
Feques  v.  Motby,  7  Sm.  &  Marsh.  (Miss.)  340 ;  Liddell  c.  Sims,  9  id.  6% ;  Feem- 
Ster  V.  May,  13  id.  275 ;  Wiggins  v.  McGimpsey,  id.  532 ;  Mobley  v.  Keys,  id. 
677 ;  Leonard  v.  Bates,  1  Blackf.  (Ind.)  172 ;  Tyler  n.  Yonng,  2  Scam.  (lU.)  446 ; 
Gregory  p.  Scott,  4  id.  392 ;  Condroy  c.  Weat,  11  III.  146 ;  Morgan  v.  Smith,  id. 
194;  DavisD. McVickers,  id.  327 ;  M'Eayo.  Carrington,l  McLean  (C.  C. U.S.), 
60,  were  all  cases  of  executory  contracts,  and  of  course  governed  by  different 
principles  from  cases  of  contracts  executed.  Burton  d.  Schermerhom,  21  Vt. 
291,  was  a  case  of  personal  property,  and  it  was  held,  affirming  the  doctrine  in 
Stone  V.  Peake,  16  id.  218,  that  a  partial  failure  of  consideration  was  no  defence 
unless  the  defendant  offered  to  rescind  the  contract.  Lawrence  e.  Stonington 
Bank,  6  Conn.  626,  merely  decides  that  between  the  original  parties  to  a  negoti- 
able note  its  consideration  may  be  inquired  into,  while  Homes  e.  Smyth,  16  Me. 
177,  holds  the  equally  familiar  proposiljon,  that  if  the  note  is  in  the  hands  of  a 
bona  Jide  indorsee  before  maturity,  and  taken  in  the  usual  coarse  of  business,  ila 
original  consideration  cannot  be  inquired  into. 

The  student  must  also  be  careful  to  class  by  themselves  the  cases  in  Penn- 
sylvania, Texas,  and  the  earlier  authoiitiei  in  South  Carolina,  which  will  be 
presently  referred  to. 

'  DoremuB  v.  Bond,  8  Blackf.  (Ind.)  368. 
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had  been  made  hj  the  defendant  after  notice  of  the  aesignment  of 
the  note,  but  this  was  obviously  held  bad  on  demurrer,  and  judg- 
ment vas  given  for  the  defendant.^  Other  cases  have  recognized 
and  applied  the  same  principle,' though  it  has  been  sometimes  ooq- 
gidered  that  a  reconveyance  is  necessary.^ 

The  purchaser's  remedy  in  equity  ia  treated  of  iu  a  subsequent 
chapter.* 

There  remans  but  to  consider  the  doctrine  which,  from  an  early 
date,  has  prevailed  in  South  Carolina  and- Pennsylvania,  and  been 
very  recently  adopted  in  Texas. 

In  South  Carolina,  t)ie  courts  of  equity  liave  adopted  the  rules 
enforced  elsewhere,"  but  in  the  comtnon-law  courts  the  rights  of  the 
purchaser  were  for  a  long  period  protected,  upon  what  was  thought 
to  be  eq\iitable  principles,  at  the  expense  of  the  vendor.  Since  the 
case  of  Furman  v.  Elmore,^it  l>ecame  the  settled  law  of  South  Caro- 
lina that  a  covenant  of  warranty  possessed  also  the  properties  of  a 
covenant  for  seisin,  and  an  eviction  was  not  therefore  considered 
necessary  to  its  breach.  Hence  it  was  held  that  if  a  purchaser, 
when  sued  for  the  contract  price,  could  establish  to  the  satisfaction  of 
the  Jury  that  he  took  nothing  by  his  purchase  and  that  lie  would 
he  ousted  by  the  paramount  title,  they  might  find  a  verdict  for  the 
defendant,  not  on  the  ground  that  the  failure  of  title  was  a  rescia- 
aion  of  the  contract,  but  because  the  damages  on  the  covenants 
irere  exactly  equal  to  the  purchase-money  and  interest ;  ^  and  it 

>  lb  ia  presumed  Uutt  tbe  pUiatiff  ww  not  ft  bolder  for  value,  b«fore  nutnrily, 
and  without  noticR. 

■  Braodt  e.  Foster,  6  Clarke  (town),  296 ;  McDaniel  «.  Grace,  la  Ark.  487, 
where  it  wu  conceived  to  be  settled  that  "  where  a  purchaser  has  taken  a  deed 
with  general  covenants  of  warrantj,  and  there  is  a  total  failure  of  title  or  an 
eviction,  or  its  legat  equivalent,  and  the  vendor  sues  for  the  purchase-money,  the 
purchaaer  maj'  avail  himself  of  the  plea  of  failure  of  consideration,  and  will  not 
be  forced  to  pay  the  money  and  then  resort  to  a  cross-action  upon  the  covenants 
of  his  deed  tn  recover  it  back ;  Rawle  on  Covenants,  604,  Ac." 

*  Deal  r.  Dodge,  36  HI.  4S9 ;  Vroman  e.  Darrow,  40  id.  172 ;  Babcock  v.  Case, 
11  P.  F.  Smith  (Pa.),  4S0;  and  see  supra,  p.  283. 

*  Injra.  Cb.  XV. 

*  Whitworth  p.  Stnckey,  1  Rich.  Eq.  407 ;  Van  Lew  p.  Parr,  2  id.  337 ;  Maner 
ff.WathiDgton,3Strob.£ci.  171;  Eiblere.  Cureton,  Rich.  Eq.  Gas.  143;  Gillam 
V.  Brigga,  id.  432. 

*  Reported  in  a  note  to  Mackey  p.  GoUins,  2  Nott  &  McCord,  189. 

*  Farrow  p.  Mays,  1  Nott  &  McCord,  312 ;  Hunter  P.  Graham,  I  Hill,  370} 
■ee  Van  Lew  p.  Parr,  2  Kch.  Eq.  389,  cited  infra,  p.  612,  n.  6. 
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foUowed  that  wbea  a  portion  of  the  land  was  coTsred  by  a  para- 
mount  title,  which  might,  and  in  the  opinion  of  the  jury  would 
BO  far  deprive  the  party  of  the  benefit  of  his  purchase,  the  dam- 
ages could  be  assessed  pro  tanto;^  and  such  is  still  the  law  at 
the  present  day.  But  there  was  another  class  of  cases,  which, 
beginning  with  Gray  v.  Handkinson,  in  1792,'  establiBhed  the  doc- 
trine that  where  the  object  of  the  purchase  was  defeated,  either  by 
a  failure  of  part  of  the  title,  or  of  some  incident  to  the  purchase,  the 
purchaser  could  be  relieved  at  law  by  a  rescission  of  the  contract, 
although  he  might  be  Btill  in  possession.  Such  a  doctrine,  which, 
it  was  held,  was  a  sort  of  equitable  defence,  cognizable  as  wall  at  law 
as  in  equity  on  the  ground  of  fraud,  continued  to  prevail  until  the 
year  1829,  when  the  courts  began  to  retrace  their  steps,  and  by  a 
series  of  decisioae' established  the  position  that  if  the  purchaser 
had  not  been  evicted  the  contract  would  not  be  rescinded  io  a 
court  of  law,  principally  on  the  ground  that  such  a  court  has  not 
the  power  to  do  full  and  adequate  justice  to  the  parties  ;  and  the 
resnlt  of  the  cases  is  said  bt  the  present  day  to  bo  "  that  in  actions 
brought  for  tlie  purchase-money,  the  purchaser  may  make  a  clear 
subsisting  outstanding  title  the  ground  of  abatement  for'  the 
contract  value  of  such  part  of  the  premises  as  it  may  cover."  * 
Such  a  proposition  must,  it  is  apprehended,  be  understood  only  as 
applying  to  cases  in  which  there  are  covenants  which  include 
the  adverse  title.' 

'  Farrow  e.  Mm^,  Tartaaa  ■>.  Elmore,  Tsn  Lew  d.  Parr,  Jeter  V.  Glenn,  9 
Sxh.  Lsw,  378,  ngtra. 

'  1  Baj,  278. 

)  Carter  v.  CsrMr,  1  Biil.  217;  Bordeaux  p.  Cave,  id.  350;  Wetttoook  e. 
licMilko,  id.  259 ;  Johnion  e.  Purvii,  1  Hill,  336,  wbere  it  wu  wd  that  tb* 
case  of  Gra}^  r.  Handkiagon  was  an  intarpretation  unknowD  to  tine  common  law. 

'  Per  Johnaon,  Ch.,  in  Tan  Lew  v.  Parr,  2  lUcb.  £q.  UL  In  the  later  caae 
of  Hodges  V.  Connor,  1  Speara,  130,  where  it  appeared  that  the  purchater,  who 
was  sued  for  his  purcbase-iDone]',  bad  received  from  hii  vendor  a  good  eqaitahk 
title,  and  had  the  means  of  compelling  the  conveyance  of  the  legal^state,  it  waa 
held  that  thera  was  no  defence  to  the  plaintiff's  claim. 

■  Thus  in  Evans  r.  Dendy,  3  Spears,  10,  and  Rogen  v.  Horn,  6  Bidi.  L«w, 
S63,  sach  a  defence  was  refused,  because,  in  case  of  a  sale  by  an  ordinal;  or  a 
eommissioner  in  equity,  no  warranty  of  the  title  could  be  exacted. 

The  current  of  authority  in  South  Carolina  having  been  fully  explained  in  tfta 
case  of  Van  Lew  v.  Parr,  2  Bich.  Eq.  947,  the  author  has,  of  course,  ptefeired 
the  statement  by  the  conrt  of  the  result  of  the  rases  to  any  which  woold  otber- 
irise  have  been  attempted.    "  My  present  purpose,"  aaid  O'Neall,  J.,  who  delrr- 
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la  Texas,  where  all  distinction  between  law  and  equity  has  been 
abolished  by  tlie  constitution,'  the  same  doctrine  has  also  been 

ered  the  o^naion,  "  ii  more  to  expUin  the  vftriouB  cues  decided  b  the  courta  of 
liw  on  the  qoestion  how  far  an  outatanding  title  cui  be  aet  up  as  ft  defence  at 
law,  than  for  any  thing  else.  The  defence  at  law,  before  erictioo,  proceed!  upoa 
the  ground  that  the  coTenant  of  seisin  is  broken  b^  a  want  of  title  in  the  Keller, 
and  damage*  for  this  breach  are  allowed  aa  a  disconnL  In  ^le  case  of  Mackey 
'  V.  CoIUds,  3  Nott  &  McCord,  186,  it  was  held  that  the  warranty  in  onr  deeds, 
drawn  according  to  the  act  of  1795  (seu  this  statute  referred  to,  mipra,  p.  469), 
is  both  a  covenant  of  seisin  and  for  quiet  enjoyment,  and  that  an  action  might  be 
brought  before  the  eviction,  on  showing  an  existing  paramount  title  in  another. 
This  was  in  conformity  to  the  previously  adjudged  and  well-considered  case  of 
Fnrman  o.  Elmore,  then  unpublished,  and  apparently  nnknown  to  the  bench  or 
bar,  but  which  was  most  fortunately  brought  to  light  and  publiihed  in  a  note  to 
Mackfly  c.  Colling,  2  Nott  &  McCord,  1B9.  The  same  principle  was  affirmed  in 
Biggns  D.  Bradly,  1  McCord,  fiOO,  with  this  qualification,  that  a  purchaier  in 
poiiation  should  not  be  allowed  to  purchase  an  outstanding  title,  and  sue  for  a 
breach  of  the  covenant  of  seisin.  In  that  case,  and  many  others,  there  is  a  good 
deal  said  about  an  iihplied  warranty  arising  from  a  full  price  in  the  sale  of  lands 
as  well  as  in  the  sale  of  chattels ;  bat  it  is  manifest  such  a  doctrine  has  no  foun- 
dation in  law,  and  was  not  necessary  for  the  decision  of  the  cases  at  law  when 
they  ^ted  on  the  covenant  of  seisin  in  the  deed.  The  principle  ruled  inMackey 
v.  Collins  was  reaffirmed  in  Johnson  v.  Teal,  3  McCord,  449.  But  in  that  case 
another  very  important  principle  and  safeguard  to  the  application  of  the  doctrine 
was  settled  and  fixed.  —  that  as  the  acUon  lay  for  a  breach  of  the  covenant  of 
•eisin  before  eviction,  by  showing  that  the  grantor  had  not  title  at  the  execution 
of  his  deed,  the  statute  of  limitations  began  to  run  from  the  execution  of  the 
deed,  and  that,  in  such  a  case,  four  years  would  bar  his  remedy  by  action  of 
covenant. 

"  At  law,  there  formerly  were  three  classes  of  cases,  in  which  a  purchaser 
ODuld  be  relieved,  in  part  or  iu  whole,  from  the  payment  of  the  purchase-money. 
1st.  Where  there  was  a  partial  failure  of  consideration,  as  where  part  of  the  land 
■old  and  conveyed  was  covered  by  a  paramount  title,  which  might,  and  in  the 
opinion  of  the  jury  would,  so  far  deprive  the  party  of  the  benefit  of  his  purchase. 
Hiis  is  essentially  matter  of  discount,  and,  as  is  decided  in  Farrow  o.  Mays,  1 
Nott  &  McCord,  312,  can  be  given  in  evidence  only  under  a  notice  of  discount 
filed,  and  served  on  the  opposite  party.  In  such  case,  the  measure  of  damages 
to  be  allowed  to  the  party  on  his  covenant  of  seisin  is  the  pro  rata  value  of  the 
laud  covered  by  the  paramount  title,  estimated  by  the  purchase-money  and 
interest,  and  the  relative  value  of  the  land  thus  taken  off  in  the  purchase,  to  the 
land  remaining ;  Fnrman  o.  Elmore,  2  Nott  &  McCord,  199-204.  The  second 
class  is  where  the  grantor,  when  he  sold,  hod,  or  at  the  trial  has,  no  title  to  the 
land.  Id  such  cose,  the  vendee,  having  acquired  no  title,  has  of  course  no  con- 
iideration  for  his  promise,  and  hence  if  the  action  be  on  a  parol  contract,  it  may 


'  Texas  Constitutian,  art.  4,  S  10. 
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announced.  Thus  in  an  early  case  in  that  State  the  defendant,  in 
an  action  for  the  purchase-money  of  real  estate  which  had  been  con- 
be  regturdcd  u  a  nudum  pactum,  &nd  tbe  vendee  tlius  relieved  at  law:  In  aarh  a 
case,  as  is  said  in  Farrow  v.  Hajt,  the  defence  may  be  given  in  evidence  nnder 
the  (i;eneral  isBue.  But  in  an  action  on  a  ipedalty,  aa  i>  explained  in  Hunter  v. 
Graham,  1  Hill,  370,  before  the  act  of  1831,  the  failure  of  consideration  must 
have  been  specially  pleaded,  or  set  up  by  way  of  diaconnt.  The  act  merely  let* 
the  party  into  hia  defence  under  a  notice  instead  of  a  plea.  In  a  suit  on  S  ape-, 
cialty,  therefore,  it  would  aeem  tbe  more  prudent  coarse  for  a  defendant  (and  the 
most  consistent  with  legal  rules)  to  regard  bis  covenant  of  seisin  as  broken  to 
the  whole  extent  of  his  purcbaae-money  and  interest,  and  to  claim  datnagea  ae- 
cordingly  by  way  of  discount.  In  such  a  caae,  if  the  jury  should  be  saiiafied 
that,  in  fact  as  well  as  in  law,  the  purchaser  took  nothing  by  his  tide,  and  that  he 
will  be  ousted  by  the  paramount  title,  they  may  find  a  verdict  for  the  defendant, 
not  on  the  ground  that  the  failure  of  title  is  a  rescission  of  tbe  contract,  but  that 
the  damageB  on  the  covenant  of  seisin  are  exactly  equal  to  the  purchsse-monej 
And  interest.  In  such  a  case  there  is  no  necessity  for  an  appeal  to  equity  to  put 
the  parties  tn  nlalu  quo;  for  the  vendor's  deed  conveys  no  title  to  tJie  vendee. 
Neither  can  the  veodor  claim  an  account  for  rents  and  profits ;  for  his  vendee  is 
liable  to  the  owner  of  the  paramount  title  for  the  rent  of  the  land  during  the  Ume 
he  may  be  in  possession ;  Taylor  u.  Fulmore,  1  Rich.  52.  Both  of  these  classea 
of  cases  have  always  been,  and  still  are,  regarded  as  constituting  legal  defencea, 
examinable  and  relievable  in  a  law  court.  The  third  class  of  cases,  where  there 
was  a  good  title  in  part  and  in  whdle  conveyed  by  the  vendor  to  the  vendee,  and 
the  object  of  the  vendee's  purchase  was  defeated,  either  by  a  part  failure  of  the 
title  or  the  failure  of  some  incident  to  the  purchase,  represented  by  the  vendor 
or  shown  by  the  title  as  resulting  from  the  purchase,  the  purchaser  formerly  was 
held  to  be  relievable  at  law,  although  he  might  be  in  possession,  bj/  a  retci»sion 
of  tht  contract.  The  case  of  Gray  v.  Handkinson,  1  Bay,  278,  which  seena  to 
have  been  the  beginning  of  this  doctrine,  held  that  a  mili-seat  was  the  principal 
inducement  to  the  purchase,  and  that,  being  taken  away  hy  an  older  title,  entitled 
the  vendee  to  a  rescission  of  the  contract.  In  that  case  the  judges  speak  of  the 
defence  as  a  kind  of  equitable  one,  which  was  allowed  nou  in  a  court  of  law  aa 
well  as  in  equity,  on  the  ground  of  fraud.  So  far  as  fraud  is  concerned,  I  have 
DO  donbt  the  defence  u  good  anyahert.  But  there  is  no  fraud  where  both  vendor 
and  vendee  are  alike  igndrant  of  the  defect:  and  that  was  the  case  in  Gray  v. 
Handkinson.  In  a  note  to  that  case,  the  rule  of  the  decision  is  ascribed  to  the 
doctrine  that  a  sound  price  warrants  a  sound  commodity.  It  was  followed  by  the 
ease  of  Tbe  State  e.  Gaillard,  2  Bay,  11.  In  that  case,  the  defence  reited  opon 
the  gronnd  that,  when  the  land  was  sold,  a  plat  was  presented,  which  represented 
a  fine  copious  stream  of  water  running  nearly  through  the  centre  of  tbe  tnct, 
with  a  mill-seat  upon  it;  and  that  these  advantages  were  the  principal  induce- 
ments to  the  purchase:  that  tbey  had  failed,  inasmuch  as  the  supposed  atreiuB 
was  a  dry  gully  three-fourths  of  the  year.  In  ihat  case,  tbe  doctrine  that  a  sound 
price  warrants  a  sound  commodity  was  applied  to  land  as  well  as  to  personalty, 
and  that  by  the  general  terms  of  our  discount  law  a  defence  predicated  of  it  could 
be  set  up.    In  that  case,  the  verdict  of  the  jury  rescinded,  the  contract,  notwith- 
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Yejei  to  his  ancestor  b;  the  plaintiff,  pleaded  a  total  failure  of  title, 
but  did  not  aver  an  eviction,  and  the  court,  iu  reoogaizing  and  foUow- 


rtandiDg  the  contract  wti  executed  both  bj  the  execnUon  of  deeds  nnd  the  de- 
lireT7  of  poiBeuioD  to  the  vendee.  It  is' possible  that  that  case  might  stand  upon 
the  fnud  resulting  from  the  misrepreKntation  at  the  sale,  without  resorting  to 
the  wild  doctrine  that  there  wai  an  implied  warranty  from  the  price  paiS,  io  ad- 
ditioD  to  the  legal  covenants  of  seisin  and  quiet  enjoyment.  These  two  cases 
were  followed  b^  man;  others,  where,  from  misrepresentation  or  a  failure  of  cod- 
sideratioD,  in  part,  which  defeated  the  purchaser's  object  in  making  the  purcliaae, 
the  contract  was  rescinded.  The  extravagant  results  to  wliich  we  were  conducted 
may  be  illustrated  by  the  case  of  the  Commissioner  in  Equity  v.  Robert  R.  Fear- 
son  et  al.  In  that  case,  the  land  had  been  sold  under  a  decree  in  equity  in  the 
caae  of  Delilah  Peny,  by  her  committee,  v.  The  Executors  of  Aaron  Cotes, 
deceased,  and  purchased  by  the  defendant,  Pearson,  at  a  great  price.  He  rs- 
ceiTed  titles, — was  in  possession  for  years.  He  made  several  payments  on  his 
bond.  At  last,  when  sued,  he  succeeded  in  showing  that  there  was  an  outstand- 
ing title  to  an  undivided  share  of  about  one-eigbth  of  the  land,  in  persons  who 
were  not  parties  to  the  case  under  the  decree  in  which  the  land  had  been  sold. 
The  constitutional  court,  against  the  finding  of  a  jury,  allowed  the  defence,  and 
the  vendee  was  permitted  to  rescind  the  contract.  At  length,  however,  the  court 
awoke  to  the  tnischievons  consequences  of  allowing  such  defences,  and  in  the  cases 
of  (garter  v.  Carter,  1  Bail.  217,  Bordeaux  c.  Cave,  id.  250,  and  Westbrook  r. 
M^illan,  i4.  269,  undertook  to  retrace  their  steps.  In  those  cases,  they  de- 
clared that  where  the  contract  of  sale  was  executed  by  the  delivery  of  titles  and 
possession  to  the  purchaser,  and  be  had  not  been  evicted,  that  for  a  failure  of 
title  to  part  of  bis  purchase,  although  it  might  defeat  its  object,  the  amiraet  would 
not  be  racinded  t'n  a  court  of  law,  and  that  the  party  must  seek  relief  in  a  cottrt 
of  equity.  The  reasons  assigned  that  a  court  of  law  could  not  restore  the  par* 
tie*  to  their  original  condition  by  compelling  the  vendee  to  convey  the  title, 
which,  as  fkr  as  the  vendor  bad  title,  conveyed  a  good  legal  estate  to  him,  and 
to  account  for  rents  and  profits  to  the  extent  of  the  vendor's  title,  were  certainly 
tnie,  and  showed  that  in  such  a  case  a  rescission  at  law  could  not  take  place. 
The  rule  of  these  cases  was  admirably  explained  by  the  only  lurvivinj;  member 
of  the  excellent  conrt  which  pronounced  the  decisions  in  Carter  v.  Carter,  Boi^ 
deaox  v.  Cave,  and  Westbrook  v.  M'Millan,  in  the  case  of  Johnson  v.  Purvis,  1 
Hill,  326.  In  that  case,  Johnston,  J.,  said :  '  The  first  gronnd  of  this  motion  is 
founded  on  a  misconception  ofthe  cases  of  Carter  n.  Carter,  1  Bail.  217,  Bordeaux 
e.  Cave,  id.  260,  and  Hext  r.  Morgan,  decided  in  1829,  and  from  what  has  oactr 
riooally  fallen  from  the  bar  in  reference  to  these  cases,  I  am  led  to  conclude  that 
the  impression  is  not  unusual  that  want  of  title  in  the  vendor  of  land,  either  io 
whole  or  in  part,  is  not  a  good  defence  to  an  action  brought  at  law  to  recover 
the  purchase-money.  But  thtte  eata  inadeatt  no  nick  tiiie ;  (ha/  maintain,  Aow- 
«Mr,  that  a  court  of  law  eaimot  rueittd  a  contraelfoT  the  tale  of  land,  on  account 
of  a  partial  failure  of  cimtideration,  on  the  ground,  principiUly,  that  a  court  of 
law  hat  not  the  full  power  to  do  full  and  adequate  juxlice  to  Ike  pariie*.^  When 
these  observation*  are  understood  aa  applying  to  an  executed  contract  accom- 
panied by  possessio/i  of  the  land,  they  -give  a  perfect  exposition  of  the  rule  aa 
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iiig  the  authority  of  the  decisions  in  South  Carolina  and  Pennsyl- 
vania,  said,  "  The  vendee  muBt,  by  competent  andsufBcient  evidence, 
establieh  the  existence  and  validity  of  the  outstanding  tiUe,  bat 
-when  tlmt  ia  done,  there  is  no  reason  why  his  remedy  should  be 
delayed  until  disturbed  in  tlie  eujoymentof  the  laud,  and  this  evMi 
vheu  the  defeudaQt  is  in  possession."' 

The  leading  case,  however,  iu  that  Stat«  is  Cooper  v.  Singleton,' 
where  in  an  action  on  a  note  given  for  the  purchase-money  of  laad 
which  had  been  conveyed  with  a  covenant  of  general  warrant, 
the  defendant  pleaded  an  outstanding  title  as  to  one-half  thereof, 
but  did  not  allege  that  an  eviction  had  either  taken  place  or 
was  threatened,  and  upon  demurrer,  the  court  held,  after  com- 
menting upon  the  Pennsylvania  cases,'  that  such  allegation  was 
not  necessary,  for  "  where  there  was  clearly  uo  title  in  the  ven- 
dor, the  purchaser  is  not  compelled  to  pay,  and  then,  after  eviction, 
seek  hie  remedy  on  the  covenants  of  bis  deed,"  but  it  was  also  held 
that  the  vendee  must  clearly  prove  the  existence  of  the  outstand- 
ing title,  and  his  own  want  of  knowledge  of  the  defect  at  the  time 
of  bis  purchase,  and  as  the  plea  was  not  sufficiently  certain  in  theM 
respects  the  demurrer  was  sustained,'  and  it  was  further  said  that 

nttl«d  by  the  Conrt  of  Appeals  in  1829,  aod  ever  aiuce  inflexibly  msinttined  bj 
tiie  law  court."  See  aUo  the  cases  noticed  in  Meuu  o.  BrickeU,  2  Hill,  143,  mi 
Abercrombie  d.  Owings,  3  Kcb.  127. 

'  Tarpleyf.  Foagc,  2Tez.  189.  "  On  what  ground,"  said  tbe  court,  "  cooU 
proof  of  the  defence  set  up  in  the  answer  be  refused  P  It  may  possibly  have 
been  on  the  groand  (and  this  supposition  receives  some  countenance  from  the 
argument  of  the  appellant  in  this  court)  that  ibe  defendant  had  not  been  judi- 
dally  ejected  from  the  premiaes  —  and  that  until  eviction  the  defeuce  was  unavail- 
able. But  why  should  the  defendant  be  postponed  until  actual  eviction,  when 
redress  would  very  frequently  be  hopeless  P  Where  the  rendor  has  impliedly  or 
expressly  warranted  fais  authority  to  sell,  and  it  appear  afterward  that  bis  title  U 
intrinsically  defective,  or  thure  Is  sufficient  evidence  of  a  valid  subaiating  out- 
standing title  in  others,  it  would  operat«  with  great  injustice  to  compel  the  pntw 
chaser  to  pay  the  purchase-money,  and  then,  aiter  final  eviction  consequent  on  a 
haraseing  litigation  of  the  title,  to  instilute  a  new  action  on  the  covenanta  of  the 
conveyance  against  the  vendor." 

•  19  Tex.  260.  ■  Infra,  p.  618  et  tq. 

*  "  AiUirlbe  title  has  been  passed,"  aaid  the  court,  "  and  tiie  deed  executed,  tfaa 
purchaser  cannot,  according  to  the  doctrine  in  England  and  in  most  of  the  Statea, 
resiil'lhe  payment  of  the  purchase- money  on  the  ground  merely  of  defect  or 
failure  in  the  title.  Where  there  has  been  no  Ihindulent  representations  on  the 
part  of  the  vendor  as  to  the  title,  the  general  rale  is  that  the  vendee  under  a 
deed  must  pay  the  purchase-money,  and  rely  upon  the  covenants  iu  his  warrant 
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in  the  case  of  a  total  or  partial  failure  of  title,  the  vendee  Bhould 
offer  to  recoQve;  the  land  or  so  much  thereof  a^  to  which  the  title 
had  failed.^ 

This  case  has  been  consiatentlf  followed,  and  it  is  well  settled  in 
that  State  that  a  vendee  may,  before  eviction,  detain  the  unpaid 
purchase-money  whenever  there  has  been  a  total  or  partial  failure 
of  title,  but  ID  order  to  entitle  liim  to  this  relief  he  must  prove 
beyond  doubt  that  tJiere  is  a  paramonnt  title  under  which  he  ia 
liable  to  be  evicted,'  and  it  must  also  clearly  appear  tliat  he  was 
ignorant  of  its  exietenoe  until  after  the  delivery  of  his  deed,^  for  if 
he  purchased  with  knowledge  of  the  defect,  he  will  be  compelled  to 
await  an  eviction  and  then  rely  upon  the  covenants.* 

for  redresa ;  and  if  there  be  no  fraud  and  no  coTentuit4,  he  ii  not  entitled  to 
taj  relief.  Bat  such  is  not  tbe  rule  u  recognized  by  the  courts  of  this  Stat«. 
The  doctrine  in  Tarpley  e.  Fonge,  2  Tex.  199,  h  to  the  effect  that  though 
there  msj  be  a  deed  with  covenants  of  warrantj,  yet  the  Tendee  maj  remst  the 
payment  of  the  purchase-money  in  cases  where  the  title  has  tamed  out  to  be 
wholly  defective,  or  there  be  a  valid  outstanding  title  iu  others ;  that  where  there 
clearly  was  no  title  in  the  vendor,  the  purchaser  is  not  compelled  to  pay,  and 
then,  after  eviction,  seek  hia  remedy  on  the  covenants  of  his  deed,  especially 
where  the  vendor  is  or  teay  probably  be  ituolvent  or  beyond  the  reach  of  the 
CODit.  The  rule  in  that  case  is  not  upon  the  ground  of  fraud  in  the  vendor,  bnt 
of  such  failure  of  title  as  exposes  the  vendee  to  danger,  or  in  fact  to  the  certain^ 
of  eviction.  The  plea  in  the  case  on  hand  avers  the  title  of  the  vendor  to  be 
defective,  but  does  not  state  when  that  fact  came  to  his  knowledge.  He  alleges 
merely  defect  of  title,  and  be  certainly  should  aver,  in  order  to  show  that  he  haa 
equity,  that  be  did  not  know  of  the  defect  at  the  time  of  sale.  If  he  be  ex- 
empted from  the  necessity  of  abiding  eviction,  and  then  resorting  to  his  covenants, 
he  should  aver  such  facts  as  would  in  equity  and  justice  entitle  him  to  relief; 
.  .  .  and  if  he  have  a  deed  with  warranty,  he  ought  not  to  be  released  from  pay- 
ment, unless  in  case  of  fraud  on  the  part  of  the  vendor,  or  of  defect  in  the  title 
not  known  to  the  vendee  at  the  time  of  sale.  He  cannot  be  required  to  prove 
a  negative,  but  he  can  prove  the  facta  and  circumstances  of  the  sale,  and  if 
from  these  no  Inferences  arise  that  the  purchase  was  to  be  at  his  risk,  and  do 
proof  establishing  tncb  fact  is  offered  by  the  vendor,  he  ought  to  be  let  into  hia 
defence." 

<  See  Demaret  v.  Bennett,  29  Tex.  26S,  and  infra,  Ch.  XV. 

■  Woodward  n.  Bodgers,  SO  Tex.  176 ;  Cook  v.  Jackson,  id.  209 ;  Johnson  «. 
Long.  37  id.  21 ;  Demaret  t.  Bennett,  39  id.  263. 

■  Brock  V.  Southwick,  10  Tez.  65 ;  Herron  b.  De  Bard,  34  id.  181. 

'  Demaret  v.  Bennett,  29  Tex.  263.  The  result  of  ^e  authorities  vru  thns 
stated  in  this  case:  "A  purchaser  who  has  gone  into  possession  under  a  deed  with 
warranty,  without  any  notice  of  a  defect  in  the  title,  may  resist  the  payment  of 
the  porchase-money,  by  showing  his  title  to  be  worthless,  and  the  existence  of  a 
superior  outstanding  title  by  actual  ooMer,  or,  what  is  tantamount  to  the  same,  an 
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The  doctrine  which,  from  an  early  day,  has  previuled  in  Pennsyl- 
vania as  to  the  purchaser's  right  to  detain  the  purcliaae-money  after 
the  execution  of  his  deed,  by  reaaou  of  an  incumbrance  or  defect  of 
title,  is  believed  to  be  peculiar  to  that  State,  though  as  respects  his 
right  toreeovBT  back  what  has  been  already  paid,  the  law  that  has  been 
referred  to  aa  prevailing  elsewhere^  is  there  fully  recognized  and 
enforced.  In  early  cases  in  that  State,"  the  maxim  of  caveat  emptor 
in  the  sale  of  real  estate,  was  adverted  to,  and  in  Dorsey  v.  Jack- 
man,^  the  plaiutiff,  on  paying  his  purchase-money,  took  from  the 
defendant,  his  veudor,  a  mere  assignment  of  a  oommissioner's  deed 
under  a  tax  sale,  and  on  discovering  that  it  conveyed  no  title, 
brought  suit  to  recover  the  amouut  of  the  purchase-money,^  and 
uuder  the  charge  of  the  court  below  obtained  a  verdict,  but  the 
judgment  was  reversed  on  error,  on  the  ground  that  there  being  no 
implied  warranty  in  the  sale  of  real  estate,  a  purchaser  who  had  neg- 
lected to  protect  himself  by  proper  covenants  could  not  in  an  action 
for  money  had  and  received  recover  what  he  had  already  paid  ;  and 
this  rule,  which  is  in  accordance  with  all  the  decisions  elsewhere, 
has  been  consistently  adhered  to."  In  delivering  their  opinions, 
however,  two  of  the  court  suggested  that  a  distinction  might  exist 
as  to  the  purchaser's  right  to  detain  so  much  of  the  purchase- 
money  as  should  remain  unpaid,  but  a  definite  expression  of  opin- 
ion on  this  point  was,  it  was  said,  reserved  until  the  determination 
of  a  case  that  had  already  been  argued. 

indisput&blft  superior  ontatanding  title  and  that  be  ia  liable  to  be  evicted.  Bnt 
when  the  purchaser  goea  into  posaesaton  under  a  deed  with  wtrrantjr,  and  with 
notice  of  the  defecta  in  the  title,  there  ire  do  equitable  grounda  apon  which  he 
can  withhold  the  purchase-monej  for  failure  of  the  title,  for  the  tranaacttoa  atill 
remaina  aa  the  vendee  understood  it  to  be  at  the  date  of  the  purcbase,  and  he  will 
be  forced  to  await  eviction  and  then  rely  upon  the  covenanta  in  his  warrantj  for 
tlie  damages  arising  from  the  breach  of  the  same." 
'  See  *apra,  p.  667. 

■  Boyd  o.  Bopst,  3  Dall.  91 ;  Cain  n.  Henderson,  2  Bbn.  108. 

*  1  Serg.  &  Rawie,  42. 

*  The  plaintiff  having  found  out  the  true  owner,  purchased  tbe  title  of  him, 
but  this  in  tbe  caae  of  a  deed  witboat  covenants  is  an  immaterial  point ;  see 
infra,  p.  628. 

■  Lightj  V.  Shorb,  8  Pa.  R.  447 ;  Ker  v.  Kitchen,  7  Barr,  466.  It  may  bo 
proper  to  repeat  that  even  wher«  there  are  covenants,  the  purchaser's  righta 
roust  be  asserted  in  an  action  of  covenant,  and  not  in  an  action  of  aaaumpsit. 
See  tupra,  p.  686. 
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That  case  was  Steiiihauer  v.  Wittaan,'' decided  in  1815  —  the 
leading  autliority  in  Fennnsylvania  as  to  detention  of  the  purchaae- 
moDef.  The  defendant's  intestate  having  received  a  deed  with  a 
covenant  of  warranty  limited  to  the  acts  of  the  vendor,  gave  a  mort- 
gage for  the  purchase-mouey,  and  in  an  action  on  this  mortgage 
evidence  was  admitted  to  prove  that  the  purchaser  had  been  evicted 
from  part  of  the  mortgaged  premises  under  a  title  paramount  to 
tliat  of  the  plaintiff,  and  of  course  not  covered  by  his  covenants. 
The  admission  of  this  evidence  was  assigned  for  error  by  the  plain- 
tiff, on  whose  belialf  it  was  urged  that  to  make  him  liable  lieyond 
the  extent  of  his  covenants  would  be  to  confound  all  distinction 
between  limited  and  unlimited  covenants,  and  be  a  violation  of  the 
agreement  of  the  parties;'  and  the  court,  while  admitting  that 
if  the  question  were  new,  it  might  be  difficult  to  answer,  said,  "But 
principles  have  been  established  which  are  adverse  to  the  plaintiff's 
reasoning,  and  must  be  considered  as  the  law  of  the  land.  Tlie 
plaintiff  does  not  deny  that  the  matter  offered  by  the  defendant 
would  have  been  a  good  defence,  if  the  contract  had  rested  on  arti- 
cles by  which  the  plaintiff  had  ^reed  to  convey,  aud  the  defend- 
ant had  covenanted  to  pay  the  purchase-money :  and  yet  if  these 
arUctes  had  only  bound  the  plaintiff  to  convey  with  covenant  of 
special  warranty,  it  would  have  been  as  much  against  the  spirit  of 
the  contract  to  make  him  responsible  for  an  eviction  under  a  title 
paramount,  as  it  is  now,  after  he  has  conveyed  with  a  covenaut  of 
'special  warranty.  A  distinction  has  been  established  between  pur- 
chasers who  have  paid,  and  who  have  not  paid,  the  purchase-money. 
Those  who  have  paid  have  no  relief,  but  those  who  have  not  paid 
are  relieved,  in  case  of  an  eviction  or  manifest  failure  of  title. 
There  is  a  dictum  to  this  purpose  by  Lord  Commissioner  Bawlin- 
Bon,'  and  tlie  point  was  directly  decided  in  an  anonymous  case,  2 

>  1  Setg.  &  Rawie,  438. 

*  Sngdea  on  Vendors,  and  Bree  0.  Holbeck,  Dong.  654,  aupra,  p.  C67,  n.  3, 
were  the  lullioritieB  relied  on  for  the  plaintiff. 

'  The  didum  thus  referred  to  is  in  an  aaonfraoas  cms  in  2  Freem.  106.  A 
bill  filed  to  relieve  a  purchaser,  on  the  ground  of  a  fraudulent  representation  of 
valoe,  WM  diimissed  because  of  his  lachet,  "  and  a  case  was  cited  by  the  Lord 
Keck.  A  parchaser  brought  his  bill  to  be  relieved  irhere  incumbrances  were 
concealed,  but  was  dismiued,  for  he  ought  to  hate  provided  against  it  bj  cove- 
nant; but  it  was  said  hy  Bawlinson,  that  if  the  purchaser  had  in  that  case  had 
money  in  his  hands,  that  this  court  would  have  helped  him,  but  not  after  he  had 
paid  his  money." 
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Cases  in  Ohwicery,  19.*  The  case  of  Tonrville  v.  Naah  '  is  also 
worthy  of  consideration,  although  not  directly  in  point.  There  the 
parchaser  paid  part  of  the  money,  and  gave  bond  for  the  residne. 
After  giving  bond,  and  before  payment,  he  received  notice  of  an 
equitable  lien  on  the  land  which  he  had  purchased,  and  it  was  held 
that  he  should  be  subject  to  the  lien,  although  he  contended  that  the 
notice  came  too  late,  because  he  had  no  defence  agunst  the  bond. 
But  the  Lord  Chancellor -answered,  that  though  tliere  was  no  de- 
fence at  law,  yet  equity  would,  in  euch  a  case,  stop  payment  of  the 
money  due  ou  the  bond."  I  have  reason  to  believe  that  the  courts  (^ 
this  State  have  been  governed  by  the  principles  of  the  ease  in  2 
Cases  in  Chancery,  19,  so  that  to  set  up  a  different  rule  now  would 
create  confusion."     The  judgment  was  therefore  affirmed. 

It  is  familiar  that  the  absence,  for  just  a  century,  of  a  court  of 
equity  in  Pennsylvania  gave  rise  to  the  practice  of  exercising  equi- 
table jurisdiction  through  the  medium  of  common-law  forms.* 
Such  a  practice  would  fully  aooount  for  the  application,  ia  Steio- 
hauer  V.  Witman,  of  such  equitable  principles  as  regulated  the 
rights  of  the  parties  to  contracts  when  executed,  but  it  would 
Dot  account  for  the  application  of  such  equitable  principles  as 
govern  exeeutoty  contracts.  The  difference  between  these  two 
principles  has  already  been  referred  to  as  a  broad  one  '  —  before 
the  consummation  of  the  contract  by  the  execution  of  the  deed 
the  right  of  the  purchaser  to  a  title  clear  of  defects  and  in- 
cumbrances is  uudoubted  —  after  that  time,  his  rights,  both  at  law 
and  in  equity,  depend  solely  on  his  covenants  for  title.  It  is  obvious 
that  the  doctrine  of  Stelnhauer  v.  Witman  was  to  wipe  out  this 
distinction,  and  the  result  of  this  decision,  added  to  that  of  Dorsejr 
V.  Jackson,  of  course  gave  a  purchaser  greater  rights  as  a  defend- 
ant tlian  he  could  have  as  a  pluntitf. 

'  Tbiscue(wbichbMbeeiialreadycitedat  length,  «(9>ra,  p.  668,  n.)liMahrKyi 
Iwen  deemed  u  of  donbUtil  authenticity  and  authority,  and  eren  in  PennaylTanis 
has  been  said  to  be  "  not  worthy  of  a  moment's  coDBideration ;  "  Light}-  v.  Shoili, 
S  Fa.  R.  4fil. 

■  3  P.  Wnu.  307. 

'  It  miut,  however,  be  observed  of  iMa  case  of  Toarville  e.  Nub  that  tb* 
contract  was  not  executed,  bnt  execatoi7.  If  it  had  been  executed  by  a  c<Ri- 
veyance  containing  no  covenant. which  included  the  lien  in  question,  equity  coold 
ikot  have  relieved  the  pnrchaser ;  see  tapra,  p.  667. 

*  For  a  sketch  of  this  Pennsylvania  iystem,  see  Lanasat  on  Equity  in  Ponn^l> 
vania,  .and  the  mpplementu]'  treatise,  Bawle  on  Equity  in  PennsylvaiuA. 

*  Supra,  p.  666. 
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The  doctriae  announced  in  Steiuhauer  v.  Witmaa  was  afiBrmed 
in  a  case  decided  in  1819,^  and  although  always  adhered  to,  haa 

'  Hart  V.  Porter,  6  Serg.  A  Ranle,  301.  The  plaiDtiffa  faaving  bronght  niit 
in  the  court  below  on  three  notei  given  for  the  pnrchAM-money  of  land  sold  to 
the  defendant  with  specul  jnmnty,  the  ktter  proved  an  ontstanding  title  of 
dovrer  in  the  wife  of  a  former  ownor^to  rebut  which  the  pUintiffs  ofisred  in  evi- 
dence a  release  from  her  husband  and  herself,  »nb«equent  to  the  commencemeot 
of  the  luit ;  which  the  court,  under  objection,  admitted,  and  then  charged  the 
jury  that  as  there  had  been  no  previous  agreement  to  convejr  the  land  free  from 
incumbnuices  —  u  the  iucumbrance  existed  at  the  time  pf  the  purchase  made 
bj  the  defendant — as  he  bad  a  full  opportunity  of  making  himself  acquainted 
with  the  circumitancea  of  the  title,  and  accepted  a  conveyance  without  general 
warranty,  he  could  not  then  avail  himself  of  any  defect  of  title  as  a  defence  to 
the  action,  and  was  answerable  for  the  whole  of  the  porchase-money.  Upon 
writ  of  error  to  the  Supreme  Court,  it  was  there  beld  ibtf  tbe  evidence  had  been 
properly  admitted,  but  the  judgment  wif  reversed  upon  the  ground  of  tbe 
charge.  The  court,  in  referring  to  Sceinfaauer  i>.  Witman,  said,  "  As  the  opinion 
of  the  court  in  that  case  was  unanimoas,  the  law  must  be  considered  as  settled. 
I  will  freely  confess  that  it  was  not  without  conHidarable  reluctance  I  agreed  to 
the  principle  established  in  that  case,  nor  did  I  make  up  my  mind  nntil  I  had 
taken  pains  to  asce^n  what  had  been  the  understanding  and  practice  in  this  Stata 
far  a  great  length  of  time.  Being  at  length  satisfied  that  the  prevailing  ofMnion 
among  lawyers,  judges  and  men  of  business  had  been  that  until  payment  of  the 
purchase- money  the  vendee  might  avail  himself  of  a  defence  founded  on  defect 
of  title,  even  where  he  had  accepted  of  a  conveyance  with  apecial  warranty  only, 
I  thoDgfat  it  incumbent  on  me  not  to  oppose  a  priociple  in  which  there  was 
nothing  contrary  to  equity.  Indeed  the  objections  to. this  principle  are  not 
fouided  BO  mnch  on  equity  as  on  polity  and  convenience.  For  where  one  partjr 
intended  to  convey,  and  the  other  ezpeeled  to  reoeive  a  good  titie,  it  is  but 
equity  that  the  purchaser  should  have  relief  in  case  of  any  defect  of  title, 
although  there  was  no  express  agreement  to  that  purpose.  Where  the  intent  wjw 
Qal  tbe  purchaser  should  ran  tlte  risk  of  title,  there  is  not  a  word  to  be  said  for 
liim  And  such  intent  may  be  fairly  inferred  where  he  knew  of  the  defect  at  the 
time  of  purchase,  and  made  no  provision  against  it  in  his  agreement.  Consid- 
ering then  that  it  was  decided  in  the  case  of  Steinhauer  v.  Witman,  that  a  purchaser 
not  having  paid  his  money  may  defend  himself  under  a  defect  of  title,  where 
part  of  his  purchase  has  been  evicted,  although  he  has  accepted  a  conveyance  with 
DO  mom  than  special  warranty,  and  considering  that  wlfere  there  has  been  no  evic- 
tion it  would  be  against  equity  to  compel  payment  of  the  whole  parchase-money 
for  a  defective  title,  I  am  of  opinion  that  the  charge  of  the  Court  of  Common 
Reas  was  erroneous.  The  judgment  therefore  should  be  reversed.  It  is  to  be 
understood  that  this  opinion  is  confined  to  the  case  of  a  purchaser  who  has  no 
covenants  on  which  he  can  have  recourse  to  the  seller.  Where  such  covenanta 
exist,  it  is  not  meant  now  to  say  at  what  time  or  in  what  manner  tbe  purchaser 
is  to  have  his  remedy  on  tbem." 

It  is  difficult  to  perceive  why  the  judgment  was  rerened  in  this  caae,  since,  by 
the  evidence,  wbidi  the  Supreme  Coon  held  to  have  been  properly  admitted,  it 
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been  qualified  and  explained  in  many  subsequent  cases,^  whose  re- 
sult may  be  stated  in  general  terms  to  be  tbat,  in  Penuaylvauia,  a 
purchaser  may  defend  himBelf  from  payment  of  the  purchaBO-money 
by  reasOQ  of  a  clear  outstanding  defect  or  incumbrance,  unless  the 
intention  was  that  he  was  to  run  the  risk  of  it.^  Such  an  inteutton 
may  be  either  matter  of  proof  or  matter  of  implication,  and  the  most 
material  circumstances  are,  in  general,  notice  on  the  part  of  the 
•  purchaser,  combined  with  the  presence  or  abseuce  of  covenants 
which  include  the,  defect  or  incumbrance,  or,  in  otlier  words,  as 
stated  in  a  recent  case,  the  doctrine  in  Pennsylvania  is  that  *'  if  the 
consideration-money  for  land  has  not  been  paid,  the  purchaser, 
unless  it  plainly  appear  that  he  has  ^preed  to  run  the  risk  of  the 

appeared  that  at  the  time  of  the  trial  tlie  0nl7  outatanding  title  which  waa  relied 
OQ  h;  the  defendant  had  been  extinguiabed,  and  for  an;  tiiiag  that  appeared  upon 
the  record  a  aecond  trial  muit  therefore  have  resulted  similarly  to  the  firat. 
This  case  should  be  read  in  connection  with  Ludwick  e.  Hantzinger,  tn/Vo,  pp. 
624,  n.,  629,  n.  3. 

■  Thus  in  Friedlj  c.  ScbeeU,  9  Sei^.  &  Rawle,  161,  where  (as  also  in 
Auwerter  t.  Hathiot,  id.  403,  and  W^dler  p.  Farmers'  Bank  of  Lancaster,  11 
id.  134)  the  doctrine  was  held  not  to  apply  to  purchasers  at  a  sheriff's  sale,  Mr. 
Justice  Duncan  said :  "  Steinhauer  v.  Witman  is  not  welt  understood.  It  doea 
not  go  to  the  wild  length  as  some  have  supposed,  tbat  a  man  who  purchases  a  title 
-  with  all  its  defects  and  imperfections,  and  whose  conveyance  contains  no  covenaata 
of  warranty,  is  not  bound  to  pay  the  bonds  he  has  given  for  it.  For  Mr.  Justice 
Yeates,  the  great  advocate  for  the  departure  from  the  general  rale,  botb  of  law 
and  equity,  of  caetat  emptor  Id  the  sale  of  lands,  yet  restrains  its  ofieration*,  for 
hf  puts  it  on  a  very  rational  principle.  The  obvious  and  plain  rule,  he  ^ys,  ia, 
what  was  the  true  meaning  of  the  contracting  parties;  was  it  contemplated 
mutually  that  the  purchaser  should  bold  the  land  under  a  good  dtle,  or  that  be 
should  run  his  chance  of  getting  a  title,  and  be  exposed  to  all  haaards  P  " 

So  in  the  case  of  a  sale  by  authority  of  the  Orphans'  Court,  the  rule  of  eapeal 
emptor  is  of  course  held  to  apply ;  Bashore  c.  Whisler,  3  Watts,  493 ;  also  Fox 
V.  Menscb,  3  Watts  &  Serg.  416 ;  King  v.  Gunnison,  4  Barr,  171 ;  Kennedy's 
Appeal,  id.  149.  So  in  cases  of  sales  by  sheriffs,  commissioners  and  the  like, 
the  purchaser,  from  the  very  nature  of  the  transaction,  necessarily  buys  at  hit 
own  risk,  and  cannot  detain  the  purchase' money  under  any  circumstances  by 
reason  of  incumbrances  or  defects  of  title;  Friedly  v.  Scheeti,  9  Serg.  &  Bawle, 
161,  and  tapra,  p.  61.  The  converse  of  this  rule  t^jpUes  in  cases  of  a  partiUoD 
and  exchange,  in  both  of  which  a  warranty  is  implied ;  Seaton  n.  Barry,  4  Watts 
&  Serg.  184.  But  it  has  been  well  said  by  Gibson,  J.,  that  "  the  greatest  prac- 
tical evil  of  the  doctrine  (of  Steinhauer  e.  Witman)  is  that  it  subjects  the  con- 
tract to  the  control  of  a  jury,  prone  to  forget  that  to  cut  a  man  loose  from  hu 
bargain  from  motives  of  humanity  is  the  rankest  injustice;  and  from  this  it 
would  seem  sound  policy  to  extend  it  no  further  than  it  has  been  already  carried;" 
Lighty  v.  Shorb,  3  Fa.  461. 

*  See  Lloyd  v.  Farrell,  12  Wright,  73. 
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title,  may  dafend  himself  in  aa  action  for  the  purchase-money  by 
showing  that  the  title  was  defective,  either  in  whole  or  in  part, 
whether  there  was  a  covenant  of  general  warranty  or  of  right  to 
convey,  or  quiet  enjoyment  by  the  vendor  or  not,  and  whether  the 
vendor  has  executed  a  deed  for  the  premises  or  not."  ' 

The  cases  can  perhaps  be  divided  into  three  classes  :  — 

First  Where  the  defect  or  incumbrance  is  unknown. 

Second.  Where  there  is  a  kuown  defect  or  incumbrance  and  no 
covenant. 

Third.  Where  there  is  a  covenant  against  a  known  defect  or 
incumbrance . 

First.  Where  the  defect  or  incumbrance  is  unknown  to  the  pur- 
chaser, it  is  of  course  impoBsible  that  he  could  have  intended  to 
run  the  risk  of  it,  and  hence  two  queations  arise :  first,  what  de- 
fects or  incumbrances  will  entitle  the  purchaser  to  detain  the  par- 
chase-money  ;  and,  secondly,  what  will  be  deemed  aa  absence  of 
notice  on  his  part. 

With  respect  to  the  character  of  the  defect  or  incumbrance,* 
although  it  is  at  times  said  that  the  contract  ia  still  executory  as  to 
the  unpaid  purchase-money,  yet  this  must  not  be  understood  to 
mean  that  a  purchaser  will,  after  the  execution  of  his  deed,  have  a 
right  to  detain  the  purchase-money  in  every  case  in  which  equity 
would  refuse  to  decree  specific  performance  by  him.  While  on 
the  one  hand  it  is  not  necessary  that  an  eviction  should  have 
taken  place,'  or  the  incumbrance  have  been  paid  off  by  the  pur- 

>  Toungnun  d.  LJnn,  2  P.  F.  Smith,  418,  per  Woodward,  C.  J. 

'  It  is  ecarcely  neoeaa&ry  to  lay  thtt  tbe  character  of  the  defect  or  iocnm- 
brdnce  mast  be  lanful,  m  diBtiDguished  from  a  tortiout  interruption ;  tapra,  p. 
133 ;  Spear  v.  Alliaon,  8  Harria,  200. 

'  Caraahane.  Hall,  Addiaon,  137;  Goncher  o.Helmbold,  1  Miles,  407;  Hart 
r.  Farter,  5  Serg.  &  Rawle,  301 ;  Share  o.  Anderaon,  7  id.  61.  "  The  effect  of  in- 
cnmbrances,"  it  was  uid  in  the  latter  case,  "  at  showing  failure  of  consideration, 
or  a  defo'.'t  in  the  title,  is  certsinlj  different  in  PenDsylvania  from  what  it  is  in 
England ;  there,  an  eviction  at  law  a  an  indiapenaable  ingredient  of  a  claim  for 
relief  agaiDit  payment  of  the  purchase-moDey.  Here,  it  is  sufficient  that  eviction 
mag  take  place,"  aad  this  was  repeated  in  Beaupland  v.  McKeen,  4  Casej, 
130,  but  it  was  added  with  great  correctneiB  by  Woodward,  J.,  who  delivered 
the  opinion,  "This  is  a  very  delicate  gronnd  on  whicb  to  adminisler  jastice 
to  vendors  and  vendees,  for  in  determining  the  possibility  of  an  eviction 
we  have  not  before  oi  the  paramoont  claimant  on  whose  will  and  rights  ibe 
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ch&ser,^  jet  on  the  other,  it  will  not  be  sufficient  that  the  title  can 
be  shown  to  be  merely  doubtful,  or  the  incumbrance  merely  con- 
tiiigent,^  and,  unleea  its  character  be  Buch  aa  to  defeat  the  purchase, 

liability  to  eTJctioo  depends.  Possiblj  lie  hu  do  rights,  aa  would  appear  the 
momeDt  he  attempted  to  auert  them  —  or  if  he  have  right*  it  ii  posaibla  he  may 
aerer  attempt  to  assert  them  —  and  in  either  case  it  would  be  against  c-onseieDre 
and  equity  to  allow  the  purchaser  to  keep  the  land,  on  which  so  uasubstantial  a 
cloud  rests,  and  the  price  aho  which  he  agreed  to  pay  to  the  party  who  pot  him 
into  poaaesaion," 

The  purchaser  may  of  coarse  by  his  own  acts  deprive  himself  of  bia  defence 
firom  payment  of  the  purchase-money,  as  in  Gilkeion  d.  Snyder,  8  Watta  &  Serg. 
200,  where  a  third  person  having  adranced  money  to  the  vendor  in  part  payment 
of  the  purchase-money,  upon  the  representations  of  the  purdiaser  that  he  wonld 
be  safe  in  so  doing,  it  was  held  that  the  latter  could  not,  in  an  action  on  a  bond 
given  for  the  amount  thus  advanced,  defend  hhuself  by  reason  of  a  defect  of  title. 
So  in  Harper  d.  Jeffries,  6  Whart.  26,  the  defendants  gave  ten  bonds,  each  to 
secure  $500,  for  the  pnr<;ha«e-money  of  a  honsa,  which  they  soon  aiter  discovered 
had  been  previously  mortgaged  by  the  vendor  to  the  Bank  of  Pennsylvania  for 
(2,470.  The  vendor  thereupon  conveyed  to  the  defendants  Other  premises,  in 
order  to  indemnify  them  from  this  mortgage,  and  the  defendants  at  different 
limes  thereafter  p^d  off  the  respective  amounts  of  several  of  the  bonds  to  the 
persons  to  whom  they  had  been  assigned  by  the  vendor.  The  premises  whicb 
liad  been  conveyed  by  way  of  indemnity  were  afterwards  sold,  under  prior  incum- 
brances, for  le«s  than  the  amount  required  to  satisfy  them,  and  the  honsa  waa 
soon  afterwards  sold  by  the  bank  under  its  mortgage  for  less  than  the  amount 
doe  upon  it.  Under  these  circumstances  it  was  held  bj  the  court,  reversing  the 
judgment  below,  that  the  defendants  were  not  entitled  to  any  defence  &om  pay- 
ment of  the  purchase-money." 

'  Thus  in  Poke  v.  Kelly,  13  Serg.  &  Bawle,  ISA,  although  the  purchaser  had 
actually  paid  off  an  outstanding  mortgage,  it  was  held  by  the  court  that  its  pay- 
ment was  not  necessary  in  order  to  enable  the  defendant  to  deduct  its  amount 
from  tbe  purchase-money.  So  in  Roland  r.  Miller,  3  Watts  &  Sei^.  390,  where 
the  title  of  the  vendor  was  subject  to  charges  in  favor  of  the  heirs  of  the  former 
owner,  a  conditional  verdict  was  found  for  the  plaintiff,  with  stay  of  execution 
until  releases  from  these  heirs  should  have  been  obtained. 

■  Culler  D.  Motzer,  IS  Serg.  &  Rawle,  356 ;  Fenn  v.  Preston,  2  Rawle,  19. 
"  I  do  not  wish,"  said  Kennedy,  J.,  in  Lndwick  v.  Huntringer,  6  Watts  &  Serg. 
58,  "  to  be  understood  as  saying  that  a  superior  title  outstanding  in  a  third  per- 
son,  when  shown  clearly  to  exist  and  that  he  claims  the  land  by  virtue  of  it,  w 
not  be  a  good  defence  against  payment  of  the  purchase-money  or  any  portion 
thereof,  though  a  deed  of  conveyance  has  been  executed  by  the  vendor  to  tbe 
vendee,  unless  it  was  explicitly  agreed  and  understood  between  them  at  the 
time  that  the  vendee  was  to  take  the  title  of  tbe  vendor,  sneh  as  it  was,  at  his 
own  risk;  on  the  contrary,  I  admit  that,  according  to  the  authorities,  it  will  be 
a  good  defence.  But  1  wish  to  be  distinctly  understood  as  laying  down  the  prin- 
ciple that  in  order  to  make  such  outatandiug  title  a  good  defence,  in  such  cases  it 
muat  be  clearly  shown  to  b«  indubitably  good,  and  that  the  land  is  aotttally 
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{as  tor  example  by  requiring  the  whole  of  the  unpaid  purchaa&- 
money  forlta  removal),  the  purchaeer  is  not  allowed  on  this  ground 

darned  under  it.  It  is  proper  however  to  observe  th&t  a  diflbrent  principle 
govenu  where  th«  contract  for  the  purohue  of  the  land  reniainB  in  Jieri,  and  tha 
action  a  brought  on  the  contract  itself  with  a  view  to  enforce  the  payment  of  the 
pnrchaae-money  according  to  ita  terma.  There,  if  it  should  appear  that  the  title 
of  the  vendor  to  the  land  ii  anywise  doubtful,  the  vendee  will  not  be  held  bound 
to  pajtbe  purdiase-money  for  it;  Stoddartr.  Smith,  6  Binn.  366  (tuid  le^tupra, 
p.  fi65),  unless  it  should  also  appear  that  he  had  expreBsly  agreed  to  do  so; 
Dorsej  v.  Jackmau,  1  Serg.  &  Rawie,  42;  Pennsylvania  v.  Simms,  Addison,  9" 
(for  the  point  actually  decided  in  this  case,  see  tupra,  p.  618)  ;  and  these  views 
were  cited  and  approved  in  Crawford  v.  Murphy,  10  Harris  (Pa.),  87,  and  , 
Beaupland  v.  HcKeen,  1  Casey  (Pa.),  131 ;  Toungman  v.  Linn,  2  P.  F.  Smith, 
413.  In  Brick  t).  Coster,  4  WatU  &  Serg.  494,  the  court  held  an  affidavit  of 
defence  insufficient,  because  it  did  not  allege  tho  validity  of  the  adverse  clsim,  or 
at  least  the  defendant's  belief  in  their  validity.  The  remarks  of  Yeates,  J.,  ia 
Stoddart  p.  Smith,  that  "  a  man  will  not  be  compelled  to  pay  for  lands  which  he 
has  purchased,  though  even  with  general  warranty,  where  it  plainly  appears  that 
he  cannot  obtain  a  good  right  therefor,"  were  obiter  dida  in  the  case,  which  was 
one  where  no  deed  had  been  executed,  and  they  must  be  considered  as  limited  to 
the  application  pointed  out  in  Ludwick  e.  Huntzinger. 

The  distinction  noticed  in  that  case  as  to  the  ri^ts  of  the  parties  while  the 
contract  is  stilt  executory,  and  alter  it  has  been  consummated  by  the  execution 
of  the  deed,  although  by  no  means  so  broad  a  one  as  exists  elsewhere  (see  supra, 
p.  567  et  aeq.),  yel  sUll  is  recognized  to  a  greater  extent  in  Pennsylvania  than 
the  language  of  some  of  the  earlier  cases  would  seem  to  imply.  "  Tt  the  vendee 
discovers,"  said  Kennedy,  J.,  in  Moore  v.  Shelly,  2  Watts,  2fi7,  in  speaking  of 
an  executory  contract,  "  before  be  has  paid  the  consideration  or  any  part  of  it, 
that  the  property  is  nnder  incumbrancea  which  the  vendor  cannot  discharge,  he 
has  a  right  to  bsist  upon  resdndiug  the  contract,  and  may  therefore  refuse  to 
pay  for  it,  or  to  do  any  thing  on  his  part  towards  carrying  it  into  execution." 
So  in  Withers  v.  Baird,  7  Watts,  329 ;  Colwell  r.  Hamilton,  10  id.  413 ;  Gans  n. 
Renshaw,  2  Barr,  34  (unless  the  purchaser  retain  possession  of  the  land,  and  buy 
in  the  outstanding  claims,  in  which  case  be  will  of  course  be  compelled  to  pay  the 
price  agreed  on,  with  a  deduction  for  the  amount  thus  paid  by  bim,  Rensbaw  e. 
Gans,  7  Barr,  117,  infra,  p.  626),  and  this  is  the  general  prindple  which  is 
everywhere  observed;  tupra,  p.  123.  But,  as  was  said  by  Sergeant,  J.,  in 
Magan  v.  Lotbrop,  4  Watts  &  Seig.  321,  "  if  he  accept  a  deed  under  the  con- 
tract, tiie  vendor  may  sue  for  the  purchase-money  on  bond  or  otherwise,  though 
if  it  should  turn  out  that  there  was  a  defect  of  title  or  outstanding  incumbrance, 
he  would  be  entitled  to  recover,  the  jury  alloiring  to  the  derendant  a  deduction 
equivalent  to  the  value.  It  would  be  no  absolute  bar  to  the  action  to  say  that 
at  the  time  the  action  was  brought  the  plaintiff  had  not  conveyed  a  good  and 
sufficient  title,  and  this  was  the  case  of  Hart  v.  Porter,  6  Serg.  &  Rawte,  201." 
Magaw  cLothrop  proceeded  upon  the  prindple  in  equity  that  in  a  suit  for 
specific  performance  the  vendor  may  perfect  his  title  at  any  time  beftH-e  final 
de(3«e.  Where  however  the  incnmbrancea  are  not  removed  nntil  alter  suit  b 
40 
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to  rescind  the  contract,'  but  caa  ooly  derend  pro  tarUo,  and  tbe 
measure  of  damages  vliioh  he  will  he  entitled  to  defalk  against 

brought  tbe  purcbuer  is  entitled  to  coata ;  Poke  p.  Kelly,  18  Serg.  &  R>wle, 
165 ;  Widiera  o.  Atkinson,  1  Wfttu,  248. 

'  Harper  v.  Jeffries.  5  Whart.  26,  rapra,  p.  624 ;  we  abo  M'Ginnis  p.  NoMe, 
7Watts&  Serg.  464;  Benshaw  p.  Gan*,  7  B&rr,  117;  Dentler  c.  Brawn,  I 
Jones,  298;  Garrard  t>.  Lantz,  2  id.  192;  Mellon'a  Appeal,  8  Casey,  127. 
In  M'Ginnis  r.  Noble,  tupra,  tbe  defendant  wa«  sued  on  two  bonds,  amounting 
to  99(000,  given  for  the  pnrchaBe-money  of  land,  whicb  was  aabject  to  a  judg- 
ment against  tb«  vendor,  under  whicb  an  execution  aflerwarda  isBued,  and  ths 
land  sold,  and  purchased  by  the  defandant  for  $750,  and  it  was  contended  on  hia 
behalf  tbat  there  was  a  tota!  failure  of  consideration,  but  the  court  said,  "  Tbe 
defence,  it  mnst  be  remembered,  is  purely  equitable,  and  the  inquiry  is  what 
-•ronid  a  chancellor  do  under  such  circnmslancea ;  on  what  terms  and  to  what 
extent  would  he  afford  equitable  relief  P  It  strikes  me  most  forcibly  that  all  tbe 
vendee  has  a  nght  to  require  is  to  be  placed  in  the  same  situation  he  would  ht 
in  had  be  paid  the  incumbrances  without  suit ;  and  in  tbat  case,  it  must  be 
admitted,  the  measure  of  equitable  relief  would  be  precisely  the  money  paid,  and 
tbe  necessary  expenses,  and  no  more.  The  vendee,  it  is  true,  is  in  no  debult, 
because  no  part  of  the  purchase-money  was  then  due,  and  consequently  be  was 
not  bound  to  pay  the  incumbrances,  as  he  had  nothing  in  hand  to  pay  them  witb. 
He  might  therefore,  it  is  admitted,  have  suffered  tbe  land  to  be  sold  with  a  clear 
conscience,  and  if  at  the  sale  by  a  judicial  proce«s  a  stranger  had  purchased,  no 
blame  would  be  imputable  to  him ;  tbe  defence  would  go  to  the  whole  considera- 
^on,  for  a  man  is  not  bound  to  pay  for  what  he  has  not  received,  l^e  bonda 
are  given  for  the  purchase-money  of  the  land,  and  having  lost  the  land,  without 
any  default  of  his  own,  it  would  be  inequitable  and  unjust  that  he  should  be  com- 
pelled to  pay  any  part  of  the  purchase-money.  But  will  equity  interpose  rurther 
than  for  the  purpose  of  protecting  him  against  any  loss  be  may  have  actually 
sustained?  We  think  not.  The  vendee  cannot  justly  complain  that  he  is  not 
permitted  to  obtain  title  to  land  for  $760,  for  which  he  agreed  to  give  93,00a 
Id  both  cases  a  court  of  equity  relieves  to  the  extent  of  the  vendee's  losses,  viz., 
to  the  amount  of  9750  in  one  case,  and  for  the  wliole  consideration  in  the  other. 
The  tailure  of  consideration  is  total  in  the  one  case,  and  pn>  tatUo  in  the  other. 
Even-handed  justice  requires  that  while  on  the  one  hand  he  is  not  suffered  to 
lose,  on  the  otJier,  he  shall  not  be  allowed  to  gain  any  thing  by  tbe  sate.  He 
was,  I  repeat,  not  bound  to  purchase,  but  as  he  has  chosen  to  do  so,  he  must  bo 
content  with  a  deduction  from  the  purchase-money  of  tbe  amount  actually  paid, 
with  a  reasonable  allowance  for  expenses  iucuired  in  the  extinguishment  of  tbe 
incumbrances,  for  to  that  extent  he  is  injured  and  uo  more." 

In  Garard  v.  Lantz,  tupra,  the  court,  after  referring  to  the  authorities  just 
cited,  said  tbat  they  "establish  the  distinction  that  where  the  vendee  himself 
becomes  the  purchaser  at  tiie  judicial  sale,  he  remains  liable  to  the  vendor  for 
the  residue  of  tbe  purchase-money  unpaid,  but  if  the  land  be  sold  to  a  stranger, 
this  liability  depends  on  the  inquiry  whether  at  the  period  of  the  last  sale  the 
vendee  had  in  bis  hands,  of  the  consideration  of  his  purchase,  a  sum  suiBcieat 
,to  extinguish  tbe  incumbrance."    Where  however  the  incumbrance  on  tbe  land 
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the  unpaid  purchaBO-money  is  the  eaine  as  that  vhich  has  been 
heretofore  referred  to  as  recoverable  upoQ  breaches  of  the  cove- 
naiiU  for  title.^ 

With  respect  to  what  will  be  deemed  to  be  notice  on  the  part  of 
the  purchaser,  it  is  now  held  that  mere  coustructiye  notice  will  not 
be  suBicieut  to  deprive  a  purchaser  of  relief  under  the  doctrine  we 
are  now  considering.'  In  a  case^  where  the  land  was,  under  a  decree 
of  the  Orphans'  Court,  subject  to  a  charge  in  favor  of  the  ven- 
dor's  co-heirs,  it  was  argued  that  the  purchaser  had  notice  by  the 
record  of  the  existence  of  the  incumbrance,  but  the  court  held  tliat 
it  was  not  pretended  that  the  defendant  had  any  actual  knowledge 
of  the  incumbrance  at  tlie  time  of  the  agreement  for  the  pur- 
chase, or  even  at  the  time  that  he  received  the  deeds  from  the  plain- 

'  is  greater  in  amoitDt  than  the  unpaid  purchMO-money,  the  venilee  has  an  obvions 
right  to  treat  the  cootract  aa  Tescinded ;  Garrett  v.  CruBon,  8  Casey  (Pa.), 
87d. 

'  Snpra,  pp.  283, 607.  Thus  in  Stehley  v.  Irvin,  8  Barr,  500,  the  owner  of  a  mill 
and  ofa  laTern  conatructed  a  pipe  to  carry  water  from  the  former  to  the  latter. 
He  then  apld  the  tavern  to  one  puruhaser  and  aubeequently  sold  the  mitt  property 
to  another.  The  latler  had  no  notice  of  the  ea«ement,  and  in  an  actioa  for  the 
purchase-money,  it  being  proved  that  tbe  existence  of  the  easement  would  lessen 
the  benefit  of  his  purchase,  the  jury  was  instructed  that  the  valae  of  the  easement 
might  be  dedturted  from  tbe  amount  of  the  purchase-money,  and  this  instruction' 
was  affirmed  on  error.  So  in  Beaapland  u.  McKeen,  4  Casey  (Fa.),  134,  it  was- 
iwd  by  Woodward,  J.,  in  delivering  the  opinion  of  the  court,  "  Tbe  rule  that 
Applies  to  damages  on  breaches  of  covenants  for  title  is  applicable  here,  and< 
ucordtng  to  that  either  party  may  produce  evidence  to  show  the  relative  value 
which  the  part  taken  away  bears  to  the  whole,  and  this,  as  was  said  by  Kent,. 
C.  J.,  in  Horris  f.  Phelps,  5  Johns.  (N.  ^.)  5fi,  operates  with  equal  justice  as  tO' 
all  the  parties  to  the  conveyance.  In  Lee  v.  Dean,  3  Whart.  331,  Judge  Ken- 
nedy reasserted  the  m|e  with  great  emptitLsis  as  applicable  to  a  case  untainted' 
with  fraud.  The  relative  value  of  the  part  to  the  whole  is  to  be  estimated  with 
regard  to  the  pri^  fixed  by  the  parties  for  the  whole.  S.  P.  in  White  c.  Ijowry, 
8  Casfy  (Pa,),  255.  The  whole  purchnie  being  assumed  to  be  worth  the  price 
■greed  on,  what  part  of  the  price  would  fairly  be  represented  by  the  part  taken 
away?  This  was  the  question  in  Stehley  v.  Irvin,  8  Barr,  fiOO,  though  the  case 
is  so  dtfeclively  reported  that  the  point  ruled  is  scarcely  discernible.  It  is  com- 
petent for  either  piirty,  under  this  rule  with  its  limitation,  to  give  evidence  of  the 
pecntiar  advantages  or  disadvantages  of  (he  part  lost ;  and  the  inquiry  xhould  not 
be  aiiduly  restrained  whilst  it  is  confined  to  the  proper  point,  but  undue  latitude 
was  allowed  to  it  when  the  cost  of  erecting  a  taw-mill  on  an  adjoining  tract  was 

'  Banks  n.  Ammon,  3  Casey,  172. 

'  Roland  r.  Uiller,  S  Watts  &  Serg.  390. 
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tiff.  Indeed,  neither  of  the  parties  seemed  to  have  bad  a  knowledge 
of  the  same  until  some  time  afterwards.  This  being  the  case,  it  could 
not  be  supposed  that  any  covenant  contained  in  the  deeds  was 
taken  or  inserted  specnall;  with  a  view  ifi  protect  tho  defendant 
against  the  effect  of  it  The  case  then  fell,  it  was  said,  within  the 
authority  of  Steinhauer  v-.  Witman.  So  where  the  incumbrance 
appeared  on  the  face  of  recorded  deeds  which  la;  in  the  line  of  title, 
it-was  held  that  though  constructive  notice  to  the  purchaser,  it  was 
noi  suoh  actual  knowledge  as  would  iufply  the  consent  of  the  pur^ 
chaser  and  his  intention  to  take  the  risk  of  the  title.*  Had  he 
taken^  covenant  that  would  have  covered  the  defect,  the  implica- 
tion of  actual  knowledge  would  have  been  irresistible.' 

And  it  has  been  recently  said  that  "  where  a  purchaser  is  only 
chargeable  with  constructive  notice  of  a  defect  in  the  title,  tliere  is 
BO  reason  for  a  presumption  that  he  binds  himself  to  pay  the  pur- 
diase-money,  no  matter  what  may  prove  the  defects  of  titie.  It  is 
ouly  when  he  has  actual  knowledge  of  the  defect,  that  be  is  pre- 
sumed to  waive  full  compliance  with  the  covenant  of  his  veudor-"  ' 

Second.  Where  there  is  a  known  defect  or  incumbrance  and  no 
covenant,  it  has  been  already  shown  *  that  the  rule  as  generally 
settled  elsewhere  than  in  Pennsylvania  with  respect  to  a  purchaser's 
right  to  detain  the  purchase-money  is,  that  if  the  defect  or  incum- 
brance be  not  covered  by  his  covenants  for  title,  the  presumption 
that  he  intended  to  run  the  risk  of  it  is  so  strong  as  to  admit  of  no 
evidence  to  the  contrary,^  and  the  purchase-money  cannot  be  de- 

'  Murplij  V.  Bichardaoii,  4  Caiey,  393.  A  disieutiog  opinion  in  thia  case  will 
be  found  in  2  Fbil&.  R.  419. 

*  Citing  Fuhrman  t>.  Ix>udon,  13  Serg.  &  Bawle,  386.  See  infra,  p.  639. 
Thns  in  Eer  e.  Kitchen,  5  Harris,  4S3,  the  purchuer  accepted  a  deed  wfaidi 
exprewly  referred  by  recital  to  a  trust  deed,  Kiving  its  date  aud  record,  and 
which  coDtaiaed  a  coTenant  which  included  the  defect,  and  it  was  held  that  in 
the  absence  of  evidence  to  tho  contrary  the  purchaser  must  be  considered  to 
have  had  notice  of  the  trusta  in  the  deed,  and  to  have  protected  hinuelf  againtt 
them  by  taking  the  covenant  for  quiet  enjoyment;  see  aa  to  this,  infra,  p.  629. 

■  Thomai  D.  Harris,  T  Wright,  231.  When  the  earlier  editions  of  this  treatise 
were  published,  the  law  as  to  constractire  notice  bad  not  been  settled  as  now 
stated  in  the  test. 

*  Supra,  p.  667. 

*  Where  there  is  a  deficiency  in  tbe  quantity  of  the  land  conveyed,  and  there 
is  no  covenant  that  there  shall  be  snch  a  quantity,  the  purchaser  cannot  of  course 
detain  the  purchase-money ;  Dickinson  v.  Voorbees,  7  Watts  &  Serg.  357 ;  see 
tigrfa,  p.  6^3. 
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tained  nnder  any  circumstances  into  irhich  fraud  has  not  entered  ; 
and  in  the  enforcement  of  these  priDciplw  equity  follows  the 
law.i 

It  would  seem,  however,  that  while  such  a  principle  has  not  been 
recognized  in  Pennsylvania  to  its  full  extent  with  respect  to  a  de- 
feet  of  title,  its  application  has  been  altogether  denied  with  respect 
to  an  incumbraoce.  It  has  been  said  ^  that  the  intent  that  the  pur- 
chaser was  to  run  the  risk  of  the  title  might  be  fairly  inferred 
when  he  knew  of  the  defect  at  the  time  of  the  purchase,  and  made 
no  provifiioQ  against  it,'  and  in  a  subsequent  case,  Gibson,  C.  J., 

'  In  either  of  these  cuea,  whether  there  are  covenuita  or  not,  die  f&ct  of  the 
purchaier^i  notice  is  one  whoUj'  immaterial ;  as,  if  he  be  entitled  to  damages,  hif 
notice  cannot  prejudice  that  right ;  tupra,  p.  116  et  seq.  But  under  what  have 
been  staled  the  equitable  principlee  of  tbii  doctrine  in  Pennsylvania,  it  hu  been 
shown  that  while  with  respect  to  so  mach  of  the  purchase-money  as  has  been 
already  paid  the  contract  is  deemed  an  executed  one,  and  the  money  cannot  be 
recovered  back  unless  by  force  of  a  covenant,  yet  that  with  respect  to  the  unpaid 
porchase- money  it  is  stilt  executory.;  or,  as  has  been  said  by  Yeates,  J.,  in 
Sl«inhauer  v.  Witman,  there  is  a  locus  penilmtia  until  the  money  is  paid. 
Hence  most  arise  the  question  as  to  the  real  nature  of  the  contract  between  the 
parties,  and  whelber  Qte  purchaser  agreed  to  run  the  risk  of  the  title.  In 
such  a  question  the  tact  of  the  part^ser's  notice  most  necessarily  be  a  principal 
ingredient,  and  the  absence  of  a  covenant  does  not  possess  the  conclusive  and 
binding  effect  that  would  elsewhere  be  given  to  it. 

■  Hart  V.  Porter,  6  Sei^.  &  Rawle,  204,  dted  supra,  p.  621 ;  and  see  the 
remarks  on  this  ruling  by  Woodward,  J,,  in  Uurphy  d.  Richardson,  4  Casey, 
393. 

*  So  in  Ludwick  v.  Huntzinger,  6  Watts  &  Serg.  58,  the  defendant  in  an 
action  on  his  bond,  given  for  the  purchase-money  of  land  conveyed  to  him  with 
special  warranty,  offered  to  prove  an  informality  in  a  prior  tax  sale  and  a  want 
of  identity  of  the  subject  of  the  contract  with  the  land  purported  to  be  conveyed. 
The  Supreme  Coart  held  this  evidence  was  properly  rejected  by  the  court  below ; 
that  the  evidence  of  a  defect  of  title  must  be  such  as  entirely  to  overcome  that 
violent  presumption  which  arises  in  favor  of  the  defendant's  having  r«ceived  a 
good  title  for  the  land,  from  the  circumstance  of  his  having,  after  inspecdng  it, 
approved  it  by  accepting  the  deed  conveying  it  to  him,  and  thereupon  giving  his 
bond  for  the  purchase- money ;  and  if  the  purchaser  took  no  covenant  for  hi* 
protection,  "  it  gott  ttrongly  U>  prove  that  he  agreed  and  was  satisfied  to  take  the 
title  of  the  vendor  pretty  much  at  his  own  risk.  This  be  unquestionably  had  the 
right  and  power  of  doing  if  be  pleased,  and  if  it  should  happen  to  turn  OQl 
differently  from  what  he  expected,  he  has  but  little  if  any  reason  to  blame  the 
Tendor  for  it.  It  might  be  said  with  truth  that  he  bargained  for  the  vendor's 
title  merely  sach  as  it  was,  and  that  he  obtained  all  he  bargained  for,  even  if  he 
should  afterwards  lose  the  land  by  reason  of  a  superior  title  to  it  in  a  third  per- 
son."   So  in  Ross's  Appeal,  9  Barr,  497,  it  was  said,  quoting  the  language  used 
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referring  to  this  expression,  emphatically  repeated  that  where  there 
vaa  a  known  defect  but  no  covenant  or  fraud,  the  vendee  could 
avail  himself  of  nothing,  being  presumed  to  have  been  compensated 
for  tlie  risk  in  the  collateral  advantages  of  the  bargain,'  and  these 
words  have  been  very  recently  quoted  with  approbation.' 

in  Smith  c.  StllyniMi.  S  Whart.  689,  that  where  the  defect  is  known  and  not  pro- 
vided for,  the  preaamption  m  irresistible,  in  the  abtmce  of  exprat  ttipulation, 
that  the  vendee  relied  on  his  own  jndgroent  as  to  the  Boaodness  of  the  title. 

■  Light;  0.  Shorb,  3  Pa.  B.  461.  "  In  Hart  v.  Porter,"  wud  Gibson,  C.  J.. 
"  it  vaa  said  that  where  a  pnrcbaser  knows  of  a  defect  or  incumbranoe  kt  the 
time  of  the  bargain,  without  s^ula^ng  for  a  covenant  or  other  secaritj  against 
it,  he  necessarily  consents  to  take  the  risk  of  it  on  himself.  An  intendment  to 
that  effect  is  consistent  not  onlj  with  the  re&licj  of  the  transaction,  but  with  tbo 
analogous  principle  of  Yaneo.  Lord  Barnard,  Gilb.  £q.  Bep.  6  (supra,  p.  91,  n.), 
in  which  the  purchaser,  having  taken  an  agreement  for  a  special  coveoMit 
against  a  contingency  that  might  never  happen,  was  not  allowed  to-  detain  tfaa 
purchase-monej  as  an  additional  security,  because  his  consent  to  rely  on  the 
covenant  tdone  was  thought  to  be  deducible  from  the  very  nature  of  the  transac- 
tion. Is  not  his  consent  to  bear  a  risk,  known  to  him  at  the  time  and  not  pro- 
vided against,  equally  deducible  from  the  nature  of  the  transaction  P  Not  only 
every  scrivener  but  every  purchaser  is  aware  of  the  value 'of  a  covenant,  when  a 
defect  is  known  or  suspected."  In  Beideloian  v.  Foulk,  5  Watts,  308,  the  quM- 
tion  arose  incidentally  upon  a  point  of  evidence.  Land  which  had  been  the 
property  of  an  intestate  was,  aRer  his  death,  sold  with  a  covenant  of  speoal 
warranty  by  five  of  his  heirs  to  the  husband  of  the  sixth,  who  brought  an  eject- 
ment for  a  part  of  the  premises  against  one  who,  being  in  possession,  claimed  to 
bold  it  nnder  a  prior  deed  from  the  intestate,  which  he  alleged  was  meant  to  in- 
clude that'part,  but  which,  on  the  face  of  the  deed,  did  not.  One  of  the  heirs 
being  offered  as  a  witness  for  the  plaintiff,  was  rejected  by  the  court  below,  on 
the  ground  that  as  the  latter  had  given  bonds  to  his  vendors  for  the  purchase- 
money  be  would,  if  he  &iled  to  recover  the  part  in  controversy,  he  entitied  to  a 
deduction  for  its  value,  and  that  the  witness  was  therefore  directiy  interested  in 
the  event  of  the  suit.  But  on  writ  of  error  Kennedy,  J.,  who  delivered  the 
opinion  of  the  court,  held  that  under  the  circumstances  the  witness  would  be 
entitied  to  recover  his  full  proportion  of  the  purchase-money,  without  any  deduc- 
tion whatever,  notwilhetanding  the  plaintiff  should  fail  to  recover,  on  the  ground 
diat  the  purchaser  having  notice  of  the  defect  had  made  no  provision  against  it. 
"  The  claim  of  the  defendant  and  his  occupation  of  the  ground,"  said  the  learned 
judge,  "  being  thus  visible  and  known  to  them  all,  and  the  plaintiff  buying  with 
his  eyes  open,  seeing  the  defendant  in  possession  and  enjoyment  of  the  privilege 
of  which  he  now  seeks  to  deprive  him,  yet  requiring  no  provision  in  his  contract 
for  a  deduction  from  or  return  of  any  portion  of  the  purchase-money  in  case  he 
•houtd  be  unable  to  recover  the  disputed  ground  from  the  defendant,  but,  on  the 
contrary,  paying  two-thirds  of  the  pnrchaae-money  in  hand,  and  agreeing  poai- 

■  Yoongman  o.  Linn,  3  P.  F.  Smith,  413. 
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It  has  however  been  settled  that  the  absence  of  a  coTenant 
and  the  presence  of  notice.do  not  together  form  a  conditaive  pre- 
sumption that  the  title  was  to  be  at  the  purchaser's  risk.^  Thus 
where  the  defendant,  in  an  action  on  a  mortgage  given  for  the  pur- 
chase-money of  land  sold  with  specif  warranty,  offered  in  evidence 
a  paper  signed  by  the  vendor  some  weeks  before  the  execution  of 
the  deed,  which  stated  that  it  had  been  represented  to  him  by  the 
defendant  that  a  third  party  made  pretensions  to  part  of  the 
land  —  that  ho,  the  vendor,  believed  such  pretensions  to  be  ground- 
less, yet  for  the  satisfaction  of  the  purchaser  he  engaged  to  save 
him  harmless,  if  it  should  appear  that  there  was  any  justice  in  the 
adverse  claim,  and  then  proved  a  loss  of  piu-t  of  the  land  by  eject- 
ments under  this  claim,  and  the  expenditure  of  various  sums  in 
their  defence,  it  was  held  that  the  evidence  was  properly  admitted, 
Dotwitlistanding  it  was  objected  that  the  execution  of  the  deed, 
which  contained  no  covenant  including  the  defect,  merged  all  prior 
articles.  Such  a  decision  could  not  have  been  made  if  the  pui^ 
chaser's  notice  and  the  absence  of  a  covenant  were  deemed  conclv' 
»ive  evidence  that  he  was  to  ran  the  risk  of  the  title.' 

tively  to  pij  the  remuniog  third  on  the  deatli  of  the  widow,  wbicli  might  be  on 
the  next  daj  for  aught  he  knew,  and  during  the  interim,  the  btereat  on  it 
■nnoally  to  her,  leads  inevitably  to  the  concluiion  that  he  wat  to  pay  the  whole 
of  the  pnrchate-mone;,  whether  the  land  in  dispute  waa  recovered  or  not." 
And  this  is  in  accordance  with  the  principle  laid  down  in  Fuhnnan  n.  Loudon, 
13  Serg.  &  Rawle,  386,  and  affirmed  in  Lighty  v.  Shorb,  3  Fa.  R.  4S2,  that 
"  when  the  purchaaer  is  aware  of  a  flaw,  and  provides  not  against  it,  he  takea 
the  risk  of  it  on  himself;  "  see  these  ca«ea  cited  infra,  p.  638  et  *eq. 

'  Drinker  c.  Byers,  S  Pa.  528. 

*  That  the  emiaent  judge  did  not  mean  by  the  espressiou  in  Lighty  o.  Shorb 
to  say  that  where  there  was  notice  and  no  covenants  the  purchaser  was  estopped 
from  producing  evidence  Co  show  that  he  did  not  mean  to  run  the  risk  of  the 
title,  is  clearly  shown  by  the  previous  case  of  Seitzinger  v.  Weaver,  1  Rawle, 
S84,  where  he  Bud,  "The  preeumption  of  law  is  that  the  acceptance  of  a  deed  in 
pursuance  of  articles  is  a  satisfaction  of  all  previous  covenants,  and  where  tbe 
conveyance  contains  none  of  the  usnal  covenants  the  law  supposes  that  the 
grantee  agreed  to  take  the  title  at  his  risk,  or  else  that  he  would  have  rejected  it 
altogether."  It  is  then  eaid  that  there  may  be  cases  (and  Drinker  v.  Byers 
comes  within  this  class)  where  tbe  acceptance  of  a  conveyance  will  be  but  part 
execution  of  the  articles,  as  in  Colvin  o.  Scbell,  1  Grant's  Cas.  226,  where  it  was 
aaid,  "  It  is  argued  that  tbe  conveyance  showing  no  warranty  against  this  injury, 
there  is  none.  Generally,  we  presume  that  the  contract  to  convey  is  merged  in 
the  conveyance,  but  there  may  be  incidental  covenants  that  are  not  so  merged. 
In  this  contract  to  convey  there  is  a  covenant  against  this  very  injury,  and  it  is 
found  that  tbe  grantee  in  accepting  the  deed  did  not  inteud  to  relinquish  it,  and 
it  is  not  merged." 
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So  it  has  been  eaid  in  9  later  case,  "  If  a  purchaser  knows  of  a 
defect  or  incumbrance  when  he  takes  his  deed,  without  stipulating 
for  a  covenant  or  other  security  against  it,  the  presumplioD  ia  that 
be  assumes  the  risk.  Such  a  presumption,  is  not,  however,  conclu- 
sive, jwm  et  dejure,  —  it  may  be  rebutted."  ^ 

Tlie  result  therefore  is,  that  where  there  is  a  known  defect  of 
title,  and  no  covenant  which  includes  it,  the  presumption  is  that  the 
purchaser  agreed  to  run  the  risk  of  the  title,^  but  this  presumption 
is  not  BO  conclusive  as  to  exclude  evidence  to  the  contrary. 

But  it  would  seem  to  have  been  also  held  that  where  there 
is  a  peouniari/  incumbrance,  of  an  amount  less  than  tliat  of  the 
purchase-money,  and  payable  before  or  at  the  time  when  the  pui^ 
chase-money  ought  to  be  paid,  no  such  presumption  arisen,  and  the 
burden  of  proof  rests  upon  the  vendor  to  show  that  the  incum- 
brance was  intended  to  be  in  addition  to  the  consideration  named 
in  the  deed,  and  tliat  the  purchaser  took  the  land  cum  o-aere. 

This  was  the  decision  in  Wolbert  v.  Lucas,^  where  the  plaiatiff 
having  issued  a  scire  facias  to  recover  the  balance  due  on  a  mort- 
gage given  by  tlie  defendant  for  the  purchase-money  of  land  con- 
veyed to  her  with  special  warranty,  the  latter  proved  a  mortgage 
given  by  a  former  owner  of  the  land,  which  had  been  compulsorily 
paid  off  by  her,  in  instalments,  since  the  execution  of  the  deed, 
and  produced  a  witness,  who  swore  that  at  the  time  of  making  the 
contract  the  mortgage  to  be  given  by  her  to  the  plaintiff  being  for  the 
full  value  of  the  laud,  formed  the  whole  consideration  of  the  pur- 
chase. On  the  other  hand,  the  plaintiff  produced  a  witness  who 
swore  that  the  contract  was,  that  the  defendant  would  pay  t]ie  par- 
amount mortage  —  that  she  would  be  responsible  for  it,  and 
would  take  it  on  herself.*  Tlie  court  below  charged  the  jury  that 
the  only  question  was  whether  the  defendant  knew  of  the  paramount 
mortgage  at  the  time  she  purchased  ;  for  if  she  did,  she  could  not 

'  Thomu  V.  Hairia,  7  Wright,  231,  citing  Lighty  p.  Sharb  uid  Drinker  r. 
Byer^ 

'  Quoted  and  approved  in  Speakmin  e.  ForepAugh,  8  Wright,  863,  wUA 
however  was  the  case  of  an  executory  agreement. 

'  10  Ban,  73. 

*  The  student  may  very  naturally  here  recall  the  worda  of  Gibson,  G.  J., 
heretofore  cited,  that  "  the  greatest  practical  evil  of  the  doctrine  is  that  it  sub- 
eota  the  contract  to  the  control  of  ■  jury,  prone  to  forget  that  to  cut  a  man 
loose  from  his  bargaio  from  motives  of  humanity  is  the  rankest  injustice;" 
tttpra,  p.  627. 
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claim  allowance  for  paymeots  raado  b^  her  on  that  account,  there 
being  no  fraud  or  covenant.  The  jury  having  found  for  the  plain- 
tiff, the  Supreme  Court  reversed  the  judgment,  and  held  that  if  the 
defendant  bought  the  premises  for  the  amount  of  the  mortgage 
given  by  her  to  the  plaintiff,  and  that  was  the  whole  consideration, 
she  ought  not  to  pay  more  than  she  contracted  for ;  and  if  there 
was  more  to  pay  than  her  deed  called  for,  the  plaintiff  was  bound 
to  show  it  satisfactorily  to  the  jury.^ 

'  The  coDrt  tben  went  further,  and  added  Uiat  uoder  the  eTtdence  the  defend- 
ant should  have  hod  Ute  instraction  of  the  court  in  her  &vor  and  a  credit  for  all 
paj'menti  made  b/,her  tinder  the  paramount  mortgage.  As  thin  decision  was 
tiie  lubject  of  some  professional  comment,  the  author  has  thought  it  well  to  pre- 
•ent  the  facts  which  appeared  upon  tbe  record, 'somewhat  more  fully  than  is  done 
in  the  repAt  of  the  case.  Moliere,  the  former  owner,  gave  a  mortgage  to  the 
Bank  of  North  America  for  $3,867,  and  after  his  death  the  mortgaged  premises 
descended  to  the  plaintiff  and  defendant,  as  two  of  three  heirs  in  inteaC&cy.  On 
the  26th  of  August,  1839,  the  plaintiff  aold  to  the  defendant  his  undivided  third, 
part  of  the  premises  By  a  deed  whose  consideration  was  expressed  to  be  $3,000, 
and  which  contained  a  special  covenant  of  warranty,  and  on  the  same  day  the 
defendant  gave  a  mortgage  to  the  plaintiff  of  two  undivided  third  parts  (viz., 
that  which  had  descended  to  her,  and  that  which  she  had  just  purchased)  for  the 
same  amount,  of  which  $500  was  to  be  paid  Nov.  20,  1839 ;  $1,000  on  Nov.  20, 
1S40 ;  $1,000  on  Nov.  20,  1841 ;  and  the  balance  of  $500  on  Nov.  20,  1842. 
At  the  time  of  this  purchase  the  mortgage  to  the  bank  had  been  reduced  to 
$1,667.    The  first  instalment  was  regularly  paid.    Allerwards  the  payments 

I'o  the  FiaMiff.  To  the  Bank. 

Nov.  20. 1640 $800.00    Dec  24,  1839 $100.00 

Feb.  11,  1841 IS.IO    Feb.  12,  1840 200.00 

Nov.  20,  1841    ....     .      805.00    Aug.  6,  1840 400.00 

Jan.  15,  1841 400.00 

Oct.  16,  1841 500.00 

Aug.  19,  1843,  in  fuU  .    ...   80.00 

One-third  of  these  payments  to  the  bank  the  defendant  claimed  to  deduct 
from  the  balance  due  on  the  plaintiff's  mortgage,  and  called  a  witness  who  swore 
that  he  went  with  her  to  make  the  purchase —  that  she  took  the  plaintiff's  offer 
to  sell  his  share  for  $3,000;  —  the  witness  thought  that  $2,500  was  its  xalue. 
The  plaintiff  then  called  a  witness  who  swore  that  she  was  present  when  the  con- 
tract was  made —  the  plaintiff  asked  $3,000,  and  the  defendant  insisted  on  bis 
taking  less,  saying  there  was  a  claim  of  the  bank.  She  finally  agreed  to  give 
$3,000,  in  four  different  payments,  and  to  take  the  business  of  the  bank  on  her- 
self Aller  the  bargain  was  made  she  spoke  of  the  amount  to  be  paid  to  the 
plaintjff  and  the  bank.  On  cross-examination,  the  witness  stated  that  the  de- 
fendant came  three  times  —  she  said'sbe  would  pay  the  claim  of  the  bank  —  she 
would  be  responsible —  she  would  take  it  on  herself,  what  Mr.  Moliere  owed  the 
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The  charge  of  the  conrt  below  doubtless  proceeded  npon  the 
language  used  in  a  previous  case,  that "  if  there  was  a.  known 
defect,  but  no  covenant  or  fraud,  the  vendee  could  avail  himself  of 
nothing ;  "  '  and  if  the  Supreme  Court  had  modi&ed  this  direction 
hy  holding  that  these  circumstances  cast  upon  the  purchaser  the 
burden  of  proving  that  he  did  not  intend  to  run  the  risk  of  the 
incumbrance,  the  decision  would  perliaps  have  followed  the  cases 
which  have  just  been  cited.  But  it  is  obvions  that  it  went  beyond 
Uiese  cases,  and  would  seem  to  establish  the  rule  that  where  there  is 
Botice  of  a  pecuniary  ineumbrance  and  no  covenant,  these  circum- 
stances, which  elsewhere  would  be  conclusive  against  the  purchaser, 
do  not  ill  Pennsylvania  even  raise  a  pnma/otne  presumption  against 
his  right  to  detain  the  purchase-money,  and  where  the  evidence  is 
contradictory,  the  question  as  to  the  terms  of  the  contract  is  not  to 

bank  —  she  said  the  plaintiff  wu  to  have  $3,000  paid  to  him  in  lawful  monej. 
'The  defendant's  mtneas  being  recalled,  then  swore  that  Ije  could  not  be  mis- 
taken aboDt  the  contract,  the  defendant  thought  she  bought  the  plaintiff's  shAre 
for  $3,000 ;  that  was  a  full  price  for  it ;  it  might  have  been  agreed  that  the  de- 
fendant was  to  pay  the  bank  mortgage  a^  part  of  the  conei deration,  but  she  felt 
sure  she  was  not  to  pa;  any  amount  beyond  the  $3,000.  Upon  this  evidence,  the 
court  below  charged  that  if  the  jury  believed  the  defendant  bad  notice,  the 
plaintiff  was  entitled  to  recover;  while  on  the  other  hand  the  Supreme  Coart 
held  that  the  defendant  should  have  had  a  positive  instruction  in  her  favor.  The 
cases,  however,  cited  in  the  opinion  were  not  similar  in  their  circumstances  to 
Wolbert  v.  Lucas.  In  Christy  v.  Reynolds,  16  Serg.  &  Rawle,  268,  and  Tod  «. 
Gallagher,  id.  261,  the  incumbrances  were  covered  by  the  covenants.  In  Poka 
0.  Kelly,  IS  id.  165,  no  deed  seems  to  have  been  executed,  and  tf  there  were 
6ne,  it  must,  under  the  terms  of  the  contract,  have  contained  a  general  warranty. 
In  Witbers  v.  Atkinson,  1  Watts,  236,  the  pnrchaser  was  ignorant  of  the  incum- 
brances, relying  on  the  vendor's  statement  that  "  there  was  not  a  judgment 
against  him  under  the  canopy  of  heaven ;  "  the  incumbrances,  moreover,  in  that 
case  were  all  removed  by  the  vendor  before  the  trial.  Forster  s.  Gillam,  1 
Harris,  340,  turned  upon  ntisrepresentation  by  the  vendor;  there  was  a  defect 
of  title,  and  Bumside,  J.,  who  bad  also  delivered  ike  opinion  in  Wolbert 
V.  Lucas,  said,  "  A  speaal  warranty  does  not  prevent  a  vendee  from  setting 
np  a  defence  to  the  unpaid  portion  of  the  purchase-money,  and  in  such  a  caae 
the  onus  lie*  on  the  vendor  to  show  he  bought  at  bis  own  risk."  This,  it  >■ 
apprehended,  he  can  in  general  do  by  merely  proving  notice  on  the  part  of  the 
purchaser;  and  if  the  latter  has  taken  no  covenant,  the  presumption  arising 
from  the  presence  of  notice,  and  the  absence  of  a  covenant  is  such  as  to  throw, 
in  turn,  on  the  purchaser  the  burden  of  proving  that  he  did  not  intend  to  ran 
tbe  risk  of  the  title. 

'  Ligbty  V.  Shorb ;  see  also  Wilson  o.  Cochnm,  10  Wright,  230,  t^ra,  p.  641 ; 
Youngnian  v.  Linn,  2  P.  F.  Smith,  113. 
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be  led  to  the  jury  as  a  question  of  fact,  but  the  purchaser  is,  ia 
every  case,  entitled  to  detain,  unless  his  vendor  can  show  satisfao- 
torily  tliat  he  ^reed  not  to  do  so. 

This  decision  therefore,  if  capable  of  being  supported  at  all, 
must  rest  upon  the  ground  that  a  distinction  exists  between  a 
defect  of  title  and  a  pecuniary  incumbrance,  and  as,  in  an  executory 
contract,  the  purchaser  has  an  undoubted  right  either  to  have  incum- 
brances paid  off  by  his  vendor,  or  to  discharge  them  himself  and 
deduct  the  amount  thus  paid  from  that  of  the  purchase-money,  so 
tills  doctrine  must,  it  would  seem,  be  applied  to  an  executed  con- 
tract, irrespectively  of  the  terms  in  which  it  is  expressed ;  and 
although  the  purchaser's  right,  while  the  contract  is  executory, 
applies  equally  with  respect  to  known  defects  of  title  as  it  does  to 
pecuniary  incumbrances,  yet  that  the  former,  being  insusceptible  of 
definite  valuation,  are  not  thus  to  be  presumed  to  have  been  ez- 
.   cepted  from  the  consideration.^ 

'  Such  a  distinction  irw  ezpreid^  taken  bj  tlie  court.  "  TbiB  is  not  like  tlie 
caw  of  Ligbty  v.  Shorb,  bo  mocli  relied  on.  There  the  defect  -waa  on  tbe  face  of 
the  title,  paruhued  hy  the  defeaduit,  and  the  maxim  of  eavtat  emptor  entered. 
Equity  would  not  interfere,  because  it  would  have  been  changing  the  terms  of  the 
bargain.  Tbii'  tase  is  very  different.  Here  the  plaintiff  told  one-third  of  the 
premiEes  for  the  couaiderstion  of  $3,000,  the  price  he  asked  for  tbe  estate,  and 
for  which  she  gave  her  mortgage."  It  ought  to  be  distinctly  observed  that  in 
Lighty  V.  Shorb  the  defect  was  covered  by  the  covenants ;  see  infra,  p.  638. 

It  aeema  impossible  that  the  decision  of  the  court  in  Wolbert  v.  Lucas  could 
in  Kay  -wiy  have  proceeded  upon  the  ground  that  the  consideration  named  in  the 
deed  was  conclusive  evidence  of  its  amount,  as  sncb  is  neither  the  law  of  Penn- 
sylvania nor  does  it  generally  prevail  in  this  country ;  see  the  cases  aWA  tupra, 
p.  a->8. 

Tbe  case  of  Ross'  Appeal,  9  Barr,  491,  which  was  decided  but  a  few  weeks 
before  Wolbert  e.  Lucas,  may  also  be  referred  to  in  this  connection.  Patterson 
having  agreed  to  purchase  a  tract  of  land,  entered  upon  it  and  partially  built  a 
furnace.  He  afterwards  agreed  to  transfer  his  interest  to  Lyman,  who  was  to 
mcceed  to  all  his  liabilities  for  (be  purchase-money,  and  who  subsequently,  by  a 
verbal  arrangement,  transferred  to  Marshall  &  Kellog  all  his  interest  in  the  land, 
and  made  a  bill  of  sale  to  them  of  the  fixtures.  Lyman  and  Marshall  &  Kellog, 
both  having  subsequently  made  assignments  for  benefit  of  creditors,  the  assignee 
of  the  former  claimed  a  dividend  out  of  the  estate  of  the  latter,  which  was 
resisted  on  tbe  ground  that  there  were  judgments  against  Patterson  which  were 
liens  on  the  fixtares  sold  by  Lyman.  But  it  was  also  provM  that  at  tbe  time  of 
the  pDrchase  Marshall  &  Kellog  knew  of  these  judgments  and  consulted  counsel, 
who  advised  they  were  not  liens;  and  Belt,  J,,  who  delivered  tbe  opinion,  said, 
"  Marshall  means  that  at  the  time  of  their  contract  with  Lyman  bis  firm  had 
notice  on  the  judgments  recovered  against  Patterson,  but  not  deeming  them  to 
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It  has  however  been  more  recoDtly  decided,  and  upon  great 
appareot  soundness  of  principle,  that  the  doctrine  of  this  case 
will  not  apply  where  the  security  for  the  porchase-money  opoa 
which  the  suit  is  brought  is  given  by  the  purchaser  after  he 
acquires  notice  of  the  existence  of  the  incumbrance.' 

be  liens  on  the  l&ad,  he  dinegftrded  them.  It  ia  obvious  from  this  that  neitLer 
of  the  pKTtiea  imagined  tliat  L7mftn  h&d  CDgaged  to  w&iT«nt  bis  vendee's  tid«, 
either  to  the  land  or  the  fixtures.  MaTshall  &  Eellog  andertook  to  decide  for 
themselves  whether  the  judgmenta  were  or  vers  not  inoumbrsnces ;  and  nevflr 
dreamed  of  looking  to  Ljman  to  guanntee  them  against  a  mistake  in  this  par- 
ticular. Bat  apart  Irom  the  direct  proof,  the  nature  of  the  transaction  sbowa 
this  to  have  been  so.  The  case  presents  the  uncontradicted  fact  that  Marshall  & 
Kellog  were  to  take  the  place  of  Lyman.  As  already  said,  Lyman  intended  to 
do  nothing  more  than  to  transfer  to  them  his  interest,  whatever  it  was,  in  the 
contract.  Wbythen  should  be  be  made  answerable  for  incnmbrances  not  suffered 
by  him,  any  more  than  for  a  defect  of  title  P  The  very  character  of  the  agree- 
ment repels  such  an  idea,  as  is  shown  authoritatively  in  Smith  o.  Sillyman,  S 
Whart.  £98.  In  that  case,  where  there  was  a  similar  arrangement,  it  U  trviy 
■aid  that  the  presumption  is  irresistible,  in  the  absence  of  express  stipulation, 
that  the  vendee  relied  on  bis  own  judgment  as  to  the  soandneas  of  the  title. 
T%c  aarne  prtmmption  U  appUeable  to  an  inatmbnmce.  Such  an  agreement 
amounts  to  a  declaration  by  the  vendee  that  he  takes  the  property  just  as  lua 
vendor  received  and  held  it,  and  subject  to  all  defects  or  hindrances  not  created 
by  the  latter."  See  Smith  ti.  Sillyman,  infra,  p.  639,  n.  4.  It  may  be  difficult  to 
reconcile  some  of  the  expressions  in  the  cases ;  bnt  in  these,  as  in  many  other 
instances,  the  student  may  recur  to  the  apt  language  of  Gibson,  C.  J. :  "  From 
a  series  of  cases,  the  law  has  become  a  series  of  prindples ;  and  to  keep  them  in 
harmony  witb  each  other  wilt  conduce  more  to  safety  and  certainty  than  would 
an  implicit  obedience  in  every  case  to  precedent ; "  Good  d.  Mylin,  8  Barr,  65. 

*  Lnkene  e.  Jones,  4  Fhila.  K  18.  "  The  action  in  this  case,"  said  Hare,  J., 
who  delivered  the  opinion,  "  was  on  a  note  given  for  the  purchase-money  of 
land;  the  defence  an  outstanding  gronnd-rent  alleged,  and  so  far  as  the  testi- 
mony of  the  witnesses  examined  for  the  defendant  went,  proved  not  to  have  been 
known  at  the  time  of  the  purchase.  The  defendant  requested  the  judge  before 
whom  the  caose  was  tried  to  instruct  the  jury  that  ^le  verdict  must  be  for  the  de- 
fendant, in  consequence  of  this  defect  of  title.  This  request  was  granted,  bnt 
with  t^  proviso  that  the  jury  might  look  at  the  note  whicb  had  been  given  for 
the  purchase-money  and  take  its  date,  which  was  sntxeqaent  to  the  period  at 
iriiich  the  knowledge  of  the.  ground-rent  came  to  the  defendant,  into  considera- 
tion in  finding  their  verdict ;  and  the  only  question  now  before  us  is  whetiier 
there  was  error  in  the  instruction  thus  given. 

"  Looking  at  the  matter  on  principle,  and  apart  from  precedeht,  it  would  seem 
very  obvious  that  •  promise  by  a  purchaser  te^  pay  a  sum  certain,  after  a  defect 
in  or  charge  upon  the  thing  purchased  brought  to  his  notice,  is  evidence  that  he 
bought  subject  to  the  defect,  or  had  no  right  to  set  it  up  as  a  reason  for  not  fnl- 
Glliog  his  promise.    In  speaking  of  it  ai  evidence,  I  use  the  word  as  distinguished 
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Third.  While,  on  the  one  hand,  the  absence  of  a  coTetiaut  which 
covers  a  defect  of  which  the  purchaser  has  notice,  raises  a  pre- 

from  absolute  proof,  uid  meu)  to  apeak  of  it  u  that  wblcli,  tbongh  fv  frotn  cod- 
elnrive,  onnot  be  witbdnwn  witboot  error  from  tba  conii deration  of  the  jurjr. 
It  ii  however  Bud  that  tba  case  of  Wolbert  v.  Lucas,  10  Barr,  78,  eatablishea 
the  opposite  doctrine,  that  knowledge  of  an  incumbrance  at  the  time  of  receiv-, 
ing  a  deed  for  land  which  baa  been  pnrchaaed,  aid  ^igreeing  to  pay  the  price, 
ia  no  reason  why  it  should  not  be  set  up  as  a  defence  subsequentlj  to  a  suit  for 
tbe  purdiate-moiiej.  If  we  look  at  the  decision  in  that  case,  apart  from  the 
language  of  the  judge  who  delivered  the  opinion,  we  shall  find  that  tbe  only 
point  actnally  before  the  Supreme  Court  waa  whether  the  coart  below  were  right 
in  the  position  that  notice  of  an  incumbrance  at  the  Ume  of  buying  precludes  the 
ri^t  to  deduct  it  afterwarda  from  tbe  purcbaae-monef,  and  that  every  thing  in  the 
opinion  which  goes  beyond  this,  and  to  the  point  that  the  jury  ihonld  have  been 
told  peremptorily  to  find  for  tbe  purchaser,  may  be  regarded  as  having,  more  or 
ICM,  the  character  of  a  dictum.  But  even  if  this  be  not  so,  and  if  Wolbert  o. 
Lacas  ia  to  be  regarded  as  establishing  the  general  proposition  that  a  man  wbo 
agrees  to  give  (10,000  for  a  house,  and  coniummatea  the  agreement  by  accept- 
ing a  deed,  with  full  knowledge  that  be  ia  buying  it  subject  to  a  mortgage  for 
$8,000,  can  afterwards  plead  the  mortgage  as  a  defence  to  a  suit  for  the  pur- 
chase-money, it  can  only  be  because  the  law  will,  under  tiiese  drcumstancea, 
imply  a  promise  by  tbe  vendor  to  pay  off  or  satisfy  tbe  mortgage  within  a  reason- 
able period,  and  consequently  regards  tbe  vendee  as  entitled  te  treat  its  continued 
existence  as  a  breach  of  contract,  which  may  be  set  np  by  way  of  recoupment  or 
defalcation.  Seen  in  this  aspect  the  extreme  poaitioD  assumed  in  Wolbert  o. 
Lucas  may  be  reconciled  with  logic,  if  not  witb  reason ;  but  it  ceases  to  be  appli- 
cable to  a  case  like  tbe  present,  where  the  note  wss  given  for  tbe  whole  amount 
of  the  purchase-money  long  after  tbe  sale,  and  consequently  tended  to  negative 
the  idea  that  the  purchaser  waa  entitled  to  rely  on  the  failure  of  tbe  teller  to  ex- 
tinguish tbe  incumbrance  as  a  defaolt^  or  as  giving  any  right  to  an  abatement  of 
die  price. 

"  But  however  this  may  be,  and  whether  a  promise  to  pay  a  apedfio  sum  of 
money,  with  full  knowledge  of  a  defect  of  title,  is  or  is  not  evidence  that  tbe 
promisor  believed  himself,  and  might  therefore  reasonably  be  presumed  by 
Others,  to  be  wi^iout  right  to  rely  on  the  defect  as  a  reason  for  not  performing 
his  promise ;  there  is  another  ground  on  which  such  a  promise  cannot  he  with- 
held from  the  jury,  withoot  error  at  all  events,  when  it  ia,  as  in  the  present  in- 
Mance,  put  in  tbe  form  of  a  promiasoTy  note  payable  m/uturo,  and  consequently 
carries  with  it  a  new  consideration  in  tbe  shape  of  a  postponement  of  the 
antecedent  liability.  For  notbing  is,  as  a  general  rule,  better  settled  than  that 
every  ground  of  defence  or  objection  to  Ibe  performance  of  a  contract  is  within 
the  dominion  of  tbe  party  who  i^  entitled  to  make  it,  and  may  be  released  or  aban- 
doned by  him  at  pleasure,  in  ottedience  to  the  well-known  maxim,  quitquit  polett 
renuneiart  juri  pro  le  tntredueto.  It  is  indeed  said  in  Jackson  e.  Summerville,  1 
Harris,  S59,  that  actual  fraud  forma  an  exception  to  the  operation  of  tbia  prin- 
ciple, and  cannot  becured,  nor  the.right  of  avoidance  given  by  it  waived  or  eitin- 
gniriied  by  any  subsequent  act  or  agreement  on  tbe  part  of  the  party  defrauded. 
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sumption  that  he  intended  to  run  the  risk  of  it,  ao,  on  the  other, 
where  the  purchaser  has  notice  of  either  a  defect  or  incumbrance 
and  there  is  a  covenant  which  includes  it,  the  presumption  arises 
that  the  covenant  was  expressly  taken  for  protection  against  it,  and 
the  purchase-money  cannot  be  detained  unless  the  covenant  has 
been  broken ; '  in  other  words,  as  has  been  clearly  stated,  "  the 
purehaier  ihall  he  bound  to  perform  hia  engagement  wherever  hit 
knowledge  and  the  itate  of  facts  continue  to  be  the  same  as  they  were 
at  the  time  of  the  conveyance."  ^  Thus  where  the  plaintiff  had  con- 
Teyed  to  the  defendant  a  tract  of  land  devised  to  him  by  his  father, 
with  a  covenant  of  warranty  against  each  and  all  the  heirs  of  the 
father  and  all  other  persons,  the  purchaser,  in  an  action  against 
him  for  the  purchase-money,  set  up  as  a  defence  that  tlie  land  was 
subject  to  certain  legacies  charged  upon  it  by  tlie  fatlier  of  the 
vendor,  and  requested  the  court  to  charge  that  if  the  jury  believed 
these  legacies  were  unpaid  he  was  entitled  to  a  deduction  for  the 
amount  of  them ;  but  the  court  charged  that  where  the  incum- 

How  this  is  to  be  recoodled  with  the  propositioo,  of  which  the  books  are  full, 
tbtt  sales  vitiated  by  fraud  are  voidable  onlj,  not  void ;  that  the  fraud  cannot  b« 
•et  up  as  against  an  innocent  purchaser,  nor  even  as  between  the  original  parties 
without  restoring  the  consideration ;  and  that  no  grosaneas  or  falaehood  on  the 
part  of  the  seller  will  authorise  the  buyer  to  recover  back  the  price  on  auj 
other  terms  than  those  of  restoring  the  property  for  which  it  is  an  equivalent, 
falls  beyond  the  sphere  of  my  functions  t«  determine ;  nor  need  I  inquire  whether 
it  was  meant  to  assert  that  a  man  who  has  been  injured  by  a  fraud  cannot  put  an 
end  to  his  right  to  sue  by  executing  a  release  under  seal  or  accepUng  satisfaction 
in  pait.  For  the  case  now  before  us  is  not  a  case  of  fraud,  but  of  failure  of 
consideration,  and  the  cases  of  Duncan  n.  McCullough,  4  Serg,  A  Rawle,  48S, 
and  Chamberlain  e.  McLurg,  8  Watts  &  Serg.  36,  expressly  distinguish  between 
such  cases  and  those  where  the  fraud  is  actual,  and  hold  that  the  former  may 
be  confirmed  subsequently,  whatever  may  be  the  rule  with  regard  to  the  latter. 
The  objection  that  the  waiver  was  without  any  new  consideration  bos  already 
been  answered,  and  the  result  of  the  whole  is  that  the  rule  which  has  been 
granted  for  a  new  trial  must  be  discharged." 

>  Youngmon  e.  Linn,  i  P.  F.  Smith,  413. 

■  Per  Gibson,  C.  J.,  in  Ligbty  v.  Shorb,3  Fa.  R.  447,  which  was  said  b  Murphy 
e.  Richardson,  4  Casey,  293,  to  be  "  the  best  summary  of  the  coses  that  bos  been 
given;"  and  see  Horback  e.  Gray,  8  Watts,  497;  Ives  v.  Nilcs.  6  id.  328; 
Wilson  V.  Cochran,  10  Wright.  230 ;  a.  c.  12  Wright.  107.  Indeed,  to  borrow 
the  language  of  the  late  Mr.  Wallace  in  speaking  of  the  argument  of  counsel  in 
a  case  depending  on  the  doctrine  of  Fox  d.  Mackreth  (1  Lead.  Cas.  in  Fq.),  "  in 
explaining  thQ  reasons  and  operation  of  this  principle,  successive  judges  have 
only  been  able  tovary  andimpiurthe  language"  of  the  learned  Chief  Justice  who 
delivered  the  opinion  in  Lighty  n.  Shorb. 
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brances,  with  all  the  circumstances  attonding  tliem,  were  knomi 
both  by  vendor  and  vendee,  and  the  latter  took  from  the  former  a 
deed  varranting  particularly  against  those  incumbrances,  it  was 
no  defence  to  payment  of  the  purchaee-money  to  say  that  the 
incnmbrance  waa  still  subsisting,  and  it  was  h(t  to  the  jury 
to  determine  whether  botli  parties  knew  of  these  legacies  charged 
upon  the  land,  and  whether  any  circumBtauce  had  occurred  ren- 
dering the  situation  of  the  defendant  more  perilous  than  at  the 
time  of  giving  his  bonds  for  the  purchase-money,  and  this  direction 
the  Supreme'Court  held  to  be  correct.^  So  where  '  a  recital  showed 
that  the  title  to  the  laud  wa^  iu  the  wife  of  the  patentee,  who  after 
her  deatli  conveyed  it  to  two  of  his  daughters  and  their  husbands, 
who  in  turn  conveyed  to  the  vendor,  giving  the  bond  of  the  paten- 
tee as  a  security  for  the  title,  which  bond  was  handed  to  the  de- 
fendant when  lie  purchased  and  took  a  deed  with  general  warranty, 
it  was  held  that  it  was  impossible  to  doubt*  that  the  mutual  under- 
standing  was  that  the  purchase-money  was  not  to  be  detained  as  a 
security  for  the  title.*    So  where  the  vendee  accepted  a  convey- 

'  Fuhrman  t).  LoudoQ,  13  Serg.  ft  Bawie,  S86.  So  in  SCrghccker  v.  Housel,  5 
Pft.  Lav  Jour.  327,  the  court  charged,  "  If  the  jurjr  believe  tbat  the  evictioa 
■od  all  the  facU  connected  with  it  were  kcairn  to  Houael  before  be  bought 
of  Strobecker,  and  that  be  took  the  irarrantf  in  hia  deed  for  the  purpose  of 
protecting  himself  agaiust  %ny  eviction  in  consequence  of  the  right  of  entiy 
arialog  to  Garber's  bein  bj  virtue  of  that  eviction,  and  believe  farther  that 
nothing  has  occurred  since  the  purcbaie  to  render  the  condition  of  Housal 
more  perilous  than  it  was  before  and  at  the  time  he  purchased,  then  his  defence 
ia  not  lostained  upon  equitable  principles." 

'  Lighty  0.  Short.  3  Pa.  «7. 

>  In  the  absence,  it  is  presumed,  of  evidence  to  the  contrarj. 

*  It  was  said,  moreover,  that  the  mercantile  character  of  the  security  given  for 
dke  purchase-money,  a  draft  of  one  of  the  partner  vendees  in  the  firm,  at  twen^- 
two  days,  sufficiently  att«it«d  that  nothing  bnt  punctual  and  prompt  payment 
was  considered  to  stand  witii  the  contract.  So  in  Smith  t>.  Slllyman,  3  Whart. 
£89,  a  vendor  entered  into  articles  to  sell  certain  land  to  one  who  assigned  the 
articles  to  the  plaintiff,  who  entered  into  articles  with  the  defendants,  in  which  it 
was  provided  that  the  first  payment  of  the  purchase- money  was  not  to  be  made  to 
tbe  plaintiff  until  they  were  fully  satisfied  as  to  the  title.  A  deed  was  afterwards 
executed,  with  general  warranty,  by  the  original  vendor  to  one  of  the  defend- 
ants, who,  it  was  held,  could  not  in  an  action  brought  by  the  ploinliS'to  recover 
the  purchase-money  due  him  set  up  as  a  defence  that  the  title  was  defective, 
in  consequence  of  which  they  failed  in  an  attempt  to  recover  the  land  by  eject- 
ment.  "  From  the  very  nature  of  the  agreement,  in  the  absence  of  any  express 
Btipulation  to  the  contrary,  it  would  seem  that  the  vendor  (of  the  articles)  did 
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ance  which  referred,  b^  a  recital,  to  a  trust  deed,  ^ving  its  data 
and  record,  it  was  held  that,  in  the  absence  of  erideuce  to  the  coa- 
trary,  the  purchaser  must  be  considered  to  have  had  notice  of  the 
trusts  in  the  deed,  and  to  have  protected  himaeif  against  them  by  tlie 
covenant  for  quiet  enjoyment.^  So  where  it  appeared  that  the  de- 
fendant, on  making  the  purchase,  was  informed  of  an  outstanding 
claim,  and  then  took  a  deed  with  genera!  warranty,  it  was  lield 
that  his  remedy  must  be  upon  his  covenant,  and  that  he  could  not 
detain  the  purchase-money.^  So  it  has  been  said  that  a  vendee 
who  takes  a  covenant  against  a  known  defect  in  the  title  shall  not 
detain  the  purchase-money  as  a  further  security  against  it,  for  the 
reason  that  the  covenant  would  be  nugatory  if  he  did.^ 

not  intend  to  wsirsnt  the  title  to  tlie  premises,  but  thM  the  velideea  took  the 
risk,  relyiog  on  their  own  judgment  u  to  the  loandneu  of  the  ^tle  and  for  iadem- 
uity  on  the  original  vendor.  That  this  was  the  undergtandiog  is  further  shown 
from  the  agreement  and  the  conduct  of  the  parties.  It  is  expressly  agreed  (and 
the  Becunty  of  the  vendees  ia  eaid  to  be  the  object)  that  the  first  payment  shall  not 
be  made  until  the  vendees  are  fully  satisfied  as  to  the  title  to  the  land.  This  showa 
thatfor  this  purprose  they  depended  on  their  own  judgment.  When  the  title  is  fully 
established  to  their  satisfaction  (for  «o  I  read  the  contract)^  the  vendees  Innd 
themselves  to  take  the  deed.  By  the  agreement  a  reasonable  time  is  allowed 
to  invesligate  the  title  for  themselves.  Until  then  B  defect  of  title  would 
undoubtedly  be  a  good  defence;  but  after  having  examined  it  for  themselves, 
and  accepted  the  title,  they  are  foreclosed  from  taking  any  defence,  on  the  ground 
of  a  failure  of  consideration,  so  far  as  the  present  plaintiff  is  concerned,  lliia 
construction  is  necessary  for  the  protection  of  the  plaintifia,  as  they  would  have 
no  remedy  on  the  covenant  against  the  original  vendor." 

>  Ker  0.  Kit(;hen,  6  Harris  (Pa.),  43S.  See  the  case  of  Murphy  v.  Richard- 
son, 4  Casey  (Fa.),  293,  supra,  p.  628. 

'  Bradford  ».  Potts,  9  Barr,  97. 

*  Juvenal  v.  Jackson,  2  Harris  (Fa.),  519.  In  Share  t.  Anderson,  7  Serg.  & 
Bawie,  43,  the  vendor's  title  was  subject  to  a  charge  in  favor  of  his  mother  and 
sisters.  Atthe  time  of  making  the  contract  of  sale,  he  pr.omised  the  puri'haser  that 
he  would  procure  releases  of  these  charges,  but  not  being  able  to  do  so,  the  deed 
was  executed  wilh  a  covenant  to  indemnify  against  all  estates,  charges,  incum- 
brances, &c.,  and  a  covenant  of  general  warranty.  Releases  were  afterwards 
obtained  from  all  but  two  of  the  parties,  and  in  an  action  to  recover  the  pur- 
chase-money, the  defendant  set  up  (besides  an  allegation  of  fraud)  the  existence 
of  these  charges  and  a  quit-rent,  which  he  contended  had  prevented  him  front 
reselling,  whii-h  was  the  special  object  of  his  purchase.  Under  the  charge  of 
the  court,  whose  judgment  was  affirmed  on  error,  the  jury  made  a  deduction  for 
the  amount  of  the  outstanding  charges,  and  also  such  arrearages  of  quit-rent  aa 
should  be  then  due.  "These,  as  being  a  present  charge,  were  properly  a  sub- 
ject of  defence,  on  the  same  ground  as  the  liens  created  by  the  proceedings  in 
the  Orphans'  Court  were  allowed,  but  the  vendee  oould  not  retain  to  meet 
charges  accruing  afterwards." 
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The  rule  that  "  the  purchaser  shall  he  bound  to  perform  hia 
eugagements  wherever  his  knowledge  and  the  state  of  facts  con- 
tinue to  he  the  same  as  they  were  at  the  time  of  the  conveyance," 
18  nowhere  better  illustrated  than  by  the  case  of  Wilson  v.  Cochran,^ 
which,  when  first  presented  in  the  Supreme  Goart,^  came  up  on 
error  from  a  judgment  entered  below  for  want  of  a  sufficient  affi- 
davit of  defence.  In  an  action  on  a  bond  for  the  purchase-mone; 
of  land  which  had  been  conveyed  with  a  covenant  of  general  war- 
rauty,  the  defendant  in  his  affidavit  alleged  an  eviction  from  part 
of  the  premises  by  reason  of  the  existence  and  exercise  of  a  para- 
mount right  of  way  by  a  third  person  claiming  under  a  grant 
from  the  pnrchaser's  vendor.  The  court  below  entered  judgment 
for  the  plaintiff,  but  this  was  reversed  by  the  Supreme  Court,  who 
held  that  this  right  of  way  wa»  a  breach  of  the  covenant  of  general 
warranty,  and  such  an  eviction  as  entitled  the  covenantee  to  dam- 
ages;'  the  court  below  had,  therefore,  erred  in  not  allowing  him  to 
recover  them  in  this  action,  and  tlie  judgment  was  reversed  and  a 
procedendo  awarded.  Upon  the  subsequent  trial,  it  appeared  that 
the  defendant  had  purchased  with  express  knowledge  of  this  right 
of  way,  and  the  jury  having  found  for  the  plaintiff  (the  vendor), 
this  was  sustained  on  error,  and  it  was  held  that  as  the  defendant 
had  notice,  the  legal  presumption  was  that  he  had  already  been 
compensated  by  reason  of  having  paid  a  diminished  price  for  the 
land.^ 

'  10  Wright,  229.  »  See  mipra,  p.  100. 

'  12  Wright,  107.  "The  caw  ta  now  presented,  therefore,"  said  the  court, 
"  is  that  of  a  purchaMr  with  a  covenant  of  general  narrantj  attempting  to  detain 
purchase-money  on  account  of  a  known  incombrance  or  defect.  We  were  of 
opinioD  when  the  case  was  here  before,  and  we  Rtill  are,  that  a  covenant  of  general 
warranty  would  embrace  such  a  defect,  though  it  be  in  the  nature  of  an  incorporeal 
faereditanient,  but  manifestly  no  action  conld  be  maintained  on  such  a  covenant  and 
therefore  purchase- money  cannot  be  detained  by  virtue  of  it,  until  after  eviction, 
and  the  evidence  here  failed  to  prove  eviction.  Indeed,  there  could  be  no  eviction 
of  [hat  which  was  never  purchased  or  poisessed,  and  therefore  whilst  aright  of  way 
SDCcessfully  asserted  against  a  vendee  might  be  a  breach  of  a  covenant  of  general 
warranty  if  tbe  purchaser  had  bought  without  noUce  of  it,  yet  the  law  is  that  he 
shall  perrorm  his  engagements  whenever  his  knowledge  and  the  state  of  facts 
continue  to  be  the  same  they  were  at  the  date  of  the  purchase.  ...  If  the 
defendant  bought  witb  the  road  open  before  his  eyes  (and  the  necessary  inference 
is  that  he  intended  to  buy  subject  to  the  easement),  the  mere  enjoyment  of  the 
road  is-not  and  cannot  be  an  eviction.  He  bas  got  all  that  he  bargained  for  with 
his  vendor,  and  therefore  bo  should  pay  as  he  agreed.  Until  he  is  interrupted  in 
something  conveyed  to  him  by  bis  vendor,  and  he  knew  the  latter  could  not  con- 
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It  may  be  obeerved  of  this  well-decided  case,  that  while  the 
court  say  expressly  that  the  existence  and  user  of  b  paramoDot 
right  of  way  was  a  breach  of  the  covenant  of  warranty  when  the 
purchaser  had  no  notice  of  it,  yet  that  nevertheless  this  would  not 
constitute  an  eviction  when  the  purchaser  had  such  notice  ;  but  thia 
is  hardly  the  correct  manner  of  stating  the  proposition,  for  in  both 
cases  he  is  equally  evicted,  and  none  the  less  so  by  reason  of  his 
knowledge,  but  in  the  latter  instance  he  is  not  allovred  to  detain  the 
purchase-money  for  the  reason  that  the  possible  assertion  of  the  pai^ 
amount  right  constituted  one  of  the  elements  of  the  contract  and 
was-  within  the  intention  of  both  parties  when  the  deed  was  made. 

But  the  very  fact  of  the  correct  application  of  the  Pennsylvania 
doctrine  in  this  case  demonstrates  its  want  of  logic.  Forif  the  pui^ 
chaser,  instead  of  using  his  covenant  as  a  defence,  had  paid  bis 
purchase-money  and  sued  on  the  covenant,  hie  mere  knowledge  of 
the  existence  of  the  incumbrance  would,  according  to  a  cloud  of 
.authotities,  have  been  no  bar  to  his  recovery,^  and  there  are,  there- 
fore, two  peculiarities  of  the  doctrine,  first,  that  under  some  cir^ 
eumstances  the  purchaser  lias  greater  rights  as  a  defendant  than 
he  would  ha^e  as  a  plaintiff,  and  secondly,  that  under  other  circum- 
stances he  has  greater  rights  as  a  plaintiff  .than  as  a  defendant. 

Wliere,  however,  the  covenant  ia  actually  broken  at  the  time  of 
the  suit  brought  to  recover  the  purchase-money,  the  purchaser  will, 
on  the  general  principles  already  referred  to,^  and  for  the  purpose 
of  preventing  circuity  of  action,  be  entitled  to  detain  the  purchase- 
mouey  to  the  extent  to  which  he  would  be  at  that  time  entitled  to 
recover  damages  upon  the  covenant,^  and  he  is  not  in  such  case 
vej  tbe  road,  he  bu  no  remedj  on  tbe  coTenuit  lie  took  for  his  protection,  ud 
therefore  no  right  to  detun  purchase-monef ." 

If  it  be  desired  to  diatingaiah  titii  decision  from  Wolbert  e.  Lucas,  it  Doay  per- 
h&pa  be  thought  t4ut  a  distinction  exists  between  a  pecuniary  iocumbrance  pay- 
able before  the  parchase-moDey  fell  due,  and  such  an  incumbrance  as  a  n>ad  or 

'  Supra,  pp.  113,  116  et  teq.,  p.  95,  Ac.  That  is  to  say,  bis  mere  knoviladgt 
would  not.  But  whether  the  right  of  way  did  or  not  enter  as  an  element  into  tbe 
contract  might  perhaps,  according  to  some  authorities,  hare  been  the  iubject  of 
proof;  supra,  pp.  95,  113,  &c. 

'  Supra,  p  607  et  teq. 

*  Morris  d.  Buckley,  11  Serg.  &  Rawie,  168;  Christy  v.  Reynolds,  16  id. 
268;  Todd  o.  Gallagher,  id.  261;  Ivea  v.  Niles,  6  Watr?,  323;  PoynteU  ». 
^»eDoer,  6  Barr,  257.    Morris  t>.  Buckley  was  said  by  the'  court  to  come  within 
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obliged  to  restore  the  posseasion  to  his  vendor  before  or  at  the 
time  of  Bvailing  himself  of  such  a  defeuce.^ 

But  when  the  purchaser's  covenant  is  not  thus  actu&U;  broken, 
in  other  words,  when  be  seeks  to  resist  tlie  payment  of  the  pur- 
chase-money upon  the  Penusylvauia  equitable  doctrine  which  we 
have  been  coasideriiig,  it  has  been  held  that  in  cases  where  that 
purchase-money  is  secured  by  a  mortgage  of  the  premises,  upon 
which  the  vendor  makes  no  personal  demand  against  the  purchaser, 
but  merely  asks,  in  default  of  payment  of  the  consideration-money, 
the  restoration  of  the  property  conveyed,  the  purchaser  must  either 
pay  the  purchase-mouoy  or  restore  the  poHsesaiou  to  the  person 
from  whom  be  received  it.'    And  it  is  apprehended  tiiat  ^is  result 

die  principle  of  Suinhaner  v.  WiUnan,  but  tbe  case  wonid  probably  have  beea 
■imilarlj' decided  in  any  court,  u  tha  deed  contained  a  general  warrantj,  and 
the  pnrcbaaer  had  neTer  been  able  to  get  the  poiseisioii,  whii^h  ie  in  general  held 
to  be  a  constructive  eviction  ;  supra,  p.  151.  So  in  Po^ntell  c.  Spencer,  tupra, 
the  purchaser  bad,  to  prevent  an  auCnal  evicCioa,  tak^n  a  leaie  under  the  para- 
mount title,  which  had  been  Established  by  a  judgment,  of  which  his  vendor,  who 
had  Bold  with  general  warranty,  had  notice. 

>  Poyutell  e.  Spencer.  6  Barr,  356. 

■  Heney  v.  Turbett,  3  Ctuey,  121.  "  The  defence,"  said  Lewis,  C.  J.,  who 
delivered  the  opinion,  "  reata  upon  a  defect  in  the  title  to  the  premises  which  will 
be  DOtJced  hereafter.  The  general  rule  is  that  whenever  a  defendant  enters  into 
possession  of  land  under  a  contract  with  the  plaintiff  for  tbe  purchase  of  it,  be 
will  not  be  permilted  to  aet  up  an  independent  dtle  to  protect  a  hostile  posaes-  - 
aion.  He  must  either  pay  the  purchase-money  or  restore  the  possewioQ  to  the 
penton  from  whom  he  reoeived  it.  .  .  .  This  principle  applies  with  peculiar  force 
in  an  action  in  which  the  plaintiff  makes  no  personal  demand  upon  tbe  defendant, 
but  merely  asks  in  default  of  payment  of  the  consideration-money  the  restoration 
of  tbe  property  conveyed.  A  scire  /ados  on  a  mortgage  is  an  action  of  this 
character.  It  makes  no  personal  demand  on  the  mortgagor.  He  is  not  even 
liable  for  the  cosU  of  the  suit.  The  judgment  is  de  lerrit.  It  is  to  be  levied' 
exclusively  on  the  mortgaged  premises,  and  tbe  sale  coDveya  no  further  temv 
or  estat«  to  the  purchaser  than  tbe  lands  shall  appear  to  be  mortgaged  for.  See 
act  of  170a,  §  8,  1  Sm.  61.  If  neither  vendor  nor  vendee  had  any  title  at  the 
time  of  the  mortgage,  the  latter  could  by  no  possibility  pledge  any  title  to  tbe 
mortgage.  It  is  true  that  equitable  circumstances  might  exist  which  would  call 
for  the  appUcation  of  tbe  principle  that  a  tide  subsequently  acquired  by  a  vendor 
enures  to  the  benefit  of  the  vendee.  This  principle  might  apply  in  the  case  of  a 
loan  of  money  obtained  on  the  faith  of  a  representation  that  the  mortgagor  had 
an  indeieusible  estate  in  the  premises  granted  in  mortgage  as  a  Bi>curity  for  the 
money.  But  it  can  have  no  place  where  the  mortgage  is  given  merttly  as  security 
for  tbe  purchase-money,  to  be  paid  for  tbe  premises  mortgaged.  The  purchaser 
at  the  sheriff's  sale  under  such  a  mortgage  gets  no  better  or  other  estate 
than  tbe  mortgagor  had  in  the  premises  at  the  execution  of  the  mortgage.     It 
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would  not  be  affected  hy  the  fact  that  the  purchaser  had  already 
paid  a  portion  of  the  conBideration-money,  for  it  will  be  remem- 
bered that,  as  respects  so  much  of  the  purchase-money  aa  baa  been 
already  paid,  the  law  of  PennBylvania  is  the  aame  as  it  ia  else- 
where ^  —  there  is  merely  a  locus  penitenties  as  ta  so  much  as  is 
unpaid.  This,  however,  would  not  apply  either  in  cases  where  the 
covenant  was  actually  broken,  or  where  the  purchase- money  was 
secured  by  a  bond  or  note,  upon  which  the  recovery  would  fasten 
upon  the  purchaser  a  personal  liability. 

Before  leaving  this  subject,  it  aeems  proper  to  consider  the 
rights  of  the  purchaser  in  cases  where  the  conaideraUon  of  the 
purchase  is  an  annual  ground-rent,  instead  of  a  groBS  sum.'  It 
is  sufficiently  evident  that  the  different  form  which  the  consid- 
eration-money assutaes  should  not  deprive  the  purchaser  of  a 
defence  in  cases  in  which  he  would  otherwise  be  entitled  to  it, 
for,  as  has  been  said,"  the  continuance  of  the  rent,  and  the  pay- 
ment of  it,  depend  entirely  upon  the  right  of  the  grantee  to  the 
future  enjoyment  of  the  land  under  the  title  conveyed  to  him  by 
the  graDtor,-to  whom  and  whose  assigns  the  rent  is  to  be  paid,"^ 
and  as  has  been  more  recently  said,*  "  a  Bale  on  ground-rent 
difiera  from  an  ordinary  sale  only  in  this,  that  the  consideration  in 
the  first  is  an  annual  sum  perpetually  charged  on  the  land,  instead 
of  a  groBB  sum  paid  or  secured,  as  in  the  second." 

In  the  class  of  cases  lastly  referred  to,  viz.,  where  the  defect  or 
incumbrance  ie  covered  by  the  covenants  for  title  which  the  pur- 
chaser has  received,  and  they  are  broken  at  the  time  of  suit  brouglit, 
it  has  been  seen  that  the  latter  can,  upon  general  principles,  detain 
the  purohase-mouey  to  the  extent  of  the  damages  to  which  he 

would  therefore  be  unjust,  u  a  general  rule,  to  involre  the  mortgagee  in  a  dis- 
pute about  the  title,  in  a  pToceedJng  which  only  gives  him  or  the  puTchuer  under 
his  judgment  a  right  to  trj  the  title  in  k  subsequent  action  for  the  land." 
'  Supra,  p.  618. 

*  The  number  of  reported  esses  as  to  this  is,  it  will  be  seen,  verjr  smalL 
Brown  V.  Dickerson,  2  Jones,  372,  aupra,  p.  162,  seema  to  have  been  aa  action 
on  tlie  covenants  for  title.  In  Juvenal  v.  Jackson.  2  Harris,  519,  the  questloa 
turned  principally  upon  whether  the  purchaser  was  entitled  to  the  defence  at  all, 
as  was  also  the  case  in  Spear  e.  AlKson,  8  Harm,  200. 

'  Franciicue  v.  Beigart,  4  Watts,  116,  per  Kennedy,  J. ;  and  see  ako  Ingersoll 
V.  Sergeant,  1  Whart.  367. 

*  In  Juveaal  r.  Jackson,  tupra,  per  Gibson,  C,  J. 
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would  be  then  entitled  if  lie  were  suing  as  plaintiff  for  a  breach  of 
the  covenants.  Where,  however,  the  consideration  is  a  ground- 
rent,  the  amount  of  these  damages  would  probably,  in  most  cases, 
exceed  that  of  the  annual  rent,  and  under  these  circumstances  it 
is  apprehended  that  unless  the  defect  of  title  or  incumbrance  went 
so  far  as  totally  to  defeat  the  entire  estate  conveyed,  the  defendant 
would  be  entitled,  under  the  Pennsylvania  statute  of  set-off,'  to  a 
certificate  in  his  favor  for  the  excess  of  these  damages  over  the 
amount  of  ground-rent  claimed  by  the  plaintiff.  Where,  however, 
the  defect  of  title  or  incumbrance  had  totally  defeated  the  entire 
estate,  it  is  conceived  that  sucli  a  result  Would  simply  work  a  com- 
plete extinguishment  of  the  ground-rent.  These  results  however, 
it  should  be  again  observed,  must,  it  is  conceived,  be  couSned 
to  cases  where  the  defect  or  incumbrance  is  covered  by  tlie  cove- 
nants, and  the  latter  are  actually  broken.' 

Wbere,  however,  such  is  not  the  case,  and  the  defence  is,  under 
the  peculiar  doctrine  of  the  Pennsylvania  decisions,^  an  equitable 
one,  resting  upon  failure  of  consideration,  although  there  can  be  no 
certificate  found  in  favor  of  tlie  defendant,  yet  he  will,  it  is  appre- 
hended, be  entitled  to  defend  from  payment  of  the  ground-rent, 
within  the  limits  defined  in  tlie  classes  of  cases  already  referred  to,* 
so  long  as  the  defect  or  incumbrance  remains.  *'  If,"  as  has  been 
said,  "  the  grantor  of  the  land,  his  heirs  or  assigns,  be  evicted  and 
deprived  of  the  enjoyment  of  the  land  by  any  one  having  a  title 
paramount,  the  rent  ceases  and  becomes  extinct."'  So  where 
there  is  an  eviction  of  a  specific  part  of  tlie  premises,  the  rent  will 
be  apportioned  pro  (ante.*    And  if  the  purchaser  have  removed 

'  The  itatute  of  1705,  Punlon's  Dig.  487. 

*  Thas  in  Garrison  v.  Moore,  1  Phila.  R.  282,  one  of  the  defendant's  pl«M 
"alleged  that  he  had  been  obliged  to  paj'  a  large  sum  of  money  for  the  prior  and 
better  title,  as  well  ta  the  costs  of  the  ejectment,"  which  wai  held  bad  on 
demnrrer,  for  the  court  said  "  there  was  here  no  covenant  of  general  warrant]^ 
nor  for  quiet  enjoyment  except  aa  againal  pereoni  claiming  under  the  grantor. 
Purchas e-money  cannot  be  recovered  back  for  defect  in  the  tJtle,  unless  there 
wsa  fraud  or  warranty.  The  same  principles  which  govern  an  action  must  apply 
to  a  aet-off,  and  U  neither  fraud  nor  warranty  is  alleged,  the  matter  contained  in 
Uie  plea  cannot  be  aTailable  to  the  defendant  oi  a  ttt-off  to  the  plaintiff's  claim 
in  this  action."  See  also  the  distinction  between  a  cross-demand  and  failure  of 
consideration,  notiied  in  Good  v.  Good,  9  Wattt,  672;  infra,  p.  646,  n. 

'  Supra,  p.  6S0.  *  Supra,  p.  2&6,  &c. 

'  Franciscus  c.  Reigart,  tupra,  p.  644,  per  Kennedy,  J. 

*  Garrison  t>.  Moore,  tvpra.     "  We  are  of  opinion,"  aaid  the  court,  "  that 
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the  defect  or  incumbrftnce,  or  be  otherwise  entitled  to  the  equitable 
defence  referred  to,  it  is  conceived  that  he  would  be  entitled  to 
detain  the  ground-rent  for  auccesslTe  years,  until  its  arrear^es 
should  be  equal  to  the  amount  of  his  loss.' 

tbe  lecond  plua,  of  an  eyiction  b^  ti  prior  and  better  title  from  thrae'tentht  of 
the  demised  premises  is,  pro  iaato,  a  defenoe  to  an  action  for  the  real,  irhit^,  in 
eucfa  I'Ase,  ought  to  be  apportioned." 

'  See,  as  to  this,  the  case  of  Good  v.  Good,  9  Watts,  567,  explained  in  3 
Watta  &  Serg.  472.  The  purchase-money  was  there  secured  by  seven  bonds 
and  a  promissory  note.  In  an  action  on  the  first  of  the  bonds,  the  pnrcbaaer 
established  a  failure  of  consideration  as  to  part  of  the  land,  and  also  claimed  a 
■et-off  for  the  servicea  rendered  to  the  vendor  to  an  extent  exceeding  the  amoont 
of  the  bond,  and  the  jary  fouud  a  general  verdict  for  him.  In  a  subsequent 
action  on  another  of  the  bonds  and  the  note  the  defendant  rested  upon  the  auna 
grounds,  and  the  plaintiET  urged  that  the  evidence  of  the  recovery  hy  the  defend- 
ant in  the  previous  suit,  and  the  grounds  on  which  it  was  based,  was  a  bar  to  tbt 
allowance  of  the  same  defence  in  a  subsequent  suit,  but  the  court  below  decided 
otherwise,  and  the  jury  found  for  the  defendant,  and  certified  that  there  waa  due 
him  front  the  plaintiff  42,500  over  and  above  the  amount  claimed  by  the  latter. 
The  judgment  was  however  reversed  by  the  Supreme  Court,  which  held  that 
as  respects  the  set-off  that  roust  be  presumed  to  have  been  passed  upon  by  tha 
former  jurj,  "  who  must  be  deemed  to  have  sustained  the  bond  in  the  first 
instance,  holding  it  to  be  satisfied  bj  the  set-off  and  no  more.  As  to  what  waa 
properly  cross-demand,  therefore,  the  defendant  waa  concluded ;  but  we  most  be 
careful  to  distinguish  it  from  what  was  properly  iailure  of  consideration.  Aa  a 
ground  of  demand,  the  one  is  legal  and  independent  of  the  pluutiff's  cauae  of 
action ;  the  other  is  equitable,  inherent  in  all  the  securities  founded  on  the  same 
consideration,  and  therefore  applicable  to  sui'cessive  actions  qn  any  of  them,  till 
the  defendant  is  compensated  by  defalcation  to  the  extent  of  the  loss.  In  this 
instance  the  defendant  claimed  the  proiuise  of  his  compensation  Ibr  personal  ser- 
vices and  damages,  for  a  breach  of  a  covenant  that  a  particular  estate  of  dower 
in  the  laud  had  been  released,  and  they  were  settled  in  the  previous  action  at 
what  they  were  worth.  But  for  failure  of  consideration  the  defendant  is  entitled, 
on  the  whole,  to  a  deduction  equal  to  the  average  value  of  the  acrea  lost,  deter- 
mined by  the  price  originally  stipulated,  .  .  .  and  he  is  entitled  to  an  allowanc* 
in  this  action  for  any  part  of  it  which  has  not  been  allowed  him  before." 

When  the  case  went  down  again  for  trial,  the  court  below  conceived  that  in  the 
proper  application  of  these  remarks  the  failure  of  constderatibn  must  be  appor- 
tioned among  the  securities  ratably,  and  directed  the  jury  accordingly,  bnt  this 
judgment  was  reversed  on  error  (3  Watts  &  Serg.  472),  and  it  was  said.jxr 
atriam,  that  the  effort  of  the  judge  who  delivered  the  former  opinion  wM 
"  merely  to  distinguish  between  the  remedy  for  want  of  consideration  and  iht 
remedy  Ibr  cross-demand  —  not  to  establish  a  principle  of  apportionnKnt,  ni  a 
case  rnvolving  the  latter,  between  distinct  securities  for.  different  parts  of  the 
original  debt.  The  case  did  not  call  for  it.  It  was  indeed  ssJd  that  want  of  ooo- 
uderaiion  furnishes  a  defence  which  is  inherent  in  all  the  MCuritiea  till  fall  com-. 
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It  is  hardly  necessarj  to  repeat  that  the  preceding  cases  in 
FeDQgylv&nia  must,  with  the  exception  of  this  last  class,  be  regarded 
aa  exclusively  local  iu  tiieir  application. 

penutiou  for  it  be  attuned  hy  defalcatioD ;  and  bo,  indeed,  it  is,  bo  far  m  to 
dispense  with  «  certificate  of  balance  where  the  amount  to  be  defalcated  exceeds 
tie  sum  sued  for.  .  .  .  The  principle  of  pro  rata  distribution  of  defalcation  for 
fkilnre  of  consideration  among  all  the  securities  is  one  which  this  Court  did  not 
mean  to  establish. " 
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CHAPTER  XV. 

THE  jnBIBDICTION  OP  EQDITT  AS  TO   COVENANTS   FOE  TITLB.^ 

'  .CoTENANTS  for  title,  like  all  othercoTeuatits,  are,  of  course,  mere 
contracts  between  the  parties,  though  their  savoring  of  the  realty 
gives  them  certain  incidents  denied,  to  others.  For  a  breach  of 
contract,  the  common  law  provided  a  single  remedy,  —  a  recom- 
pense in  damages,  —  and  as  in  many  cases  this  proved  insufficient, 
the  jurisdiction  of  equity  has  Become  established  in  certain  well- 
defined  caaes,  administered  through  the  means  of  specific  perform- 
ance, injunction,  and  the  reformation  and  rescission  of  contracts. 
And  as  the  jurisdiction  in  these  cases  was  originally  engrafted  on 
the  common  law  by  reason  of  the  insufficiency  of  its  forms  of  rem- 
edy, so,  somewhat  curiously,  the  common-law  recompense  in  dam- 
ages has  been  in  England  recently  engrafted  by  statute  upon  the 
jurisdiction  of  equity,  by  reason  of  the  occasional  insufficiency*  of 
the  form  of  the  remedy  which  equity  affords. 

Thus  by  an  act  of  Parliament,  passed  in  1858,  commonly  called 
"  Lord  Cairns'  Act,""  it  is  provided  that  "  in  all  cases  in  which  the 
Court  of  Chancery  has  jurisdicUon  to  entertain  an  application  for  an 
injunction  against  a  breach  of  any  covenant,  contract  or  agreement, 
or  against  the  commission  or  continuance  of  any  wrongful  act,  or 
for  the  specific  performance  of  any  covenant,  contract  or  agree- 
ment, it  shall  be  lawful  for  the  same  court,  if  it  shall  think  fit,  to 
award  damages  to  the  party  injured,  either  in  addition  to  or  in 
substitution  for  such  injunction  or  specific  performauce,  and  such 
damages  may  be  assessed  in  such  manner  as  the  court  sliall  direct.*' 

Subsequent  sections  provide  the  machinery  for  the  assessment  of 

■  Some  portions  of  tJiiB  chapter  maj  be  foaod  scattered  diroogh  the  fonner 
edition*  of  this  ti«at48e.    The  greater  part  of  it,  however,  ii  endrely  new. 
»  21  4  22  Vict.  0.  27. 
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damages  and  the  trial  of  questioDS  of  fact,  either  bj  a  Jury  before 
the  court  itself,  or  by  the  court  alone,  or  for  the  asseBsmeut  of 
damages  by  a  jury  before  any  judge  of  one  of  the  superior  courts 
of  common  law  at  Nisi  Pnus,  or  before  the  sheriff  of  any  county 
or  city. 

This  act,  which  is  not  retrospective,  does  not  however  extend  the 
jurisdiction  of  the  court  to  cases  where  there  is  a  plain  common- 
law  remedy,  and  when  the  court  would  not  have  interfered  before  the 
passt^  of  the  act.'  Where,  however,  the  cojirt  has  jurisdiction 
to  grant  specific  performance,  it  may  award  damages  for  non-per- 
formance of  part  of  the  contract  in  respect  of  wliich  it  could  not 
have  compelled  specific  performance.'  But  a  plaintilT  will  not  be 
entitled  to  damages  if  he  has  done  any  act  which  would  deprive  him 
of  his  right  to  specific  performance,^  and  it  is  in  the  discretion  of 
the  court  whether  it  will  award  damages  under  the  act,  or  leave  the 
plaintiff  to  obtain  them  at  law,*  and  this,  .notwithstanding  tlie 
Bubsequent  act  of  25  &  26  Vict,  c-  42,  known  as  "  Sir  John 
Bolt's  Act,"  which  provides  that  "  in  all  cases  in  which  any  relief 
or  remedy  within  the  jurisdiction  of  the  Court  of  Chancery  is 
sought  in  any  cause  instituted  therein,  every  question  of  law  or 
fact  cognizable  in  a  court  of  common  law,  on  the  determination  of 
which  the  title  to  such  relief  or  remedy  depends,  shall  be  deter- 
mined by  or  before  the  same  court ;"  in  other  words,  it  is  considered 
that  as  the  relief  in  equity  does  not  depend  upon  the  mere  ques- 
tion of  damages,  this  act  is  not  compulsory.' 

"The  object  of  Lord  Cairns'  Act,  it  will  he  seen,"  says  an 
able  writer,*  "  is  to  enable  the  Court  of  Chancery  to  do  complete 
justice  in  cases  where  it  previously  had  jurisdiction,  but  where 
circumstances  had  occurred  which  disabled  the  court  from  decree- 
ing specific  performance,  and  so  rendered  it  necessary  for  the 
plaintiff  to  seek  relief  in  a  court  of  law  for  damages.    If,  for 

■  WickB  D.  Hunt,  Johns.  372 ;  Bogera  t>.  Cballis,  27  Beav.  175 ;  Scott  t>.  Raj- 
ment.  Law  R.  7  £q.  112 ;  Lewers  v.  E&rl  of  Shafteabury,  2  id.  270. 

•  Soamet  c.  Edge,  Johns.  669. 

■  Collins  r.  Stutely,  7  Weekly  Eep.  710. 

•  DureU  V.  Pritcbsrd,  Law  B.  1  Cb.  App.  2U. 

'  Johnaon  v.  Wyatt,  2  De  Gex,  J.  &  S.  18 ;  Swaino  t>.  Great  Nor.  R.  R.,  33 
Law  Jour.  Cb.  309  (wbich  was  argued  b^  Sir  John  Bolt)  ;  Durell  c.  Pritcbard, 
L.  R.  1  Ch.  App.  2^;  Mayne  on  Damagea.  462  (2d  ed.). 

■  ILead.  Caa.  in  Eq.  819  (4th  ed.),  note  to  Cuddee  0.  Butter;  aee  aUo  Kerr 
on  iDJunctioiu,  221. 
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inBtance,  before  the  passing  of  the  act,  upon  a  bill  being  filed  for 
the  specific  performance  of  a  contract  for  the  purchase  of  an 
estate,  it  appeared  that  the  vendor  could  not  make  a  title  to  the 
estate,  the  bill  would  have  been  dismisBed,  and  the  vendor  would 
have  been  obliged  to  resort  to  a  court  of  law  for  damages  ;  under 
the  act,  the  Court  of  Cliancery  is  able  to  do  complete  justice 
between  the  parties,  by  the  award  of  adequate  dam^e  for  the 
non-performance  of  the  contract."  And  as  this  act  does  not 
diminish  the  rights  of  suitors,  a  plaintiff  in  equity,  who  before 
the  act  would  have  been  allowed  at  the  same  time  to  sue  the  defend- 
ant at  law  for  damages,  may  still  do  so,  although  be  might  under 
the  act  pray  for  and  obtain  damages  in  the  suit^ 

As  to  the  specific  performance  of  pontracts,  the -maxim  of  the 
civil  law,  nemo  e»t  prceoite  cogi  ad  factum,  ia  equally  the  doctrine 
of  the  common  law  in  England.^  That  law  (save  in  the  case  of 
replevin,  which  is  scarcely  an  exception)  affords,  as  has  been  said, 
but  one  compensation  for  every  loss,  viz.,  money.  But  as,  from  a 
very  early  day,  it  was  felt  that  though  one  shilling  might  be  as 
good  as  another,  yet  one  estate  in  land,  though  of  precisely  tlie 
same  market  value  as  another,  might  be  vastly  different  in  every 
other  circumstance  that  made  it  an  object  of  desire,  tlie  doctrine 
was  established,  as  early  as  the  time  of  Richard  II.,  that  a  court  of 
equity  had  jurisdiction  to  enforce  the  specific  performance  of  con- 
tracts for  the  sale  of  land.'    The  Year  Books  tell  us  that  this 

'  And  hence  in  An^cr-Dannbi^n  Co.  e.  Rogerson,  Law  R.  4  £q.  8,  where  A 
filed  &  bill  againat  B  for  the  e&noelUdon  of  bilb  of  exchange  drawn  by  A  and 
accepted  by  B  in  part  performance  of  a  contract,  of  which  B  failed  to  peribrm  his 
part,  and  for  an  injunction  to  restrain  B  from  parting  with  or  suing  OD  the  bills, 
and  pending  the  rait  A  commenced  an  action  at  law  against  B  for  breach  of  tfaa 
contract,  it  wai  held  (per  Lord  Romilly,  M.  R.)  tfaat  the  suit  and  the  action  were 
not  for  the  tame  subject-matter,  and  an  order  obtained  on  the  pliiutiff  to  elect 
whether  he  would  proceed  at  law  or  in  equity  was  discharged. 

It  is  worthy  of  notice,  though  whether  the  omiHioa  ia  intentional  or  acddental 
can  only  be  conjectured,  that  while  Mr.  Fry's  preface  to  his  treatise  (published  in 
18o8)  refers  to  Lord  Caima'  Act  as  "  a  bill  now  pending  in  Parliament  introduced 
by  the  Solicitor- General,"  and  which  was  actually  parsed  in  tiiat  very  year,  the 
American  edition,  published  thirteen  years  later  (in  1S71),  whose  aim,  aajs  its 
preface,  is  to  place  in  the  hands  of  the  bar  "  a  test-book  which  shall  be  at  once 
illustrative  of  the  law  of  England  and  of  this  country,"  contains  not  the  slightest 
reference  to  Lord  Cairns'  Act,  nor,  of  course,  to  the  decisions  under  it. 

'  Fry  on  Specific  Performance,  1. 

*  1  Spence's  £q.  Jurisd.  of  the  Court  of  Chanceiy,  615. 
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jorisdiction  waa  not  asserted  without  opposition  on  the  part  of  the 
common-law  Judges,'  but,  at  least  as  early  as  when  Brooke's 
Abridgment  was  published,  it  seems  to  have  been  fully  established.' 

"Inhere  is  no  pretence,"  says  a  learned  author,"  for  the  com- 
plaints sometimes  made  by  the  common  lawyers,  that  such  relief 
in  equity  would  wholly  subvert  the  remedies  by  actions  on  the 
case  aud  actions  of  covenant ;  for  it  is  against  conBcience  that  a 
party  should  have  a  right  of  election  whether  be  would  perform 
his  covenant,  or  only  pay  damages  for  the  breach  of  it.  But,  oq 
the  otiier  hand,  there  is  no  reasonable  objection  to  allowing  the 
other  party,  who  is  iiyured  by  the  breach,  to  havd  an  election, 
either  to  take  damages  at  law,  or  to  have  a  specific  performance  in 
equity ;  the  remedies  being  concurrent  but  not  coexteoaive  wiUi 
each  other."* 

But  while  it  may  be  easy  to  state  this  as  a  general  propositioD,  it- 
viU  be  found  tiiat  from  an  early  time  much  difficulty  has  been,  as 
it  is  still,  felt  in.  its  practical  application. 

'  21  Hen.  VU.  pi.  41 ;  22  Hen.  VI.  pi.  43. 

'  Brooke's  Abr.  TrespMS  on  the  Case,  pi,  72.  Thua  in  Doctor  and  Student 
(which  vas  published  in  IfilS)  it  is  taid,  "  If  a  man  sell  bis  land  bj  a  sntHuient 
and  lawful  toatract,  though  there  lack  livery  of  seisin,  or  such  other  solemDities  of 
the  law.  jet  the  seller  is  bound  in  conscience  to  perform  the  contract.  In  this 
case,  the  tontract  is  sufficient."     Dialof^e  1,  c.  21,  p.  63. 

With  respect  to  cbattcli,  also,  such  as  had  a  peculiar  and  intrinsic  value, 
not  to  be  measured  by  monej,  the  same  rule  was  applied  at  ao  early  day;  and 
we  End  caaes  as  far  back  as  the  time  of  Henry  V.,  where  such  a  jurisdiction  waa 
exercised  aa  to  a  gilt  croas,  a  cruclGx,  a  crimson  bed  tbin  in  Venice  (1  Spence, 
643).  and  the  like,  tilt  in  the  well  known  and  leading  cases  of  Pusey  n.  Pusey, 
and  Duke  of  Somerset  c.  Cookson,  1  I^ad,  Cas.  in  Eq.,  decided  respectively  in 
1684  and  1785,  the  doctrine  waa  placed  beyond  question.  This,  too,  was  not 
without  question  and  opposition  by  the  common-law  judges,  who  claimed  that  an 
action  of  detinue  was  the  proper  remedy,  even  although  —  while  the  judgment 
recognized  the  plaintiff's  right  to  recover  the  thing  in  tpecit  —  the  delivery  could 
not,  on  refusal,  be  enforced,  but  damages  only;   1  Spence,'  646. 

The  most  curious  modem  illustration  of  the  doctrine  as  applied  to  peraonal 
property  is  to  be  found  in  the  decisions  in  the  Southern  States  as  to  slaves,  where, 
after  much  discussion  and  some  variety  of  decision,  the  weight  of  authority  settled 
upon  the  ground  that,  although  as  a  general  rule  no  distinction  would  be  observed 
between  a  slave  and  any  other  chattel,  yet  when  there  were  peculiar  circumstances 
which  gave  a  preiium  affectionii,  —  such  aa  a  slave  being  a  family  servant^  car- 
penter, a  blacksmith,  or  the  like,  —  specific  delivery  wonld  be  enforced;  notes 
to  Cuddle  n.  Rutter,  1  Lead.  Cas.  in  Eq. 

*  Story's  Eq.  Jur.  §  717  a,  and  see  mpra,  p.  272  rf  sej. 
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Thus,  for  example,  the  eDJoyment  of  land  may  greatly  depend 
upon  the  epecific  performance  by  another  of  his  covenant  to  build 
thereon,  and  in  some  early  caaes  such  performance  was  decreed,' 
but  more  lately  the  doctrine  has  been  denied,  and  specific  perform- 
ance refused ;  for  it  is  said,  if  one  will  not  build,  another  may.' 

Oq  the  other  hand,  the  performance  of  a  covenant  to  levy  a  Bne 
or  for  further  assurance  may  be  indispensable  to  the  security  of 
the  title,  apd  none  can  perform  it  but  the  party  boimd  by  the  cove- 
nant,^ and  it  is  obvious  that  a  recovery  in  damages  affords  at  most 
an  uncertain  if  not  inadequate  recompense. 

So  there  may  be  cases  of  covenants  sounding  iu  damages,  in  its 
strict  sense,  whose  performance  will  sometimes  be  enforced  on 
principles  of  quia  timet.  Thus  in  the  early  case  of  Raiielagh  v. 
Hayes,'  the  plaintiff  assigned  certain  shares  of  the  excise  in  Ireland 
to  the  defendant,  who  covenanted  to  save  him  harmless  iu  respect 
of  that  assignment,  and  to  stand  in  his  place  touching  the  pay- 
ments to  the  Eing,^  and  the  plaintiff  being  sued  by  the  King  for 
j£20,000,  filed  his  bill  that  the  defendant  might  be  decreed  to  pet^ 

'  Story's  Eq.  Jur.  §  725.  '  Id.  §  7S6. 

'  Id.  §  729.  Some  text  writers  include  under  this  bead  the  speuiRc  performaDce 
of  covenants  not  to  do  a  certain  thing,  u  not  to  build,  and  the  like,  but  ei^uitj' 
here  interferes  by  injunction  t-atber  than  by  specific  perrormancc. 

*  1' Vern.  189  (1683)  ;  8.  C,  but  less  full,  2  Cia.  in  Ch.  146 ;  1  Eq.  Gas.  Abr.  17. 

'  In  tbe  report  in  2  Cas.  in  Ch.  the  covenant  was  stated  to  be  "to  save  the  Lord 
Banelagh  harmless  touching  three  parts  of  a /onn  aasigned-to  Hayes."  It  will 
of  course  be  remembered  that  the  excise  in  Irelanil.  created  by  the  excise  act  of 
Charles  II.,  wasfBrmedaut  by  that  king,  and  part  of  the  corenant,  which  is  given 
in  the  note  to  the  report  in  Vernon,  was,  that  he,  the  defendant,  should  indemnify 
the  plaintiff  from  all  accounts,  paynients,  charges  and  actions  whatsoever  on 
account  of  any  moneys  due  by  the  plaintiff,  the  then  late  farmer  of  bis  Majesty's 
revenue  in  Ireland,  for  rent  or  otherwise.  The  care  with  which  the  jurisdiction 
was  exercised  will  appear  by  the  notes  to  the  report;  "  The  Lord  Keeper  gave 
aa  one  reason  for  his  decree  '  that  the  computation  of  damages  in  such  a  cause 
most  depend  upon  examination  of  long  and  intricate  amounts  of  the  revenue  of 
Ireland,  which  cannot  be  made  upon  a  trial  at  law,  and  a  jury  cannot  foretell  what 
damages  will  after  happen,  but  must  give  their  verdict  upon  uncertainties,  which 
will  after  occasion  sails  in  this  court,' "  and  it  was  also  ordered  "  that  upon  any 
suit  or  demand  against  plaintiff  upon  any  matter  relating  to  the  said  form,  he 
■hould  give  timely  notice  to  the  defendant  or  bis  clerk  in  court,  to  the  intent 
defen<l^ut  may  take  all  necessary  care  in  defence  thereof,  to  prevent  any  damage 
that  may  come  to  him  thereby."  Whatever  oilium  may  have  attached  to  Lord 
North's  private  and  pplitical  life,  yet  while  holding  the  control  of  Che  Great  Seal, 
we  are  told  that  "  ou  the  whole,  as  an  equity  judge,  he  is  to  be  praised  rather 
than  censured ;  "  S  Campbell's  Chancellors,  367. 
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form  hia  covenant  in  tpecie.  It  waa  ioaiated  on  behalf  of  the  latter 
that  here  waa  no  proper  aubject  for  equity,  nor  any  Jhing  that  the 
court  could  decree,  for  here  waa  no  specific  covenant,  but  only  a 
general  and  persoDal  covenant  for  indemnity,  which  sounded  only  in 
damages,  which  could  not  be  ascertained  in  thia  court,^  especially  as 
this  case  is,  there  being  no  breach  of  the  covenant  assigned  in  the 
bill,  for  a  suit  being  brought  by  the  King  was  not  in  itself  any 
breach  ;  the  defendant  would  defend  the  suit,  and  if  nothing  was 
recovered  there  was  no  breach.  But  Lord  Keeper  Qullford 
"  thought  fit  to  decree  that  the  defendant  should  perform  his  cove- 
nants, and  directed  it  to  a  master,  and  that  totieg  quotieg  any  breach 
should  happen  he  should  report  the  aame  apecially  to  the  cmirt, 
and  the  court  then  might,  if  there  ahould  be  occasion,  direct  a 
trial  at  lav  in  a  quantum  damnifieatua,  and  he  conceived  it  reason- 
able that  the  defendant  should  be  decreed  to  clear  the  plaintiff 
from  all  these  suits  and  incumbrances  within  some  reasonable 
time,^  and  he  compared  it  to  the  case  of  a  counter  bond,  where, 
although  the  surety  is  not  troubled  or  molested  for  the  debt,  yet  at 
any  time  after  the  money  becomes  payable  the  court  will  decree 
the  principal  to  discharge  the  debt  —  it  being  unreasonable  that  a 
man  should  always  have  such  a,  cloud  hang  over  him ; "  and  other 
oases,  on  both  aides  of  the  Atlantic,  have  recognized  and  enferced 
the  aame  doctrine.^ 

Thia  clasa  of  cases  must  not,  however,  receive  too  broad  and 
general  an  application.  So  far  as  they  rest  on  the  doctrine  of  quia 
timetj  it  has  been  well  said  of  this  head  of  jurisdiction  that 
"  though  it  is  one  which  a  court  of  equity  has  often  exercised,  yet 
it  will  be  extremely  tender  in  so  doing,  because  it  materially  varies 
the  agreement  of  the  parties  at  the  time  of  the  transaction."* 
And,  as  nothing  is  better  settled,  at  least  in  this  country,  than 
that  upon  the  ordinary  covenant  against  incumbrances  a  plaiutiff 
can  recover  but  nominal  dam^ea  unleaa  he  haa  suffered  actual  loss," 

'  Now  altered  by  the  art  cited  tupra,  p.  648. 

*  See  as  to  this  at  law,  Lethbridge  v.  Mytton,  Ac,  tupra,  p.  94. 

*  See  Lee  e.  Rook,  Moeelj,  818 ;  Pember  d.  Mathers,  Bro.  Ch.  62 ;  Gibson  v. 
Goldsmid,  5  De  Gex,  M.  & G.  767,  tupra ;  Hatton o.  Waddy,  2  Jones  (Irish  Ch.), 
541 ;  Power  v.  Standish,  8  It.  £q.  B.  526 ;  Champion  t>.  Brown,  6  Johna.  Ch. 
(N.  Y.)  106,  where  is  an  able  opinion  by  Kent,  C. ;  Buirougha  v.  McNeill,  2DeT. 
&Bat.  Eq.  (S.  C.)  297;  Griffin  v.  Orman.  9  Florida,  58. 

'  Flight  s.  Cook,  2  Yes.  620,  per  Sir  T.  Clarke,  M.  R. 

*  Supra,  p.  286  et  asg. 


b*  Google 


654  THB  JUBIBDECnON  OF  BQ0ITT 

—  in  other  words,  that  the  covenant  is  treated  aa  a  eoTenaot  of 
indeninity  in  the  strict  sense  of  the  word —  so  it  will  be  found 
that  equity  follows  tho  kw,  aud  that,  as  a  general  rule,  no  prefer 
etice  ia  giveu  to  the  coveuaut  against  incambraucea  over  any  of 
the  other  coveuanta  for  title,^  and  that  relief  will  uot  be  granted 
upon  the  mere  apprehension  of  damage.  Thus  in  a  case  in  New 
York,  the  complainant's  bill  set  forth  the  existence  of  a  quit^rent 
upon  the  land  which  had  been  conveyed  to  him  with  all  the  cove- 
nants for  title,  and  prayed  that  the  defendant  might  be  decreed  to 
pay  and  satisfy  it  and  have  the  same  cancelled  of  record,  and  bold 
the  plaintiff  harmless  tlierefrom,  to  which  the  defendant  demurred, 
on  the  ground  that  the  purchaser's  remedy  was  at  law  upon  the 
covenants,  and  the  court  dismissed  the  IhU,  saying,  "  It  is  said, 
however,  that  a  court  of  equity  will  decree  the  performance  of  a 
general  covenant  of  indemnity,  though  it  sounds  only  in  damages, 
upon  tlie  principle  on  which  they  entertain  bills  quia  iimtt. 
Whetlter  this  be  so  or  not,  the  diiGculty  is  tliat  there  is  here  no 
covenant  of  indemnity  in  the  proper  sense  of  the  term.  Id  one 
sense,  all  the  usual'covenants  in  a  deed  may  be  termed  eovenaots 
of  indemnity  ;  that  is,  they  are  designed  to  protect  the  purchaser 
to  a  certain  extent  against  the  failure  of  title,  or  an  eviction,  cu' 
.  against  incumbrances ;  but  they  afford  an  indemnity  in  no  other 
way  than  every  other  contract  or  agreement  does,  viz.,  by  the  right 
to  recover  damages  for  the  breach  or  nou-performuice,  and  this  deed 
contains  no  other  than  the  usual  covenants."  ^  So  in  a  case  in 
Ohio,  where  the  defendant  conveyed  to  the  complainant  with  cove- 
nants that  he  was  the  lawful  owner,  had  good  right  to  sell,  and  of 
warranty,  and  the  latter  Hied  a  bill  setting  forth  that  a  widow  bad 
obtained  an  assignment  of  dower  in  the  premises,  for  the  payment 
of  which  a  certain  annual  charge  had  been  imposed  upon  the  land, 
and  prayed  a  apecific  performance  of  the  covenauta,  the  bill  was 

1  Except.of coQrae,diatforfurilier&3aurai)ce,aBbBBbeeniu9t8een.  Itmaybe 
here  remarked,  in  passing,  that  as  respects  the  coveoants  for  seiBio,  of  right  to  con- 
vey and  against  incumbrauces,  wherever  the  doctrina  prevails  that  they  are  broken 
as  soon  aa  made,  and  tiierefore  turned  into  ckota  in  action,  it  is  obvioua  tliat 
equity  eannot  enforce  the  performance  of  that  which  has  ceased  to  exist,  and 
wherever  such  a  doctrine  is  recognized,  there  can  be  no  room  for  the  jurisdiction 
of  equity  as  to  the  sfteciGc  performance  of  tlieie  covenants. 

'  Tallman  v.  Green,  3  Sandf.  4J7.  The  general  doctrine,  though  not  Willi 
respect  to  covenants  for  tide,  was  alio  ^piied  in  the  recent  case  of  Rector  of 
Trinity  Church  v.  Higgins,  4  Bob.  (N.  Y.)  872. 
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dwmiMed,  the  ctHirt  eajnog,  "  There  is  a  well-established  chancery 
jnrisdiotioit  over  certain  coTenants.  The  Chsncellor  Till  exercise 
a  restraining  power  where  the  covenantor,  contrary  to  his  stipula- 
tion, disturbs  the  tenant  by  his  own  act,  and  he  will  enforce  the 
specific  performance  of  the  covenant  for  further  assurance.  But 
we  find  no  case  of  interference  on  this  side  of  the  court  in  relation 
to  the  covenant  of  warranty."  ^  Other  cases  have  proceeded  upon ' 
the  same  principle,*  and  any  in  whicl)  a  different  course  has  been 
taken  must  be  deemed  to  he  exceptional,  and  to  rest  upon  their 
owu  peculiar  circamstauces.' 

<  TuiU  e.  MUler,  10  OUo,  382. 

■  Thus  in  Watkins  t>.  Owen,  2  J.  J.  Manb.  (Ky.)  142,  tbe  compIaio&Dt  had 
received  a  deed  with  covenant  of  warrantj,  and  filed  hia  bill,  aetting  forth  that  a 
•uit  wu  threatened  by  adverse  claiQiaiita,  and  praying  that  their  tJtinB  be  examiDed 
and  damages  assessed  against  hia  covenantor  should  bis  title  fail,  vblcb  was  dia- 
missed  by  the  court,  aa  not  showing  any  fraud  or  mistake,  or  that  bia  remedy  oa 
the  covenant  would  be  ineffectual.  A  somewhat  similar  deciaion  baa  been  made 
in  Bradford  d.  Long.  4  Bibb  (K;.),  225. 

*  Thus  in  Barnett  v.  Montgomery,  6  Monr.  (Ey.>,  327,  the  covenant  was 
peculiarly  framed.  There  had  been  an  exchange  of  land  with  a  covenant,  giving, 
in  case  of  eviction,  the  election  to  either  party  to  restore  tbe  land  taken  in  ex- 
change or  pay  ita  value.  "  It  did  not,  therefore,"  tbe  court  said,  "  leave  the 
amount  of  tbe  liability  of  the  warrantor  to  the  conclttBioQs  of  law  upon  the 
general  expreMions  of  the  covenant,  but  fixed  tbe  .nature  and  extent  of  his 
Lability."  There  were  also  other  drcumstances  in  tbe  case  which  rendered  tbe 
interposition  of  equity  necessary.  Barnett  and  William  Montgomery  screed  to 
exchange  certain  tracta  of  land,  and  in  case  either  ahonid  be  taken  by  a  prior 
claim,  tbe  other  should  revert  to  tbe  former  owner.  Montgomery  died  withont 
having  completed  the  contract,  leaving  several  children,  of  whom  Thomas 
Montgomery  entered  into  an  agreement  with  Barnett,  covenanting,  on  behalf  of 
the  other  hvira,  to  convey  to  him  the  one  tmct  as  soon  as  nil  of  them  should  be 
of  age,  while  Barnett  conveyed  to  him  and  another  brother  the  other  tract,  with 
the  covenant  (hat  if  they  were  evicted,  he,  Barnett,  would  either  reconvey  the  first 
tract  to  thetn,  or  pay  its  value  with  interest.  Adverse  claimant!;  to  the  laud  ihiu 
conveyed  by  Barnett  established  their  claims  in  a  suit  nhii'h  Montgomery  brought 
against  them,  and  he  then  filed  a  bill  againat  Lis  brothers  and  siitera  and  Barnett, 
whose  object  was,  as  respects  the  former,  to  obtain  from  them  a  conveyance  of 
the  tract  which,  on  their  behalf,  he  had  covenanted  to  convey  to  Barnett,  and 
as  respecta  the  latter,  to  compel  him  to  comply  with  his  covenant.  "  Under  tbeae 
urcunistauces,"  aaidthe  court,  "and  especially  as  the  title  to  the  land  which  was 
to  be  conveyed  by  Montgomery  ia  in  the  heira  of  hia  father,  we  can  bave  no 
doubt  aa  to  the  propriety  of  his  applying  to  a  court  of  equity  for  the  pnrpose  of 
obtaining  the  title  from  the  beira  of  bis  father,  so  as  to  enable  him  to  comply  with 
his  covenant  to  Barnett,  and  for  tbe  purpose  of  compelling  Barnett,  under  hia 
t  of  warranty,  to  surrender  bis  claim  to  the  land  which  Montgomery 
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The  covenant  for  further  assurance  would  seem  to  be  cast  in  a 
somewhat  different  mould  from  the  other  covenants  for  title.  It 
is  not  a  mere  allegation  that  the  title  is  good  —  that  there  is  no  in- 
cumbrance—  not  a  mere  promise  to  respond  in  damages  if  the 
other  party  sliould  be  evicted  —  it  is  a  specific  undertaking  to 
execute  siicli  particular  deed  or  deeds  aa  ma;  be  necessary  for  the 
better  and  further  assurance  of  the  title  to  the  purchaser.  If  per- 
formed, it  maj  make  a  doubtful  title  marketable  ;  if  unperformed, 
who  can  measure  the  damages  to  be  recovered  at  law  ?  who  can 
measure  by  money  .the  difference  between  the  value  of  a  tiUe  good 
to  keep,  and  yet  not  good  to  sel!  ? 

And  hence  it  will  be  found  that  from  an  early  day  down  to  the 
latest  cases,  there  liaa  been  a  disposition  in  courts  of  equity  to  en- 
force the  specific  performance  of  covenants  for  further  assurance. 

Thus  where  in  the  last  century  a  tenant  in  tail  executed  a  mort- 
gage in  fee  witli  a  covenant  for  further  assurance,  and  then  became 
bankrupt,  whereby  his  estate  became  vested  in  his  assignees  in  bank- 
ruptcy, it  was  held  that  the  latter  miglit  be  compelled  either  to 
redeem  the  mortgage  or  to  convey  to  the  mortgagee  the  fee-simple 
into  which  by  the  operation  of  the  bankrupt  law  the  estate  tail  had 
been  turned.'  So  where  tenant  in  tail  conveyed  his  estate  in  fee- 
simple  for  the  benefit  of  his  creditors  with  a  similar  covenant,  and 
afterwards  became  bankrupt,  bis  assignees  were  ordered  to  convey 
the  fee  to  the  trustees  of  the  assignment.' 

bonnil  himself  to  cauae  to  be  conveyed,  or  to  pay  therefor  according  to  tbe  im- 
port of  the  irarranty  contained  in  this  deed.  Tbe  propriety  of  such  an  appli- 
cation will  be  the  mora  striking  when  it  is  TocolIect«d  that  if,  instead  of  bringing 
hia  bill  in  equity,  Montgomery  had  brought  suit  at  taw  opoo  the  covenant  of  wu>. 
raoty  and  recovered  compensation  for  the  lost  land  in  damages,  the  judgment 
might  have  been  enjoined  by  bill  in  equity  by  Bamett,  upon  the  grounds  of  defects 
and  difficulties  in  Montgomery's  title,  thereby  drawing  part  of  the  same  matter 
now  in  contest  before  a  court  of  equity  for  its  consideration  and  decision.  To 
avoid  this  circuity  of  action,  and  to  enforce  a  specific  execution  of  the  coveoanta 
by  oath  party,  it  was  therefore  proper  for  Montgomery  to  exhibit  his  bill  in 
equity,  shaped,  aa  it  is,  wttb  an  aspect  to  finally  settle  tbe  whole  matter  of  coniesL" 
'  Pye  V.  Daubuz,  3  Bro.  C.  C.  596 ;  see  Tourle  p.  Rand,  2  id.  6&0. 
*  Edwards  e.  Appelbee,  2  Bro.  C.  C.  652,  n. 

It  will  be  remarked  of  these  cases  that  the  tenant  in  tail  conveyed  in/ee  —  had 
he  merely  purported  to  pass  hia  esUta  tail,  the  deciaiona  would  probably  have  been 
different;  Dsvies  b.  Tollemache,  2  Jur.  (N.  S.)  1181;  sKpra,  p.  443,  and  in/Vo, 
p.  658.  This  distinction  does  not  seem  to  have  been  very  carefully  observed  by 
Mr.  Fry  (Fry  on  Spec.  Ferf.  60),  though  it  is  noticed  by  Mr.  Dart;  Dart  on 
Vendors  (4lb  ed.),  741. 
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In  these  caaes,  it  neod  fa&rdlj  be  said  that  the  romedr  at  law, 
whether  by  action  of  ooTenaat  against  the  bankrupt  or  by  proving 
as  for  a  debt  against  his  estate  in  the  bands  of  his  assignees,^  might 
produce  but  a  barren  recompense.' 

So  where  a  grantor,  having  no  interest  in  certain  lands,  conveyed 
them  in  fee  with  covenants  for  the  title,  including  one  for  further 
assurance,  and  afterwards  acquired  the  very  estate  which  he  pur- 
ported to  convey,  it  was  held  that  the  grantee  could  muntain  a  bill 
to  compel  a  conveyance  of  the  subsequent  title.* 

So  too  where  the  defendant  ^reed  to  assign  shares  in  a  foreign 
gaa  company  to  the  complunaut,  and  covenanted  to  do  suoh  other 
and  further  acta  as  might  be  neoeesary  to  effectuate  the  transfer, 
the  Lords  Justices  held,  upon  a  bill  filed  for  the  specific  perfonn- 
auce  of  the  agreement,  that  tlie  defendant  was  bound,  under  hia 
covenant,  to  perform  certain  formal  acts  required  by  the  laws  of 
the  country  in  which  the  company  was  located,  and  which  were 
necessary  to  be  performed  in  order  to  vest  the  shares  in  the  com- 
plainaiit.* 

So  in  an  early  case  in  Virginia,  a  married  woman,  who  was  tenant 
in  tail,  joined  with  her  bnelMuid  in  conveying  the  estate,  with  oove> 
oants  for  quiet  enjoyment,  of  warranty  and  for  further  assurance. 
The  husband  also  gave  a  bond  conditioned  that  the  entail  should 
be  barred.  A  subsequent  statute,  passed  in  1776,  declared  that 
tenants  in  tail  should  hold  in  fee-simple,  and  the  wife  died  after  its 
paaaage,  but  without  executing  the  assurance  required  of  her,  and 
npon  a  bill  filed  against  her  heirs  a  decree  was  made  for  the  com- 
plainants.^ 

But  however  it  may  be  settled  that  equity  will  enforce  the  perform- 
ance of  a  covenant  for  further  assurance  when  the  evidence  is  clear 
that  a  certain  assurance  is  necessary  to  perfect  the  title  to  a  certain 
estate,  it  obviously  will  not  enforce  its  specific  performance  when 

■  As  to  this  see  infra,  p.  660,  n. 

*  Of  i^uree,  however,  d>e  mere  inaolvencj-  of  the  oovensntor  wiU  not  ofitaelA 
and  irreapectiTs  of  other  cnrcunutanoea,  create,  however  it  Ttajforlyfy  an  equi^. 
Se«  infra. 

'  Smith  V.  Baker,  1  YotiDge  &  Coll.  22$,  tupra,  pp.  199,  n.  2,  and  4S8. 

*  Gibaou  V.  Goldsmid,  5  De  Gsx,  M.  &  G.  757. 

*  Nelson  D.  Harwood,  SCallCVa.),  342.  Part  of  the  decision  waa  reated-on 
the  ground  of  the  wife  being  bonnd  becaoae  ahe  hsdocmveyed  with  a  private  «z- 
aminatioD ;  but  as  to  this  see  tupra,  p.  538. 
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the  lesalt  voiiM  be  to  eulai^  the  grantee's  title  beyond  that  in- 
tended to  be  conveyed. 

This  has  been  well  sliowa  in  a  somewhat  late  case  in  England, 
vhere  the  derendant,  who  waa  tenant  in  tail  in  reminder,  mort- 
gaged his  estate  tail  with  a  covenant  for  further  assurance.  Sub- 
sequently the  estate  tail  becane  vested  in  him  in  poBsesBion,  and 
a  disentailing  deed  was  tendered  to  him  for  execution,  in  order,  as 
was  claimed,  that  he  might  comply  with  his  covenant,  and  on  hia 
refusal  a  bill  was  filed  to  compel  its  specific  performance,  wbich 
was  demurred  to  for  want  of  equity.  Yioe-Cbancellor  Stuart  dis- 
missed the  bill,  saying, "  The  covenant  for  furtlier  assurance  in  a  deed 
is  a  covenant  intended  to  give  full  effect  and  operation  to  the  estate 
and  interest  conveyed  by  the  deed.  Where  it  is  sought  to  extend  the 
operation  of  a  general  covenant  of  that  kind  to  the  execution  of  an 
instrument  which  would  bar  a  title  in  others,  which  would  continue 
but  for  the  execution  of  the  instrument  sought  to  be  executed,  I 
havQ  always  understood  that  an  express  stipulation  to  that  efifect  is 
necessary  between  the  contracting  parties The  utmost  ex- 
tent to  which  the  court  has  gone,  with  reference  to  covenants  for 
further  assurance,  has  t)eeu  to  extend  their  operation  to  tliat  very 
estate  and  interest  which  are  conveyed  by  the  deed  ; " '  and 
a  decision  to  the  same  effect  haa  been  recently  made  in  Or^^n.* 
And,  as  has  been  said  in  a  previous  port  of  this  treatise,^  where  the 

■  Daviee  t>.  TollemacliB.  2  Jur.  (N.  S.J  1181,  tvpra,  p.  44S.  "Tbe  cue 
of  Uie  plaintiff',"  Baid  the  Vice-Chtmcellor,  "  depends  entireljr  on  the  force  tnd 
effect  to  be  given  to  geoeral  words.  Now  the  general  words  in  this  cue  unqiies- 
tionabl]'  extend  to  everj  estate  and  interest  of  every  kind  which  the  grantor  in 
tlie  deed  of  mortgage  had.  I  have  no  doubt,  aa  far  as  the  intention  of  the  par- 
ties is  to  be  collected  froa  the  iuttrament,  that  there  was  no  farther  intentian 
than  that  this  deed  should  apply  to  everj  eatate  and  interest  which  could  be 
affected  by  the  conveyance  of  the  grantor ;  and,  I  think,  under  the  covenant  for 
further  assurance,  that  of  every  estate  to  which  the  grantor  was  entitled,  there 
should  be  a  cenveyance  of  the  same  force  and  effect  with  that  which  was  made 
by  the  general  deed,  and  that  to  such  a  conveyance  under  the  covenant  for 
further  assurance,  if  the  execution  of  such  a  conveyance  be  necessary  to  efifoc- 
tuate  the  intention  of  the  parties,  the  erantee  is  entitled." 

•  Fields  D.  Squires.  1  Deady  (C.  C.  U.  S.),  366,'380,  where  it  was  obvionsly 
held  that  a  covenant  that  "  if  the  grantors  should  obtain  the  fee-simple  from  the 
United  States,  they  would  convey  it  to  the  grantee  by  a  deed  of  general  war- 
ran^,"  did  not  require  the  grantors  to  convey  the  fee  which  they  subsequently 
acquired  from  another  source. 

•  Supra,  p.  2tXI. 
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other  covenants  are  limited  to  tlie  acts  of  the  vendor,  the  purchaser 
vill  have  no  right,  under  his  covenant  for  farther  assurance,  to 
require  the  removal  of  an  incumbrance  not  created  by  the  vendor.^ 

The  juriBdiction  of  equity  in  the  specific  performance  of  cove- 
nauts  for  title  (as  of  ail  other  covenants)  is,  however,  frequently 
exercised  when  necessary  to  the  administration  or  the  marshalling 
of  assets.  In  such  cases,  as  in  a  class  already  referred  to  ansing 
tinder  the  bankrupt  laws,^  the  satisfaction  of  covenants  is  a  neces- 
sary incident  to  the  proper  adjudication  and  adjustment  of  the 
r^hts  of  the  parties  before  the  court,  and  tiiis,  whether  the  convey- 
ance is  a  voluntary  one,  or  rests  upon  a  valuable  consideration. 

Thus  in  Williamson  v.  Codrington,  a  testator  living  in  Barbadoes 
executed,  in  1716,  a  voluntary  settlement  of  his  plantation  in 
America  to  trustees  in  trust  for  his  two  illegitimate  children,  with 
a  covenant  of  general  warranty."  He  was  afterwards  evicted,  and 
died  in  England,  and  the  cettuU  que  trutt  having  filed  a  bill  to 
have  satisfaction  of  the  covenant  out  of  assets  of  iiis  estate,  it  was, 
after  careful  argument  aud  consideration,  held  by  Lord  Hardwicke 
that  they  were  entitled  to  relief.* 

>  Armstrong  v.  Darbj,  26  Mo.  517.  *  Supra,  p.  534. 

'  1  Ve».  611  (1760)  ;  wid  lee  this  ewe  lupra.  p.  206. 
'  *  "  The  first  question,"  said  the  Chancellor,  "  is  nith  reg&rd  to  the  nature  of 
the  remedy  the  pUiotiff  hu  t&kea ;  for  ai  to  the  otiier  cirtiumstancei,  certainly,  * 
though  the  conduct  of  this  gentleDUUi  appears  very  extraordinary,  yet  when  he 
had  these  childreo,  in  whatever  way,  or  of  whatever  color,  it  was  a  natural  duty 
incambent  on  hint  to  provide  for  them,  and  whatever  provision  was  made  for 
thero,  so  far  as  they  should  be  entitled  in  law  or  equity,  the  remedy  must  be 
extended  for  their  benefit.  The  remedy  taken  is  by  bill  for  Batigfaction  out  of 
assets ;  not  insistiDg  lo  follow  the  subject  itself.  Undoubtedly  a  bill  may  be  for 
■atisfaution  of  a  debt  out  of  assets  real  and  personal,  which  debt  may  be 
created  voluntarily  by  the  testator;  for  although  one  cannot  come  into  equity 
to  supply  a  defect  in  a  voluntary  deed  without  oontideration,  or  in  many  instances 
cannot  come  for  spetufic  performance  of  such  an  agreement,  yet  if  he  has  a  spe- 
dalty  he  does  not  want  proof  of  consideration,  but  may  come  into  equity  aa  well 
u  law  to  have  satisfaction  for  that  debt  on  that  specialty  out  of  assets,  and  then 
the  court  will  not  send  it  to  law,  but  will  judge  whether  he  has  a  specialty  or 
not.  Indeed,  if  it  appears  doubtful,  to  the  court  whether  it  is  a  specialty  on 
which  an  action  at  law  could  be  maintained,  or  the  damages  so  uncertain  tliat 
it  could  not  be  settled  without  being  tried  by  a  juiy,  the  court  will,  aa  in 
Other  cases,  have  the  aid  of  a  court  of  law;  but  unless  such  a  necessity,  will 
not  send  it  to  law  to  make  two  suits  out  of  one.  The  plaintiff  is  proper  to 
have  a  decree,  so  ftur  as  his  right  extends,  to   determine  which  extent  the 
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So  in  the  case  in  Lord  Thurlow's  time  of  Giles  v.  Roe,i  the  tes- 
tator, by  a  Toluntaiy  deed  containing  a  covenant  for  Beiaia, chained 
his  copyhold  estatm  with  the  payment  of  an  annnity  to  the  com- 
pluDaut  for  life,  and  subsequently  by  his  will  confirmed  the  deed 
and  bequeathed  the  annuitant  a  legacy  in  money.  The  copyhold 
estates  were,  howerer,  never  surrendered,  but  descended  to  the 
heir  of  tlte  grantor,  and  a  bill  being  brought  "  by  the  plaintiff  to  be 
paid  her  legacy  and  to  have  the  annuity  secured,"  the  ObaaoeUor 
held  that  the  plaintiff  was  a  creditor  by  specialty,^  and  that  the 
legacy  ahonld  be  paid  and  a  fund  set  apart  out  of  tiie  persoual 
estate  to  answer  the  annuity.^ 

nature  of  the  settlement  »nd  covenant  therein  contained  mast  be  considered. 
.  ,  .  But  tben  anotJier  point  kriaes  upon  the  covenant,  for  let  him  int«nd 
what  he  will,  if  it  i«  a  voluntary  conTcjance,  and  he  bu  since  convcTed  avaj 
tite  estate  for  valuable  consideration,  these  children  or  their  trustees  cannot 
recover  it  back  from  such  a  pnrcbaser,  and  if  that  was  the  whole  of  the  c«m 
there  ii  no  covenant  of  specialty  to  oblige  the  grantor  or  his  estate  to  make  it 
good.  There  is  no  instance  where  a  voluntary  conveyance  is  afterwards  defeated 
^Jy  sale  for  valuable  consideration,  that  satisfaction  can  be  demanded  against  him 
or  hii  estate,  unless  for  eome  covenant  on  which  an  .action  or  suit  might  be 
muntained.  Therefore  plaintiff  resorts  to  tbe  clanie  vriiich  he  iosista  on  aa  a 
covenant  from  the  testator  entitling  him  to  satisfaction  for  what  was  lost  by  evic- 
tion of  tbe  estate  out  of  his  assets,  real  and  personal,  and  if  it  amounts  to  a  cove- 
nant it  will  entitle  thereto."  .See  the  remainder  of  tbe  opinion,  supra,  p. 
206,  n. 

<  2  Dickens,  670  (1780) .  This  case  is  not  met  with  on  tbe  track  of  authorities, 
which  may  perhaps  be  owing  to  the  doubtful  cbBractCT  of  the  reports ;  lee  Wal- 
lace's Keporters,  293. 

'  It  is  well  settled  that  a  grantee  under  a  deed  containing  covenants  is  enti- 
tled npon  their  breach  to  prove  against  the  estate  of  his  grantor  as  a  special^ 
creditor ;  Eari  of  Bath  v.  Eart  of  Bradford,  3  Ves.  fi87 ;  Farker  v.  Harvey,  S 
Eq.  Cas.  Abr.  460;  Fergus  v.  Gore,  1  Sch.  ft  Lef.  107  ;  Lovell  v.  Sberwin,  S 
Eq.  Rep.  329  (23  Eng.  Law  A  Eq.  634)  ;  In  re  Dickson,  Uw  Rep.  12  Eq.  154, 
tupra,  p.  543,  n.  6,  and  p.  554,  n.  I.  In  the  late  case  of  Hunt  n.  White,  Ifi  Weekly 
Rep.  476  (18G8),  one  entitled  to  the  benefit  of  a  covenant  for  qniet  enjoyment 
was  not  allowed  to  prove  against  the  estate  of  bis  covenantor,  because  altboo^ 
that  covenant  was  a  general  one,  yet  as  the  defect  of  title  appeared  in  the  recited 
deeds,  it  must,  it  was  thought,  be  tsken  to  be  qualified  and  restrained  by  ^hb  other 
covenants  in  the  deed,  but  as  to  this  see  tupra,  p.  493  ^  *«?■ 

'  "  A  questioti  has  been  attempted  to  be  made,"  said  the  Chancellor,  "  whether 
the  plaintiff  is  entitled  both  to  the  annuity  and  to  tbe  legacy,  but  there  can  be 
no  doubb  The  only  question  is  under  tbe  annuity  deed ;  the  lands  charged  with 
it,  and  of  which  he  covenanted  to  be  seised  in  fee  and  had  power  to  dispose, 
prove  to  tv  not  so,  except  three  atova  of  laud,  which  are  very  insufficient.  Ha 
plaintiff  therefore  must  have  satiafw^on  of  that  covenant,  and  will  be  a  cred- 
itor by  specialty  qmad  hoe. 
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Nearly  seveiity  years  later,  came  the  case  of  Hervey  v.  Audland 
in  the  Vice-Chancellor's  court,^  where  the  facts  were  very  similar 
to  those  in  Wiliiamson  v,  Codrington,  and  a  diSerent  decifion  was 
made.  In  consideration  of  affection,  one  assigned  certain  personal 
estate  in  trust  for  his  nieces,  with  aoovenant  for  further  assurance, 
and  his  executors  having  refused  to  perform  the  covenant,^  a  bill 
was  filed  for  the  administration  of  the  estate,  but  the  Vice-Chan- 
cellor held  that  as  the  question  raised  was  a  l^al  one,  it  must  be 
decided  by  a  court  of  law,  and  leave  vas  granted  to  the  petitioners 
to  bring  an  action. 

But  in  the  later  case  of  Oox  t>.  Barnard,'  satisfaction  of  a  similar 
ooTenant  was  decreed  in  a  similar  case.  A  testator  had,  before 
his  death,  made  several  voluntary  assignments  of  annuities,  mort- 
gage debts,  &G.  (of  which  no  notice  was,  during  his  life,  given  by 
him  to  the  grantors  of  the  annuities,  or  the  mortg^ees),  in  trust  for 
himself  for  life,  with  remainder  to  tlie  plaintiff,  and  with  covenants 
for  further  assurance ;  and  the  bill,  alleging  that  being  witboat 
consideration  it  was  doubtful  whether  the  assignments  were  valid, 
obai^;ed  that,  if  invalid,  the  property  comprised  in  them  ought  to  be 
administered  as  part  of  the  personal  estate  of  the  testator.  The  conrt 
having  desired  to  hear  counsel  for  those  who  contended  that  the 
voluntary  deeds  did  not  bind  the  estate,  the  latter  cited  Ward  v.  Aud- 
land,*'when  the  court  s^d  that  the  covenant  for  further  assurance 
oreated  a  debt,  and  that  if  the  testator  died  solvent  the  covenant 
must  be  performed ;  and  counsel  then  suggesting  that  the  court  might 
give  tiie  party  claiming  the  benefit  of  the  covenant  the  opportunity 
of  bringing  an  action,'  the  court,  after  reading  the  oovenants,  said 
"  that  the  Court  of  Chancery  undertook  to  administer  the  estates  of 
deceased  persona,  and  it  was  the  duty  of  the  court  to  do  eo,  if 
practicable,  without  sending  parties  to  courts  of  law,  for  which 

>  14  Sim.  £81  (1846),  Sludwell,  V.  C. 
,  *  There  had  tieen  a  previou*  bill  filed  to  enforce  the  tmitt  of  the  settlement 
(Ward  0.  Aadland,  8  Beav.  201,  see  infra,  p.  664),  wbjch  bad  been  ditmiHed 
on  the  gronnd  that  the  property  had  not  legaHj  vested  in  the  complaiiiaiiti, 
bat  tbe  ease  has  been  ovemiled  on  this  ground,  ai  has  also  Herrej'  r.  Andland, 
Me  in/ra,  664,  n.il.  In  the  argument  of  the  latter  case,  Wiltiamcon  o.  Codring- 
ton seemt  not  to  have  bean  noticed  in  anj  waf. 

*  e  Hare,  810  (1800),  Knight  Bmee,  T.  C.    The  case  is  not  well  reported. 

*  A  branufa  of  Herrej  e.  Andlaad ;  uAt  tupra. 

*  Tbe  same  argament  was  Died  in  WillianuoD  o.  Codrington,  vhich  case  ia 
nferred  (o  b^  the  reporter  in  Cox  v.  Barnard. 
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there  was  no  necesBit;  in  this  case.  Ho  did  not  Bay  the  court 
would  specifically  perform  the  covenant,  but  all  the  covenantee 
require*^  was  damages,  and  those  damages  the  Court  ofClianceiy 
could  in  such  a  case  estimate  and  give  better  than  a  court  of  law. 
It  waa  not  necessary  for  him  to  decide,  and  he  did  not  de<Mde, 
whetlier  without  the  covenant  for  further  assurauce  this  voluntarj 
instrument  would  prevail ;  but  the  covenant  being  there,  the  conrt 
would  fasten  upon  it  and  hold  that  the  assignment  operated  to  bind 
the  estate." 

So  in  the  later  case  of  Hales  v.  Goz,^  a  testator,  in  consideration 
of  afiectioQ  for  the  children  of  his  first  marriage,  settled  certain 
estates  in  trust  for  their  use,  covenanting  for  quiet  enjoyment  and 
fnrther  assurance,  and  subsequendy  conveyed  the  estates  In  mort- 
g^e  with  a  power  of  Bale,  which  was  exercised  by  the  mortgagees 
after  his  death,  and  the  surplus,  after  paying  the  mor^ge,  was 
before  the  court  for  diBtribution,  and  the  conrt  held,  "The  peraons 
who  are  entitled  to  the  benefit  of  the  covenants  for  quiet  enjoyment 
contained  in  the  settlement  have  a  right  to  prove  against  the  assets 
of  the  settlor  for  the  amount  to  which  they  have  been  damt^d  by 
reason  of  his  aubsequently  mort^^aging  the  settled  property ;  that 
is,  after  providing  for  the  testator's  debts,  they  are  entitled  to 
priority  over  the  legatees."  ^ 

Subject  of  course  to  the  application  of  local  statutes  or  prao- 
Uce  as  to  the  administration  or  marshalling  of  assets,  the  same 
general  doctrine  would  of  course  apply  on  this  side  of  the  At- 
lantic. Thus  in  a  case  in  Virginia,^  land  which  had  been  c<hi- 
veyed  with  covenants  for  seisin  and  of  warranty  in  trust  to  pay 
the  grantor's  not«,  of  which  the  complainants  were  iudorsers,  was 
sold  under  a  prior  deed  of  trust  made  to  secure  a  previous  debt.* 
Tlie  grantor  died,  and  the  complainants,  being  forced  to  pay  the 
note,  filed  a  bill  against  his  heirs,  claiming  to  be  subn^ated  to 
the  bank,  and  to  charge  the  heirs  to  the  extent  of  the  assets  de- 

<  9S  BekT.  118,  Romniy,  M.  R. 

*  Tbe  report  goes  on  to  My  that  die  court  declared  "  theee  two  prinetplei,  — 
tbtt  the  clftimanta  ander  tiie  volnntarj  aettleiaent  are  eotilled,  ai  agkinat  tfia 
teatatOT,  his  hein  and  deviaeea,  to  marahal  the  aecuiitiei,  and  they  are  alao  en- 
titled, as  against  the  legatees,  to  prove  under  the  covenant  against  the  asaeta." 

*  Hafiey  v.  Bircbetta,  11  Leigh,  88.  See  also  DickinaoD  v.  Eoomea,  S  Gntt. 
(Ta.)  410;  mpra,  p.  542,  n.  1. 

*  Mortgages  in  Virginia  generally  ue  in  the  fbnn  of  deeds  of  bust  wi& 
power!  of  tale ;  it^a,  p.  682. 
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aoended  to  them  for  a  breach  of  their  ancestor's  coven&nt,  and  a 
decree  was  made  accordingly.'  So  in  a  case  in  Kentucky,  it  was 
considered  that  **  the  discovery  of  aasets,  the  necessity  of  subject- 
ing the  real  estate  of  the  deceased  warrantor,  and  the  non-residence 
of  most  of  the  heirs,  form  a  sufficient  foundation  for  the  jurisdiction 
of  a  court  of  equity  to  give  relief  for  a  breach  of  the  warranty.'  So  . 
in  Arkansas,  it  was  correcUy  said  that  wherever  the  remedy  was 
purely  legal  and  adequate  in  a  court  of  law ,  a  covenantee  must  seek 
it  there,  and  there  alone ;  but  that  when  a  court  of  chancery  had  once 
obtained  jurisdiction  for  some  substantial  purpose,  it  would  retain  it 
for  all  purposes,  so  as  to  do  complete  justice  between  all  the  parties, 
and  it  wag  added,  "  it  may  be  safely  said  that,  ae  a  general  rule,  in 
view  of  our  system  of  administration,  where  the  creditor  is  com- 
pelled to  resort  to  the  heir  for  payment  of  the  debts  of  the  ancestor, 
his  remedy  is  in  chancery  rather  tlian  at  law."  ^ 

In  these  cases  it  will  be  seen  that  the  jurisdiction  attached  for 
the  purpose  of  administration  of  assets,  and,  according  to  tlie  weight 
of  authority,  the  fact  that  the  covenants  were  contained  in  voluntary 
conveyances  —  in  other  words,  the  question  of  consideration  —  was 
not  deemed  to  be  material.  But  that  question  is  considered  to  be 
vety  material  in  cases  where  the  jurisdictiou  is  sought  to  be  based 
upon  the  grounds  of  specific  performance,  of  contribution,  or  of 
exoneration. 

Thus,  as  to  specific  performance.   In  JeSerys  v.  JefTerys,*  a  father 

'  "  It  it  said,  however,"  add  tlie  coDrt,  "  dint  the  right  of  the  puliei  to 
damiges  Ibr  breach  of  tbia  coTen&iit  could  only  be  userted  ai  Irw,  and  that  a 
coart  of  equitj  could  not  property  eitimate  ihem.  Ai  a  general  principle  thii  ii 
true,  but  here  the  plaintifia  having  no  rightc  bat  by  the  equitable  priuciple  of 
■nbstitutiOD,  could  aaaert  no  remedy  at  law.  They  could  only  get  relief  in 
equity.  Moreover,  although  it  Ja  generally  true  that  damages  should  be  inqaired 
of  by  an  luue  at  law,  yet  here  that  could  not  be  necessary,  since  the  damage* 
were  fixed  and  already  certain.  The  damage  was  the  value  of  the  land  lost,  and 
that  value  was  atcerlained  by  what  it  sold  for.  The  debt  was  paid  out  ofa  trust, 
•object  to  which  the  second  incumbrancers  had  title,  and  the  grantor  could  not 
complain,  nor  can  his  heirs  complain  at  reinburaing  the  second  incumbrancers  U^ 
the  full  value  of  what  had  been  paid  for  him  to  their  prejudice.  In  thia  view  of 
the  matter  an  issue  must  have  been  superfluous." 

*  Kyle  D.  Fauntlero;,  9  B,  UoD.  620.  As  it  was  the  practice  in  these  reports 
to  give  only  the  opinion  of  the  court,  oneisollenat  a  loss  for  the  facts  of  the  cases. 

*  Higgius  V.  Johnson,  U  Ark.  309. 

*  1  Craig  &  niilUps,  138.    Ibit  was  one  of  the  oases  which  hod  differed&om 
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had,  by  volantary  Mttlement,  conveyed  certain  freehold  estates  to 
trustees  for  the  benefit  of  his  danghters,  and  by  the  same  iDstro' 
ment  covenanted  to  surrender  to  the  same  trusts  certun  copyhtM 
estates.  Upon  his  death,  oo  a  bill  to  compel  specific  execution  t4 
the  trasts,  it  was  decreed  that  the  settlement  was  valid  as  to  the 
,  ffeeholds,  but  void  as  to  the  copyholds  for' want  of  consideration. 
So  in  Ward  v,  Aadland,'  the  graator,  by  a  voluntary  settlemeilt 
oontainiug  a  covenant  for  farther  assurance,  conveyed  his  personal 
property  to  trustees,  in  trust  for  himself  for  life,  with  reminder  to  his 
wife  and  nieces.  The  grantor  ^mained  in  possession  of  the  property 
until  his  death,  when  the  trustees  filed  a  bill  to  establish  the  trusts 
of  the  settlement,  but  the  Master  of  the  Bolls  held  that  as  the  legal 
title  bad  not  vested  in  the  complainants,  the  covenant  would  not 
effectuate  the  assignment,  and  the  bill  was  disfpissed.^ 

EltiB  V.  Nimmo,  IJojd  &  Goold  (temp.  Sagd.),  3S9,  decided  b;  Sugden  wliile 
Chaneellor  of  Ireluid. 

■  8  B«av.  301.  per  Lngdale,  H.  B.,  »ee  tupra,  p.  661. 

'  For  the  defendaat  it  was  ai^ed,  "  ve  do  not  diipnta  tluit  a  voInnUiy  cot- 
•mnt  mkj  be  the  subject  of  a.  denund  in  eqnity,  but  the  qneatioo  W  to  what 
extent  a  court  of  equity  will  give  effect  to  it,  depends  on  the  nature  of  the  eor»- 
nuit  and  the  frame  of  the  suit.  The  frame  of  thii  luit  ii  not  for  the  administrar 
tion  of  the  asset*,  but  for  the  recover;  of  the  ipecIGc  property,  and  the  covenant 
ii  snch  that  nominal  damageB  would  alone  be  recovered  at  law,"  and  the  court 
(aid :  "  It  appears  to  me  that  neither  a  volnntary  anignment,  by  deed,  of  a  mort- 
gage debt,  accompanied  by  a  grant,  not  specifying  the  particular  estate  but  of 
all  ettat«a  held  in  mortgage,  and  by  a  coveDant  for  further  asauranee,  without 
delivery  of  the  mortgage  deed  or  notice  to  the  mortgagor,  nor  the  voluntaij 
asfignment  of  a  policy  of  aawirauce  retained  in  the  bands  of  the  asaigoor,  and 
without  notice  given  to  the  grantor,  though  aooompanied  by  a  oorsnant  for 
Airtber  assnrance,  can  be  considered  as  a  complete  and  eSbctnal  assignment,  to 
be  acted  apim  and  enforoed  by  the  awignee,  without  any  further  or  other  act  to 
b«  done  by  the  assignor." 

It  innst  be  observed  of  the  cases  of  JeSerya  e.  Jefferys  and  Ward  t>.  Andland, 
that  while  tlie  decistoni,  so  far  as  respects  the  subject  of  the  covenants  for  till*, 
ire  unquestionably  sound,  yet  that  they  have  been  properly  qualified  upon  another 
point,  as  it  is  now  well  settled  in  England  that  the  mere  absence  of  eonsideratioD 
will  not,  of  itself,  be  a  sufficient  ground  to  deny  relief,  provided  the  transaction 
has  taken  the  form  of  a  Inut,  and  the  grantor  has  done  all  in  his  power  to 
perfect  it;  Kekewich  e.  Manning,  1  De  Gex,  M.  &  G.  176;  Donaldson  v.  Don- 
aldson, Kay,  711 ;  Scales  e.  Maude,  6  id.  iS ;  Cadogan  v.  Sloane,  Sugden  on 
Vendors  (11th  ed.),  1119 ;  Forteacnfl  e.  Bamett,  3  Myl.  ft  Keen,  S6 ;  Wheatlej 
e.  Purr,  1  Keen,  fifil ;  Blakely  v.  Brady,  2  Dm.  &  Walsh.  811 ;  Ellison  t>.  £Ui«», 
S  Lead .  Cas.  in  £q.  But  this  does  not  apply  to  the  ordinary  case  of  a  Tolontaiy 
deed,  nor  to  the  covenants  oontained  therein. 
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So  ID  a  cam  in  New  York,  where  a  testator,  in  consideration  of 
natural  affection,  made  R  ooaveyaDce  of  land  to  tlie  plaintiffs,  his 
grandchildren,  corenaoting  that  he  was  seised  of  a  good  at^d 
indefeasible  entaie  of  inheritaoce  in  the  premises,  free  and  clear  of 
all  incumbrance.  It  turned  out  that  there  was  a  mortgage  ou  the 
premises,  and  the  plaintiffs  brought  suit  against  the  executors  to 
compel  tliem  to  paj  it  off  out  of  the  assets  of  the  estate,  "  being," 
the  report  sajs,  "  in  the  uatute  of  a  bill  in  equity  for  s  specific 
performance  of  the  coveiiants  in  the  deed."  On  a  reference,  the 
report  was  in  favor  of  the  plaintiffB,  but  this  was  set  aside  hj  tbs 
oonrt,  on  the  ground  that  although  equity  would  sustain  Toluntary 
conveyances  so  far  as  they  were  executed,  yet  it  would  not  enforce 
execatory  agreements  or  covenanta.  "  We  admit  the  validity  of 
the  deed  as  a  conveyance,"  said  the  court,  **  but  deny  the  obligation 
of  the  covenants  which  it  contains."  > 

So  where  the  Inll  is  filed  for  contribution  or  exoneration.  Thus 
in  a  case  in  the  Irish  chancery,  one  seised  of  several  estates,  and 
indebted  by  judgment,  settled  one  of  them  for  a  valwMe  coruidera- 
tioTiy  with  a  covenant  against  incumbrances,  and  subsequently 
acknowledged  other  judgments,  and  it  was  held  that  the  prior 
judgments  must  be  thrown  entirely  upon  the  unsettled  estates,  and 
that  the  subsequent  judgment  creditors  had  no  right  to  make  the 
settled  estates  contribute,^  and  the  same  decision  has  since  been 
made  in  England.^ 

In  Stock  V.  Aylward,*  however,  one  seised  of  an  estate  in  fee 
subject  to  a  chai^  in  favor  of  another,  (y  a  voluTitary  eonveyonee, 
reciting  the  charge  though  misstating  its  amount,  settled  the 
estate  upon  himself  for  life,  remainder  to  his  eldest  son  for  life, 
remEunder  in  strict  settlemeut,  and  covenanted  for  further  assur- 

<  DuToll  o.  WiUon,  9  Barb.  8.  C.  (N.  T.)  487. 

■  ATerall  d.  Wade,  Llojd  &  Goold  (temp.  9agd.),  262^  tupra,  p.  683,  n. 
"  Here  is  a  covenant,"  lud  the  Chancellor,  "  that  the  estate  ii  free  from  incaoH 
bnucea.  AMUming  that  ikon  iraa  no  such  eorenanti  but  a  mere  declaration 
that  the  eitate  wsa  free  from  ioeumbTanceB,  flwra  can  be  no  doubt  that  thai 
declaration  would  throw  tbe  incambranceB  on  the  unsettled  eitate.  I  cannot  pal 
tba  point  on  lower  groundH,  but  I  can  put  it  on  much  higher.  The  coTenant  is 
•oforced  not  by  giring  damages,  benn»e  this  court  does  not  give  damages  [sea 
mtpra,  p.  648],  but  according  to  tike  pacniiar  jurisdieti<»  of  this  oonrt,  by  specif- 
ieallj  dmng  that  which  ought  to  be  dose." 

'  8  Irish  Ch.  R.  42»,  per  Napier,  C. 

'  Hughes  V.  Willianw,  8  Mac.  A  Gor.  683.    Hie  bet*  were  almoet  it 
witli  those  in  Averall  e.  Wade,  and  that  deciaian  waa  mproved. 
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anoe ;  and  the  chsrge  being  sabsequently  paid  during  the  lifetime 
of  the  settlor  out  of  the  rents  and  profits  of  his  life^state,  hia 
judgment  creditors,  after  his  death,  petitioned  to  compel  the 
InheritADce  to  refund  the  amount  thus  paid,  but  the  court  said 
that  the  effect  of  the  coreaant  vaa  to  exonerate  the  estate  from 
the  payment  of  this  debt,  and  the  petition  was  refuaed.^ 

But  this  decision  seems  open  to  much  queation,  and  has  indeed, 
in  a  YOTj  recent  case  in  the  same  court,  received  bo  decided  a 
qualification  as  almost  to  amount  to  its  reversal.  The  owner  of 
lands  which  were  subject  to  a  paramount  incumbrance  created  bj 
his  ancestor,  having  conveyed  one  part  thereof  bj  a  voluntary 
deed  which  contained  a  covenant  for  further  assurance,  and  devised 
the  remaining  part,  it  was  held  that  the  covenant  for  further 
assurance  did  not  exonerate  the  grantee  from  contributing  to  the 
payment  of  the  paramount  charge,  though  the  court  seemed  to 
think  that  the  decision  would  have  been  otherwise  if  the  convey- 
ance had  contained  a  covenant  against  incumbrances.*     And  in 

'  "  Now  ir,  Doder  %  covenant  for  further  uiDrance,"  Mid  the  QiuiceRor,  "  a 
pnrchuer  m&f,  aa  &  matter  of  conrse,  require  the  removaT  of  a  jadgment  or 
other  incQmbTance,  it  would  leeiii  to  me  that,  under  this  corenaDt,  the  settlor 
would  be  bound  to  exonerate  from  hit  own  debt,  secured  bj  the  jndgment,  the 
estates  of  those  taking  in  remainder  under  this  settlement  (Sugd.  Tendore  and 
Furcfaaaers  (13th  ed.),  p.  601).  This  judgment  has  heen  «atliGed  out  of  the 
rents  and  profits  of  his  lifa-estatd ;  and  Aow  it  it  soughc,  ogunst  his  will  and  in 
violation  of  his  covenant,  to  have  the  amount  paid  a  second  time  out  of  the  estate 
upon  which  it  originallj'  attached  as  a  Iten.  If  an  action  were  bron^t  on  ^ 
covenant  bj  reason  of  the  proceeding  against  the  inheritance,  die  answer  at  law 
would  be,  the  judgment  has  been  paid  and  satisfied  b;-  the  settlor.  Can  tbe 
same  facts  supply  the  defence  of  the  one  partj  and  the  claims  of  the  other  P" 

*  Ker  v.  Eer,  Irish  Rep.  4  Bq.  16.  "  This  was  a  voluntary  deed,"  said  tba 
Chancellor,  '■  and  executed  without  anj  valuable  conaideratjon,  and  it  contained 
no  covenant,  save  a  covenant  for  further  assurance.  At  tbe  time  when  that  vol- 
nntarj  deed  was  executed,  the  lands  convejed  hy  it  were  well  charged  in  the 
hands  of  the  grantor  with  the  paramount  incumbrances  created  bj  Alexaoder 
Ker.  Did  they  continue  to  be  charged  in  the  hands  of  the  grantee  to  as  to  make 
him  liable  to  contribute  to  tbe  payment  of  those  paramount  incumbrances,  or  did 
he  take  them  exonerated  from  any  such  bartben  F  It  was  clearly  in  the  power  of 
the  grantor,  Andrew  Ker,  to  relieve  him  iVom  it;  he  might  have  made  the  gift 
free  and  absolute,  and  covenanted  so  as  to  take  away  tbe  grantee's  liabih*^.  But 
has  he  done  soP  I  think  not.  By  this  voluntary  instrument,  he  gives  what  he 
bad,  and  nothing  else ;  and  wbat  he  bad  was  Lisalea,  onerated  by  the  paramoont 
*  incumbrances.  Neither  by  hia  will  nor  by  his  codicil,  on  which  reliance  has  been 
placed  in  the  argument,  does  the  effect  of  ^e  deed  in  this  respect  appear  to  have 
been  altered.    We  mns^take  it  by  itself,  and,  so  taken,  there  ia  nothing  on  the 
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referring  to  Stock  v.  Aylvard  the  coart  refused  to  extend  the  doc- 
trine of  that  case  to  a  deed  without  consideration.^ 

face  of  it  to  indicate  an;  purpose  on  the  part  of  the  grantor  to  retieTe  the  estate 
from  the  existing  liabilitj.  ■  It  might  bare  been  otherwise  if  Stopford  had  been  a 
purchaser  for  valne.  It  would  certainly  have  been  otherwise  if  he  bad  obtained 
a  coTCnant  against  iacumbrancea.  In  that  ca«e  be  would  have  been  entitled  to 
indemnit)'  for  contribution  from  tlis  grantor  or  from  his  deviseea,  if  the  iDcnin- 
brances,  or  anj  portion  of  tbem,  had  been  leTied  from  Lisalea.  But,  as  the  mat- 
ter WM,  hanng  given  no  viluible  consideration,  ind  obtaining  no  protective 
covenant,  could  he  hare  atked  sad  contribution  against  the  grantor  if  such  a 
lev;  had  taken  place  soon  after  the  execution  of  ^e  deed  ?  I  think  be  could 
□Ot.  The  grantor  would  have  been  entitled  to  say,  'By  my  voluntary  gift  I 
placed  yon  in  my  own  position  quoad  the  mbject  of  it;  but  I  did  no  more.  I 
gave  you  the  benefit  subject  to  the  burthen,  and,  accepting  the  land,  you  became 
liable  to  the  incumbrances.'  We  must  take  the  deed  as  we  find  it;  and,  if  the 
want  of  a  covenant  against  them  afifects  the  grantee  injnrioosly,  this  court  cannot 
supply  the  defect,  because  of  its  voluntary  character.  This  doctrine  ie  estab- 
lished in  Ward  v.  AudUnd,  8  Bear.  210,  and  Clavering  e.  Clavering,  2  Vem, 
476,  cited  by  Mr.  Norman  in  bis  very  clear  and  able  argument,  and  several  other 
cases.  No  authority  has  been  produced  to  eatabliah  that  a  voluntary  conveyance, 
without  a  covenant  against  incumbrances,  vests  any  thing  in  the  grantee,  save  the 
estate  which  the  grantor  had,  with  all  its  incidents.  Averoll  v.  Wade  [lu/n-o,  p. 
665]  was  a  case  in  which  there  was  valuable  consideration  and  a  covenant  against 
incnnbrances,  and  this  is  observed  upon  in  Handcock  e.  Uandcock,  1  Irish  Ch. 
B.  444." 

'  "  In  Stock  v.  Aylward,  S  Irish  Ch.  R.  43fi.  it  was  assumed,"  continued  the 
Chancellor,  "  that,  '  under  a  covenant  for  further  assurance,  a  purchaser  may,  M  a 
matter  of  course,  require  the  removal  of  a  judgment  or  other  incumbrani'e.'  And 
Lord  St,  Leonards  (Vendors  and  Purchasers,  p.  613)  pats  the  matter  thus: 
'  Under  a  covenant  for  further  assurance,  a  purchaser  may,  of  course,  require  the 
removal  of  a  judgment  or  other  incumbrance.'  The  references  in  support  of  this 
opinion  are  to  tiie  two  cases  to  which  I  have  adverted.  And  looking  at  them,  and 
considering  that  in  King  v.  Jones,  6  Taunt.  420,  there  was  not  a  voluntary  deed, 
but  a  deed  for  value,  which  may  or  may  not  have  contained  a  covenant  against 
incumbrances,  but,  being  for^alae,  probably  did  contain  such  a  covenant,  and 
at  all  events  imported  a  right  to  protection  not  implied  in  a  voluntary  convey- 
ance, and  seeing  that  upon  that  case  the  subsequent  dicta  have  been  founded,  I 
think  it  is  not  too  much  to  take  them  in  connection  with  the  special  circumstances 
to  which  they  had  reference,  and  refuse  to  extend  their  operation  to  a  deed  with- 
out value.  We  are  asked,  in  effect,  to  import  into  it  a  covenant  against  incum- 
brances, which  may  have  been  deliberately  omitted  by  the  grantor,  and  we  cannot, 
U  I  have  said  already,  exert  the  powers  of  this  court  to  supply  imperfections  in 
■  voluntary  instrument.  The  existence  of  a  valuable  consideration  gives  ground 
for  the  assumption  that  the  parties  to  a  conveyance  meant  to  guard  the  purchaser 
against  incumbrances,  but  are  we  at  liberty  to  make  such  an  assumption  where  ' 
there  has  been  no  such  consideration,  and  where  the  grantor  must  be  held  to 
bave  given  only  what,  accordmg  to  the  reasonible  constniction  of  this  deed,  ha 
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So  it  has  been  held  in  MassachusettB,  that  where  a  tract  of  land 
is  Bubject  to  a  mortgage,  and  a  part  thereof  ia,  for  a  raluabte  con- 
sideration, ooDvefed  with  a  covenant  of  warranty,  the  coTenant 
exempts  the  grantee  from  the  payment  of  any  portion  of  the  mort- 
gage, provided  the  lands  remaining  in  the  hands  of  the  grantor 
are  of  sufficient  value  to  satisfy  the  charge ;  but  if  the  remaining 
security  is  insufficient  to  discharge  the  incumbrance,  then  the 
premises  are  liable  in  the  inverse  order  of  their  alienation,^  and 
tliie  doctrine  has  been  elsewhere  enforced  irrespective  of  the  cove- 
nauts  for  title.* 

intended  of  his  bonntf  to  bestow  on  tbe  gnuteeP^  On  the  whole,  therefore, 
looking  upon  the  corensnt  for  further  assunmce  only  u  opentive  on  tbe  estate 
convejed,  we  find  in  this  deed  nothing  to  show  that  it  was  meant  to  convey  any 
thing  biit  the  incumbered  interest,  or  to  release  the  grantee  bom  the  cluurges 
affecting  that  interest." 

So  in  the  somewhat  recent  ease  in  the  same  court  of  In  rt  Gardioer,  11  Irieb 
Ch.  619,  a  tenant  for  lile,  haTing  power  to  charge  the  estate  with  a  sum  for  hia 
own  beuefit,  oouveyed  the  property  sobject  to  the  chai^,  for  a  valuable  consid- 
eration, to  the  person  entitled  in  remainder,  covenanting  for  quiet  enjojrTneiil. 
A  judgment  for  a  greater  amooDt  than  the  dkarge  had  been  previously  recovered 
agunst  the  teiunt  for  life,  and  a  reoeiver  of  the  lands  i^ipointed ;  this  judgmetf 
m*  subsequently  purchased  by  the  owner  of  tbe  property,  and  upon  a  petition 
by  Uie  tenant  for  life  to  raise  the  charge  out  of  the  estate,  it  was  held  that  tha 
pm»edings  under  tbe  judgment  were  a  breadi  of  tbe  covenant  for  quiet  enjoy- 
ment, and  that  the  covenant  having  bound  the  gnntor  to  iudemnify  bis  graidee, 
the  former  could  not  assert  a  claim  to  the  charge  while  the  judgment  was  unsat- 
isSed  and  the  receiver  outstanding,  and  the  petition  was  therefore  refused. 

So  where,  in  another  Irish  case  (Stack  r.  Royse,  12  Irish  Ch.  216),  a  granfair 
in  a  marriage  settlement,  beiag  seised  of  estates  in  fee  and  for  life,  settled  tus 
fee-simple  estates  in  bust  for  himself  for  life,  remainder  to  tbe  objects  of  his  ap- 
pointment, with  remainder  over,  covenanting  "  to  do  any  act  or  execute  any  con- 
veyance, if  required,  of  and  concerning  the  specified  lands  or  any  other  lands  and 
pgremises  of  which  be  should  at  any  time  be  possessed  or  entitled  to,  in  order  to 
more  fully  effectuate  and  carry  out  the  true  intent  and  meaning  of  the  seufo- 
ment,"  and  aAerwards  exercised  the  power  of  appointment  in  favor  of  his  aon. 
Upon  a  judgment  being  subsequently  obtained  against  tbe  settlor,  a  receiver  was 
appointed,  during  hia  lifetime,  of  both  the  fee-simple  and  freehold  lands,  axid 
alter  his  death  a  motion  was  made  to  continue  the  receiver ;  but  it  was  held  that 
the  freehold,  as  well  as  tbe  settled  estates,  became  the  subjects  of  tbe  trust,  and 
that  the  son  took  them  discharged  of  de  lien  of  tbe  judgment. 

1  Chase  r.  Woodbury,  6  Cnsh.  143 ;  Bradley  c.  George,  2  Allen,  393 ;  George 
P.Wood,  11  id.  41 ;  supra,  p.  638,  note. 

*  Guione.  Enapp,  6  Paige,  Ch.  (N.Y.)  35;  Gumming  «.  Gumming,  8  Kelly 
(Ga.),  482 ;  8  Washb.  on  Beal  Property  (Sd  ed.),  192.  In  Cooper  v.  Bigly,  13 
Mich.  476,  it  was  beld  that  as  between  grantor  and  grantee  a  covenant  of  wtr- 


by  Google 


AS  TO  OOTBHAHia   FOB  TITLE.  (69 

And  next  as  to  iigunction. 

Although  we  have  thus  seeo  that  the  jurisdictiou  of  equity  in  tlie 
specific  performance  of  covenantB  for  title  is  illustrated  by  quite  a 
lai^e  class  of  cases,  yet  they  yield  in  number  to  those  in  which 
the  remedy  is  sought  to  be  enforced  by  means  of  the  writ  of 
injunction.  The  cases  are  generally  those  in  which  the  coto- 
nantee  comes  into  equity  to  restrain  the  collection  of  anpud  pur- 
chase-money, but  there  are  a  few  in  which  a  'covenantor  aeeks 
relief  by  iujuaction,  and  these  will  be  first  considered. 

The  rather  exceptional  jurisdiction  of  equity  on  the  ground 
of  quia  timet,  enforced  by  specific*  performance  at  the  suit  of  the 
oovenantee,  has  already  been  noticed,^  and  there  are  instances  in 
which  a  somewhat  similar  jurisdiction  has  been  succesiifully  invoked 
at  the  suit  of  the  covenantor.' 

Thus  in  an  early  case  in  England,  "  the  defendant  had  drawn  in 
the  plaintifi*,  a  young  man,  and  purchased  an  estate  of  him  at  a 
great  undervalue ;  and  it  happened  that  the  title  was  defective, 
and  the  defendant  had  beeu  evicted ;  and  there  being  covenants  for 
quiet  enjoyment  and  other  securities  entered  into  by  the  plaiutJflf,  ' 
he  now  came  to  be  relieved  against  an  action  brought  on  these  cov- 
enants, and  for  the  defendant  Swaine  it  was  insisted,  that  he  ought  to 
have  the  value  of  the  estate  evicted,"  but  Lord  Keeper  North  said, 
"  The  defendant,  who  was  a  lawyer,  and  ought  to  have  understood 
a  title,  purchased  this  estate  at  a  great  undervalue,  and  the  title 
now  proving  defective,  and  the  land  evicted,  it  is  unreasonable  he 
should  make  an  advantage  of  this  catching  bai^in ;  and  therefore 
decreed  him  his  purchase-money  with  interest  only,  discounting 
mesne  profits."* 

rtatj  -wma  only  evidence  of  the  intentioD  Dot  to  diftrge  the  land  sold  with  t  pro- 
portionate part  of  a  paramount  mortgage,  and  that  tlie  abtence  of  tfae  covenant 
waa  DO  ground  to  hold  that  the  intent  could  not  be  prenimed ;  mpra,  p.  638,  note. 

'  Supra,  p.  652. 

•  In  McKinny  c.  Watta,  8  ManL  (Kj.)  268,  a  covenantor  filed  a  tu]]  for 
relief  against  a  judgment  obtuned  againat  him  at  law  upon  hia  covenanti,  and 
for  tbe  qnie^ng  of  the  title,  which  was  mistuned,  principally,  it  would  Beem,  on 
the  ground  of  the  purchamr  having  received,  on  his  eviction  by  the  holder  of  the 
paramount  title,  allowance  nnder  the  occupying  claimant  law  for  improvementa, 
for  which  allowance  the  complainant  bad  received  no  credit  in  the  jndgment 
recovered  against  him.  In  the  mbiequent  caae  of  Field  «.  Snell,  8  B.  Men. 
(Ky.)  217,  this  caae  waa  approved,  bnt  the  vendor  having  iailed  in  hia  proof,  tbe 
decree  entered  belo*  in  his  favor  waa  reversed. 

•  Zouchti.  Swaine,  1  Yem.  320. 
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So  in  a  somewhat;  late  oase  in  Conneoticat,*  the  oomplainants 
had  sold  a  lat^  lot  of  ground  ia  the  city  of  Hartford,  with  cove- 
nants for  the  title.  The  purchaser  had  however,  in  addition  to  the 
COTenants,  required  from  the  vendora  security  to  save  him  harm- 
less from  a  lien  which  the  city  claimed  to  have  against  the  property 
for  paving  done  in  front  of  it  some  years  before,  and  the  vendors 
then  filed  a  bill  against  the  city,  praying  that  it  disclose  tho 
grounda  of  the  claim  and  the  amount  of  the  lien,  if  it  existed, 
and  upon  payment  thereof  release  the  premises  therefrom ;  or,  if 
invalid,  that  the  city  be  enjoined  from  prosecuting  it.  Upon  refer- 
ence to  a  Master,  he  reported  that  the  lien  was  invalid  ;  whereupon 
it  was  ui^ed,  on  behalf  of  the  city,  that  if  the  lien  were  void  on  its 
face,  equity  would  neither  interfere  to  set  it  aside  nor  enjoin  aa 
attempt  to  enforce  it* — that  the  complainants  had  an  adequate 
remedy  at  law  for  the  contract  price,  to  which,  if  tlie  lien  were 
invalid,  there  could  be  no  defence —  and  that  the  plaintifib,  having 
sold  and  conveyed  the  property,  bad  no  longer  any  interest  in  It 
whicli  equity  could  protect.  But  these  objections  were  overruled 
by  the  court,  and  a  decree  entered  for  the  complainants." 

<  Chipman  P.  City  of  Hartford,  21  Coon.  468. 

'  See  2  Story's  Eq.  §  700  a,  for  tlie  diEtinction  between  voidable  inetrDinenta 
whose  exiitence  haa  a  tendency  to  cast  a  cloud  upon  a  title,  and  tbote  of  wUdi 
the  illegality  appears  upon  their  face,  and  admiu  of  no  doubt, 

'  Jn  answer  to  the  fint  objection,  the  court  held,  that  althongh  it  had  beea 
decided  in  some  caaea  that  where  the  mere  object  of  the  bill  waa  the  cancellation 
of  an  instrumCDt  Toid  on  ita  face,  equity  had  refused  to  interfere,  yet  that  this 
caae  was  distinguishable  from  thoae.  "  This  bill  does  not  ask  for  the  bare  can- 
celtation  of  a  deed.  The  city  of  Hartford  had  instituted  certain  proceedinga, 
which  they  claimed  had  resulted  in  fixing  a  lien  upon  tha  property  of  the  plain- 
tiffs ;  it  insisted  upon  the  lien,  and  tbe  plaintiffs  had  a  right  to  suppose  from  some 
other  cause  or  reason  thao  the  records  here  produced  disclosed.  This  claim, 
whether  legally  existing  or  not,  worked  an  injury  to  the  plaintiffs  by  creating 
such  a  doubt  as  in  fact  to  cause  purchasers  under  them  to  withhold  payment.  In 
this  state  of  things  the  plaintiSk  could,  indeed,  hate  sued  Smith  and  Brainard, 
and  have  been  met  with  some  defence,  or  by  an  application  for  an  injunction 
against  their  further  proceedings,  and  thus  become  involved  in  an  expensive  liti- 
gation in  the  dark;  or  they  could  a«k,  as  they  have  done,  to  have  thia  clood 
cleared  away.  ,  .  .  Aside  (ram  any  discovery  sought,  this  bill  is  not  merely 
quia  timet,  but  tbe  claim  of  the  defendants  is  working  a  present  injury  by  actually 
preventing  purchasers  from  making  payment  of  tbe  stipulated  price  to  the  plain  tiffii, 
by  reason  of  the  cloud  upon  their  title ;  2  Story's  Eq.  §  700.  In  Simpson  d.  Lord 
Howden,  3  HyL  &  Cr.  99,  an  action  at  law  was  pending  to  try  the  same  question ; 
and  in  Feiraoll  o.  EllioH,  6  Pet.  (U.  fi.)  98,  the  same  question  had  been  already 
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So  in  a  rather  late  ease  in  Georgia,  the  complaiDant  having  sold 
land  with  a  covenant  of  warrant;,  averred  in  hie  bill  that  the  defend- 
ant was  combining  with  a  prior  vendor  of  the  land,  whose  deed  had 
contained  no  covenants,  to  set  up  a  claim  by  reason  of  the  defective 
probate  of  that  deed,  had  purchased  the  claim  for  a  nominal  ooa- 
Bideration,  and  had  brought  an  ejectment  for  the  land  in  the  name 
of  the  assignor,  and  prajed  that  the  assigament  of  the  claim  might 
be  declared  fraudulent  and  be  cancelled,  or  that  the  defendant  be 
decreed  a  trustee  for  the  purchaser,  and  quiet  his  title  by  convey- 
ing to  him,  and  that  the  ejectment  be  enjoined.  Upon  demurrer, 
the  court  below  dismissed  the  bill,  but  this  was  reversed  in  the 
court  above,  where  it  was  held  that  the  complainant  was  entitled 
to  the  relief  prayed  for.^ 

determiaed ;  but  here  die  plaintiffi  were  left  in  the  d&rlc  and  in  doubt,  because 
die  defendant*  atill  insisted  upon  their  lien,  and  yel  instituted  no  means  to  enforce 
it.  Tbey  have  left  the  plMntiffs  to  the  espenie  of  detennining  iheir  rights,  only 
in  this  way,  and  b;  this  bill ;  and  now,  not  nntil  the  county  coart  upon  this  hear- 
ing bu  decided  that  no  such  incumbrance  exists,  the  defendants  very  ungraciously 
nyi  ycB,  this  is  true,  and  so  obviously  true  that  the  plaintiffs  have  never  been  in 
danger,  and  have  hud  no  just  occasion  to  bring  ui  into  a  court  of  equity.  Indeed, 
the  defence  is  that  as  after  an  expensive  and  long-defended  application  in  equity 
the  plaintifli  have  succeeded  in  establishing  their  claim,  this  is  the  very  reason 
why  they  are  not  entitled  to  relief.  If  the  defendants  had  demurred  to  tbe  bill  at 
fint,  acknowledging  their  want  of  a  lien,  tbeir  defence  would  have  appeared 
better."  In  answer  to  tbe  objection  that  the  plaintiffs  had  a  remedy  at  law 
against  their  purchasers,  it  was  said  that  apart  from  the  ground  that  such  an 
objectjon,  being  one  to  the  jurisdictjon,  should  have  been  made  at  an  earlier 
stage,  yet  that  it  had  no  foundation  in  tbts  case.  "  Beaides,  tbe  plaintiBk  had  no 
remedy  at  law  against  these  defendants.  We  are  not  aware  of  any  case  which 
decides  that  if  the  plaintiff  has  an  equity  against  the  defendant  a  court  of  equity 
loses  its  jurisdiction,  because  there  may  be  a  remedy  at  law  at  the  election  of  tlie 
party  against  a  stranger  or  some  other  person."  And  in  answer  to  the  objection 
that  the  plaintiffs,  having  conveyed  the  land,4uMl  no  interest  wbii'h  equity  could 
protect,  it  was  said  that  although  they  did  not  own  the  land  itself,  Biill  they  had 
an  essential  interest  in  tbe  queetion  of  tbe  title  by  which  tbe  purchasers  under 
them  held  the  land,  by  reason  of  the  covenants  for  title  in  their  deeds.  It  was  ob- 
vious that  their  int,ereat  was  as  direct  as  if  they  then  held  tbe  land. 

'  Redwine  v.  Brown,  10  Ga.  311,  The  argument,  in  behalf  of  the  defendant, 
was  chiefly  directed  to  the  point  that  the  purchaser  from  (he  complainant  could 
maintain  no  action  on  tbe  covenants  of  any  but  his  own  immediate  vendor,  as  to 
which,  however,  tbe  law  has  long  been  well  settled ;  see  su/n-o,  p.  S35 ;  and  the 
court  said,  in  conclusion,  "  We  are  welt  satisfied  that  in  case  the  present  owner 
should  lose  this  land,  be  would  be  entitled  to  go  back  npon  the  complainants, 
npon  the  covenant  of  warranty  to  Dominick,  and  that,  consequently,  be  is  reeiu* 
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So  in  a  reoent  cbm  in  Ulinoia,^  a  mortgagor  of  land  having 
obtained  a  release  of  the  mortgage  from  one  of  the  mortgagees 
(irhicb  it  was  contended  was  binding  on  the  other),  conveyed 
the  premises  with  covenants  to  a  purchaser  against  whom  the 
other  mortgagee  commenced  proceedings  of  foreclosure,  to  which 
the  vendor  was  not  made  a  party,  and  the  latter  then  filed  a  bill 
against  the  mortgagee,  praying  that  be  be  ei^oined  from  their  fur- 
ther prosecution,  and  be  decreed  to  satasfy  the  mortgage  of  record. 
It  was  objected  that  the  complainant  bad  a  complete  remedy  at  law 
by  reason  of  his  power  to  set  up  tlie  release  as  a  defence  against 
soy  action  brought  on  the  covenants ;  but  the  court  held  that  be 
was  not  obliged  to  postpone  the  assertion  of  his  rights  until  that 
time,  when  perhaps  his  evidence  might  have  passed  beyond  his 
reach.  And  the  decree  which  had  been  entered  below  .for  the 
complainant  was  affirmed.' 

in  curia  u  complftinint  in  the  bill,  Beeking  to  hare  the  incumbrance  on  die  this 
removed."  In  Bush  v.  Keller,  2  Cirter  (lad.),  G9,  a  bill  woa  filed  bj  a  yendor 
to  prevent  hii  vendee  from  suing  on  the  coTenanti  for  title,  or  from  setting  them 
ap  bj-'Way  of  defence  to  payment  of  the  purchase-money,  on  the  ground  of  mil- 
take  io  the  original  preparation  of  the  deed,  which,  it  was  alleged,  was  to  be  oul/ 
a  quitclaim  deed,  but  in  which  a  warranty  had  been  inserted  by  mistake.  Hw 
court  below  decreed  for  the  complainant,  but  this  was  reversed  on  error  on  tha 
ground  that  the  evidence  had  by  no  means  substantiated  the  charge  of  mistaka. 
In  Taylor  v.  Gilman,  2fi  Vt.  411  (infra,  p.  700),  the  court  sustained  a  bill  filed 
by  a  covenantor  to  restrain  his  covenantee  from  suing  on  the  covenants  for  title, 
not  on  the  ground  of  accident  or  mistake  in  the  insertion  of  the  covenants  them- 
selves,  but  of  fraud  on  the  part  of  the  latter  in  seeking  to  enforce  them  in  oppo- 
sition to  a  distinct  agreement  between  the  covenantor  and  himself,  which,  though 
denied  in  the  answer,  was  sustained  by  proof;  see  mipra,  p.  119.  See  as  to  the 
reformaUon  in  equity  of  the  covenants  for  title,  infra,  p.  696. 

>*  Hubbard  c.  Jasinski,  46  ID.  160. 

'  "  Moreover,"  said  the  conrt,  "  this  is  a  controversy  between  Jasinski  (the 
mortgagor)  and  Hubbard  (one  of  tb'e  mortgagees),  and  should  be  settled  between 
them,  instead  of  being  litigated  between  Ameson  (the  purchaser)  and  Jasinski. 
Justice  to  Ameson  requires  this.  If  Jasinski  has  paid  this  mortgage  in  a  manner 
to  be  binding  upon  Hubbard,  the  attempt  of  the  latter  to  foreclose  it  is  a  wrong 
both  to  Jasinski  and  to  Arneson,  and  the  former,  as  the  party  ultimately  liable 
upon  his  covenants  to  the  latter,  must  be  permitted  to  bring  Hubbard  before 
the  court  for  the  purpose  of  settling  the  question  of  payment,  and  having  the 
mortgage  fully  cancelled  upon  the  records  in  case  it  has  been  paid.  Only  in  this 
way  can  complete  justice  be  done.  If  Hubbard  had  made  Jasinski  a  party  to  the 
foreclosure  suit,  this  controversy  might  have  been  settled  there,  and  this  suit  would 
have  been  unnecessary.  The  case  of  Coughron  t.  Swill,  IS  111.  414  {infra, 
p.  673),  is  wholly  unlike  the  present."    It  is  posaibte  Utat  the  local  practice  in 
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In  ft  case  in  Nev  Hampshire,  the  court  seemed  to  be  of  opinion 
that  although  it  mi^t  be  doubtful  whether  one  who  had  no  other 
interest  in  land  than  his  liability  on  his  covenants,  could,  singly, 
maintain  a  bill  which  sought  to  quiet  the  possession  by  an  iDJunction 
merely,  yet  it  was  held  that  where  other  relief  waa  sought,  and  an 
account  was  to  be  stated  between  the  covenantor  and  the  defend- 
ant, the  bill  could  be  sustained.'  So  in  a  case  in  Missisaippi,  the 
complainant  having  bought  at  sheriff's  sale  certain  land  wbich 
bad  been  entered  by  the  debtor  at  the  land  office,  subsequently 
sold  it  with  covenants  for  title  to  one  against  whom  an  ejectment 
was  brought  by  parties  claiming  under  patents  from  the  govern* 
ment  issued  to  them  by  virtue  of  alleged  prior  assignments  to  them 
by  the  debtor,  and  the  complainant  filed  a  bill  against  these  par- 
ties for  a  discovery  of  the  date  of  the  alleged  assignments,  and  for 

tliAt  StAte.did  not  penoit  the  mortgagor  to  apply  to  be  made  a  putr  defendant 
in  the  forecloBure  luit.  Johnston  r.  I^per,  4  Minn.  195,  and  Browning  s.  Cri«- 
man,  80  Mo.  365,  were  cases  in  which  it  was  held  that  a  cOTenantor,  by  reason 
of  his  liability  on  his  covenants,  was  properly  joined  or  brotight  in  as  a  defend* 
ant,  relief  being  sought  against  other  parties  alio. 

Id  Conghron  r.  Swifl,  the  facts  upon  the  face  of  the  bill  were  not  enoDgh 
to  bring  tbe  case  within  this  exceptional  jurisdiction  of  equity.  The  lien  com- 
plained of  was  clearlj'  invalid  as  respects  the  premiseain  question ;  the  complain- 
ant's "  apprehension,  by  bis  own  showing,  was  imaginary  and  groundless,"  and 
bis  remedy  at  law  "adequate  and  free  of  difficnlty  or  obstruction."  In  this  casf, 
there  had  been  a  sheriff's  sale  nnder  an  execution  on  the  alleged  invalid  lien,  and 
the  bill  waa  filed  against  tbe  claimant  tberein  (who  had  become  the  purchaser  at 
■beriff's  sale),  the  former  owner  of  the  premises  upon  which  the  work  hai  been 
done,  afler  tbe  conveyance  to  tbe  complainant  and  the  sheriff,  praying  that  the 
pnrehaser  and  tbe  sheriff  be  enjoined  from  consummating  the  sheriff's  sale  by 
deed.  Tbe  precise  lines  of  the  jurisdiction  in  this  class  of  cases  cannot  perhaps 
be  sharply  drawn.  On  the  one  hand,  it  is  said  in  many  cases  that  tbe  title  ii 
purely  one  of  law,  and  that  the  question  whether  the  purchaser  at  the  sheriff's 
sate  has  bought  anything  or  nothing,  is  for  the  jury,  npoo  ejectment  brought  by 
the  sheriff's  vendee.  On  tbe  other  hand,  it  is  ui^ed  that  the  very  fact  that  the 
alleged  claim  is  invalid  will  reduce  the  price  of  the  property  at  the  sheriff's  sale, 
which  will  consequently  be  a  sort  of  lottery ;  and  that  a  court  of  equity,  having 
all  the  parties  properly  before  it,  can  protect  the  rights  of  atl  by  its  varied  ma- 
chinery, ordering,  if  necessary,  a  feigned  issue  to  try  tbe  validity  of  the  alleged 
claim,  putting  the  parties  upon  terms  to  speed  the  cause,  &c.  The  latter  view 
seems  to  bave  been  taken  in  Pennsylvania  in  Hunter's  Appeal,  4  Wright  (Pa.), 
192,  where  tbe  execution  creditors  of  a  husband  were  enjoined  from  selling,  as 
his  properiy,  land  which  bad  been  acquired  by  the  wife  since  the  married  woman's 
acts  in  that  State. 

'  Brooks  D.  Fowle,  14  N.  H.  248. 
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ui  injunction  to  restraiD  tbeir  further  proceeding  in  ^ir  Bmts 
against  his  vendee.  On  demurrer,  the  bill  was  dismiased,  but 
this  was  reversed  on  appeal,  the  court  being  of  opinion  that  the 
complainant,  being  bound  to  protect  the  title  of  hie  vendee,  ccold 
avail  'himself  of  an^  remedy  open  to  the  latter  ;  that  it  being  set- 
tled in  that  State,  that  if  the  lauds  had  been  validly  sold  under 
execution  before  the  patent  had  been  issued,  the  complainant  had 
acquired  a  good  title,  he  was  entitled  to  a  discovery  of  the  date  of 
iha  alleged  assignment,  and  comiiig  into  equity  for  one  purpose, 
he  could  maintain  his  bill  for  complete  relief.' 

But  a  court  of  equity  will  uot  draw  to  itself  a  jurisdictiou  of 
which  courts  of  law  have  cognizance,  uulesa  there  be  some  mis- 
take, accident  or  fraud  which  would  deprive  the  party  of  a 
defence  in  that  tribunal ;  aud  in  a  caee  in  Wisconsin,  a  vendor 
who  had  sold  land  with  covenants  for  title  filed  a  bill  against  bis 
vendee  (who  had  sued  him  upon  those  covenants)  and  the  heirs 
of  a  prior  vendor  of  the  land,  alleging  the  loss  of  the  deed  from  that 
vendor,  and  praying  that  the  latter  might  be  perpetually  enjoined  ' 
from  setting  up  any  tide  to  the  premises  —  that  the  purchaser  be 
decreed  to  have  no  cause  of  action  against  the  complaiDant  by 
reason  of  the  supposed  defect  of  title — and  tliat  he  be  enjoined 
from  prosecuting  his  suit  at  law.  But  this  bill  was  dismissed, 
the  court  considering  that  in  eSect  it  was  asked  to  decree  a  non- 
suit in  a  suit  at  law ;  that  there  had  been  no  fraud,  accident  or 
mistake  which  would  make  it  against  conscience  for  the  purchaser 
to  naiutain  his  action  ;  that  it  was  not  asserted  that  the  loss  of 
the  deed  endangered  the  complainant's  defence  to  that  suit,  and 
that  proof  of  that  loss  could  be  as  well  supplied  in  a  court  of  law 
as  in  equity.' 

Nor,  according  to  the  weight  of  authority,  as  has  been  already 
seen,  will  equity  deprive  a  covenantee  of  his  right  to  damages  for 
a  breach  of  the  covenants,  by  compelling  him,  at  the  suit  of  his 
covenantor,  to  accept  a  title  subsequently  acquired  by  the  latter;' 
while,  at  the  same  time,  after  such  damages  shall  have  been  so 
recovered,  the  covenantee  will  be  restrained  from  setting  up,  as 
E^inst  his  covenantor,  that  title  which,  by  his 'action  on  the  cove- 
nant, he  had  asserted  to  be  defective ;  and  iu  such  cases  a  recon- 
veyance would  probably  be  decreed.* 

■  Huntingdon  0.  Grantknd,  93  Miu.  464. 

*  Sogers  B.  Cr<Mi,  3  Chud.  (Wis.)  94. 

•  Bupra,  pp,  267-277.  «  Supra,  p.  882. 
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The  remedy  in  equity  by  the  procese  of  injuoction  ib  perhaps 
most  frequently  invoked  by  a  purchaser  to  restrain  the  collection 
of  the  unpaid  purcheae-money  or  to  rescind  the  contract,  and,  as 
may  be  imagined,  the  books  swarm  with  oases  on  the  subject. 
The  result  may  be  thus  stated  in  a  word  :  unless  the  purchaser 
has  a  present  right  to  damages  upon  his  corenants,  relief,  in  the 
absence  of  the  insolTdncy  or  non-residence  of  the  vendor,  is,  in 
general,  refused. 

The  leading  cases  are  the  two  early  ones  in  New  York  of  Bumpus 
V.  Plainer  and  Abbott  v.  Allen.  In  the  first  of  them,  decided  in 
1814,^  where  the  bill  prayed  an  injunction  to  restrain  proceedings 
on  a  mortgage  given  for  the  purchase-money,  on  the  ground  that  the 
title  had  been  previously  conveyed  to  another,  all  of  whose  estate  had 
become  forfeited  to  the  Commonwealth,  Chancellor  Kent,  admitting 
that  it  was  difficult  to  extract  from  the  books  what  was  the  rule  of 
equity  on  this  point  of  failure  of  consideratiOQ,  still  apprehended 
that  it  might  be  safely  said  that'  there  was  no  case  for  relief  where 
possession  had  passed  and  continued  without  any  eviction  at  law 
nnder  a  paramount  title.  He  considered  an  eviction  at  law  an 
indispensable  part  of  the  plaintifTs  claim  to  relief.'  The  defendant 
conveyed  to  the  plaintiffs  with  covenant  of  warranty,  and  he  was 
bound  to  defend  their  title,  and  mm  eonttat  that  he  was  not  able 
and  willing  to  do  it.  If  the  title  failed,  the  plaintiSs  could  resort 
to  the  covenants  in  their  deed  for  their  indemuity.  Hence  it  was 
said  to  be  without  precedent,  and  dangerous  in  principle,  to  arrest 
the  collection  of  the  purchase-money  on  the  mere  allegation  of  a 
fiulure  of  title,  without  more. 

In  Abbott  V.  Allen,"  whose  features  were  substantially  similar,  a, 
doubt  having  been  cast  in  the  ai^ument  over  the  correctness  of 
this  decision,  the  Chancellor,  on  reviewing  it,  was  satisfied  of  its 
soundness.  *'  It  would,"  said  he,  *'  lead  to  the  greatest  inconven- 
ience, and  perhaps  abuse,  if  a  purchaser  in  the  actual  eujoyment 
of  land,  and  when  no  third  person  asserts  or  takes  any  measures 
to  assert  a  hostile  claim,  can  be  permitted,  on  suggestion  of  a 
defect  or  foilure  of  title,  and  on  the  principle  of  quia  timet,  to  stop 
the  payment  of  the  purchase-money  and  of  all  proceedings  at  law 
to  recover  it.    Can  this  court  proceed  to  try  the  validity  of  the  out- 

>  1  Johoi.  Ch.  313. 

'  TbU,  howflT«r,  Lm  been  since  modified ;  ne  ntpra,  p.  1£1  tt  M{. 

■  2  Johns.  Ch.  619,  deaded  in  1817. 
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standing  claim  in  the  absence  of  the  party  in  whom  it  is  supposed 
to  reside,  or  must  he  be  brought  into  coart  against  his  will,  to 
assert  or  renounce  a  title  which  he  never  asserted,  and  perhaps 
never  thought  of?  The  only  plausible  argument  for  the  injunction 
is,  that  as  the  plaintiff  has  covenants  to  secure  his  title,  the  inter- 
ference of  this  court  is  necessary  to  prevent  circuity  of  action,  and 
that  the  plaintiff  ought  not  to  be  compelled  to  pay  the  purchase- 
money,  when  by  a  suit  on  his  covenants,  he  might,  almost  concnr- 
rently,  be  enabled  to  recover  it  back  again.  This  argument  would 
apply  to  every  case  of  mutual  and  independent  covenants,  and 
would  prove  too  much ;  but  the  proper  answer  Jiere  is,  that  to 
sustain  the  injunction  would  be  assuming  the  fact  of  a  failure  of 
title  before  eviction,  or  trial  at  law,  and  which  this  court,  as  not 
poBseesing  any  direct  jurisdiction  over  legal  titles,  is  not  bound  or 
authorized  to  assume.  This  court  may,  perhaps,  try  title  to  land 
when  it  arises  incidentally ;  but  it  is  understood  not  to  be  within  its 
province  when  the  case  depends  on  a  simple  legal  title,  and  is 
brought  up  directly  by  the  bill.  The  power  is  only  to  be  exercised 
in  difficult  and  complicated  cases,  affording  peculiar  grounds  for 
equitable  interference."  The  question  that  might  be  presented, 
if  there  had  been  a  previous  eviction,  or  an  existing  incumbrance 
which  appeared  to  admit  of  no  dispute,  was  here  left  undecided. 
It  would  be  hazardous,  it  was  said,  to  dedne  the  limits  of  equitable 
relief  in  supposable  (Sases  of  tlie  like  kind.' 

Within  a  few  weeks,  however,  of  this  decision,  the  case  of  John- 
son V.  Gere  *  was  presented  before  the  same  court,  upon  an  ex  parte 
application  for  an  injunction  to  restrain  proceedings  on  a  mort- 
gage, given  for  the  purchase-money  of  land,  which  had  been  con- 
veyed with  covenants  for  title,  on  the  ground  of  an  ejectment 
having  been  brought  to  recover  the  possession.    The  bill  prayed 

'  It  Touy  howerer  be  observed  tb&t  when  a  question  of  title  is  presented, 
whose  determination  is  incidental  and  necesBU-j  to  the  relief  prayed,  eqnit]'  will 
not  den;  that  relief  mere!  j  became  the  queition  of  title  is  inTolved.  Suuh  ques- 
tionB  miiiC  benoceBaariiy  determined  ioneirljeveiy  case  of  specific  performance, 
and  come  clearly  within  the  concurrent  jurisdictioti  of  equity.  It  ii,  moreover, 
impossible  in  practice  for  «  oourt  to  refuse  to  examine  the  adverae  title  in  cases 
where  the  purchaser  has  a  present  right  to  actual  damages,  and  the  relief  is  baaed 
solely  on  the  ground  of  preventing  circuitj  of  action.  For  in  such  cases  it  must 
delerniine  that  the  right  to  damages  exists,  and  it  by  no  means  universally  happen* 
that  it  is  relieved  as  td  thia  by  a  previons  judgment  of  a  common-law  court. 

•  i  Johns.  Ch.  54S. 
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for  an  injunction  until  answer  and  the  further  order  of  the  court. 
"  The  Chancellor  granted  the  injanction,  and  diBtinguished  this 
caee  from  those  wherein  there  was  onlj  an  allegation  of  an  out- 
standing title  and  no  disturbance,  prosecatiou  or  eviction  thereon. 
Here  the  party  was  actuall;  prosecuted  by  an  action  of  ejectment, 
on  the  ground  that  the  title  derived  from  the  defendant  was  defec- 
tive. The  defendant  is  entitled,  and  it  will  be  his  duty  to  defend  the 
ejectment  suit,  and  until  that  suit  is  disposed  of,  he  ought  not  to 
recover  the  remaiuiug  moneys  due  on  the  bond." 

This  decision,  however,  is  not  now  regarded  as  a  precedent,' 
and  although  tlie  case  has  been  sometimes  approved,^  and  in 

'  ChmcelloT  Kent,  who  bid  hinwelf  granted  the  injanction  in  Johnson  v. 
Gere,  takes  no  notice  of  ihe  cue  in  bis  Commentaries  (2  Com.  472),  tihile  he 
qnotoi  with  approbation  the  case  of  Abbott  v.  Allen,  and  those,  which  have 
followed  it. 

'  In  the  case  in  New  Jereej  of  Shannon  e.  Marselis,  Saxton,  413,  all  the 
parties  to  the  title  were  before  the  court,  and  there  could  therefore  be  with  pro- 
prietjr  an  equitable  setUement  of  mutual  claims,  and  the  case  did  not  need  the 
aathority  of  Johnson  d.  Ger«,  which  was  cited  with  approbation,  nor  the  expres- 
sion, "  Where  there  is  a  mere  allegation  upon  an  outstanding  title  or  incum- 
brance,  the  court  will  not  interfere,  but  leave  the  party  to  his  remedy  on  the 
covenant,  but  where  there  is  an  eviction,  or  teen  an  ^eetment  brought,  it  will 
interpose."  In  Van  Riper  e.  Williams,  1  Green's  Ch.  (H.  J.)  407,  to  a  btU  for 
a  foreclosure  of  a  mortgage,  the  defendant  answered  that  it  was  given  for  the 
porcbase-monej  of  land  conveyed  with  covenants  for  seisin  and  against  incam' 
brances,  excepting  a  speciGed  mortgage,  but  that  the  premises  were  subject  to 
another  mortgage,  "still  outstanding,  unsatisfied  and  uncancelled."  The  case 
b^Qg  submitted  on  the  pleadings  and  proofs,  the  Chancellor  held  that  the  mort* 
gage  must  be  first  removed  before  a  decree  Ibr  foreclosure  and  sale  in  equity 
could  be  made,  or  so  much  of  the  proceeds  of  sale  as  might  be  necessary  for 
that  purpose  must,  by  the  decree,  be  directed  to  be  applied  to  payment  of  the 
incumbrance,  and  the  amount  thus  applied  deducted  fKim  the  mortgage  debt. 
In  Van  Waggoner  c.  M'Bwen,  id.  412,  a  defence  to  a  bill  for  foreclosure  of  a 
mortgage  was  denied  because  the  defendant  made  a  mere  allegation  of  an  ont- 
standing  title,  but  the  court  expressly  declared  that  "  if  a  suit  were  pending  to 
try  the  tJtIe,  or  the  defendant  had  been  dispossessed,  there  wonld  be  proprie^ 
in  resisting  the  fbreclosure  of  the  mortgage.  This  distinction  is  recognized  in 
the  case  of  Johnson  o.  Gere,  and  Shannon  v.  Marselis."  And  in  Jaques  e. 
Esler,  8  id.  462,  the  same  doctrine  was  applied,  and  an  injunction  was  held  to 
have  been  properly  granted  for  the  purpose  of  restraining  proceedings  by  an 
assignee  of  a  bond  given  for  purchise-mooey  of  land,  on  the  ground  that  an 
ejectment  bad  been  brought  by  persons  claiming  a  paramount  title,  who  had  also 
^ed  a  bill  to  set  aside  rbe  conveyance  to  the  complainant.  "  For  it  is  well 
settled  that  the  purchaser  of  real  estate  by.  deed  of  warranty  has  a  right  to  relief 
in  equi^  against  the  vendor,  who  seeks  to  enforce  the  payment  of  a  bond  and 
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occasional  cases  in  New  York  there  hare  been  intioiationa  Uitt 
eqaity  will  not  relieve,  unless  there  has  been  an  eTletioa,  "  or  a 
snit  aelually  commenced  to  recover  the  land," '  yet  in  none  of 
these  cases  did  that  circumstance  occur,  and  the  general  course 
of  decisions  in  that  State  and  elsewhere  has  not  only  repudiated 
tiie  doctrine  of  Johnson  v.  Oere,'  but  has  restrained  the  application 

mortgage  given  for  die  purcbMe-monef,  uotil  &  Boit  actn&llj  brought  to  recover 
the  premise!  by  a  person  claiming  the  ptmimonDt  title  iliall  have  been  deter- 
mined He  is  not  obliged  to  look  merely  to  the  covenants  in  the  deed ;  he  is  not 
to  be  driven  to  luch  circnitjr  of  action,  nor  to  relj  upon  tlut  as  his  only  lecuritj. 
The  fund  in  hii  hand*  is  a  security',  of  vrhich  it  woald  be  ioeqaitable  to  deprive 
bim."  The  injunction  iras  dissolved  npoD  another  ground,  viz.,  that  npon  the 
Bssignmentof  thobond,  which  was  after  these  suit*  had  been  brought,  the  complain* 
ant  bad  atated  that  he  had  no  defence  whatever  to  make  to  its  payment,  and  the 
court  held  that  he  had  thna  waived  an  equity  to  which  he  would  otherwite  hare 
been  entitled  (see  as  to  this  point,  Morrison  c,  Beckwith,  4  Monr.  (Ky.)  73). 
In  the  later  case  of  Glenn  s.  Whipple,  1  Beaslej's  Ch.  (N.  J.)  SO,  it  was  how- 
ever held  that  it  was  no  defence  to  a  suit  on  a  mortgage  given  for  the  purchase- 
money  of  land  which  had  been  conveyed  with  covenants  for  title,  that  tbe 
grantor's  wife  bad  not  joined  in  the  deed  and  was  now  claiming  dower,  and  tbe 
Chancellor  said  that  Johnson  o.  Gere  did  not  cany  the  doctrine  to  this  extent ; 
Bill  e.  Davison.  6  C.  E.  Green.  Ch.  (N.  J.)  228;  Hulfiib  ■>.  O'Brien,  id.  230. 
In  Fuckett  s.  M'Donald,  6  How.  (Miss.)  269,  the  purchasers  filed  a  bill  to  cm- 
join  a  judgment  obtained  by  administrators,  for  the  purcbaie-monej  of  lots  sold 
by  them  with  covenant  of  general  warranty,  and  of  which  the  purchasers  were  in 
possession,  on  the  ground  that  the  reqaisitions  of  the  law,  as  to  giving  the  pnq>er 
notice,  Ac,  had  not  been  complied  with  by  the  administrators,  and  the  comt, 
while  freely  admitting  the  doctrine  that  when  tbe  vendor  is  led  into  possession 
under  a  deed  with  full  covenants,  and  there  has  been  no  eviction  nor  any  fraud, 
he  cannot  resist  die  payment  of  tbe  purchase- money  on  the  ground  of  a  defect 
in  title,  bat  must  be  driven  to  his  covenants,  yet  held  that  in  the  present  case 
the  sale  was  virtually  made  by  the  court,  and  the  administrators  acted  only  as 
commissioners  to  execute  tbe  order  of  sale,  and  that  tbeir  covenants  conld  not 
ftamish  a  foundation  upon  which  an  action  could  be  maintained  against  them  per- 
sonally (but  see  mipra,  p.  49),  nor  could  the  vendee  be  supposed  to  place  *aj 
reliance  upon  such  assurance.  In  Woods  v.  Nurth,  6  Humph.  (Teon.)  309,  tbe 
drcumstances  were  similar  and  the  decision  the  same  way,  thou^  it  was  pat 
upon  tbe  ground  that  a  covenant  for  seisin  which  the  administrator  had  given  was 
such  a  repruenialion  by  him  as  amounted  to  fraud,  and  the  contract  was  rescinded 
on  the  ground  of  miarepreseutatjon.  Tbe  student  will  be  careful  not  to  rely  too 
strongly  upon  either  of  these  cases  in  practice. 

■  LeggeUti.  M'Carty,  3 Edwards' Oh.  126;  Edwards n.  Bodine,  S6  Wend.  lU. 

'  The  authority  of  Johnson  s.  Gere  was  denied  in  Piatt  v.  Gilchrist,  3  Sandf, 
S.  0.  R.  118,  and  in  Miller  v.  Avery,  S  Barb.  Ch.  691,  where  Chancellor  Wal- 
worth said,  "  I  think  it  evident  that  fbe  reporter  was  under  a  mistake  in  the 
statement  of  the  case,  or  that  tbe  Chancellor  overlooked  the  fat*  that  it  wns  not 
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of  Uie  ([uia  timet  jarisdiotion  of  eqnit;  in  this  connection,  within 
such  narrow  limits  u  almost  to  amount  to  its  denial.^  Thtis  where 
on  a  bill  to  foreclose  a  mortgage  given  for  the  purchase-money  of 
land  conveyed  with  warranty,  the  answer  allied  that  a  suit  had 
been  brought  by  persons  cliuming  the  premises  by  paramount  title, 
and  prayed  that  the  foreclosure  and  sale  might  be  deferred  until 
this  should  have  been  determined,  it  was  lield  that  although  after 
eviction  relief  would  be  extended  in  order  to  prevent  circuity  of 
action,  yat  until  that  event  the  court  liad  no  authority  to  interfere.' 
-'*The  purchaser  in  this  case  promised  to  pay  the  pulxihase-money 
at  stipulated  periods,  and  the  seller  covenanted  that  if  at  any  time 
the  title  should  fail,  and  the  purchaser  be  evicted  by  a  paramount 
title,  he  would  refund  tlie  purchase-money  with  interest.  The 
possibility  that  the  title  might  fail,  and  the  purchaser  be  evicted, 
was  in  the  minds  of  the  parties.  They  might  also  have  provided 
that  in  case  of  a  claim  being  made  by  title  paramount  before  actual 
payment  of  the  consideration-money,  the  right  of  the  vendor  to 
call  for  its  payment  should  be  suspended.  But  this  they  have  not 
thought  proper  to  do,  and  this  court  can  with  no  more  propriety 
add  suoli  a  clause  to  the  contract,  and  suspend  the  collection  of  the 

tlleged  in  the  bill  tlut  the  complainautt  ever  believed  tbeir  title  to  the  land  wm 
defeutiTe.  For  it  cannot  be  possible  that  he  iDtended  to  dedde  that  a  mere 
claim  of  a  paramount  title  bj  a  third  penon,  and  the  bringing  of  a  suit  apon 
that  claim  against  the  purdiaser,  waa  sufficient  to  authorize  the  court  to  sta}'  the 
vendor,  who  had  warranted  the  title,  Troni  proceeding  st  law  or  in  equitj'  to 
collect  the  unpaid  purcbase-moiiej.  If  the  law  waa  sOi'an^  readee  who  waa  not 
read;  to  pay  his  puruhaae-mone}'  when  it  became  due,  might  make  a  secret 
arrangement  with  some  third  person  to  claim  the  premises  and  bring  an  ejectment 
■nit  therefor,  and  thus  tie  up  the  vendor  from  collecting  bis  debt  indefinitely. 
For,  if  the  vrador  <hould  be  allowed  bj  the  court  at  law  to  interfere  with  ths 
defence  of  the  ejectment  suit  so  at  to  get  it  ont  of  court  in  a  reasonable  tima, 
the  pWntiff  might  submit  to  a  nonsuit  and  then  bring  a  new  action.  And  such 
new  action,  either  by  the  original  plaintiff  or  by  a  new  claimant,  would  entitle 
the  vendee  to  a  new  decree,  staying  the  collection  of  the  purchase-money  nntil 
the  final  termination  of  that  suit." 

<  Bates  t>.  Delavan,  5  Paige,  299;  Hoag  e.  Rathbun,  1  Clarke'j  Ch.  13;  . 
Griffith  f.  Kempsbal),  id.  571 ;  Denston  v.  Morris,  3  Edwards'  Ch.  87 ;  Leggett 
tt.  MeCarty.  3  id.  124;  Withers  v.  Morrell,  id.  660;  Edwards  f.  Bodine,  2« 
Wend. 109;  Woodmff  v.  Bunce.  9  Paige,  448 ;  Banks  e.  Walker.  S  Sandf.  Ch. 
844;  Millerr.  Avery.  2Barb.  C%.  £94;  see  Tone  t>.  Brace,  1  Clarke's  Ch.  991 ; 
8.C.  id.  £09;  8  Paige,  (>97 ;  11  id.  6G9;  see  alio  Cbesterman  V.  Gardinra,  S 
John's  Cb.  29 ;  GouTemeur  f,  Elmeadorf,  id.  79, 

■  Piatt  «.  GUcbrist,  3  Sandf.  6.  C.  118. 
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purchase-money,  than  it  can  suspend  the  collection  of  rent  expressly 
COTenanted  to  be  paid,  upon  tlie  destruction  of  the  buildings,  when 
the-  parties  hare  not  tliemselves  provided  against  it."  ' 

So  where  a  vendor  conveyed  with  covenants  for  seisin,  agaiost 
incumbrances,  for  quiet  enjoyment  and  of  general  warranty,  and 
received  from  his  grantee  a  note  for  the  unpaid  purchase-moaey, 
to  secure  which  tlie  latter  conveyed  the  land  to  another  in  trust  to 
sell  if  payment  were  not  made  at  maturity,  at  which  time,  however, 
payment  was  refused  on  the  ground  tliat  part  of  the  property  was 
in  the  adverse  possession  of  others,  and  that  suits  were  pending  to 
recover  other  portions  of  the  same,  and  the  trustee  notwithstanding, 
at  the  request  of  the  grantor,  sold  the  trabt  for  a  sum  lees  than  the 
amount  of  the  note.  The  grantee  then  filed  a  bill  to  set  aside  ,tbe 
trustee's  salei.and  to  restrain  the  grantor  from  collecting  the  unpaid 
purchase-money,  wliich  was  decreed  by  the  court  below ;  but  this 
was  reversed  on  appeal,  and  while  the  sale  under  the  deed  of  trust 
was  set  aside  owing  to  certain  misrepresentations  of  the  trustee 
and-  the  grantor,  yet  it  was  held  that  the  complainant  had  no 
eqnity  to  restrain  the  collection  of  the  purchase-money,  having 
averred  no  fraud  in  the  original  sale,  he  was  therefore  remitted  to 
his  action  upon  the  covenants,  and  attliough  it  was  in  proof  that 
the  grantor  was  insolvent,  yet  as  that  fact  was  not  averred  In  the 
bill,  the  evidence  was  disregarded.^ 

The  cases  might  be  multiplied  almost  indeGnitely,  and  the  gene- 
ral doctrine  which  they  establish  is  tliat  where  the  only  covenants 
in  the  deed  are  tholae  for  quiet  enjoyment  or  of  warranty,^  and  so 
long  as  there  has  been  no  eviction,  actual  or  constructive,  equity 

'  PIftK  n.  GilchHst,  tupra.  "  The  court,  moreoTer,^  continued  Mason,  J., 
who  delivered  the  opinion,  "  if  it  interfere  at  all,  taxut  do  to  upon  the  limple 
iact  of  the  claicn  having  been  made  by  auit,  without  reference  ftt  all  to  the  char- 
acter of  the  claim.  ...  It  is  easy  to  see  bow  dangerous  the  adoption  of  luch  a 
principle  would  be ;  what  a  temptation  it  would  hold  out  to  the  bringing  of 
itctioiu  by  collusion  in  order  to  stay  foreclosures,  and  how  greatly  it  would  affect 
the  value  of  mortgage  securities  of  this  charact«r.  .  .  .  This  decision  m^r 
operate  severely  on  the  defendant  in  this  case,  and  espedally  if  the  adverse 
claim  shall  turn  out  tA  be  well  founded ;  but  the  contrary  decision  would  opente 
with  severity  on  the  plaintiff,  if  the  title  shall  prove  good.  He  is,  moreover, 
only  purtning  his  legal  remedy  for  a  debt  admitted  to  be  due,  while  the  defend- 
ant has  all  the  protection  for  which  she  stipalated  in  the  event  of  the  title  proving 
defective." 

■  Hoppes  V.  Cheek,  21  Ark.  G85. 

*  See  ii\fra,  wber«  tbet«  are  also  covenant*  for  Miain,  Ac. 
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▼ill,  as  a  general  rule,  refuae  to  entertua  a  bill  to  ei^joiti  the 
coUeoUon  of  purcbase-moae;.^ 

Kor,  a  fortiori,  iu  such  cases  will  a  court  of  equity  rescind  the 
contract. 

Thus  in  a  somewbat  late  case  ia  the  Supreme  Court  of  the 
United  States,  where  land  had  been  conveyed  with  a  coTenant 
of  general  warranty,  the  purchaser  alleged  as  a  defence  to  a  suit  to 
*  foreclose  a  purchase-money  mortgage,  that  at  the  time  of  the  con- 
veyance the  land  was  in  the  adverse  posBeseion.of  others,  but  it 
being  proved  that  this  adverse  possession  was  tortious,  the  court 
held  that  as  there  had  not  been  any  breach  of  the  covenant^  the 
facts  constituted  no  ground  upon  which  to  rescind  the  contract,^ 

<  Bnsbf  e.  Treadwell,  24  Aric.  4A7;  Barklmmated  v.  Caw,  S  Cono.  628; 
Whkworti)  P.  Stacker,  ^  R<<^  ^-  (S-  C-)  406 ;  Bule  t>.  Seivelej,  8  Leigh  (V&.), 
6U  (and  ue  the  'Virginia  cuea,  infra,  p.  682  ) ;  Cluiton  t>.  Buiget,  2  Der.  Bq. 
15 ;  Merritt  n.  HuDt,  4  Ired.  £q.  (N.  C.)  406 ;  Wilkina  d.  Hogue,  2  Jones'  Eq. 
(N.  G.)  479 ;  Henrj  v.  EUiott,  6  Jon6«'  £q.  ITS ;  Miller  t>.  Long,  3  Marsh. 
(Ey.)  334;  Rawlins  n.  Timberlake,  6  id.  233;  Percivat  n.  Hurd,  b  J.  J.  Manh. 
(Kjr.)  670;  Simpioii  p.  Hawkini,  1  Dana  (Ky.),  305;  Trumbo  e.  Lockriilge,  4 
Bnali  (Ky.),  416;  Hall  v.  Priest,  6  id.  14;  Elliott  v.  Thompson,  4  Humph. 
Uenn.)  99 ;  Young  e.  Butler,  1  Head  (Tenn.),  646 ;  Middlekauff  e.  Barrick,  4 
Gill  (Md.).  290;  Timma  o.  Shannon,  19  Ind.  296;  Miller  c.  Owen,  Walker 
(Misa.),  244 ;  AndertoD  t>.  Lincoln,  5  How.  (Miss.)  279 ;  Coleman  v.  Rowe,  id. 
460 ;  Yick  p.  Peivj,  7  6m.  &  Marsh.  (Miss.)  256 ;  Walker  v.  Gilbert,  id.  466 ; 
McDonald  V.  Green,  9  id.  138;  Green  o.  McDonald.  IS  id.  446;  Johnson  o. 
Jones,  id.  680;  Latham  «.  Morgan,  1  Sm.  &  MarsL  Ch.  (Miss.)  618;  Gartman 
«.  Jonea,  24  Migs.  234 ;  Wailes  v.  Cooper,  id.  208 ;  Harris  v.  Ransom,  id.  604 ; 
Glenn  v.  Wliipple,  1  Beasley's  Ch.  (N.  J.)  60;  Hill  v.  Davison,  6  C.  E.  Green, 
228;  HulGsh  v.  O'Brien,  id.  S30;  Edwards  v.  Morris,  1  Ohio,  632;  Stone  t). 
Buekner,  12  id.  73;  Ludlow  v.  Gilman,  18  Wis.  662;  Akerly  c.  Tilas,  21  id. 
88.  MaxSeld  v.  Bierbauer.  8  Minn.  420,  where  the  teat  was  cited  at  length,  was 
the  case  of  an  execntor^  contract.  In  Smith  n.  Newton,  38  111.  230,  and  Weaver 
■>.  Wilson,  46  i±  128,  it  expressly  appeared  in  the  mortgage  and  note  sued  opon 
that  the  purchase-money  was  not  to  be  paid  unless  the  titles  were  perfect 

*  It  will  of  course  be  borne  in  mind  that,  to  constitute  a  breach,  the  advene 
poasession  must  be  under  paramount  title ;  see  supra,  p.  146,  ef  seq. 

*  Noonan  e.  Lee,  2  Bhick  (U.  S.),  499.  "  It  is  not  claimed,"  said  the  court, 
"that  there  was  any  Iraud  or  miBre^iresentation,  or  that  any  fact  exists  in  regard 
to  the  title  which  was  unknown  to  the  grantee  when  be  bou^t  the  property.  - .  ,  . 
It  is  impossible  to  read  the  testimony  and  resist  the  conclusion  that  he  bought 
the  property  for  a  purpose,  and  ^at  having  held  the  title  for  several  years  with- 
out paying  any  thing,  and  accomplished  that  purpose,  he  is  now  seeking,  under 
the  pretence  of  defect  of  title,  finally  to  avoid  the  payment  of  the  purchase- 
money,  and  throw  back  the  property  upon  the  hands  of  the  vendor.  This  ungra- 
rioo*  work  a  court  of  equity  will  not  permit  lum  to  do." 
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and  this  doctrine  is  supported  by  the  entire  weight  of  the  autbor- 
iHea.* 

In  Virginia,  a  practice  irae  introduced,  at  an  early  period,  for 
the  purpose  of  enabling  a  mortgagee  to  obtain  payment  without  the 
delay  and  expense  of  a  bill  of  foreclosure,  of  conveying  the  lands 
to  8  third  person,  in  trust,  upon  non-payment  of  the  mouey  at  the 
appointed  time,  to  sell,  mortgage  or  lease  the  premises,'  and  ooder 
Buch  deeds  of  trust  courts  of  equity  in  that  State  have  been  very 
liberal  in  enjoining  sales  where  defects  of  title,  covered  by  the 
defendant's  covenants,  could  be  shown  to  exist.'  This  practice  is, 
however,  local. 

'  Prevost  t>.  Grate,  8  W«ih.  C.  C.  R.  «fl ;  Beicfa  e.  W«ddoU,  4  Halrt.  Ch. 
(N.  J.)  299;  Greenl««f  p.  Queen,  1  Pet.  (U.  S.)  188;  Patterson  r.  T»ylor.  7 
How.  (U.S.)  132;  Leggett  e.  H'Carty,  3  £dw.  Cb.  (K.T.)824;  Woodniffs. 
Bonoe,  9  Paige  (N.  Y.),  448;  Whitworth  v.  Stuckej-,  I  Ricli.  Eq.  (S.  C.)  409 
(lee  tlie  able  remark*  of  Harper,  Ch.,  in  thftt  cue)  ;  Tan  Lew  d.  Parr,  2  id.  321; 
Maner  v.  Wuhington,  3  Strob.  Eq.  (S.  C.)  171 ;  LoDg  v.  Israel,  9  Leigb 
(Va.),  666 ;  Young  b.  M*Clung,  9  Gratt.  (Va.)  336 ;  Percival  v.  Hurd,  5  J.  J. 
Hank.  670 ;  Lewis  v.  Morton,  6  B.  Mon.  (Ky.)  1 ;  Tance  r.  House,  id.  537 ; 
Cawy  0.  LucM.  2  Busb  (Ky.),  66;  Bucbauan  v.  Alwell,  8  Humph.  (Tenn.)  618; 
Young  D.  Butter,  1  Head  (Tertn.),  648;  Obling  e.  Loitjens,  82111.28;  Roberta 
0.  Woolbrigbt,  1  Ga.  Decis.  98;  M'Gehee  e.  Jones.  10  Ga.  135;  Beck  v.  Sim- 
mons, 7  Ala.  76 ;  Witt;  v.  Htgbtower,  6  Sm.  &  Manh.  (Uisi.)  345  ;  HcDonald 
"  o.  Green,  9  id.  138 ;  b.  O.  13  id.  446 ;  Cooley  e.  Rankin,  H  Mo.  647 ;  Edding- 
tone.  Nil,  19  id.  184;  Beebe  C.  Swartwont,  3  Gilm.  (HI.)  162. 

■  1  Lonus'i  Digest,  824. 

*  In  Gay  n.  Hancock,  1  Rand.  72,  where  the  purchaser  proved  an  oatitand- 
ing  claim  embraced  within  his  coTCnants,  and  a  suit  then  actually  pending  under 
it,  the  Court  of  Appeals  held  that  the  sale  should  be  enjoined  until  the  cloud 
resting  on  the  title  in  conBe<]nence  of  the  dajm  should  be  remored.  This 
decision  was  approved  and  followed  in  subsequent  cases ;  Balston  t>.  Miller,  3  id. 
49 ;  MiUer  b.  Ar^^le,  G  Leigh,  467 ;  Koger  r.  Kane,  id.  606 ;  Long  n.  Israel,  9 
id.  669 ;  and  it  was  admitted  that  the  court  had,  in  favor  of  pnrduMers,  gone  far 
beyond  any  thing  which  bad  been  sauctioned  in  England  or  elsewhere  in  en- 
joining the  payment  of  the  purchase-money  after  the  purchaser  had  taken  pos- 
session under  a  conveyance,  eapeciallj  with  general  warranty;  bnt  it  was  said 
that  it  had  never  gone  so  fiir  as  to  interfere,  unless  the  title  were  questioned  by 
a  soit,  either  prosecuted  or  threatened,  or  unless  the  purchaser  could  sbowcletrlf 
that  the  title  was  defective;  Ralston  d.  Miller,  n^ira.  In  Miller  ti.  Argjle,  it 
was  said  that  a  distinctjou  had  alwajs  been  strongly  drawn  between  an  injanction 
in  the  case  of  a  deed  of  trust,  and  in  the  case  of  a  judgment  at  law,  "for  it 
never  can  be  equitable  to  perniit  a  sacrifice  by  sale  under  a  doubtful  title,  though 
it  may  be  but  just  that  the  vendor  should  be  suffered  to  enforce  a  judgment 
for  bis  purchase-money,  when  the  vendee  is  in  poiiession,  since  the  doubt  about 
the  title  mtj  eventually  turn  out  to  be  frivolous  and  groundless."    Ih  Beale  «■ 
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It  has  at  times  been  intimated  that  the  presence  of  a  covenant 
for  seisin  ma;  in  some  oases  fortify  the  position  of  a  purchaser,^ 
bat  it  does  not  appear  that  tlie  oases  generally  draw  much  distinc- 
tion between  the  different  covenants  for  title.'  It  frequently 
happens  that  a  purchaser  accepts  his  deed  with  fall  knowledge  of 
tiie  defect  or  iocnmbrance,  and  with  the  intention  of  relying  upon 
the  covenants  for  his  protection.^  Id  such  case,  to  enjoin  the 
collection  of  the  parchase-money  because  of  the  presence  of  a 
covenant  for  seisin  or  against  incumbrances,  would  be  to  make  for 
the  parties  a  coatraot  they  did  not  make  for  themselves,  and  it 
would  seem  to  be  a  proper  rule  that  the  interference  of  equity 
should  be  refused  wherever  the  purchaser's  knowledge  and  the 
state  of  facts  oontinne  to  be  the  same  as  they  were  at  tiie  time  of 
the  conveyance.*    In  many  of  the  cases  upon  this  subject  the 

Suvelej,  8  Leigb,  675,  the  oonrt,  after  reTemng  to  the  cbmi  of  Abbott  c.  Allen 
Ac  (tupra,  p.  675),  nid,  "  With  ni  it  caanoC  be  denied  that  the  practice  hM 
been  more  lax.  But  even  with  us  relief  ia  onlj  given  to  a  purchaser  who 
has  obtained  faiB  deed  where  there  has  been  an  actual  eviction,  or  where  a  suit  i> 
depending  or  threatened,  or  where  th^  vendee,  pladng  himself  in  the  attJUida 
of  the  superior  claimant,  can  show  a  clear  outstanding  title  or  incumbrance.  A 
BtJII  greater  liberality  has  prevailed,  it  ii  true,  in  enjoining  proceedings  under 
deeds  of  trust,  but  this  rests  upon  pecnliar  principles."  This  distinction,  how- 
ever, seems  not  to  have  been  always  dearly  observed,  and  the  practice  sanc- 
tioned with  respect  to  deeds  of  trust,  seems  to  have  insinuated  itself  into  all 
■acurities  given  for  purchaae-money ;  see  Tancey  o,  Lewis,  4  Hen.  &  Munf. 
390 ;  Long  v.  Israel,  9  Leigb,  £69 ;  Clark  o.  Hardgrove,  7  Gratt.  899.  (Qraot- 
land  D.  Wight,  5  Muuf.  296,  was  a  case  of  an  esecntory  contract.)  In  the  more 
recent  case  of  Price  v.  Ayres,  10  Gratt.  57G,  there  were  no  covenants  for 
titleas  to  one  purchaser,  and  no  assertion  of  the  paramount  title  as  to  the 
other,  and  relief  was  therefore  denied  to  both  of  tfaem.  A  very  recent  author, 
who  considers  that  "in  the  unsettled  state  of  the  anthontiea"  it  is  "difficult, 
if  not  impossible,  by  any  process  of  generalization,  to  deduce  ihim  the  decided 
cases  principles  of  general  application,  wbich  shall  serve  aa  rales  for  the  guidance 
of  courts  and  practitionen,"  has  not  noticed  this  peculiar  local  usage  in  V^irginia ; 
High  on  Injunctions,  §g  278-291.  And  it  is  submitted  that  there  never  have 
been  any  classes  of  cases  more  in  harmony  with  each  other  and  with  tbe  gene- 
ral principles  of  equity  jurisprudence,  tban  those  in  which  relief  from  payment  of 
purchase-money  has  been  either  refused  or  granted. 

I  Long  e.  Israel,  9  Latgh  (Va,),  669 ;  Simpson  o.  Hawkins,  1  Dana  (Ky.), 
805 ;  Ward  t>.  Grayson,  9  id.  267. 

'  Beach  v.  Waddell,  4  Halst.  Ch.  (N.  J.)  808;  Young  e.  Bntter,  1  Head 
(Teun.),  646;  Ingram  D.  Hoigan,  4  Hninph.  (Tenn.)  66,  in/m ;  see  also  Wooda 
-  p.  North,  6  id.  309,  infra.  *  See  nipru,  p.  116  ei  teq. 

*  See  tbe  at>le  opinion  of  Gibson,  C.  J.,  in  Lighty  v.  Shorb,  S  Pa.  R.  477,  ia 
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fact  of  thiB  knowledge  on  the  part  of  the  purchaaer  was  strongly 
relied  on  by  the  court  as  a  ground  for  refusing  relief ;  and  although 
it  is  welt  settled  that  such  knowledge  is  of  itself  no  bar  to  bis 
recovery  upon  tlie  oorenants  themselves  in  a  court  of  law/  yet  it  is 
obvious  that  it  should  operate  strongly,  if  not  conclusively,  against 
his  right  to  equitable  relief,  where  they  are  not  yet  so  broken  as  to 
{pve  a  present  right  to  actual  damages,  and  such  has  been  the 
ground  taken  in  several  cases  decided  since  these  remarks  were 
first  written.' 

Where,  however,  a  purchaser  would  be  entitled,  at  law,  to  defend 
from  payment  of  the  purchase-money,  either  wholly  or  partially, 
and  has  had  no  opportunity  of  doing  so,  a  court  of  equity  will  Dot 
hesitate  to  grant  relief  according  to  the  peculiar  circumstances 
of  the  case.  This  may  be  done  in  various  ways  —  by  ei^oining 
the  collection  of  the  purchase-money,  citlicr  temporarily  or  per- 
manently —  by  enforcing  specific  performance  of  the  covenants 
when  necessary  and  possible  *  —  by  awarding  issues  of  quantum 
damnificatua  —  or  even,  in  some  cases  where  tlie  eviction  has  been 
total,  by  decreeing  a  rescission  of  the  contract,  and  a  return  of  tlie 
purchase-money  already  paid. 

Thus  in  a  case  where  judgment  was  obtained  upon  a  bond  given 
for  the  payment  of  the  residue  of  purchase-money,  the  vendor  liad, 
before  the  execution  of  the  deed  which  contained  covenants  for 
this  connection,  though  the  itudent  must  be  careful  not  to  consider  the  Penn- 
■ylvanwcsKa  generolljon  this  subject,  (upra,  p.  618,  <t>«3.,M  havingmore  than 
a  local  applicalion.  - 

'  Supra,  p.  117. 

■  WoTthingtoQ  «.  Curd,  32  Ark.  2S5,  dting  the  text;  Busby  e.  Tread- 
well,  24  id.  456 ;  Parkins  v.  Williams,  6  Cold.  (Tenn.)  612.  citing  the 
text;  Hanry  o.  Elliott,  6  Jones' Eq.  (N.  C.)  176;  Demaretc.  Bennett,  29  Tex. 
267.  In  Wailes  v.  Cooper,  24  Miss.  232  (mpra,  p.  602,  n.),  it  was  said,  "  Where 
the  vendee,  at  the  time  of  his  purchase,  knew  of  the  defects  of  title,  or  the 
existence  of  inmimbrances  on  the  estate,  and  took  a  deed  with  covenants  of  wai- 
ranty,  he  cannot  at  taw  avoid  a  recovery,  even  sAer  eviction,  but  must  rely  upon 
the  covenants.  Nor  will  a  court  of  chancery  in  such  a  case,  as  a  general  rule, 
grant  any  relief,  tut  will  reoiit  the  party  to  his  covenants,  such  being  the 
remedy  provided  for  himself."  In  Refeld  e.  Woodfolk,  22  How.  (U.  S.)  319, 
where  the  contract  was  executory,  the  purchaser  having  notice,  when  he  pnr. 
chased,  of  the  existence  of  a  paramount  mortgage,  was  held  not  to  be  entid^  to 
require  his  vendor  to  indemnify  him  against  its  assertion,  which,  of  course,  was 
a  stronger  case  for  Ae  vendee  than  the  preceding  ones,  in  all  of  which  the 

4  executed.    See  mpra,  p.  666. 

■  Supra,  p.  660. 
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right  to  convey  and  of  warranty,  become  surety  apon  a  judgment; 
Tinder  which,  after  the  execution  of  the  deed,  the  use  of  the  prop- 
erty for  seven  years  was.  levied  on  and  sold,  and  possession  recov- 
ered by  the  sheriff's  vendee,  "  the  court,  upon  bill,  answer  and 
exhibits,  having  ascertained  by  a  writ  of  inquiry  the  damages 
which  the  complainant  had  sustained  on  account  of  the  incum- 
brance, decreed  a  perpetual  injunction  against  the  judgment  to  the 
amount  of  the  adfaeasment  and  costs."  ^ 

So  where' after  a  bill  had  been  dismissed  in  which  the  purchaser 
had  sought  to  enjoin  a  Judgment  obtained  for  purchase-money,  on 
the  ground  of  an  anticipated  eviction,  another  bill  was  filed  setting 
forth  that  since  tlie  former  decree  tlie  purchaser  bad  been  actually 
evicted  under  an  action  of  ejectment,  in  which  his  vendor  and  him- 
self had  been  co-defendants,  it  was  held  that  the  judgment  should 
be  perpetually  enjoined.' 

So  where  on  a  bill  to  foreclose  a  mortgage  given  for  the  puiv 
chase-money  of  land  sold  with  covenants  for  quiet  enjoyment,  for 
further  assurance  and  of  warranty,  ths  defendants  proved  that  the 
title  was  defective  —  that  an  ejectment  had  tieen  brouglit,  of  which 
the  complainants  were  notified  and  required  to  defend  —  that  judg- 

>  She%  e.  Marahall,  1  BlackT.  (lod.)  SS5.  In  Cfavnpltiiii  c.  Botaon,  13 
Sm.  &  Mirsli.  (Miss.)  663,  the  court  austained  a  bill  to  enjoin  the  purchaser 
from  iettiog  up  a  defence  at  law  to  payment  of  the  purchase'inoDe}',  to  a  greater 
extent  than  the  amount  paid  bj  him  to  purchase  the  land  from  one  who  bad 
bought  it  at  sheriff's  sale  under  a  paramount  incumbrance  ;  see,  also.  Morgan 
v.  Smith,  11  111.  201. 

'  Lnckett  \v.  Triplett,  2  B.  Mon.  (Ky.)  89.  In  Bowen  p.  Thrall,  2  WilliaiM 
(Tt.),  382,  land  had  been  agreed  to  be  conveyed  by  a  warranty  deed  containing 
covenanta  for  Beieln  and  against  incumbrances,  but  the  deed  as  drawn,  althoogh  it 
contained  a  covenant  of  general  warranty,  yet  purported  to  convey  only  the  ven- 
dor's right,  title  and  interest,  which  is  held  in  many  cases  to  qualify  and  restrain 
a  general  coreuant.  The  premises  turned  out  to  be  incumbered  by  a  mortgage 
previously  given  by  the  grantor,  which  it  was  proved  the  latter  assumed  to  pay,  but 
nnder  which  the  mortgagee  afterwards  took  possession  of  the  premises.  The  court 
considered  that  if  the  deed  had  been  drawn  according  to  the  contract  between  the 
parties,  the  vendor  would  have  been  obliged  to  pay  the  mortgage.  As  it  was, 
the  legal  effect  of  the  deed  was  to  throw  the  burden  of  this  debt  upon  the  pur- 
chaser (see  Mills  v.  CatUn,  22  Vt.  104,  and  supra,  p.  624,  for  cases  where  a 
covenant  of  general  warranty  is  held  to  be  restrained  by  a  limited  estata  con- 
veyed). .  At  law,  therefore,  the  latter  was  without  adequate  remedy,  as  the  deed 
must  there  be  enforced  as  it  was  drawn,  and  as  it  contained  no  covenant  against 
incumbrances,  ibe  purchasBr  had  no  defence  at  law  to  the  note.  A  court  of 
equity  would,  however,  protect  the  rights  of  the  parUes  nnder  the  contract,  and 
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ment  had  been  entered  in  favor  of  the  paramount  title,  and  exeon- 
tioa  issued  —  and  that  the  defendants,  to  avoid  a  dispoaBession, 
purchased  this  title,  the  court  held  that  the  amount  thus  paid 
should  be  deducted  from  the  mortgage  debt,  and  referred  the  caae 
to  a  master  to  ascertain  the  damages  thus  due  for  a  breach  of  the 
ooTeoonts.^ 

enforce  it  in  the  aune  minner  uid  to  the  same  istent  u  if  the  deed  hid  been 
dnirn  u  it  should  have  been,  tad  whatever  might  be  Hbe  rule  at  law,  a  court  of 
equity  ironld  not  permit  a  grantor  U>  recover  the  entira  purchaHt-money,  aod 
leave  anpaid  incumbranoea  upon  the  land  which  he  was  under  obligatioDi  to  dia- 
charge.  The  purchaaer  had  a  right  to  retain  lo  much  of  the  purchase-mo nef  aa 
was  lufficient  to  secure  him  againat  the  iocumbrancesi  particularly  where  the 
grantor  wa«  insolvent,  aud  uo  adequate  remedy  could  be  had  on  his  covenant*. 
The  suit  at  law  waa  therefore  enjoined  until  the  incumbrances  sfaonld  be  removed. 
>  Coster  o.  Monroe  Manufaotaring  Oo.,  1  Green's  Cb.  (N.  J.)  476.  "  1  con- 
fess," said  the  Chancellor,  "  I  have  not  been  able  to  find  this  subject  considered 
in  the  cases  as  I  had  expected,  and  yet  it  appear*  to  roe  so  obviouslj  correct  in 
prindple  that  I  cannot  doubt  its  propriety.  The  great  objection  is  the  difficnltj 
in  this  court  undertaking  to  settle  unliquidated  damages.  I  know  thia  is  a  diffi- 
cnltjr,  and  yet  in  some  cases  a  conrt  of  equity  wilt,  to  effectuate  justice,  settle 
damages  which  ore  nnliquidated.  (See  as  to  this.  Lord  Cairns'  Act,  &c.,  aipra, 
p.  648.)  But  if  this  obstacle  should  be  deemed  insuperable,  still  it  would  consti- 
tute no  sound  objection  to  the  court  staying  the  complainant's  recovery  on  his 
mortgage  until  a  reasonable  opportunity  be  afforded  Uie  defendant  to  aecer- 
tain  his  damages  at  law,  and  then  allow  that  amount  to  be  offset.  Which  trf 
these  courses  to  ascertain  the  damagea  under  the  covenant  should  bo  purvoed, 
might  depend  on  the  peculiar  circumstances  attending  the  case;  but  it  would 
seem  to  me  it  should,  as  a  general  rule,  be  referred  to  a  master,  unless  the 
complainant  requires  a  tiial  at  law.  If  the  deEsndsnt  claims  the  allowance 
here,  he  should  be  content  with  the  fornw  of  proceeding  in  this  court,  whit^  ia 
by  reference  to  a  master.  To  settle  the  damages,  and  thus  close  the  whoU 
controversy  in  one  action,  accords  well  with  the  fwniliar  principles  of  a  court  of 
equity,  of  preventing  a  multiplicity  of  suits." 

But  in  the  subsequent  case  of  Hopper  b.  LutMns,  S  id.  149,  a  purchaser 
filed  a  bill  for  an  injunction,  setting  forth  that  the  defendant  had  sold  to  him 
certain  mills  and  water-rights  with  covenants  for  seisin,  for  right  to  convey, 
agunst  incumbrances,  and  of  warranty  —  that  soon  after,  the  defendant  execoled 
to  him  a  bond  to  indemnify  the  complainantagainst  an  adverse  suit  brought  by  an 
adjoining  owner  to  recover  damages  for  an  overflow  of  the  dam  by  reason  of  ita 
being  at  a  greater  hugbt  than  the  defendant  had  had  a  right  to  keep  it  —  that  the 
defendant  was  suing  the  complainant  for  the  purchase-money,  and  was  speedily 
becoming  impoverished.  It  was  a  part  of  the  complainant's  case  that  the  cove- 
nants were  to  have  been  so  drawn  as  expressly  to  include  the  right  to  keep  the 
dam  at  this  height,  but  this  was  denied  by  the  answer.  The  conrt  held  that  the 
only  equity  in  the  bill  was  the  charge  of  mistake,  which  had  been  wholly  de- 
nied ;  but  that  giving  the  complainant  the  full  benefit  of  the  oovenaota,  the  caatt 
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So  in  New  York,  where,  on  a  aimilar  bill,  the  defeodanl:  proved 
that  under  proceedings  iu  partition  betveen  himself  and  the 
holders  of  a  paramount  title  to  an  uadlvided  part  of  the  land,  their 
purpart  had  been  allotted  to  them,  and  poaseaaion  surrendered  by 
bim,  the  court  held  that  the  defendant  vas  entitled  to  a  credit, 
to  the  amount  of  the  damages  sustained  by  reason  of  the  breach  of 
the  vendor's  oovenant.' 

wu  dearly  diatiagniBhable  from  tboie  in  which  a  mortgagee  was  aeebing  the  aid 
of  that  court  to  foreclose.  "  To  cany  out  the  relief  sought,  the  injunction  must 
COntinDe  until  all  the  dftmagea  whidi  the  complainuit  cui  be  put  to  (and  wtuch 
the  coveuauta  are  designed  to  protect  bim  against)  are  asL-ertained  and  settled.  - 
This  would  be  a  very  uncertain  period,  and  proves  to  my  mind  that  a  rale  of 
this  kind  would  be  productive  of  great  injustice.  Whether  these  suits  will  ever 
be  brought,  or,  if  brought,  will  be  repeated,  is  all  beyond  the  power  of  this  ocurt 
to  know,  M  the  action  of  the  parties  is  beyond  its  power  to  control.  How  can 
this  court,  from  the  very  course  of  its  proceedings,  ascertain,  in  any  satisfactoiy 
maDoer,  the  damages  sustained  by  the  flow  of  this  water  P  Even  at  law,  it  is 
often  difficult  to  come  to  a  result.  I  have  been  furnished  with  no  case  that  goea 
the  length  here  desired.  The  complainant's  connsel  has  referred  me  to  the  cbs« 
of  Johnson  v.  Gere,  2  Johns.  Cb.  646,  bat  that  is  by  no  means  like  tlie  presenL 
There,  the  title  to  a  part  of  the  property  sold  was  defective,  and  an  ejectment 
was  commenced  for  recovery  of  the  possession.  The  Chancellor  enjoined  the  suit 
at  law  on  the  bond  for  the  purchase-money,  and  also  proceedings  on  the  mort- 
gage, until  the  ejectment  should  be  determined.  This  is  widely  different  from 
settling  damages  arising  from  the  overflow  of  lauds.  If  a  mortgagor  is  deprived 
by  a  trial  at  law,  of  tbe  half  or  other  share  of  the  land  which  he  purchased,  a 
computation  may  be  made  by  a  master  of  tbe  value  of  that  share,  and  it  can  be 
deducted  irom  the  amount  of  the  mortgage';  but  how  he  would  ascertain  and 
adjust  all  tbe  damages  which  this  complainant  may  sustain,  by  maintaining  the 
dam  in  question  at  its  present  height,  is  more  than  I  am  able  to  discover.  It 
would  be  impracticable,  in  my  view  of  the  case,  to  do  so  with  any  certainty.  It 
is  true  that  the  same  principle  pervades  both  cases,  that  of  preventing  circuity  of 
actions,  and  allowiug  a  set-off  of  damages  under  covenants  against  the  purchase- 
money.  The  differeoce  is  that  in  the  one  case  it  is  practicable  to  do  so,  and  in 
the  other  it  is  not.  In  the  recent  case  in  this  court  of  Coster  v.  Monroe  Man. 
Co.,  1  Green'a  Ch.  467, 1  went  upon  tbe  force  of  anthority  so  far,  after  a  judg- 
ment had  been  obtained  in  ejectment  against  the  mortgagor  for  a  part  of  the 
premises,  for  which  be  gave  the  mortgage,  and  aller  a  repurchase  made  by  him 
of  that  part  from  the  plaintiET  in  ejectment,  to  refuse  a  decree  for  sale  on  the 
mortgage,  until  the  damages  the  defendant  had  sustained  under  his  covenants 
were  aicertained  by  a  master  and  credited  on  the  mortgage,  I  stiU  think  that 
view  of  the  case  correct  and  attainable,  but  I  do  not  see  how  it  can  be  pressed 
flirUier,  so  as  to  reach  every  possible  case  of  damages  arising  under  covenants." 
This  decision  is  obviously  correct,  and  the  later  case  of  Glenn  o.  Whipple,  I 
Beasley's  Ch.  (N.  J.)  oO  (supra,  p.  678),  proceeds  upon  tbe  same  ground. 

'  Fowler  r.  Poling,  6  Barb.  165  (see  supra,  p.  167,  n.),  overruling  Fowler  0, 
Poling,  2  id.  SOO. 
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So  in  &  case  in  Michigan,  where  the  purchasers  having  given  a 
mortgage  for  land  which  had  been  convened  to  them  with  a  oove- 
nant  against  incumbrances,  were  subsequently  compelled  to  dia- 
chaise  a  paramount  claim,  it  was  obviously  held  that  they  were 
entitled  to  deduct  the  amount  thus  paid  from  their  mortgage.^ 

In  Missouri,  moreover,  provision  is  made  by  statute  for  the 
cases  in  which  tlie  jurisdiction  of  equity  may  be  exerted  in  this 
behalf." 

There  have  been  exceptional  cases  which  have  determined  that 
'  altiiough  the  prosecution  of  the  adverae  title  may  not,  of  itself,  be 
a  sufficient  ground,  to  entitle  a  purchaser  to  relief,  yet  that  such 
prosecution,  when  coupled  with  the  insolvency  or  non-residence  of 

>  Detroit  R.  R.  Co.  c.  Griggs,  13  Midi.  61. 

*  The  Rerised  Sutntei  (1845,  c.  82),  provide.  Sec  1.  "ThAt  in  mil  cam« 
where  there  shall  be  a  ule  tnd  trsDafer  of  any  landi  or  real  «ttate,  or  a  sale  or 
tranaler  of  any  int«reHt  to  anj  Un<)a  or  real  eftate,  and  aoj  part  or  the  -wbt^  of 
the  purchase-money  thereof  shall  not  be  paid  at  the  time  of  such  transfer  and 
sale,  the  purchaser,  of  any  inch  lands  or  real  estate  shall  be  entitled  to  ao  in- 
junction against  all  persons  intcreated  tbereio,  iu  any  of  the  following  caaea: 
Pint,  where  the  grantor  has  covenanted  a  title  to  the  lands  or  real  eatata 
sold  in  fee-simple,  and  the  same  has  failed,  or  waa  wholly  defective  at  the 
time  of  such  sale ;  second,  where  the  grantor  has  a  title  as  covenanted  to  a 
part  only  of  the  lands  or  real  estate  sold;  third,  where  there  ii  a  failure  of  title 
to  the  whole  or  any  part  of  the  lands  or  real  estate  sold  by  snch  grantor,  and 
continues  to  be  defective  at  the  time  of  maUng  the  application  for  said  injunction. 

"  Sec.  2.  Any  court  now  authorized  by  law  to  grant  injnnctions  shall  have 
power  to  grant  injunctions  under  this  act ;  but  no  such  injunction  shall  be  granted 
in  any  case,  nor  shall  any  relief  be  extended  in  any  case  where  the  purchaser  bat 
notice  of  the  defect  of  title  complained  of  by  him,  before  the  purchase  therBoCi 

"  Sec.  3.  In  all  cases  arising  under  the  provisions  of  this  act,  it  shall  be  the 
duty  of  the  Circuit  Court,  sitting  as  a  court  of  chancery,  to  hear  all  facts  relative 
to  such  case,  and  to  male  a  final  decree  therein,  according  to  such  failure,  as  may 
be  shown  to  exist  in  the  title  to  said  lands  or  real  estate  gold. 

"  See.  4.  The  amount  to  be  enjoined  by  such  court  shall  be  in  proportion  to 
the  amount  of  failure  of  such  title  in  the  grantor,  with  reasonable  damages  to 
the  purchaser,  if  any  shall  be  sustained  by  such  failure  of  title. 

"  Sec.  6.  This  act  shall  not  extend  to  any  case  where  the  grantor  does  not 
covenant  a  title  in  fee-simple  to  the  lands  or  real  estate  sold. 

"  Sec.  6.  This  act  shall  extend  to  cases  where  the  grantor  has  executed  bcmd 
for  title  to  the  lands  or  real  estate  sold,  in  the  same  manner  as  though  such 
grantor  had  executed  a  deed  for  tiie  same."  . 

The  case  of  Jones  e.  Stanton,  11  Ho.  438,  in/i-a,  p,  691,  was  not  det^ded 
under  this  statute. 
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tiie  party  boand  by  the  covenants,  vill  bring  the  case  within  the 
quia  ^TTiet  jurisdiction  of  equity.^ 

Thus  in  an  eariy  case  in  Virginia,  an  injunction  was  held  to 
hare  been  properly  granted  to  restrain  proceedings  on  abend  given 
for  the  purchase-money  of  land,  conveyed  with  a  covenant  of  war- 
ranty, upon  the  allegation  that  a  suit  was  actually  being  prosecuted 
onder  a  paramount  title,  and  that  the  vendor  was  insolvent.!'  So 
in  a  case  in  Kentucky,  where  a  purchaser's  personal  representatives 
filed  a  bill  against  the  vendor  to  enjoin  a  collection  by  him  of  a 
judgment  obtained  for  a  balance  of  parchase-money  due  by  their 
inteatate,  on  the  ground  that  a  judgment  had  been  recovered 
l^inst  them  by  a  Bubsequent  alienee  on  the  covenants  of  their 
intestate,  and  that  the  vendor  was  insolvent,  the  court  were  clearly 
of  the  opinion  that  the  complainants  were  entitled  to  the  relief 
prayed  for.^  9o  in  Tennessee,  the  purchaser  filed  a  bill  to  enjoin 
a  judgment  obtained  on  a  note  given  for  the  purchase-money  of  land, 
conveyed  with  covenants  for  Boisin  and  of  warranty,  on  the  ground 
iita.t  his  vendors  had  but  an  equitable  title,  and  that  a  bill  had 
been  filed  to  subject  the  land  to  sale  for  a  balance  of  purchase- 
money  still  remaining  unpaid  by  them,  and  It  was  field  that  as  the 
vendors  were  admitted  to  be  utterly  iusoIvSnt  the  complainant  was 
entitled  to  relief.* 

So  in  G^i^a,  it  was  held  that  an  injunction  had  been  properly 
granted  upon  a  bill  setting  forth  that  the  complainant  feared  a  loss 

'  Besides  the  cates  cited  infhi,  the  Btadent  will  find  dicta  to  thi*  effect  in 
Percirkl  e.  Hurd,  6  J.  J.  Manh.  (Kj.)  673 ;  Vance  v.  House,  6  B.  Mod. 
(Kj.)  MO ;  Trumbo  r.  Lockridge,  4  Buah  (Kj.),  417 ;  McLemore  r.  Habaon, 
20  Ala.  139 ;  Eolly  c.  Allen,  34  id.  670 ;  Hoppes  t>.  Cheek,  31  Ark.  586 ;  Mo- 
G«hee  v.  Jones,  10  Ga.  185 ;  Beebe  v.  Swartwont,  8  Gilm.  (III.)  177 ;  and  Tick 
«.  Fercj,  7  Sm.  ft  Manh.  (Miss.)  268 ;  see  also  Bowen  e.  Thrall,  2  Wnu. 
(Tt.)  362.  fupro,  p.  685,  n.  2. 

■  Stockton  n.  Cook,  3  Miinf.  (Ta.)  68.  For  th«  conne  of  decision  in  Tiz^ 
ginia,  where  the  purchase-money  is  secured  by  a  deed  of  trust,  see  tupra,  p.  683. 

*  Jones  c.  Waggoner,  7  J.  J.  Marsh.  (Ky.)  144.  "If  the  appellees,"  said 
the  court,  "  had  a  legal  right  to  the  damages  for  vhich  relief  is  sought  by  them, 
the  admiUed  insolvency  of  the  appellant  gave  jurisdiction  to  the  Chancellor, 
who,  when  he  had  posaesaion  of  the  case  by  injunction,  had  a  right  to  retain  it, 
sad  give  full  and  final  redreta  by  decreeing  a  set-off  and  any  other  reUef  that 
was  proper,  and  who  for  that  purpose  had  a  right  to  asaeu  the  damages  for  a 
bleach  of  the  covenant  without  the  interventioD  of  a  jury,  the  criterion  btatifi 
fixed  by  ^e  contract  and  the  law." 

*  Ingram  n.  Morgan,  4  Humph.  (Tenn.)  66.  The  conrt,  however,  seemed  to 
be  of  opinion  that  but  for  the  covenant  of  seiajn  the  vendor  would  have  been 
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of  the  land  auder  prior  incumbrances  covered  b;  his  coTenants,  uid 
that  the  vendor  was  a  nou-resideat,  and  bad  no  property  within 
tiie  State,'  and  iu  a  case  in  North  Carolina,  it  was  held  that  the 
complainant's  bill  could  not  be  sustained,  where  the  defendants 
within  the  jurisdiction  of  the  courts  of  law  of  that  State,  for  the 
reason  that  the  taw  could  giro  complete  relief  in  an  action  of  cove- 
nant  on  the  warranty  contained  in  tlie  deed  of  the  defendants,  but 
as  the;  were  non-residents  the  court  would  not  permit  the  defend- 
ants to  recover  the  purchase-monef  for  the  land,  the  title  to  which 
was  admitted  to  be  defective,  leaving  to  the  plaintiff  the  precarious 
remedy  of  suing  in  the  courts  of  another  State  for  the  purpose  of 
getthig  back  the  same  by  way  of  damages  in  au  action  for  tiie 

witboDt  relief,  m  it  waa  uid,  "  Thii  (coTenant)  diffbn  ftom  ■  covenant  of  war- 
ranty where  tbere  is  no  present  right  of  action,  aDd  can  nerer  be  till  eviction, 
wbicli  may  never  take  place ;  and  where,  therefore,  a  court  of  chaiicer7  will 
grant  no  relief  agaioat  the  payment  of  the  consi deration,  on  the  joint  groand  of 
a  defect  of  title  and  the  insolvency  of  tlie  vendor/' 

'  Clark  V.  Cleghom,  6  Ga.  226.  In  Vanie  c.  House,  6  B.  Mon.  (Ky.)  M*. 
it  is  said,  '*  A  bill  for  the  dissolutian  of  the  contract  cannot  be  sustained,  and 
the  payment  of  tbe  consideration  enjoined,  except  in  the  caaa  of  fraad,  inaol- 
vency  or  non-residency  of  the  vendor,  and  a  palpable  and  threatening  danger 
of  immediate  or  ultimate  loss,  without  legal  remedy,  by  reason  of  the  defects  in 
the  title  conveyed,  and  the  inability  of  the  vendee  to  protect  himaelf  against 
eviction  under  it.  And  to  lugUin  such  a  bill  after  the  vendee  has  accepted  the 
conveyance,  tbe  onut  lies  on  him  to  establish,  to  the  eatia&ction  of  tbe  Chance - 
lor,  that  the  defect  of  title  and  imminent  danger  of  eviction  and  loss  exist"  See 
also  the  remarks  in  Woodruff  v.  Bunce,  9  Paige  (N.  T.).  444. 

In  IngalU  n.  Morgan,  12  Barb.  8.  C.  (N.  Y.)  578,  the  purchaser  filed  a 
bill  to  restrain  tbe  holder  of  a  paramount  judgment  from  selling  the  land  nnder 
it,  on  the  ground  thai  at  the  time  of  the  purchaae  it  had  been  agreed  between 
the  vendor  and  tbe  judgment  creditor  that  the  notes  to  be  given  for  the  purchase- 
money  by  the  complainant,  who  was  tlien  ignorant  of  this  judgment,  shonld  be 
applied  by  the  vendor  to  its  payment;  that  tbe  first  note  was  so  applied,  but 
that  the  vendor  afterwards  became  insolvent,  and  tbe  judgment  creditor,  in 
knowledge  of  this  fact,  redelivered  the  remaining  notes  to  the  vendor,  who 
passed  them  to  third  persons,  to  whom  their  amount  was  paid  by  the  complain- 
ant. Tbe  conrt  were  cleady  of  the  opinion  thtt  the  arrangement  referred  to 
mnit  be  regarded  as  ao  application  of  the  notes  to  the  payment  of  the  judgment, 
in  satisfaction  and  discharge  of  its  lien  upon  the  land;  that  the  purchaaer 
therefore  took  tbe  land  freed  from  its  lien,  and  that  the  retransfcr  of  the 
notes  to  the  vendor,  when  he  was  Jcnown  to  be  utterly  unable  to  respond  in 
damages  for  a  breach  of  the  covenant*  in  bis  deed,  was  an  act  of  bad  faith  tow- 
ards tke  purchaser,  and  a  perpetual  injunction  was  therefore  decreed. 
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breach  of  the  covenant  of  warranty,'  and  the  doctrine  of  these  cases 
baa  been  recognized  in  man;  others.* 

In  Missouri,  however,  the  court  seem  to  have  gone  farther  than 
the  current  of  authorities  would  sanction.  A  purchaser  filed  a  bill 
to  enjoin  a  judgment  recovered  by  bis  vendor  for  a  balance  of  pui^ 
chase-money  of  certain  land  sold  with  statutory  covenants  for  the 
title,  allefpng  that  the  vendor's  title  extended  to  but  one-half  of  the 
land,  and  that  he  was  inaolveut.  It  appeared  by  the  proofs  that 
the  defect  of  title  was  undoubted,  and  that  the  purchaser  was  still 
in  possession,  but  the  proof  as  to  the  vendor's  solvency  was  some- 
what contradictory,  and  the  court  held  that,  upon  the  whole,  taking 
into  consideration  the  admitted  defect  in  the  vendor's  title,  and  the 
juat  doubt  existing  in  relation  to  his  ability  to  pay  his  debts,  they 
were  warranted  in  requiring  a  stay  of  the  collection  of  the  debt, 
until  tlie  vendor  should  give  a  bond  with  security  indemnifying  the 
purchaser  gainst  any  loss  he  might  sustain,  in  consequence  of  the 
'  defect  of  title,'  but  this  case  seems  open  to  much  consideration. 

But  where  there  is  no  actual  prosecution  of  the  adverse  title  or 
incumbrance,  it  seems  that  the  insolvency  or  non-residence  of  the 
vendor  will  not,  when  coupled  with  the  mere  exUiettee  of  such  title 
or  incumbrance,  give  to  the  purchaser  a  right  to  equitable  relief. 
Tlius  in  a  case  in  Mississippi,*  where  there  was  no  eviction,  actual  or 
threatened,  it  was  held  that,  under  the  repeated  decisions  in  that 
State,"  the  insolvency  of  the  vendor  could  not  help  the  position  of 
the  purchaser.  So  in  a  case  in  South  Carolina,  where  the  pur- 
chaser, after  having  been  ten  years  in  possession,  was  advised  by 
his  counsel  that  there  was  an  outstanding  title  in  minor  children, 
and  filed  a  bill  for  a  rescission  of  the  contract,  alleging  the  insol- 
vency of  his  vendor  ;  upon  the  facts  in  the  bill  being  admitted  in 
the  answer,  the  court  held  tliat  it  was  impossible  to  assimilate  the 

>  Green  e.  Cunpbell,  2  Jones'  Eq.  (N.  C.)  446.  la  tbe  laUr  cue  of  FkUi 
v.  Dickejr,  6  id.  366,  tbe  bill  allef^d  that  tbe  vendor  wu  a  noa-resident,  bnt  did 
not  aver  tbat  be  had  no  property  in  tbe  SUte,  and  thii  omiMion  wm  held  to  be 
fatal  to  hia  relieT.     See  also  Richanlson  e.  Williams,  8  id  116. 

■  Waltoa  V.  Bonbam,  21  Ala.  613 ;  Wiay  v.  Purnkt,  37  id.  471  (tee  alio  the 
tvaiarka  in  Cnllum  v.  Bank  at  Mobile,  4  id.  31,  lupra,  p.  604)  ;  Batby  b.  Tread- 
welt,  84  Ark.  458 ;  Brooka  v.  Moody,  36  id.  4£3 ;  Hatcher  ■>.  Andreirs,  6  fioah 
(Ky.),  fi63;  Tonng  t).  Bntler,  1  Head  (Tenn.),  648. 

*  Jones  V,  Stanton,  11  Mo.  483.  Tbe  facta  in  this  ease  occurred  before  the 
paasage  of  tbe  Miisoari  statute,  cited  ttipra,  p.  688. 

'  Latham  n.  Morgan,  1  Sm.  &  Marsh.  Ch.  618. 

*  The  dedsiona  referred  to,  boweTer,  are  not  giveD.  There  are  dieia  to  that 
e0iM(iaTkk«.Fercy,7  8iB.&Maiah.  3e8,and  Wailea«^Cooper,24MiM.  398. 
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case  to  a  bill  quia  ttmet.^  So  in  a  case  in  Kentucky,'  it  was  held 
that  if  the  inBolvency  of  the  Teodor  were  to  be  a  ground  for  equitj 
to  interfere,  still  a  chancellor  onght  not  to  go  further  than  to  the 
extent  to  irbich  a  court  of  law  would  go  in  asBesBing  damages  for 
the  part  lost.  If  equity  could  interfere  by  reason  of  the  insolvency 
of  the  warrantor  to  (Lrreet  the  payment  of  the  purchase-money,  or 
any  part  of  it,  it  would  be  only  by  clear  evidence  of  eviction  or  un- 
doubted defect  of  title,  so  as  to  show  the  covenant  of  w'arrantj 
broken,"  aud  by  stopping  payment  of  so  much  of  the  purcliase- 
money  as  was  equal  to  the  damages  incurred  by  the  breach.  So  in  the 
same  State  it  was  held  that  the  admitted  insolvency  of  the  vendor 
was  no  ground  for  an  injunction  where  one  of  the  paramount 
owners,  all  of  whom  were  minors,  merely  declared  his  intention  of 
suing  for  the  part  tielonging  to  him,*  and  the  same  doctrine  is 
announced  in  late  cases  in  Arkana^.' 

So  in  a  case  in.  the  Supreme  Court  of  the  United  States,  where 
a  purchaser  bought  with  a  covenant  of  general  warranty,  aud  find- 
ing after  the  execution  of  his  deed  that  a  complete  cliaia  of  title 
could  not  be  deduced,  filed  a  bill  for  the  rescission  of  the  contract, 
OQ  the  ground  of  the  defective  title,  and  in  a  subsequent  liill  of 
revivor  against  the  heirs  of  the  vendor,  alleged  that  Jie  had  died 
insolvent,  the  court  below  had  rescinded  the  contract,  but  tiie 

■  Miner  o.  Washington.  3  Strob.  Bq.  (8.  C.)  171.  "  The  pnrobMOT,"  mid 
the  Cfaancellor,  "  had  the  legal  enjoyment  of  the  Iftnd,  in  which  he  mig^t  iKver 
be  interrupted ;  but  if  that  cod  tinge  nc;  Bbould  occur,  be  had  a  plain  and  ade- 
quate remedj  against  the  vendor  for  the  breach  of  his  covenant,  and  the  poad- 
bilitjr  or  even  probability  of  his  being  unable  to  pay  the  damages  at  a  fntura 
time  could  not  create  such  an  equity  in  favor  of  the  plaintiff  as  to  liring  hia  ease 
within  the  principle?  of  a  bill  quia  tinxt.  Wherever  the  purchaser  anticipated 
the  insolvency  of  his  vendor,  be  might  stipulate  for  sureties  to  tbe  warrantjr,  bat 
when  he  had  taken  possession  of  the  land,  paid  tbe  purcbase-monej,  accepted  a 
deed  of  conveyance,  and  executed  tbe  contract,  he  onnld  not  call  upon  eqni^, 
except  upon  tbe  ground  of  fraud,  to  reitnnd  it,  but  must  rtij  upon  tbe  co*enMiti 
of  his  deed  for  redrett.^' 

'  Rawlins  ir.  TimberlRke,  6  Mon.  (Ey).  238. 

'  It  will  be  of  coarse  remem^red  that  this  covenant  is  only  broken  bf  an  evic- 
tion, </r  somtthing  itqwieaUnt  to  it ;  supra,  p.  144  et  teq.  And  in  Kentncky  it 
•eems  to  have  been  held,  in  some  cases,  that  a  judgment  of  a  court  of  record  in 
'  Ilkvor  of  the  paramount  title  was  sufficient  to  constitute  an  eviction.  Sadi  a 
doctrine,  however,  does  not  generally  prevail ;  see  nqini,  p.  329. 

*  Wiley  v.  FitzpatHck,  3  J.  J.  Manh.  (Ey.)  583  (t7{^a,  p.  69d ;  Tran^M) 
V.  Lockridge,  4  Bush  (Ey.),  416, 

•  Worthington  o.  Curd,  2S  Ark.  284,  citing  the  ttuct;  Hoppos  e.  Cheek,  31 
id.  690. 
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Supreme  Court  were  clearly  of  the  opinion  that  unless  the  grouiid 
of  insoWeDcy  alone  waa  sufficient  to  flustain  it,  tlie  decree  of  that 
court  could  not  be  upheld,  and  that  it  was  not  stifficient,  the  court 
had  no  doubt,'  and  this  decision  has  been  approved  in  later  cases  in 
the  same  court.^ 

Id  cases,  however,  where  alt  the  parties  to  the  title  are  before 
the  court  —  the  vendor,  tlie  purchaser  and  the  paramount  claim- 
ant—  and  an  equit&ble  adjustment  can  therefore  be  made  of  their 
mutual  rights,  the  fact  of  insolvency  or  non-residence  seem  to  have 
been  admitted  to  be  a  material  circumstance.  Thus  where  in  a  case 
in  Kentucky,^  upon  a  bill  praying  relief  against  a  judgment  *  for  the 
parchase-money  of  land  sold  with  a  general  covenant  of  warranty, 
it  appeared  that  a  prior  mortgage  liad  been  given  by  a  former 
owner  of  a  large  tract,  of  which  this  was  part  —  that  the  greater 
.  part  of  the  mortgage  debt  had  been  pud,  uid  the  mortgagor  was 
willing  to  pay  the  balance,  but  the  mortgagee  refused  to  receive  it 

■  Pattonp.  Ta7lor,7How.  (U.  S.)  133.  Nelgoti,  J.,  after  citing  the  cuea  of 
BumpuB  e.  Platner,  1  Johns.  Ch.  213 ;  Abbott  n.  Allen,  S  id.  619 ;  Gourerneur 
e.  Elmendorf,  6  id.  79 ;  Simpson  v.  Hawkins,  1  Dana,  305 ;  and  James  v.  Mc- 
Eemon.  6  Johns.  643,  said  that  these  cases  showed  "  that  a  purchaser  in  the 
ondiaturbed  {Hisgession  of  the  land  will  not  be  relieved  against  the  pajment  of 
the  purchaae-monej  on  the  mere  ground  of  defect  of  title,  there  being  no  fraud 
or  misrepresentation ;  and  that  in  auch  a  case  he  most  seek  bis  remedj  at  law  OD 
the  covenanta  in  his  deed." 

'  Eefeld  t>.  Woodfolk,  22  How.  (U.  S.)  318  (where  the  contr»ct  was  execu- 
torj)  ;  Noanan  v.  Lee,  2  Black  (U.  S.).  607,  mpra,  p.  681. 

The  strongeat  modem  case  upon  the  subject  of  insolvency  creating  a  diatinct 
equity,  beeroa  to  be  the  Tuecurobia  Railroad  Co.  r.  Rhodes,  8  Ala.  206,  where 
many -authorities  are  collected  and  examined.  The  complainant,  being  indebted 
to  the  company  on  an  open  account,  the  latter  aaaigned  it  to  a  third  party,  who 
commenced  suit  and  obtained  judgment  thereon.  Fending  the  suit,  the  com- 
plainant paid  for  the  company  a  large  debt  aa  surety  for  a  claim  existing  before 
the  assignment,  and  filed  a  bill  to  set  off  the  amount  tbus  paid  against  the 
amount  of  the  judgment ;  and  it  waa  held  (reversing,  after  a  reargument,  their 
former  opinion),  that  althongh  independenlly  of  the  insolvency  of  the  company 
the  complainant  had  no  right  of  eet-off  whatever,  either  in  law  or  equity,  yet 
that  the  existence  of  that  fact  introduced  new  relationsbetween  them,  whereby  the 
complainant  was  entitled  to  retain  the  debt  due  bv  him,  independent  of  the  man- 
ner in  which  it  waa  created,  until  the  company  either  relieved  him  from  or  indem- 
niiied  him  against  bis  obligation.     See  also  Hupp  t.  Hupp,  6  Gratt  (Va.)  310. 

•  Morrison  o,  Beckwith,  4  Mon.  (Ky.)  73. 

*  There  were,  in  fact,  two  judgments,  but  aa  to  one  of  them  it  waa  held  that 
the  complainant  had  barred  his  equity,  by  representations  made  by  him  at  the 
time  pf  the  transfer  of  the  security  on  which  the  judgment  waa  founded.  A 
similar  decision  waa  made  in  Jaques  v.  Esler,  S  Green's  Ch.  (N.  J.)  461. 
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till  a  certain  suit  had  been  determined — and  the  bill  made  both 
the  mort^gee  aud  mortgagor  parties,  ti^ther  with  the  vendor, 
who  it  appeared  was  insolrent,  it  was  held,  that  althongh  equity 
would  not,  in  general,  grant  relief  where  a  contract  waa  executed, 
but  would  leave  tlie  purchaser  to  his  action  on  the  coTenants,  yd 
that  in  the  case  of  the  insolvency  of  the  vendor  it  was  competent 
for  the  vendee  to  go  into  equity,  without  IntandiDg  to  rescind  the 
contract,  to  procure  the  appropriation  of  the  purchase-money  to 
the  removal  of  the  incumbrance,  and  that  upon  this  ground  alone 
oould  the  bill  be  held  tenable.'    So  in  a  subsequent  case,  where  a 

'  The  following  portion  of  the  opinion  will  show  the  roanner  in  which,  wbea 
•11  tbe  partiea  ar«  before  the  oourt,  their  respective  righta  can  be  mntaallj 
adjmted.  "  Ai  the  complainanta  have  prima  fade  ihown  a  ground  for  coming 
into  a  conrt  of  equitj,  the  queatioo  remainB,  what  relief  is  to  be  granted?  It  a 
perpetual  injunction  the  proper  redresa  F  Wa  conceive  noL  If  that  it  gnuited, 
the  complainants  may  forever  keep  the  eatate  and  alio  this  part  of  the  purchase- 
monej-.  The  proper  Tcdreit  muat  be  to  awaken  the  mortgage  from  Coabj  (the 
prior  mortgagor)  to  Sarah  Beard  (the  mortgagee),  and  to  remove  ita  effecta  from 
the  estate  in  controversj'.  If  that  can  be  done,  without  the  application  of  the 
monej  in  conteit.  then  Churchill  (the  holder  of  the  judgment)  will  be  entitled  to 
a  diuolntion  of  the  injunction ;  bnt  if  a  part  of  this  money  is  necessarj  to 
remoTe  the  burden,  then  the  complainants  can  be  entitled  to  relief  aa  to  aacfa 
part  only,  not  by  being  discharged  from  the  payment  of  it.  bnt  by  directing  tta 
payment  for  their  security.  By  inspecting  the  mortgage,  it  will  be  seen  that  ibe 
estate  mortgaged  is  a  large  one,  and  the  price  considerable,  and  all  but  a  amall 
sum  is  now  paid.  It  is  a  well-known  principle  that  a  mortgage  hinds  every  part 
of  the  land  it  covers,  and  each  spot  is  subject  to  its  operation,  and  when  it  is 
made  to  bear  on  purchasers  of  different  parcels  f>om  the  mortgagor,  they  are 
bound  to  contribute  only  in  proportion  to  the  value  of  the  share  that  each  holds, 
filing  that  value  at  the  date  of  the  mortgage ;  Stevens  r.  Cooper,  1  Johns.  Ch. 
(N.  Y.)  4S0.  It  is  Uso  a  correct  doctrine  that  as  between  these  purchasers  and 
the  mortgagor,  if  he  holds  a  proportion  of  the  estate  himself,  such  portion  mnst 
first  be  subjected  entire.  If  it  discharges  the  dunand,  the  purchasers  are  clear; 
if  it  does  not,  then  they  must  contribate  proportionsbly  to  make  up  the  residite. 

"  Now  it  seems  more  than  probable,  even  if  Cosby  has  sold  the  whole  «ttate 
mortgaged  by  him,  so  that  the  balance  due  from  him  mnat  fall  on  every  part 
equally,  that  the  proportion  of  that  balance  which  will  fUl  to  the  share  of  the 
complainants  will  not  be  nearly  equal  to  the  sum  which  they  have  in  their  hands, 
now  claimed  by  Churchitl.  But  if  Cosby  has  not  parted  with  the  whole  estate, 
but  still  retains  a  portion  thereof,  that  portion  may  be  more  than  equal  to  the 
discbarge  of  the  balance  due  on  the  mortgage ;  and  these  facts  must  be  ascer- 
tained before  it  can  be  clearly  perceived  what  redress  is  to  be  given  to  the  eom- 
plunanti. 

"  The  proper  mode  to  ascertain  this  is  to  direct  an  acconnt  to  be  taken  by  a 
commissioner  of  the  sums  paid  and  balance  due  on  tiie  mortgage,  between 
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parchaser  filed  his  bill  to  enjoin  a  judgment  given  for  the  purchase- 
money  of  land  Bold  with  general  warranty,  on  the  ground  that  by 
ft  prior  partition  the  more  valuable  portio;i  of  the  land  had  been 
conveyed  to  one  whose  heirs  he  made  co-defendanta  with  the  ven- 
dor, who  it  was  admitted  was  iiMolvent,  and  the  court  below 
granted  an  injunction,  the  decree  was  reversed  on  appeal,  upon 
the  express  ground  that  no  decree  had  been  prayed  for  against 
those  heirs,  and  that  all  of  them  had  not  been  served  with  process.* 

Cotbj  and  Mrs.  Beard's  repruenUtivea,  ihowing  the  true  baUnce ;  also  of  the 
value  of  the  whole  estate  moTtgagod,  at  the  date  of  the  mortgage,  and  of  the 
part  aold  by  Mornion  (the  vendor)  to  the  complainanta,  so  that  the  proportion 
of  the  mortgage-money  chargeable  thereon  may^  dearlT-  seen.  By  the  sacne 
proceeding  it  muat  be  ascertained  whether  Cosby  has  sold  the  whole  of  the  estate 
mortgaged  by  him,  and  to  whom,  or  whether  he  still  retains  a  portion  thereof, 
and  of  what  value.  By  the  same  commiiaioner  it  may  be  ascertained  whether 
Sarah  Beard's  representatives  still  refuse  to  receive  the  money  from  Cosby,  or 
Cosby  declines  paying  it.  If  he  receive,  and  he  ihatl  pay  or  secure  it,  then  there 
will  be  no  further  obstacle  to  the  dissolBtion  of  the  injunction.  If  the  obatruc- 
tion  is  not  thus  removed,  and  Cosby  shall  retain  at  this  time  a  portion  of  the 
estate  amply  sufficient  to  discharge  the  balance  due,  and  he  will  not  otherwiae 
indemnify  the  complainants,  then  he  must  be  compelled  to  execute  to  the  com- 
plainants a  mortgage  on  the  estate  so  retained  by  him,  defeasible  on  his  paying 
the  balance  to  Sarah  Beard's  representatives,  and  keeping  them  indemnified  from 
that  incumbrance,  and  in  either  of  these  events  the  injunction  against  Churchill 
must  be  dissolved.  But  if  it  shall  be  ascertained  that  Cosby  has  sold  the  whole 
of  the  estate  mortgaged  by  him,  then  the  proportion  of  the  balanoe  due,  which 
is  chargeable  to  the  estate  now  in  contest,  must  be  decreed  to  Sarah  Beard's 
representatives,  and  the  injunction  of  the  complainants  must  be  dissolved  as  to 
the  residue.  It  might  be  equitable  to  decree  the  amount  fbr  which  the  injunction 
shall  be  perpetuated  in  this  event,  in  favor  of  Chnrchill  against  Cosby,  as  he 
would  be  entitled  to  stand  by  substitution  in  the  place  of  a  purchaser  from  Cosby. 
But  this  cannot  be  granted  to  him  in  this  suit,  as  he  has  not  interpleaded  with 
Cosby,  or  shaped  his  defence  in  such  a  manner  as  to  entitle  him  to  decree  against 
his  co-defendant*.  His  claim  in  this  respect  must  therefore  be  left  to  some 
fnture  mode  of  redress." 

<  Wileyf.  FItzpatrick,3  J.J.  Marsh.  (Ky.)  582.  The  court  held  that  had  the 
complainant  brought  the  proper  parties  before  the  court,  and  by  a  prayer  in  his 
bill  compelled  these  heirs  either  to  insist  upon  and  exhibit  their  title  to  the  part 
in  question,  or  yield  it  to  him,  the  decree  of  the  court  below  would  have  been 
correct,  unless  it  should  appear  that  their  title  was  invalid.  But  the  contract 
should,  as  to  that  part,  be  rescinded,  if  the  vendor  had  conveyed  no  title  to  it, 
as  it  would  be  unjust  lo  permit  the  purchaser  to  hold  the  deed  for  it,  snd  yet 
have  the  injunction  for  the  price  of  that  part  perpetuated,  and  leave  was  given 
to  the  complainant  to  amend  his  bill  if  he  thooght  proper,  go  as  to  bring  all  the 
proper  parties  before  the  court. 
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So  in  a  later  case,  it  waa  held,  after  much  conBideration,  that 
where  the  veudor  was  alleged  to  be  insolvent,  and  there  were  just 
grounds  for  fearing  an  eviction,  the  Chancellor  might  iuterpoee 
and  Buepend  the  payment  of  the  purchsse-aioney,  although  the  con- 
tract bad  been  executed  by  a  ocnTeyance.  But  the  court  regarded 
it  as  indigpenaabUf  that  if  there  had  been  no  eviction,  all  tlie  pai^ 
ties  interested  should  be  brought  before  the  court,  which  could 
then  settle  their  respective  rights;  and  for  want  of  this  precaution, 
the  decree  of  the  court  below,  restraining  the  collection  of  the 
purchase-money,  was  reversed.'  The  principle  of  these  coses  is  one 
of  general  application,  and  has  been  elsewhere  recognized.^ 

And,  lastly,  as  to  the  jurisdiction  in  the  reformation  of  contracts. 

It  has  long  been  settled  that  if,  by  reason  of  fraud  or  mistake, 

accident  or  surprise,  an  instrument  does  not  express  the  trae 

'  Simpson  p.  HawkiM*,  1  Dana  (Ky.),  303.  The  complainanU  Iwd  leave 
granted  to  amend  their  bill  at  in  the  caae  lut  dted.  The  following  language 
wu  held  bj  Underwood,  J.,  ai  to  the  complainant'*  equity  to  reieiitd  the  contract : 
"  Regarding  the  protection  which  time  had  thrown  round  the  vendors,  perceiring 
DoactDalfraudon  their  part  with  the  purchaEera,  and  seeing  that  the  contract  has 
been  fuUj  executed  by  a  formal  convejance  with  warrant}'  of  title  against  all  tba 
world,  which  warranty  has  not  bean  broten  by  an  eviction  from  the  premise!, 
and  for  anght  that  appears  to  us  never  will  be,  we  cannot  concur  with  the  Circuit 
Court  in  a  total  rescission  of  the  contract.  Indeed,  where  contracts  are  execnted 
by  conveyances,  we  are  or  opinion  that  there  can  be  no  resdsaion  of  a  contract 
in  any  case,  unless  it  has  been  tainted  by  actual  frand.  If  the  warranty  of  title 
baa  been  broken,  so  as  to  entitle  the  vendee  to  damages,  or  if  the  vendee  be 
entitled  to  damages  upon  a  covenant  of  seisin,  he  may  apply  to  the  Chancellor 
where  the  vendee  is  insolvent,  to  set  off  those  damages  against  the  unpaid  poi^ 
tion  of  the  purchase- money.  The  ground  opon  which  the  Chancellor  'interfere* 
in  such  cases  is  the  prevention  of  the  irreparable  mischief  which  otherwise  might 
result  from  the  insolvency.  He  ought  not  to  act  upon  the  principle  of  rescinding 
the  contract.  On  the  contrary,  he  should  affirm  the  contract,  and  secure  to  the 
party  such  damages  as  he  might  be  entitled  to,  for  a  partial  or  total  violation 
thereof  by  the  obligor.  If  a  deed  of  conveyance  be  executed,  ibr  any  quanti^ 
of  land,  and  the  vendee  is  put  into  possession  tiiereafler,  in  case  be  loses  half  or 
three-fOlirths  of  the  land,  the  law  only  authorizes  a  recovery,  npon  the  warrantf 
of  damages  commensurate  with  the  loss.  The  Chancellor  must  follow  the  law, 
and  not  lay  hold  of  such  a  partial  loss,  and  require  the  vendor  to  take  back  the 
portion  of  the  land  saved,  and  return  the  purchase-money  for  that,  luder  tlw 
idea  of  rescinding  contracts." 

■  Davis  D.  Logan,  S  B.  Mon.  (Ky.)  S41 ;  Denny  v.  Wickliffe,  1  Met.  (Ky.) 
S26;  Hatcher  v.  Andrews,  6  Bush  (Ky.),  fi62;  Shannon  p.  Marselis,  Saxlon 
(N.  J.),  413;  Atwood  v.  Vincent,  17  Conn.  575. 
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intent  and  meaning  of  the  parties,  equity  vill,  vpon  tuffieUni 
evidence,  reform  it,  and  carry  it  into  execution  as  reformed. 

The  rule  of  the  common  law  that  parol  evidence  shall  not  be 
admitted  to  contradict  or  viry  a  written  contract  resta  upon  the 
ground  that  "  the  written  instrument  in  contemplation  of  law  con- 
tains the  true  agreement  of  the  parties,  and  tliat  the  writing  fur- 
Dishes  better  eTideuce  of  the  sense  of  the  parties  than  any  that  can 
be  supplied  by  parol.  Buteqaity  has  a  broader  jurisdiction,  and  will 
open  the  written  contract  to  let  in  an  equity  arising  from  facts 
perfectly  distinct  from  the  sense  and  construction  of  the  instru- 
ment itself." ' 

And  of  course  this  familiar  branch  of  Jurisdiction  applies  to  oove- 
naflts  for  title. 

The  real  difficulty  is  the  Bu£Sciency  of  proof.  When  the  true 
intention  of  the  parties,  however  defectively  expressed,  sufficiently 
appears  on  the  face  of  tlie  instrument,  of  course  it  needs  no  re- 
formation—  a  court  will  construe  it  according  to  the  intention 
thus  appearing.  When  the  true  intention  does  not  so  appear, 
and  the  parol  evidence  is  in  aid  of  other  evidence,  there  may  be 
but  little  difficulty  as  to  the  jurisdiction ;  but  when  that  which  was 
written  is  sought  to  be  modified  and  reformed  merely  by  that 
which  was  laid,  it  is  easy  to  see  that  unless  the  proof  be  very  clear, 
fraud  would  bQ  more  promoted  than  prevented  by  the  reformatiou 
of  contracts. 

An  examination  of  the  cases  will  show  that  although  in  the 
reports  of  some  of  them  the  question  of  evidence  may  not  perhaps 
have  been  set  forth  with  sufficient  prominence,  yej;  that  this  prin- 
ciple has  been  steadily  kept  in  view. 

In  the  early  case  of  Goldoot  v.  Hill,^  the  complainant  having 
purchased  church  lands  under  the  title  of  Cromwell,  sold  them  to 
the  defendant's  testator  with  general  covenants  for  the  title.     Upon 

<  Pei  Kent.  C.  in  Gilleipie  «.  Hoon,  2  Johni.  Ch.  (N.  Y.)  595.  See  abo 
Jndge  Hire's  itatement,  lupra,  p.  118.  For  the  rule  of  the  common  Uw,  both 
before  and  lince  the  paaskge  of  the  ttatute  of  Fraud*  (not  alwiyi  free  from 
fli)ctuation),lbe  student  maj  refer  to  the  notes  to  the  leadltig  eue  of  Doe  d.  Hit- 
cocks  t>.  HiscDcks,  Tudor'E  Lead.  Csa.  on  Real  Propertj  (Sd,  Eng.  ed.).  618, 
and,  of  coarse.  Sir  Juaet  Wigram't  familiar  treatise,  aud  for  the  rule  in  courts 
of  equi^,  to  the  notes  to  Woolam  v.  Heara,  2  Lead.  Caj.  in  £q.  (3d  Am.  ed.) 
p.  670 ;  id.  (4th  Eng.  ed.)  vol.  ii.  p.  484. 

■  1  Caaei  in  Chancer]',  16;  Freem.  ITS;  1  Sid.  S28,  nom.  Golde«ot  v. 
Hide. 
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the  Restoration,  tlie  eBtate  was  avoided,  and  the  defendant,  in  an 
action  on  the  covenauts,  obtained  Judgment  Tor  his  purchaae-mone^, 
upon  which  the  vendor  filed  a  bill  to  enjoin  its  collection,  "  which 
did  surest  a  surprise  upon  the  plaintiET  in  getting  him  into  that 
CDveiiant,  and  that  it  was  declared  by  Dr.  Ooldcot,  when  he  seated, 
and  the  defendant's  testator,  that  it  was  intended  Dr.  Coldoot 
should  not  undertake  any  further  than  against  himself; "  and  there 
being  proof  of  tkU,^  the  pnrcliaaer  was  decreed  to  enter  satisfaction 
on  the  judgment  and  pay  costs.' 

'  Thftt  i*  to  Baj,  "  npoD  the  hearing,  it  wat  proved  that  the  nutter  of  the 
covenant  apon  which  the  judgment  wu  had  agatnit  the  plvntiflT  wu  contro- 
vefted  in  the  paper  draaght,  and  put  ont  bj  the  plaintjff's  couiiBal,  and  in  again 
hy  the  defendant's  coansel,  irith  the  alteration  only  that  whereat  the  covenant 
mi  that  the  plaintiff'  wai  lawfally  seited,  Ac.,  the  plaintiff's  connael  put  out 
(lawfully),  which  aignified  nothing ;  for  to  covenant  one  is  seised,  is  intended 
lawrullj.  But  some  proof  heing  that  it  was  declared  upon  sealing  that  the 
plaintifi'  should  nndertake  for  hi)  own  act  only,  it  wa<  decreed  that  the  defendant 
should  acknowledge  satisfaction  on  the  judgment  and  paj  costa."  The  report 
also-  U}ri  that  a  like  case  to  this  between  Farrar  and  Farrer  was  beard  and 
decreed  after  the  same  manner,  abont  six  months  heforo. 

'  "Cases  in  Chancerj"  is  "notoriously  a  book  of  doubtful  authori^" 
(Wallace^s  Rap,  S97),  bat  the  report  in  Freeman  (himself  a  reporter  not  alwa^fi 
without  reproach)  is  substantially  the  same :  "  Dr.  Collicot  having  purchased 
the  fee  of  church  lands,  sold  them  with  a  general  corenanC;  the  church  is 
restored,  the  lands  evicted,  the  vendee  brings  covenant  and  reoovara  the  value  of 
tbe  lands ;  the  plabtiff  in  his  bill  suggests  that  the  said  covenant  waa  gotten  hj 
(ttrpriae,  and  that  it  waa  agreed  only  that  he  should  covenant  against  his  own  act, 
which  appearing  upon  proof,  the  court  ordered  the  defendant  to  acknowledge  aatia- 
{aption  of  the.  judgment.  The  like  between  Fearar  v.  Ferrar,  about  six  montha 
before."  The  entry  in  Uie  registrar's  book  is,  "  The  conri,  upon  consideration 
that  the  covenant  for  enjoyment  was  intended  only  against  acts  done  by  the 
plaintiff  or  his  trustees,  and  that  the  agreement  to  that  effect  was  fully  proved, 
declared  the  plaintiff  ought  to  be  relieved  against  the  covenants  inserted  in  tha 
deeds  and  tbe  judgment  obtained  thereon,  and  did  therefore  decree  the  defendant 
to  acknowledge  satisfaction  on  the  said  judgment,  and  to  release  all  errors,  and 
that  no  more  actions  should  be  brought  on  the  said  covenant,  and  for  that  end 
awarded  an  injunction  against  tbe  defendants.    The  )duntiff  to  have  his  costs." 

In  the  earlier  editions  of  his  treatise,  Sugden  said,  "  fint  whatever  difficuhy 
there  may  be  of  admitting  parol  evidence  singly,  yet  it  is  always  admitted  when 
it  is  corroborated  by  other  evidence.  This  doctrine  was  carried  a  great  way  b 
the  case  of  Coldcot  e.  Hide ; "  1  Sugd.  on  Vend.  (10th  ed.)  262.  In  tbe  14th 
edition,  this  last  sentence  Is  omitted.  For  two  cases  in  which  Sugden  Urn- 
self,  while  Chancellor  of  Ireland,  exercised  thi«  jurisdiction,  see  Alexander  v. 
Crosbie,  LI.  ft  Goold  (temp.  Sugd.),  146 ;  and  Mortimer  o.  Shortall,  3  Dru.  & 
War.  363. 
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In  another  cue,  eleven  years  after,^  a  bill  was  filed  to  enjoin 
a  jadgment  obtained  upon  a  general  covenant  that  the  grantor  bad 
lawful  power  to  convey,  "  which  being  contrary  to  the  true  intent 
and  meaning  of  the  said  parties,  and  it  appearing  to  in  the  convey- 
ance, where  the  rest  of  the  covenants  are  restrained  to  the  acta 
done  hy  the  plaintiff  and  all  claiming  under  him,  and  that  the  cove- 
nants ongbt  to  be  so  restrained,  especially  since  the  purchaser 
knew  the  plainti&'s  title,  and  that  he  sold  him  only  such  estate 
which  he  had  in  the  premises,*  ...  the  court  decreed  that  the 
general  words  in  this  covenant  ought  not  to  oblige  tlie  plaintiff; 
being  contradicted  by  all  the  subsequent  oorenants,  and  the  plain- 
tiff Belling  only  such  an  estate  which  he  had,  therefore  it  was 
ordered  that  the  defendant  acknowledge  satisfaction  on  the  jud^ 
ment  he  had  obtained,  and  a  perpetual  injunction  to  stay  all  pro- 
ceedings at  law.i  And  upon  the  authority  of  these  and  other 
analogous  cases,  Sugden  lias  stud  broadly,  "  If  general  covenants 
for  title  are  entered  into  contrary  to  the  intention  of  the  parties, 
equity  will,  ou  sufficient  proof,  correct  the  mistake  in  the  same 
manner  as  errors  are  corrected  in  marriage  articles,  and  will  relieve 

■  Fielder  c.  Studler,  B«p.  temp.  Finch,  90. . 

'  "  And  never  took  aof  ftdvintige  or  questioned  the  pUintiff  in  any  of  the 
Govenanta  in  the  deed,  but  continued  in  the  poaaeaaion  and  received  the  profit* 
thereof  for  ten  yean  and  upwards,  and  after  the  Restoration,  he  or  his  ton  took 
a  new  lease  of  the  Dean  and  Chapter  of  Sarum  for  three  lives,  and  had  a  con- 
udenbie  abatement  of  the  fine,  in  respect  of  the  purchase  made  by  the  plain-  ' 
tiff." 

'  '*ThiB  last  case,"  said  Sugden,  "waa  quoted  in  a  case  in  the  Common 
Beaa  before  Lord  Eldon  (Browning  v.  Wright,  2  Boa.  &  Pall.  26),  who  thought 
the  decision  must  have  been  made  on  the  ground  of  the  intent  of  the  psrtiea 
appearing  on  the  initmmeat,  since  that  inteut,  and  the  consequent  legal  effect  of 
the  inxtrumeut,'  could  only  be  collected  from  the  instrument  itself,  and  not  from 
any  thing  dehors.  In  a  still  later  case  in  the  same  court  (Hesse  v.  Stevenson,  S 
Bos.  &  Pull.  575],  Lord  Alvanley  thought,  under  the  circumstances  of  the  cose, 
that  the  application  was  made  to  the  Court  of  Chancery  to  correct  the  mistake, 
in  the  same  manner  as  applications  are  made  to  that  court  to  correct  marriage 
articles,  where  clauses  are  inserted  contrary  to  the  intent  of  the  parties.  It 
seems  clear,  however,  that  the  relief  in  thia  case  was  founded  on  psrol  evidence 
that  the  vendor  aoid  oMy  aurJi  tstale  ai  Ite  had,  corroborated  as  it  was  by  the 
form  of  the  deed  and  the  mbject  of  the  contract  Such  evidence  waa  received  ip 
the  prior  case  of  Coldcot  o.  Hide,  and  ia  stilt  clearly  admissible."  I  Sugden 
on  Tenders  (10th  ed.),  262,  but  in  the  last  edition  (the  14th)  this  passage  ia 
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against  an;  proceedings  at  law  upoD  the  covenaQts  as  tliey  origi- 
nally stood."  ^ 

And  upon  this  side  of  the  Atlantic  the  law  is  equally  well  settled. 
In  a  very  early  ease  in  Kentucky,'  a  deed  which  contained  a  limited 
covenant  of  warranty  was  reformed  apon  evidence  that  the  grantee, 
at  the  time  of  its  execution,  objected  to  a  covenant  or  sucli  narrow 
extent,  bat  yielded  upon  the  assurance  of  the  draughtsman  and 
othere  present,  that  the  real  meaning  of  the  covenant  was  that 
if  the  land  were  lost  from  whatever  cause,  the  purchase-money 
with  interest  would  be  refunded.^ 

So  where  the  complainant  alleged  that  when  he  sold  to  the 
defendant  it  was  made  known  to  the  latter  that  a  railroad  company 
bad  laid  its  track  across  the  land,  and  that  damages  had  been  pMd 
tlierefor,  and  that  certain  other  damages  for  another  part  of  the 
land  were  to  be  paid  to  the  defendant,  in  dbnsideration  whereof 
the  latter  was  to  make  no  claim  on  the  covenants  for  title  in  the 
deed,  yet  that  notwithstanding  his  agreement,  the  defendant  had 
sued  the  complainant  at  law  upon  the  covenants,  the  court,  althoi^h 
the  answer  denied  the  facts,  considered  them  proved  by  the  testi- 
mony in  the  case,  and  affirmed  the  decree  below  restraining  the 
proceedings  at  law.* 

'  Sogden  on  Veudon  (llUi  ed.),  610.    Tbii  ia  alw>  stid  in  die  previana  «di- 

■  Coger  P.  HcGee,  S  Bibb,  S21. 

'  Tfae  opiDioQ  in  this  cue  fully  recogniie*  tlie  danger  of  giving  "  too  eaij  u 
eu  to  tbe  effect  of  parol  evidence  in  contndictitig  or  Tuxiog  the  temu  of  & 
written  coDtract,"  but  the  evidence,  as  it  appears  in  the  opinion,  ira«  qnite  anffi- 
dent  to  overthrow  the  poaitive  deniali  of  the  answer. 

<  Taylor  d;  Gilmaa,  2fi  Vt.  413.  "  There  can  be  no  doubt,"  aaid  tbe  coort, 
"that  on  the  trial  of  that  acUon  of  covenant  at  law,  the  right  of  the  railroad 
upon  thea«  premisea  would  be  considered  a  breach  of  the  eovenanta  in  the  deed, 
and  the  partj  would  be  entitled  to  recover  hii  daniagea  therefor.  The  right  of 
action  on  those  covenants  for  that  matter  cannot  be  aSected  or  controverted  hj 
the  introduction  of  parol  testimony  altering  or  varying  the  obligation  created  by 
tbe  express  covenants  contained  in  the  deed.  .  .  .  The  jurisdiction  of  a  coart  of 
equity  on  tbia  subject  is  well  defined,  and  in  the  exercise  of  their  powers  they 
are  governed  by  the  same  general  rule  of  evidmct  tbat  exists  at  law.  ...  To 
Ibis  general  rule,  however,  in  equity,  exceptions  have  been  introduced  in  cases 
of  mistake,  accident  and  fraud.  ...  On  a  bill  properly  framed,  and  competent 
proof  that  either  of  those  causes  exist,  tbe  covenants  in  a  deed  may  be  converted 
to  as  to  conform  to  and  express  the  real  contract  of  parties. 

"  It  would  seem  from  the  testimony  tbat  there  is  no  ground  for  relief  in  cont»- 
qnence  of  any  accident  or  mistake,  for  the  deed  and  ita  covenants  were  drawn  m 
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So  in  a  recent  case,'  irhera  the  complainant  convefed  land  to  the  , 
defendant  by  a  deed  containing  printed  general  covenants  for  title, 
after  which  were  written  the  qualifying  words  "  claiming  through 
or  under  us,"  and  it  turned  out  that  there  was  a  paramount  mort- 
gage created  by  a  former  owner,  which  was  unknown  to  either 
vendor  or  purchaser,*  and  which  the  defendants  having  been  com- 
pelled to  pay,  had  then  sued  on  the  covenants,  upon  a  bill  filed  to 
.reform  tlie  deed  and  restrain  the  proceedings  at  law,  the  court, 
having  no  doubt  as  to  the  sufficiency  of  the  proof,  granted  the 
relief.8 

they  ir«ra,  nndergUndingty ;  the  atteotion  of  the  partiea  and  the  MtriveDer  wai 
called  at  the  time  to  thii  mitler  of  which  they  now  complain ;  bo  that  ihej  inten- 
tionall]'  neglected  to  make  those  covenants  oonrormable  to  the  true  contract  of 
die  partiea.  There  was,  therefore,  no  accideat  or  mistake,  either  in  fact  or  law, 
existing  in  the  cue.  Neither  doei  the  bill  set  up  aay  miatake  or  accident  of  the 
parties  in  the  drawing  or  execntion  of  the  deed  or  coTonantB,  as  a  ground  of 
equitable  inteiferencs, 

"  The  onlj  ground,  therefore,  upon  which  this  testimonj-  can  be  recajed,  to 
control  the  legal  effect  and  operation  of  these  covenants,  is  the  frand  of  the 
part}'  in  attempting  to  enforce  them  in  violation  of  bii  agreement.  He  evidence 
IB  regarded  as  suScieotlj'  certain  and  clear  in  the  proof  of  that  contract,  that  ihe 
damages  to  be  paid  by  the  railroad  for  iheir  right  in  the  premises  were  to  be 
divided  between  these  parties  in  specified  propoHiona,  and  that  no  claim  was  to 
be  made  on  the  grantor,  on  his  covenant  in  tlua  deed,  for  any  matter  arising  ont 
of  that  negotiation ;  and  evidently  it  wai  in  confident  reliance  nptm  tbts  under- 
Manding,  that  the  grantor  neglected  so  to  quali^  hiB  covenant  that  no  right  of 
■otioD  should  arise  thereon  for  that  matter.  Regarding  these  facta  therefore  aa 
sufficiently  proved,  and  the  bill  as  sufficiently  setting  np  the  fraud  and  asking  for 
relief  on  that  groond,  we  think  the  caae  is  brought  within  the  general  rule  upon 
which  relief  is  granted." 

'  Cmm  e.  Loud,  23  Iowa,  219. 

*  With  the  r^Btry  acta  which  are  in  force  in  all  our  States,  this  caae  ia  but 
another  instance  of  the  carelessness  of  conveyancing  which  is  sometimes  found. 

'  The  grouDds  npon  which  the  court  rested  the  opinion  were  thus  stated; 
"  The  plaintiff  loaned  to  one  Bowles  seventy  dollars,  and  took  a  deed  for  these 
premise*  as  security.  Bowles  sold  to  defendants,  and  they  borrowed  of  plaintiff 
an  additional  sum  to  complete  their  payment,  he  executing  a  bond,  which  recited 
that '  I  hereby  agree  to  sell  and  convey  of  warrant  to,  Ac,  and  their  asaigna, 
all  the  title  that  Jamea  C.  Bowles  tad  his  wife  have  thia  day  conveyed  to  me  by 
warranty.'  There  is  testimony  tending  to  show  that  when  the  money  waa  paid, 
plaintiff  proposed  to  make  a  quitclaim  deed,  daiming  that  such  waa  his  con- 
b«cti  that  there  waa  some  controverBy,  and  that  finally  defendanta  agreed  to 
aooept  such  a  deed ;  that  he  endeavored  to  obtain  a  printed  form  appropriate 
to  the  purpose,  and  being  unable  to  do  ao,  nndertook  to  secure  the  same  end 
bf  adding  the  worda  found  in  the  deed,  at  the  dose  of  tbe  covenants  in  a 
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The  difference  betveen  the  doctrines  enforced  in  the  courts  of  lav 
and  of  equity  as  to  this  subject  is  well  aliown  iu  some  rather  recent 
American  cases.  Thus  wliere  grantors  covenanted  that  their  heirs, 
execators  and  administratorB  (not  themselTes)  would  warrant  and 
defend  the  title,  and  the  purchaser,  being  evicted,  sued  the  grantors, 
it  was  held  that  the  latter  were  not  liable.^  The  covenwit  was  not 
that  the  grantors  would  defend  the  title,  but  that  it  would  be 
defended  by  tbeir  heirs,  executors  or  administrators.*    It  might,. 

deed  of  general  warrantj ;  and  that  the  partiei  mutaaHy  nnderttood  and  io- 
tended,  in  fact,  to  give  and  take  a  convej'ance  bj  qnttclfim.  And  that  thk 
waa  Uie  real  intention  of  (he  partiei,  it  is  claimed  it  abown,  Grat,  bj  the  lan- 
guage of  the  deed  itaelf,  in  connectioa  with  the  fact  that  Uieae  words  were 
writteo;  aecond,  bj  the  tenor  of  the  bond;  third,  bjt  the  title  and  circum- 
atancei  under  which  plaintiff  held ;  fourth,  by  th.4  improbalulit]'  that  plaintiff 
would  thua  covenant  as  to  a  title  which  he  had  not  examined,  and  when  the 
amount  loaned  bore  so  small  a  proportion  to  the  full  value  of  the  land;  fifih, 
bj  the  positive  teatimonj  of  plaintiff  and  another  witneaa  as  to  the  real  inten- 
tion and  understanding  I  sixth,  the  flagrant  and  manliest  injustice  of  holding 
plainti^  for  incumbrances  under  hia  covenanta,  when  defendants  bought  of 
Bowles  and  knew  that  plaintiff,  as  to  them  and  tbeir  vendor,  held  the  title  as  a 
tnortgagee  and  trustee,  having  no  claim  or  interest  in  the  property  beyond  the 
amount  thus  loaned  and  secured.  And  conceding  the  .rule  that  it  was  plain- 
tiff's duty  to  make  out  his  case  by  proof  clear  and  satisfactory,  the  ma}orilf 
think  tltat  this  has  been  done,  and  that  be  is  entitled  to  the  reformation  of 
the  contract  asked.  The  rules  applicable  are  not  controverted.  Each  caae 
stands  veiy  mueh  upon  its  own  circumstances,  and  I  am  instructed  to  thus  stale 
the  result  reached,  which  I  do  without  entering  at  length  into  a  discussion  of  the 
testimony  or  the  law  applicable." 

>  Bulher  e.  McConnel,  14  III.  168. 

*  "It  does  not  ^ve,"  the  opinion  went  on  to  lay,  "a  right  of  action  against 
the  grantorE  on  the  loss  of  the  title,  but  tt  provides  a  remedy  against  their  legal 
and  personal  representatives.  It  exempts  the  grantors  from  personal  liability, 
but  it  binds  their  descendants  in  respect  of  the  estate  that  may  be  cast  upon 
them.  It  is  not  like  a  covenant  that  a  person  who  is  not  a  party  to  th«  deed 
■hall  warrant  and  defend  the  title.  In  sudi  a  owe,  upon  the  eviction  and  the 
fiulure  of  sQCh  third  person  to  comply  with  the  terms  of  the  covenant,  an  action 
might  be  maintuned  against  the  grantor.  It  would  be  sustained  on  the  familiar 
principle  that  what  a  par^  nndertakes  shall  be  done  by  another,  he  must  perform 
on  the  default  of  that  otiier.  But  this  case  is  essentially  different.  The  cove- 
nant is  that  the  act  shall  be  performed  by  parties  who  can  lia.v«  no  legal  existence 
during  the  life  of  the  grantors ;  while  they  snrvive,  they  can  have  neither  heira 
nor  executors  or  administrators.  The  covenant  pos^mnes  Uie  remedy  for  a 
failure  of  the  title  until  the  decease  of  the  grantors,  or  one  of  them.  Until  such 
an  event  transpires,  there  is  no  party  in  tmt  who  can  be  called  on  to  avouch  tba 
title.    Thia  i*  the  only  oonstraction  that  can  be  put  oa  the  covenant.    It  ia. 
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however,  be  that  it  was  the  real  intention  of  the  parties  that  tiie 
grantors  ahould  warrant  and  defend  the  title,  but  it  was  not  com- 
petent  for  a  court  of  law  to  hear  proof  of  the  intention  and  relieTe 
the  mistake.  If  there  were  such  a  mistake,  the  plaintiff  must 
i^ply  to  a  oourt  of  equity  and  have  the  deed  reformed,  and  when 
that  was  done,  he  might  bring  an  action  against  the  grantor  aud 
assign  breaches  on  the  covenant.' 

So  in  a  case  in  equity  in  Uassacbosetts,  where  the  defendants 
agreed  to  convey  a  tract  of  land  to  the  plaintiff  with  a  covenant 
that  they  would  warrant  that  the  same  contained  seven  acres,  and 
a  deed  was  subsequently  drawn  with  such  a  covenant,  which,  how- 
ever, was  afterwards  fraudulently  erased  by  the  defepdauts  without 
the  knowledge  of  the  plaintiff,  it  was  held  that  the  latter,  who  filed 
a  bill  to  rescind  the  contract,  was  entitled  to  relief.' 

And  even  in  those  States  in  which  codification  has  either  swept 
away  or  at  least  modified  the  distinction  between  law  and  equity, 
aud   in   which,  therefore,  the   equitable   doctrine   would   be   ea- 

indeed,  an  unusual  coveDant,  but  that  doea  not  lietp  the  plaiptiff.  Parties  are 
allowed  to  make  their  own  contracts." 

'  In  Stanley  o.  Goodrich,  18  Wia.  COti,  however,  where  the  fact«  were  Bimilar 
to  those  in  Rjfner  v.  MuConnel,  mtpra,  this  distinction  does  not  seem  to  have 
been  very  carefull/  observed,  although  the  cose  can  perbapi  be  supported  upon 
other  gToands.  Upon  the  petition  of  a  covenantor  to  be  admitted  as  a  defendant 
in  an  action  to  forecloee  a  mortgage  executed  by  him  prior  la  hu  convejince 
to  the  defendant  with  whom  he  had  covenanted  not  for  himtelf,  but  for  hii 
beirs,  execotort  and  administrators  to  warrant  and  defend  the  land,  it  waa 
ni^d  Uiat  as  the  above  covenant  did  not  bind  him  personally,  he  was  not  in- 
terested in  the  result  of  the  action,  but  the  court,  in  giving  judgment  for  the 
petitioner,  said :  "  As  to  the  omission  of  the  word  '  himself  in  the  covenants  of 
tlte  deed,  we  do  not  dwell  much  upon  that.  There  can  be  no  doubt  of  the  inten- 
tion of  the  parties,  and  if  the  covenants  are  not  technically  valid  at  law,  a  court 
of  eqaity,  in  conformity  to  the  intention  of  the  covenantor,  will  soon  make 

*  Metcalf  tr.  Putnam,  9  Allen,  98'.  "  Upon  elementary  principles,"  said  Bige- 
low,  C.  J.,  "  the  plainlifi'  is  en^tled  to  have  his  deed  reformed  so  that  it  may 
truly  set  forth  the  whole  contract,  and  that  the  plaintiff  may  thus  obtain  the 
means  of  redressing  the  wrong  which  the  fraudulent  acts  of  the  defendants  have 
occasioned.  That  such  redress  could  not  be  had  at  law  is  too  clear  to  admit  of 
debate.  The  plaintiff  could  not,  in  an  action  at  law  for  the  breach  of  the 
alleged  agreement,  introduce  parol  evidence  to  prove  it.  He  would  be  shut  out 
of  such  proof  by  the  rule  that  oral  evidence  is  inadmissible  to  add  to  or  vary 
a  vrriUen  contract.  It  would  there  be  stud  that  the  oral  contract  was  merged 
in  the  deed.  But  equity  fumiahea  relief  in  sucfa  casef,  which  the  htw  it  inade- 
quate to  afford." 
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forced  whenever  otherwisa  properly  applicable,  there  may  arise 
oases  iu  which  the  machinery  substituted  by  codification  may  be 
inadequate  to  proper  relief. 

Thus  in  a' case  in  New  York  (where  it  is  familiar  that  all  such  dis- 
tiaction  has  been  abolished  by  the  Revised  Statutes},  the  complaint 
alleged  that  the  defendant  purchased  from  the  plaintiff  a  farm,  sab- 
ject  to  a  mortgage  which  the  former  agreed  to  pay,  but  by  mistake 
the  plaintiff  inserted  in  the  deed  a  covenant  that  the  premises  were 
free  from  all  incumbrance.  The  mortgage  being  subeequently 
foreclosed,  the  defendant  sued  on  this  covenant,  when  the  plaintiff 
commenced  this  suit  and  pi>yed  that  the  deed  be  reformed  and  (be 
defendant  restrained  from  proceeding  in  his  action  on  the  cove- 
nant. To  this  the  defendant  demurred,  upon  the  ground  that 
while  the  former  action  was  pending  these  facts  could  not  be  made 
the  subject  of  a  separate  suit,  but  the  court  held  that,  as  the  plain- 
tiff could  not  have  obtained  relief  in  the  action  on  the  coveuaot,  he 
was  entitled  to  a  decree,  and  the  judgaaent  below  dismissing  the 
complaint  was  reversed.^ 

■  Hftire  t).  Baker,  1  Selden  (N.  Y.),  367.  Foot,  J.,  dia«eiited  on  the  gronnd 
thta  the  plointiff^a  contentioD  iru,  he  dioDght,  coguicable  m  an  eqniMble 
defooce  in  the  acUon  on  the  covenuit. 
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(See  MiRSBALLiKa  Abskfs;  Purchaser.) 
ASSIGNEE, 

of  covenantee  has  no  right  of  action  on  broken  covenants,  855. 

bat  may  sue  in  name  of  his  covenantor,  357. 
when  affected  by  release  of  broken  o 
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WDEI. 

ASSIGNEE,  —  eonlmucd. 

right!  or,  how  afftcted  bj-  want  of  estate  to  support  covenant*,  361. 
effect  of  doctrine,  363. 

not  relieved  by  effect  or  doctrine  of  estoppel,  366. 
of  reversion,  covBoanta  in  leasehijld  are  binding  upon,  658. 
coald  not  take  advantage  of  warranty  implied  from  dedi,  G63. 

iditer  of  covenants  implied  from  coneeui  or  dttniai,  563. 
could  not  take  advantage  of  warranty  Doleas  named,  664. 
aiito'  of  CDvenanta  for  title,  564. 

(See  PcRcoasES.) 
ASSIGNMENT, 

of  leasehold  interest, 

form  of  covenants  in,  27. 
no  covenanta  implied  in,  463. 
ASSUMPSIT, 

action  of,  cannot  be  brongbt  on  covenants  for  title,  586. 
ASSURANCE.     (See  Fdrtber  Assdrikce.) 
ATTORNEY, 

liaUlity  of,  if  cCent  enters  into  unosual  covenants,  23,  n. 


BA2IKRTJPT, 

oaually  joins  with  assignee  in  conveyance  of  his  estate,  46. 
assignees  of,  what  covenants  demandable  from,  45. 
BAKKRUPTCY. 

of  vendor,  does  not  affect  eatoppel  created  by  covenants,  403. 
when  a  discharge  of  liability  on  oovenants,  534. 
BENEFIT, 

of  covenanta  for  title.     (See  Covsnants  70R  Tttlk.) 
BIQAMIS, 

statute  dt.     (See  Statutes.) 
BOND, 

when  consideration  can  be  inquired  into,  523,  693,  n. 
BREACH, 

assignment  of, 

on  covenant  for  seisin,  82-84. 

good  right  to  convey,  88. 
against  incumbrances,  114-116. 
for  quiet  enjoyment,  192-194.  * 

further  assurance,  202. 
of  warranty,  192-194. 
of  covenanti,  wben  right  of  action  vetted  in  personal  representatives  of 
ancestor,  661. 

when  in  heir,  562. 
of  contract,  damages  in  equity,  649. 
what  amounts  to.     (See  the  different  covenants.) 
BUILDING  COVENANTS, 

damages  on.     (See  Damaobb,  Measure  or.) 
BURDEN, 

of  covenanta  ibr  title.     (See  CoTiMANra  for  Title.) 
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on  coTenant  for  sdsia,  84. 

against  iacumbr&ncea,  114. 
plaintiff  must  prove  real  Tiloa 
of  incumbrance,  293. 
or   onl;   notalnal    damages 
can  be  recovered,  S94. 
for  quiet  enjoyment,  191. 
is  on  plaintiff,  194. 

but  may  be  gbiited,  194. 
is  on  purchaser  *ho  snrroii- 
dera  to  paramount  title,  160. 
of  wuranty,  194. 
alW  notice  of  action  of  piramonnt  claim,  219. 
effet-t  of  notice  to  covenantor  of  auit  on  ftdverae  claim,  228. 
"BY,  FROM  OR  UNDER." 

conttmctJon  of  wordi,  126. 


CALIFORNIA, 

covenants  impUed  b;  statute  in,  490. 
0 ATE  AT  EMPTOR, 
rule  of,  566,  n. 

applies  to  judicial  sales,  622,  n. 

but  not  to  partition  or  exchange,  622,  n. 

(See  Lb^bs  ;  Pdbcbaskr.) 
CESTUI  QUE  TRUST, 

covenants  by,  4fi. 
CHAMPERTY, 

doctrine  of,  68. 
bow  far  connected  with  that  of  actual  seis^in,  64. 
how  affecting  covenant  for  right  to  convey,  68. 
CHATrELS, 

implied  warranty  in  sale  of,  46,  81. 
when  warranty  after  sale  is  effectual,  466,  n. 
when  breach  of  warranty  is  defence  to  payment,  692. 
speciSq  performance  of  agreements  to  deliver,  651,  n. 
OSOSES  IN  ACTION.     (See  Covkmants  yon  TnxB,  extent  to  wbidi  they 

run  with  land.) 
CIRCUITT  OF  ACTION, 

doctrine  of  estoppel  rests  on  principles  of  preventing,  393. 
so  of  allowing  purchaser  to  detain  pnrcbase-money,  686. 
(See  Ebtoftsl.) 
COLLATERAL  WARRANTY.     (See  WiiuuBxir.) 
COLORAIK), 

no  covenants  for  title  implied  by  statute  in,  468. 
COMMENDATION, 

of  estate  by  vendor,  bow  &r  allowaUe,  673-675,  n. 
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COIUHON  RECOVERIES, 

origin  of,  9,  IQ,  n. 

inseparable  incident  to  eaUteg  tail,  10,  n. 

effect  of,  at  common  law,  384,  414. 
CONCEALMENT, 

If  hen  amounting  to  fraud,  569-581. 
CONDITION  OF  RE-ENTRY, 

implied  ii-om  excbange,  471. 
partition,  473. 
•  but  only  in  favor  of  coparcenerg,  474. 

CONNECTICUT, 

titles  in  Pennsylv&nia  derived  from,  70,  n. 

no  covenants  implied  hj  statute  in,  488. 
CONSIDERATION, 

wbat  is,  fo^  purchase-mone^,  GSS. 

distinction  between  total  and  partial  failare  of,  592. 
CONSIDERATION-MONEY, 

ii  evidence  of  value  of  land  at  time  of  sole,  235. 
but  not  conclusive  evidence,  257,  258. 

when  ullimate  measure  of  damages,  235- 

•mount  of,  maf  be  explained  by  parol,  258,  '685. 
but  not  against  assignee  without  notice,  3£il. 

inquir/  into,  not  precluded  by  covenants  in  deed,  687,  n. 
(See  VjLHAQes,  Ubisokb  of.) 

right  of  porchaser  to  detain.     (See  Pdkchasb-Mojsbt.) 
CONSTRUCTIVE  EVICTION.     (See  EvitrnON.) 
CONTINGENT  LIABILITY, 

execntor  not  bound  to  retain  assets  to  meet  future,  656,  n. 
CONTRACT, 

to  give  good  and  sufficient  deed,  bj  what  complied  with,  40,  41. 
'  difference  between  executory  and  eiecnted,  42,  665. 

when  covenant  against  incumbrances  qualified  by  subject-matter  of,  113. 

for  sale,  damages  on  breach  of,  234,  n. 

when  purchaser  entitled  to  rescind,  on  breach  of  covenant  for  seisin,  268. 

performance  of,  sealed,  maj  be  dispensed  by  parol,  S50. 

when  rescinded  by  fraud  of  vendor,  667-581. 

when  reformed  in  equity,  697. 

(See  AOBEXMRKT.) 
CONTRIBUTION, 

when  enforced  in  equity,  666. 

not  in  fiivor  of  grant«e  of  voluntary  deed,  666. 
CONVEYANCE.     (See  Dbed.) 
COPARCENERS, 

implied  warranty  in  partition  by  writ  between,  467,  474,  475. 

in  deed  of  partition  of,  no  warranty  implied,  476. 

must  join  in  actions  of  covenant,  56p. 
COSTS, 

of  defending  covenantor's  title,  when  recoverable,  305-S12. 
coansel  fees  and  otlier  expenses,  309-312.  ' 

when  notice  to  covenantor  necessary  to  recover,  S09. 
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COUNSEL. 

draft  of  furtber  utunnce  submitted  to,  195. 
fees  of,  when  recoTerable  bv  purchaser  u  d&niRgea,  306-312. 
COVENANT  TO  STAND  SEESED  TO  USES, 

at  law,  veat«d  eatste  DecessaTy  to  Talidity  of,  417,  n. 
-when  equity  enforces  coveD&utB  to  dispose  of  fatnre  ertatea,  417,  r. 
COVENANTEE.     (See  Equitt  ;  Pohcbaseb.) 
COVENANTOR. 

not  liable  for  inoumbraace  excepted  from  deed,  122. 

acts  of,  to  coiutitute  breach  of  corenfttita  for  quiet  enjojrment  and  of  war 

rant}',  malt  be  done  under  asiumption  of  right,  136. 
nibteqaent  deed  of,  do  breach  of  covenants  in  prior  conTeyance.  137. 
liability  of,  on  coreoaDts  against  the  acts  of  particularly  named  persona 

139. 
^ect  <^  notice  to,  of  acUon  on  paramount  title,  219. 

to  prosecute  title,  220. 
notice  to,  muat  be  given  in  r«aionable  time,  224,  n. 

must  be  allowed  benefit  of  all  defences  covenantee  could  have  made.  224,  it 
(And  see  VEMimit.) 
COVENANTS  FOB  TITLE, . 
introduction  of,  16.  IT. 
their  number,  17. 
the  usual.  21. 

in  America,  not  applied  to  pniposes  of  collatenl  warranty.  21. 
when  vendor  must  give,  23, 
importance  to  solicitors,  23.  n. 
in  England,  form  of,  25.  4S3. 

concise  form  of.  26.  n.,  483,  n. 
form  in  lease,  27. 
in  America,  form  of,  28. 

in  ground-rent  deeds,  26.  n. 
in  New  England.  29. 
in  sale  of  leaseholds  are  qualified,  32. 

practice  in  England  in  vesUng  benefit  of.  in  purcbaser*,  33. 
by  fiduciary  vendors,  43. 
when  demandable  from  trustee,  53. 
when  limited  to  estate  conveyed,  199,  524. 
in  action  on,  fraud  of  vendor  cannot  increase  damages,  238. 
extent  to  which  they  run  nitb  land,  313-374. 
what  covenants  ruu  with  land,  813. 

common-law  rule  prohibiting  assignment  of  ehote*  in  atMoa,  313. 
statute  of  quia  tmptora,  314. 

distinction  between  benefit  and  burden  of  covenants,  Slfi. 
ancient  warranty  ran  with  land,  316. 

descended  to  heir,  318. 
antil  breach  all  covenants  run  with  land,  318. 
distinction  taken  in  America  between  different  covenants,  318. 
covenant  for  seisin,  819. 

wdght  of  American  authority  does  not  run  with  land.  820. 
origin  of  doctrine,  819,  n. 
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COVENANTS  FOR  TITLE,  —  eonKnaed. 

oue«  upon  which  it  is  suppoied  to  rest  explvoed,  321. 
in  England  all  covenants  rua  with  land,  S24. 
English  rule  adopted  in  many  Sutes,  32S-333. 
for  right  to  convey,  does  not  run  with  land,  88. 

OOTenant  against  incumbrances  does  not  run  with  land  in  America,  89, 
833. 
States  in  which  different  rule  is  held,  S$3. 
when  joined  with  prospectiTe  covenant,  334. 
covenant  for  further  assurance, 

rnns  with  land  antil  ultimat«  damage  sustained,  361. 
of  non-claim, 

same  effect  as  covenant  of  warranty,  361. 
except  in  Maine,  361. 
covraianta  for  quiet  enjoyment  and  of  warranty, 
run  with  land,  331. 

past  by  voluntary  or  involuntary  alieuadon,  334. 
benefit  of,  passes  to  purchaser  at  sheriff's  sale,  334. 
practice  in  England  of  vesting  in  purchaser,  330. 
divi«ibility  of,  336. 

Preston's  opinion,  336. 
Sugden,  cotttra,  336. 
who  entitled  to  benefit  of,  when  estate  is  divided,  337,  338. 
limitations  of  liability  of  vendor  upon,  338-341. 
how  far  benefit  of,  passes  U)  mortgagee,  341-347. 
release  of  covenants  running  with  land,  348-354. 
broken  when  made,  369-361. 
merger  of,  949. 

right  of  assignee  to  sue  in  name  of  covenantor,  367.  . 
how  affected  by  statotes  of  limitation,  360. 
when  want  of  estate  affucta  rights  of  assignee  of,  362. 
effect  of  doctrine,  361. 
not  avoided  by  effect  of  doctrine  of  estoppel,  365. 

but  deed  of  grantor  in  possession  carries  benefit  of,  367. 
operation  of,  by  way  of  estoppel  or  rebutter.     (See  Estoppsl.) 
how  limited  or  restrained  by  otiier  covenants  — 

I.  when   preceding  restrictive   words,    extend   to  all   the   covenants, 
498-506. 
exceptions,  606-614. 

3.  when  subsequent  limited  covenant  will  not  lestrnin  preceding  gen- 

eral one,  514-519. 
8.  when  preceding  general  covenant  will  not  enlarge  subsequent  lim- 
ited one,  519-S20. 

4.  when  restrictive  words  do  not  operate,  the  covenants  being  of 

different  natures,  520. 
how  limited  by  express  agreement,  521. 
how  limited  by  description  in  deed,  623. 
when  limited  by  estate  conveyed,  199,  524. 

not  unless  such  intention  appears  in  the  deed,  528. 
when  liability  on,  discharged  by  bankruptcy,  534. 
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712  IHDBZ. 

COVENANTS  FOR  TITLE,— eonft'nwd. 
'  when  joint  and  sever&l,  636,  S57. 
create  a  specialty  debt,  643,  660,  n. 
how  affected  b/  statute  of  limitationa,  557.   - 
whenjieir  entitled  to  take  advantage  of,  56t.  • 

peraonal  repreMDtatives,  562. 
what  is  the  conaideratioD  Tor,  588. 
irtien  reformed  in  eqjaity,  521,  696. 

(See  EqtnTT.) 
when  implied.     (See  Iuplied  Covkhants.) 
pun^saer's  right  to  detain  purchaie-monej  for  breach  of.     (See  PcJK- 

CHIBE-MONET.) 

jnrisdictioQ  in  equity  orer.     (See  Equitt  ;  Injukction  ;  RBFOKtUTiox ; 

SPBCIFtC  PBRFORMaNCS.) 

for  further  assurance.     (See  Furthkr  Assuramcb.) 

Bgunst  incumbrance.     (See  INCUMBRANCE.) 

of  non-claim.     (See  Noh-claim.) 

for  quiet  enjoyment.     (See  Quikt  EKJOrmNT.) 

right  to  convey.     (See  Right  to  Convbt.) 

seisin.     (See  Seisin.)' 

of  warranty.     (See  Wabramtt.) 

(And  see  Pdrchabkr;  Vbmdob.) 


DAM, 

when  breach  of  covenant  agitinst  incumbrances,  108. 
DAMAGES, 

when  purchaser's  right  to,  affected  by  bankruptcy  of  vendor,  534. 
married  women,  when  liable  for,  538. 
when  awarded  in  equity,  649. 
DAMAGES,  MEASURE  OF, 

on  ancient  warranty,  15,  233,  257. 

on  contract  for  sale,  234,  n.    . 

in  writs  of  dower,  246. 

on  covenant  for  seisin  and  right  to  convey,  2S5. 

limited  by  consideration-money,  235. 

value  of  land  at  time  of  sale.  235. 

increased  value  of  land  not  recoverable,  235. 
nor  impTOTements,  2S6. 

cannot  be  increased  in  action  on  covenant  by  irand  of  vendor,  231 

neitlier  vendor  nor  purchaser  concluded  by  consideration  clause,  ! 

only  prima  facie  evidence  of  amount  paid,  258. 

may  be  explained  by  parol,  S56. 

damages  may  be  increased  or  diminished  by  amonnt  paid,  S59. 

evidence  of  value  of  hind  where  no  consideration  appears,  261. 

on  technical  breach  of  covenant  for  seisin,  262. 

rule  in  England,  264. 

rocovery  of  nominal  damages  a  bar  to  subsequent  action,  263. 
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DAMAGES,  MEASURE  OF,  — contbmed. 

if  poaiewioD  has  ripened  into  valid  title,  onlj'  nominal  damages  given, 

265. 
where  posBesaion  ib  nndiaturbed,  365. 

differs  iu  tUa  respect  from  coTenant  for  quiet  eojofment,  265. 
when  purchaser  can  consider  contract  as  rescinded,  266. 
when  after-acquired  title   enuring  by  estoppel  reduces  the  damages, 

266. 
when  equity  will   compel  purchaser  to  receive  after-acquired  title  in 

reduction  of  damages,  266-275. 
option  of  recovering  damages  or  accepting  title  should  be  purchaser's, 

not  vendor's,  273. 
after  breach  of  covenant,  title  bj  estoppel  cannot  be  forced  upon  pur- 
chaser against  his  will,  277. 
when  recovery  of  substantial  damages  revest*  the  title  in  covenantor, 

280. 
reconveyance  by  purchaser,  when  necessary,  281. 
execution,  when  stayed  until,  281. 
when  decreed  in  equity,  382. 

npan  partial  breach,  purchaser  recovers  pro  fonJo,  283. 
evidence  of  relalive  value  of  part  lost,  admissible,  281. 
upon  partial  breach,  contract  not  rescinded,  287. 
on  covenant  against  incumbrances, 
in  covenant  of  indemnity,  288. 
nominal  damages  for  nominal  loss,  288. 
measured  by  actual  loss,  288. 
verdict  for  defendant  in  actioo  bejhre  loss,  no  bar  to  recovery  qfier  loss, 

290. 
but  nominal  damage  bars  future  action,  290. 
reason  therefor,  290. 
when  incumbrance  cannot  be  removed,  estimated  by  injury  sustained, 

291. 
motive  of  purchaser  not  admissible  in  evidence,  291,  n. 
when  incumbrance  is  easement,  291. 

right  of  way,  292. 
term  of  years,  292. 
life-estate,  293. 
where  incumbrance  can  be  removed,  293. 

plaintiff  recovers  amount  fairly  paid,  293. 

subject  to  burden  of  proving  real  value  of  incumbrance,  294. 

of  which  amount  paid  is  not  evidence,  294. 

and  if  not  proved,  only  nominal  damages  recoverable,  294. 

but  in  some  estates  the  amount  paid  must  net  exceed  the  coosidera- 
tion-moncy  and  interest,  295. 

oii(<rin  others,  237. 
on  covenant  for  further  atanrance, 

redress  generally  sought  in  equity,  298. 

mere  refusal  to  execute  furtlier  assurance  entitles  plaintiff  only  to  nomi- 
nal damages,  800. 
unless  the  ultimat«  damage  be  sustained,  300. 
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DAMAGES,  MEASURE  OT .  —  eotUinued. 

on  coventnta  for  quiet  enjojoHjnt  and  of  warrantj', 
in  EngUnd,  236. 


in  HHoe  Statei  meuured  by  nlue  of  luid'at  time  of  enctioi),  239. 

weiglit  of  aatboritf  is  contra,  240. 

authorities  axpUioed,  244. 

motiTe  of  purcluuer  cannot  iocreue  damagesi  351. 

exceptions  — 

1.  leases,  251. 

Engliah  rule,  252. 

IB  Tslue  of  term  lost,  252. 

followed  in  America,  254. 

2.  ground  rentR.  256. 

interest  upon  consideration- money,  when  allowed,  300-S04. 

limited  to  amount  of  mesne  profits,  300. 
taxed  costs  of  suit,  when  allowed.  SOS. 
costs  as  between  par^  and  party,  306,  n. 

when  dependent  upon  notice  being  given  to  coTsnantor,  306-308. 
counsel  fees,  wben  allowed,  909-312. 
expeoies  of  suing  trespassers  not  allowed,  813. 
nor  those  incurred  in  suing  coTenaator,  S12. 
DEBT, 

meaning  of  word,  in  statute  of  fraudulent  detrises,  652. 
coTCnanti  for  title  create  a  specialty,  543,  660,  n. 
distinction  between  covenants  and  bond,  546. 
DEBTS, 

liability  of  land  for  payment  of,  547. 
DECEDENT, 

at  common  law,  covenants  did  not  bind  devisee,  550. 
(See  Dxvibeb;  Ukui.) 
DECEIT, 

action  of,  when  it  lies,  573,  n. 
DECLAEATION, 

plaintiff  may  recover  on  good  counts  in,  although  others  are  defective,  84. 
ill  action  on  coTenantagainstinoumbrances,  must  set  tbrlhinonmbiauce,  111. 
form  of,  115,  ». 
for  quiet  enjoyment  and  of  warranty,  must  aver  dis- 
turbance under  paramount  title,  192. 
Diiist  state  title  to  have  existed  before  convey 

■nee,  193. 
but  need  not  set  it  forth  psrticnlariy,  199. 
form  of,  193,  n. 
for  further  assurance,  202. 
when  paramount  title  need  only  be  substantially  set  forth,  114. 

warranty  implied  from,  at  common  law,  457. 
created  general  warranty  during  life  of  feoffor,  460. 
how  affected  by  statutes,  459. 
assignee  could  not  take  advantage  of,  669. 
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DE  BONIS, 

efTect  of  atatate,  upon  wirraotf,  b. 
DEED, 

luiuU  coTenuta  in,  25. 

sboold  Dot  be  puncttiBted,  26,  n. 

fonn  of  covenuita  in,  26,  28. 

of  leaiehold  intereat,  vendor's  coTenanta  in,  82. 

form  of,  in  MMMchuKtta,  96. 

by  a  State,  no  covenants  io,  62. 

not  invitidated  hj  adTene  poueMJon,  68. 

hy  minor,  breach  of  covenant  for  right  to  eonrey,  80,  n.,  87. 

aliier  of  coTenant  for  Kisin,  80,  n. 
tmder  power,  covenanU  in,  87. 

■absequent  convejance,  no  breach  of  coveoanta  in  prior,  137. 
when  enrolment  of  prior  conveyance,  breach  of  covenants  in  tabseqnent, 

139. 
consideration  of,  may  be  proved  hj  parol,  366. 

but  not  against  an  astignee  without  notice,  861. 
when  grantee  of  part  of  estate  entitled  to  sue  on  covenants  in,  837. 
when  releaae  of  covenants  in,  is  effectual,  848,  369. 

where  no  ri^t  of  action  on  covenants  in  former  conveyance  paaseahy,  855. 
of  grantor  in  poaaesiion  carries  benefit  of  cDvenanta  running  with  land, 

367. 
of  feoffment  passed  subsequent  title  by  estoppel,  384. 

toiler  of  grant  or  release,  386. 

or  of  conveyances  nnder  atatuEe  of  Uaea,  887. 
when  transferring  after-acquired  title  by  estoppel.     (See  Estoppkl.) 
no  estoppel  when  merely  interest  of  grantor  conveyed,  39S. 

nor  of  title  acquired  u  trustee,  999. 

nor  when  imperfectly  executed,  399. 

when  by  married  women,  401,  402,  636,  n. 
by  a  State  when  estoppel  created,  408. 
no  estoppel  when  in  violation  of  a  statute,  407. 

nor  wben  fraudulent,  407. 
of  covenant  to  stand  seised  to  uses,  when  vested  estate  necessary  to  va- 
lidity of,  417,  n. 
of  bai^in  and  sale  by  tenant  for  life  no  discontinuance,  417,  n. 
of  lease  and  release  when  introduced  into  English  conveyancing,  481. 

does  not  transfer  title  by  estoppel,  437. 
of  partition,  no  implied  warranty  in,  476,  478. 
bow  covenants  for  title  limited  by  agreement  in,  620. 
description,  623. 
estate  conveyed,  634-fiSO. 
when  covenants  of  married  woman  in,  bind  her,  636-641. 
when  avoided  by  misrepresentations  or  concealment  of  vendor,  669-681. 
when  failure  of  consideration  can  be  shown  in,  686. 

not  precluded  by  covenants,  687,  n. 
when  voluntary  covenants  in,  enforced  in  equity,  669-.G68. 
when  reformed  in  equity,  697. 


by  Google 


716  IMDBZ. 

DEED-POLL, 

wb«n  covenant  will  lie  againat  grantee  ander,  462,  n. 
DEFAULT, 

when  breauh  of  oovenant  for  quiet  enjojtneQt,  130. 
DEFECT, 

notice  of,  no  defence  to  action  on  coTenanti,  116-132. 
(See  Estoppbl;  Pdrghaaer;  Title.) 
DEFINITIONS, 

of  covenant  for  fnrtber  aMnrance,  195. 
against  incumbrances,  95. 
for  quiet  onjoTment,  126. 
of  evictwn,  144. 
DELAWARE, 

covenants  implied  bj  atatnte  in,  491. 

statntoiy  provisions  as  to  liability  of  married  women  in,  639,  n. 
DEMISE, 

covenant  implied  from,  151,  461. 
DESCENT. 

what  covenants  demandable  when  vendor  takes  bj,  32. 
DEVISE. 

what  covenants  demandable  when  vendor  takes  bj,  33. 
DEVISEE, 

liabilitj  of,  at  common  law,  650. 
how  aBect«d  bj  statute  of  fraudulent  devises,  651. 
recent  le^slation  in  England.  652. 
construction  of  statutes,  662. 
rights  of,  on  covenants  for  title,  562. 

on  joint  and  several  covenants,  560,  n. 
DISCONTINUANCE, 

when  produced  hj  warrantj,  417,  n. 
DISPOSSESSION, 

□nder  paramount  title  is  evicUon,  146. 
DISSEISIN.     (See  W*RRiNTT.) 
DISTURBANCE. 

mnst  be  lawful  to  constitute  breach  of  covenants,  133. 

exceptions,  135,  140. 
must  be  under  paramount  title,  145. 
DIVISIBIIJTr, 

of  covenants  for  title,  Preston's  opinion  against,  836. 
Sugden's.  contra,  S36. 
adopted  in  America,  337. 
DOUBTFUL  TITLE, 

purchaser  not  compelled  to  accept,  42,  n. 
DOWER. 

no  breach  of  covenant  for  seisin,  80. 

aliler  of  covenant  against  incnmbrances.  96. 
measure  of  damages  on  wnt  of,  246. 
in  action  of,  purchaser  not  estopped  to  deny  grantor's  title,  464. 
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EASEMENT, 

when  breftch  of  covenant  for  seiain,  78-80. 

covenant  agKinst  incumbroncBa,  100. 

damages  when  incumbniDce  is,  291. 
EJECTMENT, 

in  Pennflylvania,  ia  brought  npon  equitable  title,  134,  n. 
ELECTION, 

doctrine  of,  982. 
ELEGIT, 

only  ezecution  on  lands  hj  statute  of  WeKmioBter,  642. 
ESIANCIPATION  PROCLAMATION, 

no  breach  of  wurantj  in  sate  of  slaves,  141. 
EMINENT  DOMAIN, 

exercise  of  no  breach  of  covenants  for  title,  140,  185. 
ENJOYMENT.     (See  Qoibt  Ehjoymbht.) 
ENROLMENT, 

of  prior  deed,  breach  of  covenants  for  aeiaia  in  subseqaent  conveyance, 
189.  n. 
ENTRY, 

under  paramoant  title,  is  eviction,  146. 
EQUITABLE  ESTATE, 

when  oinier  of,  covenants  for  the  title,  46. 
EQUITIES, 

assignee  not  affected  by  unknown,  360. 
EQUITY, 

suit  in,  when  breach  of  covenant  for  quiet  enjoyment,  148. 

when  rales  in  regard  to  eviL'tion  relaxed  in,  176. 

when  purchaser  compelled  lo  accept  title  hy  estoppel  in  mitigation  of  his 
damages,  267-275,  424. 

will  not  deprive  parchaser  of  his  right  to  damages,  S73,  424,  661. 

when  reconveyance  after  recovery  of  damages  decreed  in,  282. 
'  when  mortgagor  entitled  to  benefit  of  covenants  in,  846. 

enfoices  covenants  to  dispose  of  futnre  acquisitions,  417,  n. 

when  conveyance  of  after-acquired  title  decreed  in,  421-443. 

bill  in,  is  proper  remedy  on  implied  warranty  in  partition,  479. 

doctrine  of  election  in,  632. 

when  married  women  liable  on  covenants  in,  640. 

when  contract  rescinded  by  fraud  of  vendor,  669-681. 

remedies  on  breach  of  contract  in,  618. 

when  damages  awarded  in,  648. 

Lord  Cairns'  Act,  648. 

Sir  John  Rolt's  Act,  649. 

specific  performance, 
origin  of  doctrine,  660. 
of  chattels,  661,  n. 
of  doubtful  title,  42,  n. 
of  covenant  to  build,  662. 
when  enforced  on  principles  of  quia  timtt,  6S2. 
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EQUHT,  —  eontintud. 

■pacific  perrorinvice, 

of  CO^enftnti  of  indemnity,  652. 

relief  not  granted  on  mere  kpprebension  of  dftmage,:6S4. 
of  coreuant  for  further  asiurance,  652,  666. 
Dot  enforced  when  effect  ia  to  defeat  intention  expreaaed  in  deed, 
668. 
in  admini»t«ring  or  mtnliallnig  aiaets,  669. 
will  enforce  covenants  whether  voluntaiy  or  not,  659. 
grantee  ia  entitled  to  prove  aa  apedalty  creditor,  648,  660,  n. 
of  Toluntary  covenanta,  refbsed,  663. 
nor  will  contribution  or  exoneration  be  decreed,  666. 
injunction, 
at  lait  of  covenantor,  669-674. 

of  covenantee, 
unless  purchaser  bas  present  right  to  damages,  collection  of  purcbase- 

money  will  not  be  enjoined,  674. 
nor  wiL  contract  be  rescinded,  681. 

local  practice  in  Virginia,  682. 
knowledge  of  incumbrance  bars  relief,  68S. 
but  where  purchaser  is  entitled  to  damages,  equity  interferes,  684. 

statutory  provisions  in  Missouri,  688. 
when  inaolvency  or  non-residence  of  vendor  sufficient  to  grant  relief. 


wben  all  parties  are  before  the  court,  69S. 
reformation, 

by  reason  of  fraud  or  mistake,  521,  696. 
difficulty  is  in  lufficiency  of  proof,  697. 

distinction  between  doctrines  enforced  at  law  and  in  eqiu^,  702. 
decision  under  statutes  abolishing  such  distinction,  704. 
EQUITY  OF  REDEMPTION, 

in  England  and  Kentucky  benefit  of  covenants  does  not  pass  with,  341. 

eoaira  in  United  Sutea  generally,  342-348. 
relief  granted  to  mortgagor  in  equity,  846. 
ESTATE, 

covenants  qualified  by  nature  of,  113, 199,  624-530. 

when  divided,  in  England  eacb  owner  may  sue  on  covenants,  397. 

rule  in  Pennsylvania,  338. 
doctrine  that  want  of,  defeats  assignee's  right  to  benefit  of  covenants,  36S> 
effect  of  doctrine,  364. 
no  longer  law,  369. 
passed  by  estoppel  at  common  law,  by  feoffinent,  fine,  common  noonrj 
or  lease,  A8i. 

eonira  by  grant  or  release,  386. 
nor  by  conveyance  under  statute  of  Uses,  386. 
(And  see  Estoppel.) 
could  not  be  enlarged  by  warranty,  415, 

nor  by  covenants  for  title,  443,  668. 
when  purchaser  entitled  to  conveyance  of  afler-aequired  title,  421-443. 
when  subsequent  titie  is  forced  on  purchaser  nolaia  votau,  424 
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purchuer  not  estopped  bj  accepUnca  of,  453. 

unlegs  he  wm  posieiied  of  Tilid  title,  4C6. 
when  muried  wom&ii  liable  on  coven&iiU  in  conveyuice  of  her  aeparste, 
640. 
ESTATE  FOR  LIFE, 

when  breach  of  covenant  for  Kiiin,  78. 


life  tablet  admiMible  to  ihow  valee  of,  293. 
ESTATE  FUB  YEARS.     (See  Luas.) 
ESTATE  TAIL, 
origin  of,  6, 

effect  of  warranty  of  tenant  in  tail,  6. 
collateral  warranty  introduced  to  defeat  7,  8. 
common  recovery  inseparable  incident  to,  10,  fi. 
when  breach  of  covenant  for  Beisin,  78. 

no  diacontin  Dance  by  alienation  by  tenant  in  tail  with  covenant  of  war- 
ranty, 211,  n. 
will  not  be  enlarged  into  fee  by  doctrine  of  eetoppel,  448,  658. 
ESTOPPEL, 

by  judgment,  2S5,  n. 

when  title  enuring  by,  reduce*  purchaser's  right  to  damages,  266-377. 
doctrine  of,  does  not  enlarge  right  of  assignee  when  no  estate  passed,  365, 
at  common  law,  by  what  caused,  S83. 
extraordinary  effect  of,  384. 
grant  or  release  did  not  pass  estate  by,  385. 
nor  conveyancei  under  the  statute  of  Uses,  386. 
by  recitals,  388. 
operation  of  covenants  by  way  of, 

difference  between  ordinary  and  extraordinary  effect  of,  339. 
afler-acquired  title  does  not  pass  unless  deed  contains  covenants,  390. 

statutory  provisions  in  different  States,  891,  n. 
when  deed  contains  certain  covenants  (he  afier-aoqnired  estate  paaaes 

-as  if  transferred  by  deed,  392. 
based  on  the  ground  of  preventing  circuit  of  action,  393. 
not  created  in  Maine  or  New  York  by  covenant  of  non-claim,  217,  393, 
409. 
but  this  construction  not  generally  adopted,  SI7,  410. 
nor  when  conveyance  is  only  of  interest  of  grantor,  393. 
nor  by  covenant  of  seisin  when  satisfied  by  tortious  seisin,  895. 
nor  where  covenants  are  extinguished,  S95. 

nor  where  aller-acquiied  estate  is  not  within  the  terms  of  the  cove- 
nants, 396. 
nor  when  subaeqnent  title  is  acquired  by  disseisin  of  grantee,  followed 

by  adverse  possession,  398. 
nor  when  aner-acquired  estate  is  held  in  different  right  from  that  con- 
veyed, 399. 
exceptions  to  rule  that  doctrine  is  based  on  ground  of  preventing  cir- 
cuity of  action  — 
I.  where  question  arisei  between 'aasigneei  of  different  title,  401. 


by  Google 


720  niDBx. 

ESTOPPEL,  —  eonlinued. 

2.  coTeuanta  of  mamed  women,  401. 
9.  grants  by  Statei,  402. 

contrary  doctrine  in  North  Carolina,  403. 
4.  where  covenantor  is  bankrupt,  40S. 
in  Massachusetts  covenants  barred  by  statute  of  limitations  operate  fay 

estoppel,  403. 
when  covenant  of  warranty  transfers  after-acq  aired  title,  404. 
not  when  implied  from  partition,  406,  479. 
nor  where  estoppels  are  mutual,  407. 
nor  in  conveyance  prohibited  by  statute,  407. 
nor  in  fraudulent  deed,  407. 
when  covenant  for  further  assurance  operates  by  estoppel,407,  408. 
seisin,  408. 
right  to  convey,  408, 
quiet  enjoyment,  408. 
implied  from  "  grant,  bargain  and  sell,"  410. 
doctrine  applied  to  other  covenants  than  those  for  title,  411. 
origin  of  doi^trine,  412. 
passages  from  Littleton  and  Coke  on  which  it  is  snpposed  to  be  founded, 

412. 
passages  explained,  413-417. 
grounds  upon  whiuh  cases  can  be  rested,  418. 

1.  that  covenants  operate  merely  as  personal  rebutter,  418. 

2.  that  their  effect  is  as  if  particular  recital  had  been  introdnced, 

418. 
difference  between  effect  of  covenants  operating  as  rebutter  and  traos- 
ferring  estate,  419. 

1.  between  purchaser  and  vendor,  419. 

subsequent  title  would  relate  back  to  original  conveyance,  420. 

in  action  on  covenant  of  warranty  verdict  would  be  for  defend- 
ant, 421. 

on  covenant  for  seisin  only  nominal  damages,  421. 

when  subsequent  title  farced  on  purchaser  tuUnt  voUtu,  265- 
277, 424. 

2.  between  purchasers  from  same  grantor,  4S7. 

doctrine  violates  registry  laws,  428. 

when  estate  is  transferred  against  subsequent  purchaser  withont 
notice,  429. 
doctrine  in  Pennsylvania,  430-435. 

England,  436-443. 
estate  will  not  be  enlarged  beyond  that  intended  to  be  conveyed,  443. 
result  of  cases,  445. 

purchaser  not  estopped  by  covenants  in  purchase-money  mortgage,  449. 
nor  by  acceptance  of  estate  conveyed,  453. 

unless  possessed  of  the  valid  title  at  time  of  conveyance,  455. 
not  estopped  from  denying  accuracy  of  recitals  of  title,  456. 
EVICTION, 

it  of  seisin,  83. 
I,  135. 


by  Google 


INDEX.  721 

EVICTION',  —eoraimied. 

exceptions,  136-140. 
netxsMtj  to  coDBtitute  breach  of  covetuntt  for  quiet  enjojrment  and  of 

warranty,  144. 
defiaitioD  of,  144. 
actuil,  need  not  be  hy  legal  procem,  144. 

must  be  by  paramount  title,  145. 

when  by  actual  entry  and  diapOBseiBion,  146. 

by  oueter  in  paw,  146-161. 
doctrine  in  Misaia^ippi,  148,  n. 


by  inability  to  obtain  poBsesiioD,  151-168. 
rule  apjilied  to  uncultivated  lands,  154. 

by  compulnory  purchase  or  lease  of  paramount  title  after  its  establishment 
by  judgmeot,  168. 
analogy  to  rule  prohibiting  tenant  from  denying  landlord's  title,  169. 
analogy  fails  between  vendor  and  vendee,  160. 
no  diatinution  between  lease  and  purchase  of  paramonnt  title,  166. 

by  compuUory  lease  or  purchase  of  paramount  title  before  its  establish- 
ment by  judgment,  16S. 
doctrine  in  Kentucky,  173. 

when  ill  parties  are  before  a  court  of  equity  rules  in  regard  to,  are  re- 
laxed, 175. 

distinclion  between  the  different  covenuits  regarding,  176. 

paramount  title  must  be  adveraarily  asserted,  176. 

where  loss  is  of  somethiag  which  represents  the  land,  181-190. 
by  diversion  of  stream  of  water,  181. 

review  of  cases  upon  subject  of,  191. 

not  neceanary  io  warranty,  213. 

when  record  of  adverse  suit  is  evidence  of,  229. 

measure  of  damages  for,  239-244. 
authorities  explained,  244. 

of  purchaser,  entitles  him  to  detain  unpaid  pnrchase-money  at  law,  691- 
611. 
and  in  equity,  676-684. 
EVIDENCE, 

that  incumbrance  was  to  be  excepted  from  covenants,  not  admissible,  119, 
260,  n. 
when  admitted  to  prove  that  purchaser  agreed  to  discharge   incum- 
brance e,  461. 

that  adverae  title  was  not  derived  from  covenantor,  227. 

wBen  eviction  is  proved  by  record  of  adverse  suit,  229. 
paramount  title  proved  by  snch  record,  230. 

of  value  of  land,  when  consideration  is,  236. 
but  this  not  conclusive,  257. 

to  contradict  consideration  clause  when  admissible,  268,  361. 

as  to  value  of  laod  when  no  consideration  appears,  261. 

of  relative  value  of  land  lost,  284. 

life  tables  admissible  in,  284,  r>..  299. 

motive  of  purchaser  not  admissible,  291,  n. 
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EVIDENCE,  —amtirtued. 

when  plaintiff  must  prore  real  ralue  of  incumbrance,  298. 

amount  pad  no  proof,  294. 
ofaet-ofi;  wbcD  allowed,  £83. 

when  partial  or  total  failure  of  consi  'oration  can  be  ehown,  698,  n. 
when  sufficient  to  reform  contract*  in  equity,  697. 
when  contract  reformed  by  parol,  697. 

(See  the  MTeral  coTenant«.) 
BXCAMBIUM, 

when  warranty  implied  firom  um  of,  471. 
EXCEPTED  INCUMBRANCES.     (See  Imcimbeiscbs.) 
EXCHANGE, 

warranty  implied  &om,  471. 
aboliehed  in  England,  473,  n. 
EXECUTED  AND  EXECUTORY  CONTRACTS, 

different  doctrines  that  govern,  42,  £65. 
EXECUTION, 

after  recovery  of  damage*,  when  stayed  until  reconveyance,  281. 
EXECUTOR, 

what  covenant  demandable  from,  43. 
rights  of, 
never  mcceeded  to  warranty,  318. 
conlra  of  covenants  for  title,  S18. 

entitled  to  benefit  of  covenants  broken  in  lifetime  of  decedent,  663. 
liability  of, 
at  common  law,  covenantee  might  sue  heir  or,  £43. 

how  altered  in  United  States,  516-648. 
real  estate,  when  assets  in  hands  of,  646. 
bound  by  covenants  of  decedunt,  664. 
no  distinction  whether  covenants  broken  before  or  after  testator's  death, 

654. 
not  bound  to  retain  assets  to  meet  future  contingent  breaches,  566,  n. 
(See  CoTKKANTe  for  Tftlb,  extent  to  which  they  run  with  land.} 
EXECUTORY  CONTRACT.     (See  Comthact.) 
EXONERATION, 

when  allowed  n  equity,  665. 
not  in  favor  of  voluntary  grantee,  666. 
EXPENDITURE.     (See  Costs  ;  Improvkmknt8.) 
EXPENSES, 

personal,  &c.,  when  recoverable  as  damages,  305-312. 
EXPRESS  COVENANTS.  (See  Implied  Covknamts.) 
EXTINGUISHMENT, 

of  covenants,  by  grantor  becoming  invested  with  estate  conveiyed,  349, 

863. 
when  covenants  are  satisfied  no  estoppel  created,  395. 


FAILURE  OF  TITLE, 

right  to  recover  or  detain  purchase-money  by  reason  of.  (See  FubcbisK' 

MOMET.) 
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FEES. 

of  couDBel,  when  recoTerable  u  iamagea,  305-SlS. 
FEMES  COYEBT.     (See  Mabbied  Wombn.) 
FENCES, 

when  breach  of  ooven&nt  for  aeiain,  79. 

ftgainat  iDcumbrancea,  98. 
FEOFFMENT, 

effi<'acj  of,  at  common  law,  884. 
created  an  estate  rightfuUj  or  wroogfiilljr,  4l8. 
FIDUCIARY  VENDORS, 
luoa)  covesanta  of,  43. 
do  not  coTenant  for  further  aamrance,  44. 
can  limit  their  liabilitj  on  coTenautg,  fil. 
FINE, 

when  covenant  for  fhrther  aMursnce  extends  to  bujing,  198. 
at  common  law  passed  estate  bj  estoppel,  384, 

created  an  estate,  414. 
married  women's  liability'  on  covenants  in,  537. 
specific  performance  of  contract  to  buj,  662. 
FLORIDA. 

DO  coTenanU  for  title  implied  \>j  Statute  in,  488. 
FORMER  RECOVERY, 

when  bar  to  subsequent  action,  290. 
FORMS, 

of  covenants  for  title, 
in  England,  25,  483. 
in  America  generall}',  28. 
in  Massachusetts,  36. 
bj  trustee,  44. 
of  declaration  in  action  on  covenant  against  incumbrances,  115,  n. 
for  quiet  enjoyment,  193,  n. 
FRAUD, 

in  absence  of,  when  covenantee  not  allowed  to  prove  that  recovery  was  had 

under  panunonnt  title,  219. 
cannot  increase  the  damages  in  action  of  covenant,  338. 

remedy  of  purchaser,  245. 
deed  made  in,  creates  no  estoppel,  407. 

when  concealment  or  misrepresentation  by  vendor  amounts  b. 
distinction  between  allegatio  falsi  and  suppre»»io  veri,  576,  n 
when  covenants  reformed  10  equity  for,  696. 
FRAUDULENT  DEVISES, 

statute  of,  544,  551. 
FREEHOLD, 

could  not  pass  without  liveiy  of  seisin,  63. 
except  in  case  of  fines,  53,  n. 
FULL  COVENANTS, 

what  are,  27. 
FURTHER  ASSURANCE, 
covenant  for, 
form  of,  25,  28. 
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FUBTHER   ASSURANCE,  — eontinutd. 
corenant  for, 
aaoal  coveiupt  n  England,  35. 
what  held  to  b«,  28. 

caoDot  be  exacted  trom  fiduciarj-  vendors,  44. 
importance  of,  195. 
little  used  in  United  States,  19fi. 
definition  of,  195. 

mode  in  England  of  requiring  perfomiance,  195. 
what  acts  demandable  under,  196. 
muat  be  necessary,  196. 
and  practicable,  197. 
request  must  be  made  in  reasonable  time,  197. 
removal  of  incumbrance  may  be  required,  198. 
but  his  depends  — 

1.  upon  the  scope  of  the  other  coTenanCs,  if  general  pnndiaser  may 

invoke  aid  equity  to  remove  incumbrance,  198. 
aliter  if  limiwd,  198. 

2.  upon  nature  of  estate  conveyed,  198. 

covenants  are  restricted  to  the  interest  conveyed,  199. 
covenants  not  demandable  in  deed  of  further  assnrance  itself,  302. 

txliler  in  agreements  to  convey  by  reasonable  assurance,  202. 
pleadings,  202. 

breach  is  generally  assigned  in  vords  of  covenant,  202. 
particularity  required  in  declaration,  203. 
release  of,  348-354. 

(See  Release.) 
when  after-acquired  title  enures  by  estoppel  under,  457. 
nill  not  enlarge  estate  beyond  that  intended  to  be  granted,  443. 
vrheu  satisfit:d  by  statute  of  limitations.  557. 
heir  may  sue  on,  though  not  named,  561. 

unless  breach  of,  occurs  in  lifetime  of  ancestor,  562. 
when  apet^fie  performance  of,  enforced,  653.  656. 
measure  of  damages  on.     (See  Damioes,  Measure  op.) 
capacity  for  running  with  land.     (See  Covenants  por  Title.) 
operation  by  way  of  estoppel  or  rebutter.     (See  Estoppei.) 
FUTURE  ESTATES.     (See  Estoppbl.) 


GATE, 

erection  of,  when  breach  of  covenant  for  quiet  enjoyment,  144,  b, 
GAVELKIND, 

warranty  by  ancestor  did  not  descend  upon  heir  liy  custom  of,  379. 
except  by  way  of  rebutter,  379. 
GENERAL  ISSUE, 

oiUy  total  Tailuie  of  consideration  admissible  under,  without  notice,  5! 
GENERAL  WOHUS, 

bow  limited.     (See  Covenants  por  Title.) 
GEORGIA. 

Is  implied  by  statute  in,  495. 
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GIVE, 

wamtn^  implied  from  word,  467' 
GOOD  AND  SUFFICIENT  DEED. 

meaning  of,  in  oontnot,  40,  41. 
GOOD  RIGHT  TO  CONVEY.    (See  Right  to  Convey.) 
GRANT, 

operation  of,  at  cotstmoa  law,  3B5. 

did  not  puB  estate  by  estoppel,  410. 

hj  State,  when  operative  as  an  estoppel,  402. 
"GRANT,  BARGAIN  AND  SELL." 

origin  of  aiatntoiy  effect  given  to,  8. 

wbetber  covenants  implied  from,  create  estoppel,  410. 

does  not  imply  warranty,  468,  n. 

covenants  implied  from,  by  statute  in  England,  481. 
in  the  different  States,  484-497. 
GROUND  RENT, 

form  of  covenant  for  quiet  enjoyment  in,  38. 

usual  covenants  in,  125. 

measure  of  damages  on  evicUon,  256. 

when  purchaser  entitled  to  detain  unpaid,  644. 
GUARDIAN.     (See  Fiduciabt  Vbndor.) 


HEIR. 

when  value  of  improvements  recoverable  from,  in  writ  of  dower,  246. 
alone  received  the  benefit  and  burden  of  warranty,  318,  476. 
by  custom  of  gavelkind  and  borough  English,  not  bound  by  warranty, 
379.  n. 
except  by  way  of  rebutter,  379,  n. 
difference  between  liability  for  damages  and  estoppel  of,  S83. 
liability  of,  at  common  law, 
must  be  named.  641. 

must  have  sufBcient  aaaeta  by  descent,  642. 
covenantee  might  sue  executor  or.  643. 
when  land  aliened  by,  before  suit  brought,  544. 
how  affected  by  statute  of  fraudulent  devises,  544. 
in  United  iitates, 
lands  are  liable  for  debts  of  decedent,  646. 
debu  are  lien  on  real  estate,  646. 

except  when  modified  by  statute,  647. 

difference  between  English  and  American  law  in  this  respect,  546. 
right  of, 
must  be  named,  to  take  advantage  of  warranty,  561. 

cojilTa,  on  covenants  for  tit  e,  561. 
when  entitled  to  sne  on  covenants,  S61. 
HIGHWAY, 

no  breach  of  covenant  for  seisin,  60. 

when  breach  of  covenant  against  incumbrances,  101. 
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HOMAGE, 

wamnty  implied  from,  2,  457. 

how  affected  hy  statute  at  quia  emptora,  S,  459. 
HOUSE, 

ri^t  of  occupaocf  of,  wben  breach  of  coTeuant  against  incambnoces,  9 
building,  removing  or  deBtroying,  when  breach  of  corenanla,  ]44,  n 


I. 
ILLINOrS, 

naual  coTenants  in,  38. 

peculiar  constructloD  giTen  to  cOTenant  for  leiain,  5S. 
coTenaata  implied  bj  statute,  491. 

statutory  provigions  as  to  liability  of  Dianied  women  upon  their 
639.  n. 
IMPLIED  COVENANTS. 

not  implied  at  present  day  id  transfer  of  freehold,  461. 

implied  from  words  of  leasing,  457,  461. 

yielding  and  paying,  461.  n.       • 
relation  of  landlord  and  tenant,  462,  464-467. 
rule  in  New  York,  463,  n. 
not  implied  in  assignment  of  leasehold,  463, 
wben  implied,  are  1.  power  to  demise,  464. 
2.  quiet  enjoyment,  464. 

in  parol  leases,  464-467. 
are  r^Btnuned  by  express  covensitts,  4 
cesses  when  estate  determines,  469. 
distinction  between  express  and  implied  covenants,  470,  n. 
not  implied  firom  recitals,  479. 

implied  from  "grant,  bargain  and  sell"  in  England,  481. 
when  estoppel  created  by,  410. 
statutory  provisions  in  the  different  States,  4S4r-497, 

(See  the  different  States.) 
wben  implied  by  statute,  are  limited,  486. 
1MH.IED  WARRANTr, 

from  word  dedi,  467,  460. 

not  implied  from  "  grant,  bargain  and  sell,"  458.  n. 
effect  of  statutes  de  bigamia  and  quia  emptoret,  459. 
not  restrained  by  express  covenants,  460. 

alUer  in  leases,  460,  n.,  468. 
did  not  run  with  land.  461. 
implied  from  exchange,  471. 
partition  by  writ,  467,  473. 

originally  only  in  favor  of  coparceners,  474. 
extended  by  statute  to  joint  tenants  and  tenants  in 
American  coses  criticised.  477. 
but  not  in  partition  by  deed,  476,  478. 
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BIPLIED  WAKRANTY,— eonfinwed. 

effect  of  implied  wurantj  in  partition,  478. 
bill  in  equity  proffer  remedy  on,  478, 
no  estoppel  by,  479. 
in  sales  of  ebattels,  81. 
IMPROVEMENTS, 

not  recoverable  aa  damagea  in  acdon  on  corenant  for  aeiain,  3S6. 

ia  some  States  recoverable  on  covenanta  for  qniet  enjojnient  and  of 

warrant,  239. 
weigbt  of  authority  contra,  240. 

autborities  explained,  244. 
when  recoverable  in  writ  of  dower,  346. 
in  casee  of  aales  with  building  covenants,  356. 
wben  recoverable  in  case  of  ftand,  24C. 

(See  Dauades,  Measure  or.) 
INCREASE  IS  VALUE.     (See  D*kaoks,  M«a8Ubb  of.) 
INCORPOREAL  HEREDITAMENTS.  : 
were  subject  oPwarranty,  185. 
and  of  covenants  for  title,  186. 
INCUMBER, 

fiduciary  vendors  only  covenant  that  Hiej  have  done  no  act  to,  44. 
INCUMBRANCES,     • 

when  breach  or  covenant  for  seisin,  78,  60. 

removed  in  equity  under  covenant  for  further  assurance,  198,  659. 
cannot  be  proved  by  parol  to  be  excepted  from  covenants,  119,  260,  n. 
efTect'of  declarations  that  estate  is  free  from,  £S3,  n.,  665. 
what  in  Ftpnnaylvania  will  entitle  purchaser  to  detain  unpaid  purchase* 

money,  623-647. 
distinction  in  Pennsylvania  between  defect  of  title  and,  635. 
when  notice  of,  bars  purchaser's  relief  in  equity,  658. 
covenant  af^ainst,  89-124. 
usual  in  conveyances,  35. 
form  of,  25,  28. 
by  trustee,  44. 

in  England,  supplement  to  covenant  for  quiet  enjoyment,  89. 
distinction  between  covenant  that  estate  is  free  from,  and  that  pur- 
chaser shall  enjoy  ft«e  from,  S9,  91,  n..  97,  n. 
does  not  run  with  land,  89,  334. 

States  in  which  contrary  doctrine  is  held,  333. 
construction  of,  when  joined  to  covenant  for  quiet  enjoyment,  90. 
distindjon  between,  and  covenants  of  indemnity  agunst,  91,  n.,  93-94. 
definition  of,  94. 

is  limited  and  qualified  by  nature  of  estate  conveyed,  113. 
breach  of,  94-114. 

broken  by  mere  existence  of  incumbrance,  89. 

rules  by  which  to  determine  what  is  or  is  not  an  incumbrance,  95. 

by  mortgage,  96. 

judgment.  96. 

dower,  96. 

taxes,  97,  98. 
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INCUMBRANCES,  —  eojUinutd. 
breach  of  covenant  against, 
erection  of  fences,  98- 
leue,  98-100. 
easements,  100. 
party-nail,  101. 

highwa/i  and  public  roads,  101-106. 
railroad,  106. 
rights  of  water.  107-111. 
mill-dams,  108. 
right  of  light.  111. 
COTeoant  is  limited  hj  nature  of  estate  conTeyed.  118. 
iriiat  constitutes  incumhrance  should  be  determined  bj  aabject-matteT 

of  contract,  113. 
pleadings,  114. 
plaint  must  prove  iacumbraDce,  114. 
incumbrance  need  only  be  substantially  set  forth,  114. 
form  of  declaration,  115,  n. 
mere  existence  of  incumbrance  entitles  plaintiff  to  nominal  damages, 

116. 
known  incnmbraDces  should  be  excepted  from  covenant,  116-123. 
notice  of  incumbrance  no  bar  to  recoverj  upon  covenant,  117. 
parol  evidence  not  allowed  at  law  to  vary  covenant,  119. 
when  excepted,  covenantor  not  liable,  122. 
in  what  respects  different  from  other  covenants,  176,  178,  n. 
no  nght  of  action  on,  passes  to  assignee  of  covenantee,  365. 
right  of  assignee  to  sue  in  name  of  covenantor,  869. 
effect  of  release  of,  3d9. 

when  liability  on,  is  discharged  by  bankruptcy,  536. 
when  satisfied  by  statute  of  limitations,  557. 
measure  of  damages  on.     (See  Damages,  Mbaburb  of.) 
capacity  for  running  with  land.     (See  Covemamts  for  Title,  extent 

to  which  they  run  with  land.) 
operation  by  way  of  estoppel  or  rebatt«r.     (See  Estofpel.) 
INDEFEASIBLE  SEISIN. 

doctrine  of,  56,  60. 
INDEMNITY, 

It  of, 

n  of,  92-94. 
when  specifically  performecl,  652. 

relief  not  granted  on  mere  apprehension  of  damage,  663. 
INDUNA, 

usual  covenants  in,  38. 

J  for  title  run  with  land  in,  331. 
mplied  by  statute  in,  495. 
statutory  provisions  as  to  liability  of  married  woihen  apon  their  cove- 
nants, 539,  n. 
INFANT, 

conveyance  by,  no  breach  of  covenant  for  seisin,  60,  87,  n. 
eimtra,  of  covenant  for  right  to  convey,  80,  n.,  87,  n. 


by  Google 


IMDEI.  729 

INJUNCTION, 

At  tuit  of  covenantor, 

on  principle  of  quia  Uvut,  669-674. 

covenantee  will  not  be  deprived  of  hia  right  to  damagei,  267-277,  674. 
afier  damages  recovered  grantee  will  be  restrained  from  asserting  his 
title,  2»2,  674. 
ftt  suit  of  covensntae, 
to  restrain  collection  of  nnpaid  purchue-money,  675-696. 
rienied  unless  purchaser  has  pi-esent  right  to  damages,  676-681. 

proctii^  in  Virginia,  6S2. 
notice  of  incumbrance  bars  relief,  683. 
allowed  where  purchaser  is  entitled  to  damages,  684. 

statutory  provisions  in  Missouri,  688. 
when  vendor  is  insolvent  or  non-resident,  688-698. 
when  all  parties  are  l>efore  the  court,  698-696. 
DJSOLVENCy, 

of  vendor,  where  purchaser  entitled  to  detain  purchase-money  on  account 
of,  688-693. 
INSURANCE  TABLES, 

admissible  in  evidence,  293. 
INTENTION, 

of  purchaser,  not  admissible  as  evidence,  291,  n. 
INTEREST, 

upon  consideration-money,  when  allowed  as  damages,  300. 
(SeeEsTATK;  Estopfbl.) 
INTERRUPTION.     (See  Eviction.) 
INVOLUNTARY  ALIENATION. 

covenants  for  title  pass  by,  834,  n. 
no  estoppel  created  hy,  391,  n. 
IOWA. 

all  covenants  for  title  run  with  land  in,  883. 
covenants  implied  by  statute  in,  496. 

statutory  provisions  as  to  liability  of  married  women  upon  their  covenants. 
640. 

M  control  printed  ones  in,  527,  n. 


JOINT  COVENANTS. 

what  are,  536. 

who  may  sue  on,  657. 
JOINT  TENANTS, 

covenant  separately,  31. 

when  warranty  implied  in  partition  between.  474-478. 
(See  Tknants  is  Common.) 
JUDGMENT. 

in  writ  of  tcarrantia  ckarite,  13. 
binds  all  lands  of  warrantor,  13,  n. 

DO  breach  of  ci 
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JUDGMENT,  —  coniinuei. 

cUiter  of  covenant  ftgoinst  incumbrances,  96. 
on  corenanM  for  title,  maj  be  impeached  for  frftnd,  168,  n. 
when  covenantor  has  notice,  is  concluiive  evidence  of  panunoant  title, 

168.  n.,  219. 
when  to  be  satisfied  under  covenant  for  further  assurance,  198. 
purchaser  may  recover  agiunat  all  previous  covenantors,  93d. 
but  can  h&ve'but  one  Batiefaction,  835. 
JUDICIAL  SALES, 

when  rule  of  caveat  emptor  applies  to,  623,  n. 
JURY, 

determine  to  some  extent  aubjeot-matter  of  contract,  114. 
question  of  notice,  238. 


KENTUCKY. 

usual  covenants  in,  37. 

when  eviction  by  purchase  of  paramount  title  before  judgment  caused  in, 
172. 

benefit  of  covenants  does  not  pass  with  equity  of  redemption,  342. 

law  of  warranty  in,  377,  n. 

covenants  implied  by  etfttute  in,  49fi. 
KNOWN  INCUMBRANCES. 

should  be  excepted  from  covenants,  116-122. 


LAUD, 

value  at  time  of  sale  is  measure  of  damages  on  covenant  for  seisin,  235. 
on  covenanta  for  quiet  enjoyment  and  of  warranty,  237,  340. 

increased  value  not  recoverable.  235. 

improvements  not  recoverable,  236. 
exceptions,  248-256. 

evidence  of  value  where  no  consideration  appears,  261. 

warranty  implied  from  exc;ban<;e  of,  471. 

when  liable  to  payment  of  debts  of  decedent,  546. 

covenants  running  with.     (See  Covenants  for  titlb.) 
LANDLORD  AND  TENANT, 

covenants  implied  from  relation  of,  4S2,  464. 

statutory  provisions.  463,  n. 

(See  Lbases.) 
LATENT  DEFECTS, 

when  vendor  must  disclose,  576,  n. 
I^EASK. 

lessee  does  not  usually  examine  title,  23,  n. 

usual  covenants  in,  26,  125. 

in  England,  form  of  covenants  in,  27. 

usual  covenants  in.  is  qui^stlon  for  jut;,  39. 

when  breach  of  covenant  for  seisin,  78. 

agunst  incumbraoces,  99. 
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LEASE,— eoTUimitd. 

teken  compulsoril;  under  paramonnt  title  Ja 
of  pRremount  title  before  judgment,  when  c 
duqiLgeB  for  breach  of  covenants  in,  251. 
i«  value  of  term  lost,  2SI. 
rule  in  England,  252. 
in  America,  254. 
in  aclJOD  on  covenant  against  incumbrancea,  when  estate  subject  tc 
292. 
oBtoppel  caused  bj,  884,  418. 

implied  covenants  from  words  of  leasing,  161,  457,  461. 
yielding  and  paying,  461. 
relation  of  landlord  and  tenant,  462,  464. 
statutory  provisions,  463. 
no  covenants  implied  in  assignment  of,  463. 
when  implied  in  parol  lease,  464-467. 

implied  covenants  are  limited  by  express  ones,  460,  n.,  468. 
cease  when  estate  determines,  469. 
how  different  from  express  covenants,  470,  n. 
CDTcnants  in,  binding  upon  assignee  of  reversion,  556. 
assignee  entitled  to  benefit  of  covenants  in,  563. 
LEASE  AND  RELEASE, 

when  introduced  into  English  conveyancing,  481. 
does  not  transfer  by  estoppel  subsequently  acquired  title,  437. 
LEASEHOLD  INTEREST, 

vendor's  covenants  are  qualified,  32,  n. 
LEGAL  PROCESS, 

not  necessary  to  constitute  eviction,  144. 
'■  LET." 

covenants  implied  from  word,  461. 
LEX  LOCI  BEI  aiTM, 

how  far  covenants  for  tjtle  governed  by,  72,  n. 
LIABILITY. 

of  assignee.     (Sea  Assiqnbb.) 

of  covenantor.     (See  Vesikjr.) 

of  devisee.     (S«e  Devisbe.) 

of  esecntor.     (See  Executor.) 

of  heir,     (See  Hant.) 

of  married  women.     (See  Mirrird  Women.) 

(And- see  Covxmahts  for  Title;  PcRCBAeER.) 
UEN, 

how  far  debts  are,  on  real  estate  of  decedent,  646. 
LIFE  ESTATE, 

when  breach  of  covenant  for  seisin,  78. 
measure  of  damages,  292. 
life  insurance- tables  admissible  to  prove  value  of.  284,  293. 
LIFE  INSURANCE, 

tables  of.  admissible  in  evidence,  284,  293. 
UGHT, 

when  right  of  breach  of  covenant  against  incumbrances,  111. 
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LIMITATION. 

of  rights  of  purchMsr  against  prior  T«Ddora,  33S-341. 

statute  or, 

when  bar  to  action  on  covenanta  for  title,  S60,  55B. 
ID  MassachuBettB.  covenants  barred  by,  operate  bv  estoppel,  ^ 
LIMITED   COVENANTS.     (See  Covbnants  foe  Title.) 
LIVERT  OF  SEISIN, 

doctrine  of,  67,  414. 
LORD  CAIRNS'  ACT,  238,  ».,  648. 
LOUISIANA, 

no  covenants  for  title  implied  by  statute  in,  468. 


MAINE, 

peculiar  constnictioD  given  to  covenant  for  s^sin,  57. 

covenanu  for  title  run  with  land  in,  328. 
effect  of  covenant  of  non-claim  in,  217,  361,  409. 
no  corenants  implied  by  statute,  4ti8. 
MAINTENANCE, 

doctrine  of,  67. 
MARRIAGE  SETTLEMENT,       . 

when  uatopptl  caused  by  covenant  in,  void,  399,  n. 
MARRIED  WOMEN. 

form  of  covenants  by.  under  power,  31. 

when  estopped  by  their  covenants,  401.  638,  n. 

liability  of,  statutory  provisions,  i)38,  n. 

when  power  to  contract  is  given  by  statute,  540. 
in  conveyance  of  her  separate  estate,  540. 
liable  on  covenants  in  a  fine,  537. 

but  not  on  covenants  for  title,  538. 
MARSHALLING  ASSETS, 

when  specific  perfurmance  of  covenants  enforced  in,  659-663. 
(See  Assets;  Equitv.) 
MARYLAND, 

no  covenants  implied  by  statute  in,  495. 
MASSACHUSETTS, 

form  of  dueda  in,  36. 

1  to  covenant  for  seisin,  66. 
£  barred  by  gtatut«  of  limilalions  operate  by  estoppel  in,  403. 
i  implied  by  statute  in,  488. 
doctrine  of  marshalling  assets  in.  depends  on  presence  of  covenant  of 

warranty,  634,  n. 
statutory  provisions  as  to  liability  of  married  women  upon  their  covenant*, 
539,  n. 
"MEANS." 

construction  of  word,  132. 
MERGER, 

of  covenants  by  grantor  becoming  invested  with  eatate  conveyed,  349, 
363. 
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MESNE  PROFITS, 

interest  upon  consideratioD-iiionej'  limited  to  amoont  of,  300. 
METES  AND  BOUNDS, 

when  coveiiaDta  extend  to,  S23. 
MICHIGAN, 

no  covenants  for  title  implied  bj  statute  in,  488. 

statutory  proTi*ioiu  as  Co  liability  of  rnvried  wom^  upon  theb  covenanti, 

MILL  DAM, 

when  breacb  of  corenaata  against  incambrances,  108. 
MINISTERIAL  VENDORS. 

Do  covenants  can  be  demanded  from,  51.     . 

MINNESOTA, 


no  covenants  implied  by  statute  in,  488. 
when  purchaser  allowed  to  debun  pjirchase-money,  606. 
MINOR, 

conveyance  by,  no  breach  of  covenant  for  aeisin,  80,  S7,  n. 
alittr  of  right  to  convey.  80,  ».,  87,  n. 
MISREPRESENTATION, 

of  vendor,  when  amounting  to  fraud,  o€0-58I. 
MISSISSIPPI, 

doL-triiie  of  eviction  in,  148. 
covenanli  not  implied  by  statnte  in,  492. 
MISSOURI, 

s  for  title  run  with  land  in,  330.     • 
8  implied  by  statute,  492. 
statutory  proviaions  as  to  liability  of  mamed  women  npon  their 
639,  n. 
as  to  purcbaser'a  right  to  detain  puTchaae-moDey,  688. 
MISTAKE, 

reformation  of  covenants  on  groaod  of,  696. 
MORTGAGE, 

uBUttI  covenants  in,  26,  32. 

tat,  unlimited,  26,  32. 
no  breach  of  covenant  for  aeiain,  80. 

contra  of  covenant  a^Hinst  incumbrances,  96. 
when  benefit  of  covenants  pass  wicb,  341-348. 
when  mortgagee  entitled  to  conveyance  of  after-acquired  title,  442. 
mortgagor  not  estopped  by  bis  covenauts,  449. 
MOTIVE, 

of  purchaser  not  admissible  as  evidence,  291,  n. 

N. 
NEVADA, 

covenant')  implied  by  statute  in.  494. 
NEW  ENGLAND, 

doctrine  of  indefeasible  seisin  in,  S4. 

higlivay  is  breach  of  covenant  ai>aLnst  incnmbrances  in,  104, 

no  covenants  implied  by  statute  in,  488. 
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NEW  HAMPSHIRE, 

no  covenant!  implied  by  statate  in,  488. 
NEW  JERSEY. 

no  covenanta  implied  by  statute  in,  488. 

purcbager'B  right  to  detain  purcbase-money  in,  677,  n.,  666,  n.  ■ 

NEW  YORK, 

all  coTenanta  for  title  run  with  land,  829. 

constrnction  of  covenant  of  non-claim  in,  409. 

no  covenantc  implied  by  statute  in,  488. 

atatntorj'  provisions  as  to  liability  of  married  women  upon  tbeir  oorenants, 

540. 
purcbaaer's  right  to  de^io  pnrcliaae-monef  in,  596. 
NOMINAL  DAMAGES.     (See  D*M*<3Ba,  Mbabotib  of.) 
NON-CLAIM, 

covenant  of, 
form  of,  29. 

its  resemblance  to  the  covenant  of  warranty,  36,  28,  n. 
estoppel  by,  217,  410. 
runs  with  lana,  361. 

construction  of,  in  Miune  and  New  York,  217,  361,  409. 
NON-RESIDENCE, 

of  vendor,  wben  purchaser  allowed  to  detain  purchase-money  by  reaaon 
of,  688-693. 
NORTH  CAROLINA, 

doctrine  as  to  effect  of  notice  to  covenantor  of  action  on  paramount  title, 

219,  n. 
no  coveuanta  for  title  implied  by  atatnte  in,  489. 
NOTICE, 

of  incumbrances,  no  bar  to  recovery  at  law  apon 
when  a  bar  in  equity,  117,  6B3. 


of  action  on  paramount  tide,  219-232. 

effector,  219. 

to  vendor  to  proteeult  his  title,  220. 

what  constitutes  proper  notice,  221. 

whether  parol  ia  sufficient,  221. 

question  of,  is  to  soma  extent  matter  for  jury,  223, 

must  be  given  in  reasonable  time,  224,  n. 

covenantor  must  be  allowed  benefit  of  all  defences  covenantee  could 
have  made,  224,  n. 

•local  rules  in  South  Carolina.  224,  n. 

evidence  allowed  that  title  was  not  derived  from  covenantee,  227. 

wben  plaintiflT  must  prove  title  was  paramount,  223. 

what  record  of  adverse  suit  is  notice  of,  229. 

not  neccMary  to  entitie  plaintiff  to  recover,  231. 

but  should  be  given,  232. 

review  of  authorities  upon  subject  of,  232. 
wben  necessary  to  give,  in  order  to  recover  costs  and  personal  ezpenaea 

as  damages,  S06-312. 
assignees  not  affected  by  nnknown  equities,  360. 
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NOTICE,  —  eoniiitued. 

unrecorded  release  inoperative  against  purchuer  without,  354. 
when  estate  is  transferred  bj  estoppel  against  purchaser  without,  439. 
in  PeuDsylvaDia,  to  deprive  purchaser  of  right  of  detaining  purchase- 
money  must  be  actual,  627,  638. 

of  incumbrsnce  not  conclusive  upoo  purchaser,  631. 

o. 

OBJECT, 

covenants  having  same,  how  limited  by  other  covenants,  498-620. 
OHIO, 

DRusl  covenants  in,  S8. 

coDBtructioD  given  to  covenant  for  seism  in,  67. 

all  covenants  for  title  run  with  land  in,  329. 

no  coveoanta  for  title  implied  by  statute  in,  489. 
OPTION, 

of  recovering  damages  or  accepting  title  by  estoppel,  should  jest  with 
purchaser,  273,  42G,  6M. 
OREGON, 

covenants  implied  by  statute  in,  496. 
ORPHAN'S  COURT, 

rule  of  caveat  emptor  applies  to  salea  by,  622,  n. 
OUSTER  IN  PAIS, 

what  constitutes,  146-151.    (See  Etiotiom.) 


PARAMOUNT  TITLE, 

when  it  need  only  be  substantially  set  fonli,  63,  114,  193. 

assertion  of,  necessary  to  constdtnte  breach  of  covenants  for  quiet  enjoy- 
ment and  of  warranty,  145. 

must  be  hostilely  asserted,  148,  176. 

rules  necessary  to  constitute  eviction  by,  when  relaxed  in  equity,  175. 

when  it  must  be  averred  to  have  existed  before  conveyance,  193. 

when  record  of  adverse  suit  is  evidence  of,  290. 
PAROL,  - 

when  notice  of  adverse  suit  can  be  given  by,  221. 

when  perfonoance  of  sealed  contract  dispensed  by,  350. 

what  covenants  implied  in  lease  by,  464r-467, 

evidence.     (See  Evidencs.) 
PARTIES  TO  COVENANTS.   (See  Assiojjbe ;  Dbvisek;  Exkcutor;  Hhbj 

Marhibd  Wohbn;  Purchaser;  Vendor.) 
PARTITION, 

warranty  implied  from  writ  of,  457,  473-478. 
but  not  by  deed,  476,  478. 

no  estoppel  caused  by  implied  warranty  in,  406,  479. 

remedy  on  implied  warranty  in,  479. 
PARTY  OR  PRIVY, 

effect  of  these  words  in  covenaiits,  45,  n. 
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PABTT-WALL, 

irhen  breach  af  covenant  against  incurnbrances,  101. 
PATENT-RIGHT, 

coveuanta  in  asiignment  of,  construed  stricdy,  615,  n. 
PEDIGREE, 

CTidenced  in  England  b;  affidavits,  22,  R. 
contra  in  America,  22,  n. 
PENNSYLVANIA, 

usual  covenants  in,  S4. 

in  ground'rent  deeds.  129. 
highway,  no  breach  of  covenant  against  ritcnmbrancea,  102. 
rule  in,  as  to  liabllitj'  of  covenantor  when  estate  is  divided,  338. 
law  of  warranty  in,  378,  n. 

doctfine  of  transferring  estates  hy  estoppel  in,  430-433. 
covenanU  implied  by  statute  in,  464. 

when  purchaser  allowed  to  detain  purchase-money  in,  618-647. 
(See  PuscHASE-MoMBT.) 
PERFQpMANCE, 

of  sealed  contract  may  be  dispensed  by  parol,  SM. 
PERSONAL  COVENANT.     (See  CovuKiNTS  for  Title.) 
PERSONAL  EXPENSES, 

of  purchsser.  in  defending  title,  when  recoverable,  305-313. 
PERSONAL  PROPERTY, 

warranty  of  title  implied  in  sale  of,  SI. 
when  purchaser  must  resort  to,  for  damages,  547. 
PERSONAL  REPRESENTATIVES, 

when  entitled  to  sue  on  covenants  for  title,  561-663. 
PEWS. 

liability  of,   for  assessments,   when  braa<^  of  covenant   against   incum- 
brances, 98,  n. 
PLAINTIFF, 

in  action  on  covenant  for  seisin,  if  no  evidence  offered,  ii  entitled  to  judg^ 
ment,  84. 
against  incDmbrances,   must  prove   incumbrances, 
114. 
(See  Burden  op  Proof.) 
PLEADINGS.     (See  Ihe  different  covenants.) 
POSSESSION, 

when  inability  to  obtain,  is  eviction,  151. 
deed  of  grantor  in,  passes  benefit  of  covenants,  367. 
damages  when  purchaser  not  disturbed  in,  265. 
when  ripened  into  valid  title,  265- 

(See  Seisin,  Covenamt  of.) 
POWER, 

of  attorney  to  sell,  includes  power  to  covenant,  48. 

usual  covenants  in  conveyance  under,  87. 

to  demise,  when  implied  from  words  of  lease,  464. 

relation  of  landlord  and  tenant,  464-467. 
PRESUMPTION, 

of  satisfaction  of  covenants  &om  lapse  of  time,  360,  669. 
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PRETENDED  TITLE  ACT,  66. 
PRICE.    (See  Damaobs,  Mmuuxe  of.) 
PRINCIPAL, 

when  bound  by  ooTenBnts  of  agent,  49. 
PBJVITY, 

coDitractiou  of  word  in  limited  ooruunti,  132. 
of  estate  when  neoeaiMy  to  eoable  covenuitg  to  nm  with  land,  3U. 
"  PRIVY  OB  PARTT." 

construction  of  wordi,  4A,  n, 
"  PROCUREMENT." 

eonttrnction  of  word,  131. 
PEODUCTION, 

of  title-deeds,  when  demandable  under  corenant  for  finther  aMnrance,  901. 
PUBLIC  ROADS, 

when  breach  of  covenant  againat  incumbranoea,  101-106. 
PURCHASE, 

compulsorilj  made  of  parnmoont  title,  ii  eriction,  158. 
of  paramoont  title  befoiv  judgment  when  eviction,  168.  . 

PURCHASE-MQNEY, 

wb&t  conatitutea  consideradoD  for,  fiS8. 
purchaaer^B  right  at  law  to  detain,  667. 

depends  upon  covenants  in  deed,  666,  681. 
if  no  coveiunls,  no  relief  granted,  £67. 

except  in  caaea  of  fraud,  668. 
bj  reason  of  roie representation  or  concealment  hj  vendor,  669-681. 
denied  where  no  eviction,  actual  or  constructive,  has  occurred,  S91'606. 
except  when  modified  bj  codes,  aa  in  Wiaoonain  and  Minneaota,  609. 
but  allowed  after  eviction,  606-611. 
where  porcbaaer  liaa  been  compelled  to  porchaae  outstanding  title, 
609. 
purchaser's  right  in  equit}^  to  detain, 

denied,  unleat  purchaser  has  present  right  to  damagea,  676-661, 
practice  in  Virginia,  682. 
notice  of  incumbrance  bars  right,  683. 
allowed  when  purchaser  is  entitled  to  damages,  684. 

atatotor?  proviiioni  in  Hiaaonri,  688. 
how  affected  bj  inaolvency  or  non-residence  of  vendor,  S8S-.698. 

when  all  parties  are  before  the  conrt,  69Et-696. 
doctrine  in  South  Carolina,  611. 

result  of  cases  in,  612. 
Texas,  61S-617. 

result  of  cases  in,  617. 
Pennsylvania,  618-647. 
not  whoUj  dependent  upon  preaenee  of  covenanta,  619. 

result  of  doctrine,  620. 
purchaser  maj  defend  hy  reason  of  defect  of  title,  nnless  be  was  to  ran 

the  risk,  622. 
application  of  rule— 

1.  when  defect  or  incumbrance  is  nnknown,  633. 
what  moat  be  ito  diaracter,  624. 
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FimCaASE-MONET,  —  emUimud. 

what  will  be  deemed  notice  to  pnrchaaer,  627. 
const  uctdve  notica  not  sufficient,  6S8. 
2.  where  there  is  known  defect  or  incumbrance,  and  no  corenuit,  638. 
in  case  of  defect  of  title,  absence  of  covenant  raUes  preiumption 

that  purchaaer  aagumed  risk  of  titla,  629. 
although  such  presumption  not  concluuve,  631. 
but  in  case  of  pecuniary  incumbrance  no  such  presomption,  6S2. 
when  aecnritj  la  given  after  notice  ic  acquired,  636. 
9.  where  there  is  covenant  against  known  defect  or  incumbrance,  637. 
purchaser  cannot  detain  porchaae-monej  unless  covenant  is  broken, 

638. 
bound  to  perform  his  engagements  when  his  knowledge  and  state 
of  facts  continue  the  same  as  at  time  of  convejasce,  638. 
result  of  doctrine,  612. 
rights  of  purchaser  upon  a  sale  on  ground-rent,  644. 
is  entitled  to  defend  from  payment  so  long  as  incumbrance  exists, 

645. 
in  case  of  eviction,  rent  ^portioned  pro  taTtio,  646. 
PURCHASER, 

when  entitled  to  covenants  for  title,  23. 

rights  of,  nnder  contract  to  give  good  and  sufficient  deed,  40,  41. 
different  right  under  executed  and  executory  contracts,  4S,  666,  620. 
may  surrender  possession  to  owner  of  paramount  title,  146. 
but  if  so,  assumes  burden  of  proof,  160. 
and  surrenders  at  his  own  risk,  168,  n. 
inability  of.  to  obtain  possession  is  constructive  eviction,  161. 
under  covenant  for  further  assurance,  ma}'  require  fine  Co  be  levied,  197. 
or  judgment  or  incumbrance  to  be  removed,  198. 
but  this  depends  upon  scope  of  other  covenants,  19$. 
and  upon  nature  of  estate  conveyed,  199. 
should  give  notice  of  action  on  paramount  claim,  219. 

after  notice,  when  required  to  prove  that  title  was  paramount,  328. 
cannot  recover  value  of  improvements  as  damages,  236,  244. 

reasons,  249. 
when  entitied  to  recover  costs,  personal  expenses,  &c,  805-S12. 
motive  of,  cannot  increase  damages,  261,  291,  n. 

exceptions,  261. 
remedy  for  fraud  of  vendor,  246. 
damages  on  writ  of  dower,  246. 
not  concluded  by  consideratjon  clause,  267. 

but  may  prove  real  consideration  by  parol,  2&9. 
when  recovery  of  nominal  damages  bars  subsequent  action,  263. 
when  possession  ripened  into  valid  titie,  only  nominal  damages,  265. 
damages  when  possession  is  undisturbed,  266. 
when  entitled  to  rescind  contract,  266. 

when  titie  enuring  by  estoppel  reduces  damages,  266-276,  423-426,  674. 
in  equity,  cannot  be  deprived  of  right  to  damages,  272,  674. 
but  has  option  of  accepting  title  or  recovering  damages,  279,  426,  674. 
and  aAer  breach  cannot  be  (impelled  to  accept  title  by  estoppel,  877. 
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FTJItCHASER,  —  eonlinutd. 

when  recoDveyance  oeceraaiy  after  recoveij  ofdamsgea,  381,  611,  674. 

when  ezecutioa  stayed  antll  reconveyaoce,  281. 
cannot  aesert'title  against  vendor,  which  by  action  he  baa  alleged  to  be 


npon  partial  breach  of  covenant  for  aeiBin,  recoTen  pro  ianto,  2S3. 

cannot  rescind  sale,  287. 
damage  on  covenant  against  incumbranceB,  238-297. 
when  incumbrance  cannot  be  removed,  291. 
when  it  can.  293. 

burden  of  proving  value  of,  rests  on,  293, 
when  amount  must  not  exceed  consideration -money,  295-397. 
on  covenant  for  further  assurance,  300. 
when  enliUed  to  recover  interest  upon  consideration-money,  300. 

costs,  fees,  and  personal  expenses,  305-312. 
(And  see  Davagbs,  Measdrb  of.) 
at  sheriEF's  sale,  receives  benefit  of  covenants  of  debtor's  estate,  334,  n. 
imctice  in  England  of  vesting  benefit  of  covenants  in,  335. 
may  sue  all  prior  covenantors,  335. 
limitations  of  rights  against  prior  vendors,  338-341. 
not  affected  by  vendor's  release  of  covenants,  319. 
release  by,  when  owner  of  estate,  is  binding,  349. 

and  at  common  law  barred  action  by  subsequent  gruitees,  362. 

should  be  recorded,  354. 

renders  vendor  competent  witness,  349,  n. 
not  affected  by  unknown  equities,  350. 

when  entitled  to  sue  in  name  of  covenantor  on  broken  covenants,  362-358. 
deed  of  grantor  in  possession  carries  benefit  of  covenants  in  prior  con- 
veyances to,  367. 
when  entitled  to  conveyance  of  title  subsequently  acquired  by  vendor, 

421-443. 
without  notice,  when  estate  is  transferred  by  estoppel  agiunst,  429. 
not  estopped  by  covenants  in  purchase-money  mortgage,  449. 
when  evidence  admitted  to  prove  that  purchaser  agreed  to  discharge 

incumbrances,  451. 
not  estopped  by  acceptance  of  estate,  453. 

unless  possessed  of  valid  title  at  dme  of  transfer,  455. 
not  estopped  from  denying  accuracy  of  recitals  of  title,  456. 

(And  see  Estoppxl.) 
when  vendor  entitled  to  maintain  covenant  under  deed-poll  against,  462,  n. 
effect  of  declaration  of  vendor  that  estate  is  free  from  incumbrances, 

633,  n. 
when  right  is  founded  on  privity  of  contract,  action  is  transitory,  533. 

atiter  when  founded  on  privity  of  estate,  534. 
bow  affected  by  bankruptcy  of  vendor,  534. 
when  covenants  of  vendor  ate  joint  and  several,  536. 

covenantor  to  married  woman,  63&-^l. 
at  common  law  might  sue  heir  or  executor,  643. 

tights  of,  at  common  law  when  land  was  aliened  before  suit  brought,  544. 
vhen  personal  estate  is  to  be  first  exhausted  by,  647. 
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PURCHASER,  —  eonHnwd. 

when  right  of  action  bured  bj  rt&tato  ot  Kmitation,  667. 

right  of,  OD  joint  and  several  coTenanta,  667-660. 

remed;  on  covenanta  is  by  action  of  covenant,  686. 

when  affected  by  mitrepresentation  or  conceaboent  of  Tender,  669-581. 

nnlesB  evii-ted  not  entitled  to  detain  unpaid  purchase-money  at  Uw  or  in 

equity,  691-606,  675-684. 
aiiler  if  evicted,  606-611,  684-688. 
on  compulsory  purchase  of  outstanding  title,  allowed  to  detain  purchUe- 

money,  €09. 
when  reconveyance  by,  neceuary  after  detention,  611. 
rule  of  caeeat  emptor  applies  to,  622,  n. 

when  allowed  in  Pennsj-lrania  to  detain  porchase-money,  629-647. 
is  entitled  to  prove  against  vendor's  estate  ai  specialty  creditor,  643, 

660,  n. 
when  entitled  to  detain  unpaid  ground  rent,  644. 
estate  of,  not  enlarged  by  specific:  perrormauce  of  covenants,  668. 
rights  of,  under  volnotary  conTeyan«B,  669-668. 

in  marshalling  or  administering  assets,  669-663. 

by  specific  performance,  663-666. 

contribution,  666. 


injunction  at  snit  of,  676. 

(See  Ikjdmction;  Pchchask-Monry.) 
when  notice  of  incumbrance  bars  relief  in  equity,  689. 
when  allowed  in  equity  to  rescind  contract,  681. 

to  detain  purchase-money  on  account  of  insolvency 
or  non-residence  of  vendor,  688-699. 
(See  VwsDOa.') 


QUALIFIED  COVENANTS.    (See  Covknakm  pob  Titlb.) 
QUANTITY, 

of  land,  covenants  for  title  do  not  extend  to,  602. 
QUIA  EMPTORES, 

effect  of  statute  of,  upon  warranty,  6,  469. 
QUIA    TIMET, 

when  specific  performance  enforced  on  principlea  of,  663. 
injunction  on  ground  of,  669. 
QUIET  EN-IOYMENT, 
COventuit  of, 
form  of,  2bi  28. 

usuul  in  lease  and  groand-rent  deed,  26,  126. 
what  words  held  to  constitote,  28. 
is  covenant  in  futuro,  89.     , 
covenant  for, 
definition  of,  125. 
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covenant  for, 
effect  of  words  "  hj,  from  or  under,"  126. 
"  actd  &Dd  meBfU,"  129. 
"  default,"  130. 

"  meaDB,  title  or  procurement,"  132. 
not  broken  by  tortious  diBturbance,  133. 

exception*;  1.  broken  by  all  acts  of  the  covenantor  himaelf,  135. 
if  done  under  aiaumpCton  of  right,  136. 
subsequent  deed  no  breach  of  covenant  in  prior  con- 
veyance, 137. 
2.  broken  by  enrolment  of  prior  deed,  139,  n. 

if  Bgainit  particularly  named  person,  not  restrained 
to  lawful  acta,  139. 
8.  when  opposite  intention  appears,  140. 
not  broken  by  acts  of  sovereignty,  140. 
broken  by  suit  in  equity,  143. 

eviction  necessary  to  constitute  breach  of  actnal  evjc^on,  144. 
but  legal  process  not  necessaiy,  144. 

aaaertion  of  parainount  tide  necessary  to  constitute  eviction,  145. 
adverse  entry  and  dispossea^ioti  under  paramount  title  is  eviction,146. 
purchaser  may  surrender  possession  to  owner  of  paramount  title,  146. 
tnuter  tn  pais,  148-161. 

doctrine  in  Mississippi,  148,  n. 
constructive  eviction, 

L  when  caused  by  inability  of  purchaser  to  obtain  possession,  161-158. 

rule  applied  to  uncultivated  lands,  154. 
2.  by  the  covenantee  having  compulsorily  purchased  leases  under  the 
panunount  title  aAer  its  establishment  by  judgment,  16S. 

analogy  to  rule  prohibiting  tenant  from  disputing  paramount 

title,  159. 
analogy  fails  between  vendor  and  vendee,  160. 
nodistinction  between  lease  and  purchaseof  paramount  tide,  166. 
8.  by  the  purchase  or  leasing  of  the  paramount  title  before  its  establish- 
ment by  judgment,  168. 

doctrine  in  Kentucky,  173. 
when  all  parties  are  before  court  of  equity,   rule  aa  to  eviction 

sometimes  relaxed,  175. 
distinction  between  covenants  for  quiet  enjoyment  and  of  warranty, 

and  those  for  seisin  and  against  incumbrance,  176,  178,  n. 
paramount  titie  must  be  adversarily  asserted,  176. 
4.  where  loss  is  of  something  which  represents  the  land,  181. 
review  of  caxes  upon  subject  of  eviction,  191. 
pleadings,  192. 

declaration  most  aver  that  distorbance  was  under  paramount  titie,  192. 
must  state  paramount  titie  to  have  existed  before  conveyance,  193. 

but  need  not  set  it  forth  particularly,  193. 
form  of,  193  n. 
burden  of  proof  is  on  plaintiff,  194. 
but  nuty  be  shifted,  194. 
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QUIET  ENJOYMENT,— mmrtBMRi. 


generally  aime  M  coveiuut  of  warranty,  216, 

though  BometimeB  recovery  on,   allowed  when  denied  to  covenant  of 
warranty,  215. 
when  aatiafied  by  statute  of  limitationB,  360,  667. 
when  operative  to  transfer  after-acquired  title  by  estoppel,  408. 
implied  from  lease,  464. 

or  from  relation  of  Inndlord  and  tenant,  464. 
when  liability  on,  discharged  by  bankruptcy,  635. 
heir  may  sue  on,  without  being  named,  561. 

unless  breach  occurs  in  lifetime  of  testator,  G62. 
measure  ot  damages  on.     (See  Damages,  Meaburb  of.) 
capacity  for  running  with  land.     (See  Covenants  for  TnXE.) 
operation  by  way  of  estoppel  or  rebutter.    (See  Estoppzl.) 
QUITCLAIM, 

form  of  deed  in  Massachusetts,  86. 

(See  NoM-CLAiH.) 


RAILROAD, 

on  land,  where  breach  of  covenants  against  incumbrances,  106. 
REAL  COVENANTS, 

what  are,  313. 

(And  see  Covbnantb  for  Titlk,) 
REASONABLE  ACTS, 

construction  of  term,  196-SOO- 
REBUTTER, 

operation  of  warranty  by,  211,  375. 

(See  EsTOPPRL.) 
RECITAL, 

purchaser  not  estopped  by,  388,  456. 

covenants  not  implied  from,  479. 
RECONVEYANCE, 

when  necessary  to  reconvey  on  covenant  for  seisin,  261. 

when  execution  stayed  until.  SSI. 
entry  of  judgment  reserved,  281. 

when  decreed  in  eqaity,  262,  6T4. 

when  necessary  to  purchaser's  right  to  detain  purchase-money,  611. 
RECORD, 

upon  whom  burden  of  proving  paramount  title  rests,  when  aolit 
covenantor  not  shown  by,  228. 

of  adverse  title,  is  evidence  of  eviction,  229. 
but  not  that  title  was  paramount,  230. 
RECORDING  ACTS, 

release  of  covenants  for  title  is  subject  of,  363. 

when  violated  by  doctrine  of  estoppel,  426. 
RECOUPMENT, 

doctrine  of,  688. 
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RECOVERY. 

of  damage*,  when  title  reinvuted  in  grantor  by,  280. 
■wben  bar  to  future  acdon,  290. 
BEDDEHDVM, 

implied  covenanta  nised  hj,  461,  n. 
REDEMPTION, 

equiCj  of,  when  covenanta  run  with,  341-348. 
RE-ENTEY,  ■ 

condition  of,  wben  implied  in  partition,  473. 
REFORMATION. 

of  covenants  for  title  in  equity,  521,  696. 
difficulty  U  in  lufficiency  of  proof,  697. 
when  parol  evidence  admitted,  697. 

distinction  between  doctrinoa  enforced  at  law  and  in  equity,  702 
wben  distinction  aboliBlied  by  statute,  704. 
REGISTRY  LAWS.     (See  Recording  Acts.) 
RELATIVE  VALUE, 

oflaud,  when  forming  measure  of  d&mages,  284. 
RELEASE, 

of  covenants  for  title, 

after  conveyance,  is  ineffectnal,  348. 

bnt  if  made  by  owner  of  estate,  it  btodiDg.  349. 

and  at  common  law  barred  action  by  subseqnent  purohuer,  352. 
should  be  recorded,  353. 
by  nominal  plaintiff,  is  ineffective,  367. 
of  covenants  brolcen  wben  made,  359. 
deed  of,  at  common  law  created  no  estoppel,  385,  415. 
RELIEF.     (See  Equity  ;  Pniicu*8E-MoNBT.) 
RENT.    (Sec  Ground  Rent;  Leibb.) 
RESCISSION, 

of  contract,  wben  purchaser  entitled  to,  after  breach  of  covenant  for  sei 
266-275. 
not  allowed  on  partial  milure  of  title,  287. 
when  collection  of  unpaid  purcbaae-money  restrained  by,  681. 
RESTRICTIVE  WORDS.     (See  the  different  covenants.) 
RESULTING  TRUST, 

when  grantor  estopped  by  covenants  from  asserdng,  4S3. 
REVERSION, 

assignee  of.  liable  on  covenants  in  conveyance  of  leaaehold,  656. 
RHODE   ISLAND. 

no  covenants  for  title  implied  by  statute  in,  488. 
RIGHT  OF  LIGHT, 

wben  breach  of  covenant  against  incumbrances.  111. 
RIGHT   OF   WATER.     (See  Water.) 
RIGHT  OF  WAY, 

no  breach  of  covenant  for  seiein,  80. 

conlra  of  covenant  against  incumbrances,  100. 
of  railroad,  breach  of  covenant  against  incunbrances,  IDS. 
measure  of  damages  for.  292. 
when  breach  of  covemmt  of  warranty,  641. 
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BIGHT  TO  CONVEY, 


fonu  of,  25,  28. 

in  EDgland  bu  saperaeded  covenant  for  teiain,  35,  S7. 

doctrine  of  Kctotd  aeiam  applied  to^  59. 

hu  no  reference  to  tlie  poeseMlon,  69. 

when  ijnonjmoDB  willi  coTenant  for  arino,  87. 

reaton  for  issertion  in  some  State*,  87. 

breach  of, 
by  conveyance  by  minor,  87,  n. 
adverse  powetsion,  SS. 

doea  not  nin  with  land,  88. 

pleadings,  same  as  on  covenant  for  leiiin,  88. 

no  right  of  action  on,  paaaea  to  auignee,  356. 

right  of  BMignee  to  me  in  name  of  covenantor,  357. 

effect  of  release  of,  359. 

when  operative  to  transfer  estates  by  estoppel,  408. 

when  satisfied  by  statute  of  limitations,  6fi7. 

meaanre  of  damages  on.     (See  Daxaobs,  Mkasukz  of.) 

capacity  for  mnning  with  lanii.     (See  Coveitaktb  foh  Trna.) 

opeiatioQ  by  way  of  estoppel  or  rebutter.     (See  EerOFPBL.) 
BIGHTS, 

of  assignee.     (See  Asaions.) 

covenantee.     (See  Pukchubb.) 

devisee.     (See  Dkvisbb.) 

executor  or  administrator.     (See  Exbcutos.) 

heir.     (See  Hkir.) 
when  joint  and  sArenl.     (See  Joint  and  Seveku.  Cotxhants.) 
BOADS.     (See  Highways  ;  Pobuc  Boass.) 

S. 
SALE,  " 

vendee  entitled  to  covenants  extending  baek  to  laat  pnrdiaaer,  82. 
not  rescinded  by  partial  failure  of  title,  287. 

but  purchaeer  recovers  pro  tanto,  285. 
by  sheriff  passes  benefit  of  covenants  of  debtor's  estate,  334,  n. 
SATISFACTION, 

of  covenants,  when  decreed  in  eqnity,  659. 
SEISIN, 

definitJon  of,  58,  77. 
necessary  to  pass  freehold,  53. 

except  in  case  of  finea,  68,  n. 
actual,  54.  76. 
constructive,  54. 
seisin  end  disseiBin,  54,  n. 
bow  affected  by  statute  of  Usee,  56. 
covenant  for,  55. 
form  of,  25,  28. 

»  synonymous  willi  covenant  for  good  right  to  cmivey,  56. 
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—  eontimted. 
It  for, 

in  ^England,  means  seiied  of  iodefeuible  estate,  £6. 
how  modified  in  part  of  the  United  States,  56. 
doctrine  of  actuil  aeiun  sufficient  to  aupport  tbe  CHivenant,  56-77. 
its  origin,  56. 

diisent  from  doetrine,  61,  76. 
reuoM  on  which  it  ie  luppoaoi  t«  be  biued,  63. 
probably  arose  from  champerty  acts,  64r-76. 
result  of  anthoriciei,  72. 
breach  of,  what  constitutes,  77-81. 
by  adverse  possenion,  £6-77. 
easements,  78. 
iDcumbrances,  78. 
boildings,  79. 

not  broken  by  highway,  80. 
judgn^ent,  80. 
mortgage,  80. 
dower,  80. 

contingent  events,  80. 
pleadings  on,  82-84. 

only  necessary  to  negative  covenant,  82. 
unnecessary  to  aver  eviction,  88. 
need  not  set  forth  particulars  of  paramount  title,  83. 
burden  of  proof,  84. 
aeeures  the  title,  176. 
distinction  between  covenants  for  quiet  enjoyment,  or  of  warranty  and, 

176. 
in  England  runs  with  land,  264,  319. 

rale  in  America,  319-333. 
when  title  enuring  by  estoppel  defeats  action  on,  265-277,  421. 
no  right  of  action  on,  passes  to  assignee,  365. 
when  assignee  may  sue  in  name  of  covenantor,  857. 
effect  of  release  of,  dfi9. 

how  affected  by  statute  of  limitations,  S60,  557. 
when  operative  by  way  of  estoppel,  408. 

when  satiiiGed  by  tortious  seisin  creates  no  estoppel,  S95. 
measure  of  damages  in.     (See  Dakagbs.  MBASrRB  Of.) 
capacity  for  running  with  land.     (See  Covknants  fob  titue.) 
operation  by  way  of  estoppel  or  rebutter.     (See  'Estofpei.) 
SEPARATE  ESTATE, 

when  married  women  liable  on  covenants  in  conveyance  of,  MO. 
SET-OFF, 

doetrine  of,  at  common  Uw,  583. 
particularity  required  in  plea  of,  596. 
SEVEEIAL  COVENANTS, 
what  are,  536. 
who  may  sue  on,  557. 
SHERIFF'S  SALE, 

oovensuts  for  title  pass  by,  884,  n. 
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SLAVES, 

warrant;  in  sole  of,  not  broken  by  emandpadon  proclamation.  111,  165. 
irhen  specific  delivery  of,  enforced,  6S1,  n. 
SOLICITOa.. 

liability  of,  if  client  entera  into  anniual  corenanto,  23,  t>. 
SOUTH  CAROLINA, 

effect  of  covenant  of  warmnty  in,  213,  n. 

local  rulea  regarding  notice  to  corenantor  of  action  on  paramonnt  title, 

224,  n. 
covenant  against  incumbrancea  rans  witli  land,  333. 
no  covenants  implied  by  statute  in,  489. 
when  purchaser  allowej  to  detain  purchase'inoney,  611. 
SOVEREIGNTY. 

acta  of,  no  breach  of  covenants,  140. 
SPECIALTY  CREDITORS, 

rights  of,  in  England,  542-545. 
in  America,  S46. 
SPECULTY  DEBT,   , 

covenants  for  title  create.  543,  660,  n. 
SPECIFIC  PERFORMANCE, 
origin  of  doctrine  of,  651. 
of  chattels,  651,  n. 
ofcoveaant  to  build.  652. 

when  enforced  on  principles  of  ^tiia  timet,  652. 
covenanta  of  indemnity,  652. 

no  relief  upon  mere  apprehension  of  damage,  653. 
of  covenant  for  further  assnrance,  662,  656. 
by  tenant  in  tail,  656. 

not  enforced  if  grantee's  title  ia  thereby  enlarged,  6S8. 
in  marshalling  or  administering  assets,  659. 

covenants  enforced  whether  voluntary  or  not,  659-663. 
of  voluntary  covenants,  663-665. 
contribution,  665. 


(See  EquiTT.) 
STATE, 

not  hound  to  covenant  for  the  title,  52. 

exercise  of  eminent  domain  by,  no  breach  of  covenants,  140. 

when  grant  by,  creates  an  estoppel,  402. 

(See  the  different  States.) 
STATUTE, 

conveyance  in  violation  of,  creates  no  estoppel,  407. 

when  covenants  implied  by,  transfer  estates  by  estoppel,  410. 

covenants  implied  by,  in  the  different  Stales,  484r-49T. 

as  to  liability  of  married  women  upon  their  covenants,  539,  541. 

of  limitations.     (See  LiHrTATioNS.) 

of  4  Anne,  c.  16  (Warranties),  re-enacted  in  many  States,  378-382. 

4  Edw.  I.  c.  6  (De  BlgamU),  3,  459. 
6  Edw.  L  c.  3  (Gloucester),  4,  6,  7,  876. 
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STATUTE,  —etmtinued. 

13  Edw.  I.  c.  1  (De  Donii),  5. 

13  Edw.  I.  c.  16  (Westininscer  2),  642. 

18  Edw.  I.  c.  1  (Quia  Emptores),  6.  814,  459. 

11  Heo.  Til.  c.  20  (WarrantiBs).  U.  377.  480. 

27  Hen.  VUI.  c.  10  (Usea),  16,  17,  65,  322. 

27  Hen.  VIII.  c.  16  (Enrolments),  55.  66. 

81  Hen.  VIH.  c.  1  (Psrtition),  474. 

82  Hen.  Till.  c.  9  (Pretended  TiUeB),  60,  69. 

3  &  4  WiU.  &  Mary,  c.  14  (Fraudulent  Devises),  544,  557. 

4  Anne,  e.  17  (Bankruptcy),  588. 

4  &  5  Anne,  c.  16  (Warranties),  II,  878,  382. 
6  Anne,  c.  86  (Implied  Covenants),  481. 

5  Geo.  I.  c  11  (Bankruptcy),  688. 

2  Geo.  n.  c.  47  (Set-off),  588. 

6  Geo.  II.  a  30  (Bankruptcy),  583. 
8  Geo.  U.  c.  24  (Setroff ),  583. 

46  Geo.  III.  c.  135  (Bankruptcy),  583. 

6  Geo.  IT,  c.  16  (Bankruptcy),  583. 

11  Geo.  IT.  0.  47  (Debts),  652. 

8  &  4  Will.  IT.  c  74  (Real  Property),  16,  24,  317,  538. 

3  &  4  Will.  IV.  c.  104  (Real  Property),  646,  648. 

4  &  5  Will.  IT.  c.  30  (Exchange),  473,  n. 
8  &  9  Tiet.  c  106  (Exchange).  473,  n. 

8  &  9  Vict.  c.  119  (Real  Property),  18,  26.  482. 
21  &  22  Vict.  0.  27  (Lord  Cairns'),  238.  n.,  048. 

24  &  26  Vict,  c  134  (Bankruptcy),  534. 

25  &  26  Vict,  c  42  (Sir  John  Rolt'i),  649. 
SUBSEQUENTLY  ACQUIRED  TITLE.    (See  Estoppel.  ) 
SUIT. 

in  equity,  wben  breach  of  covenant  for  qniet  enjoyment,  143. 
SURPRISE,' 

nheo  coTenants  reformed  in  equity  for,  696. 
SURVEYOR, 

unsworn,  not  competent  witness  to  prove  patent,  81. 


TABLES, 

life  insurance,  admisaibte  in  evidence,  293. 
TAXED  COSTS, 

when  allowed  as  damagea,  305. 
TAXES, 

when  breach  of  covenant  against  incumbrances,  97. 
for  quiet  enjoyment,  129. 
TENANT, 

prohibited  from  denying  landlord's  title,  1.^9. 

payment  of  rent  to  mortgagee  defence  to  landlord's  claim,  1 

may  protect  himself  under  paramount  title,  159. 

implied  covenanta  from  relation  of  landlord  and,  464. 
(See  LxasBS.) 
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TENANTS  IN  COMMON, 

coveiuuit  severally,  31. 

when  deed  of  one  le  bre&ch  of  coveouit  for  BeiriD,  78. 

when  wanrautj  implied  from  partitioa  between,  474—478. 

vben  entitled  to  aue  leverally  on  covenuite,  660. 
TENANT  FOR  LIFE, 

feoffment  in  fee  by,  at  common  kw  wu  forfeiture  of  eatat«,  414. 
<diter  of  bai^n  and  eale  with  worrvitj,  417,  n. 
TENANT  IN  TAIL, 

when  covenant  for  fiirtlier  auurance  by,  apecificallj  enforced,  656> 
(See  EsTi.TE  Tail.) 
TENNESSEE, 

no  coTenanti  for  title  implied  by  atatate  in,  489. 
TENURE, 

warranty  an  incident  of,  2,  457. 
TERM, 

value  of,  IB  measure  of  damages  on  leases,  251-255. 
(See  Luec.) 
TEXAS, 

no  covenants  for  title  implied  by  statute  in,  489. 

when  purchaser  allowed  to  detain  purchaae-money  in,  611-617. 
THE  USUAL  COVENANTS.     (See  Usual  Covknants.) 
TIMBER, 

wbea  light  to  cut,  breach  of  covenant  agabst  incnmbraaces,  100. 
TIME.     (See  Limitatiok.) 
TITLE, 

definition  of,  63. 

if  questionable,  .vendor  covenants  generally,  31,  n. 

when  paramount,  need  only  be  anbiitantially  averred,  83,  114,  193. 

when  reinvested  in  grantor  by  recovery  of  damages,  280. 

when  purchaser  entitled  to  conveyance  of  estate  subsequently  acquired  by 
vendor,  421-448.- 

purchaser  not  estopped  from  denying  recitals  of,  466. 

absence  of,  is  of  ilself  no  defence  to  payment  of  purchase-money,  606. 

question  of,  when  tried  in  equity,  676. 

after-acquired.     (See  Estoppel.) 
TITLE  PAPERS, 

when  production  of,  demaadable  under  covenant  for  further  asanrance, 
201. 
TORTIOUS  ACTS, 

covenants  do  not  extend  to,  133. 
exceptions,  136,  140. 
TORTIOUS  SEISIN.     (See  Skisin.) 
TRESPASS.     (See  Tortious  Acts.) 
TRUST, 

when  voluntary  declaration  of,  enforced  in  eqiuty,  664,  n. 
TRUSTEE, 

form  of  covenant  by,  44. 

liability  of,  oo  covenants  for  title,  40. 

conveyance  by,  no  estoppel  to  future  acquisition  of  title  in  his  own  light, 
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when  coii»ey«iices  nnder  statute  of,  operate  u  estoppel.    (See  Ebtoppkl.) 
UNCULTIVATED  LANDS. 

when  inability  to  obtain  poiKision  of,  u  constructiTe  eviction,  1A4. 
USUAL  COVENANTS,  THE, 
in  lales  in  fee,  34. 

no  saBpicioQ  of  defect  ariaes  from  preaence  of  general  wamntf,  85. 
In  United  Statat  genenll;,  94. 

PennsylTania,  S5. 

MasMchusetts,  S«. 

Virginia,  37. 

Kentucky,  97. 

Uicbigan,  37. 

Indiana,  38. 

Ohio,  38. 

Ulinoia,  36. 

Minneiota,  38. 

Vermont,  38,  n. 
what  are,  is  question  of  fact,  39. 

oontrolied  by  terms  of  deed,  89. 

by  fiduciary  vendors,  43. 

do  not  covensnt  for  further  jusurtnce,  44,  »• 

covenant  by  trustee,  form  of,  44. 

by  eatnU  que  irtut,  45. 

by  agent,  48. 

by  admin istralors,  49. 

when  personally  binding,  49. 

by  ministerial  vendore,  61. 
no  covenants  can  be  demanded  frton,  61. 

in  grouad-rent  deeds,  136. 

in  leases,  126. 


VALUE.     (SeeDAMAOBB;  EvicnoNi  Land  Ihpbovxhkitfs.) 
VENDOR, 

must  covenant  for  the  title,  23. 
what  covenants  demandable  from,  25-39. 
attorney  of,  responsible  for  unusual  coTensnts,  29. 
in  England,  covenants  only  agunst  his  own  acts,  38. 

or  acts  of  last  purchaser,  32. 
of  leasehold  interest,  covenants  are  restricted,  32,  n. 
covenants  by  fiduciary,  43. 

can  limit  their  liability,  61. 
when  principal  bound  by  covenants  by  agent,  48. 
when  covenants  by  agent  pertonally  binding,  49. 
by  adminutmton,  60. 
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VENDORS,  —  continued. 

no  covenanU  demandable  ftom  miaisterial,  61. 

ihould  except  knonn  iacurobrances  from  covenants,  116-121. 

fraud  of,  cannot  iDcreage  damages  on  covenaDts,  236. 

remedy  of  purchaser,  245. 
not  concluded  by  consi delation  clause,  251. 

but  may  prove  amount  paid  by  parol,  269. 
when  entitled  to  compel  purchaser  lo  accept  title  by  eatoppel  iu  mitigation 
of  damagea,  267-275,  421. 

should  not  have  this  option,  273,  277. 
when  title  reinvested  in,  by  recovery  of  damages,  380. 
when  compelled  to  pay  purchaser's  expensea  as  damages,  SOi^lS. 
in  England,  was  a  cettui  qu«  intst,  317,  n. 
limitation  of  liability  of  prior,  338-341. 

payment  of  judgment  by.  when  bar  to  subsequent  action,  335. 
liability  oa  general  coveuauts,  335. 
on  limited  covenants,  336. 
vrhen  estate  is  divided,  337,  S38. 
after  release  of  covenants.  Is  competent  iritneM  for  purchaser,  349,  n. 
aliter  without  release,  S49,  n. 
unless  bis  interest  ia  equally  balanced,  349,  n. 
deed  of,  in  possession,  passes  benefit  of  prior  covenants,  367. 
not  estopped  from  asserting  title  by  disseisin  of  grantee,  followed  by  ad- 
verse poBsession,  398. 
Dor  from  acquiring  title  as  trustee  after  conveyance  in  his  own  right, 
899. 
when  purchaser  entitled  to  conxeyance  of  title  subsequently  acquired  by, 

421-443. 
when  entitled  to  prove  that  incumbraDces  were  to  be  discharged  by  pur- 
chaser, 461. 
purchaser  not  estopped  by  acceptance  of  estate  from,  453. 

unless  possessed  of  valid  title  at  time  of  transfer,  466. 
when  entitled  to  maintain  covenant  upon  deed-poll,  462,  n. 
liability  of,  in  marshalling  assets,  632. 
effect  of  declaration  of,  that  estate  is  free   from  incumbrance,  533,  n., 

666-668.    . 
liability  of,  when  founded  on  privity  of  contract  is  transitory,  633. 
aliter  when  founded  on  privity  of  estate,  634. 
when  discharged  by  bankruptcy,  403,  534. 
when  joint  and  several,  536. 
who  must  sue  on,  567. 
married  women,  536-541. 

covenants  of,  did  not  bind  devisee,  S50. 
:s  of,  bind  executor,  664. 
when  concealment  or  misrepresentation  by,  will  amount  to  fraud,  669- 

581. 
rights  of,  under  voluntary  conveyances,  669-669. 
covenants  for  title  create  specialty  debt  against  estate  of,  543,  660,  n. 
injunction  at  suit  of,  669-676. 

when  restrained  from  collecting  unpaid  purchase-money,  607, 
(See  Covbnaktok;  Equiit;  Estoppel;  Fuschaseb.) 
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VERMONT, 

naaal  coTeiiants  in,  38,  n. 

no  covenants  for  title  implied  in,  4SS. 
TIEGINU, 


covenants  implied  from  itatule  ia,  494. 

Bt&tutorj  provieions  as  to  liabilitj  of  married  won 

nants,  589.  n. 
irlien  purchaser  allowed  to  detain  purchaae-money  ii 
VOLUNTARY  CONVEYANCE, 


when  enforced  in  equity,  669. 
in  marshalling  aasete,  659. 
creato  a  specialty  debt,  543,  660.  n. 
*  specific  performaDce  of,  664. 

contribution,  665. 

effect  of  declaration  that  estate  is  free  &om  incnmbrance,  665-668. 

of  trust  estate  when  supported,  664,  n. 
VOLUNTARY  DISPOSSESSION.     (See  Eviction.) 
VOUCHER, 

writ  of,  when  remedy  on  warranty,  12. 
VOUCHING, 

to  wairanty,  218. 

W. 
WANT  OF  ESTATE.  {See  AsaiGNKB.) 
WARRANT  ANi)  DEPEND. 

meaning  of,  217. 
WJBBANTIA  CHARTS, 

writ  of,  IS,  n. 

judgment  in,  12. 

quia  tim^  impiaeitari,  13. 

judgoient  pro  loco  tt  tempore,  13. 

was  remedy  on  warranty,  211,  218. 

not  allowed  without  notice  to  warrantor,  231. 

only  brought  against  heir,  543. 
WARBANTIZO. 

void,  necessary  to  create  express  warranty,  459,  n. 
WARRANTY, 

histoiy  of,  1-12. 

implied  from  dedi,  2,  5,  218. 
remedy  on,  213. 

effect  of,  at  common  law,  2,  7,  n. 

express,  did  not  restrain  implied,  3. 

bow  limited  by  statut«  of  Gloucester,  3,  4. 

effect  of  statute  de  donit,  5. 

quia  empiorea,  6. 

express,  when  introduced,  5. 
form  of,  fi,  n. 
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WARRANTY,  —  (WrfinuwI. 

introductioD  of  collateral,  6-11. 
■boliihed  in  fingland,  378. 

many  Statu,  382. 
effect  of  statute  11  Hen.  Vn.,  11. 
4  &  5  Anne,  II. 
commencing  b^  diaseiiin  void,  11,  n,,  414. 
aboliihedin  England,  12. 
remedy  npon,  by  vamtniia  ekartm,  12. 
viit  of  voucher,  13. 

meaiuni  of  damages  on,  15,  233. 

not  void  in  deede  under  statute  of  Uies,  16,  17,  905. 

extended  to  incorporeal  hereditameDts,  185. 

WM  BOmetimeB  uaed  in  America,  307,  n.  * 

conld  only  be  employed  irbeo  both  eatate  traoBferred  and  paramoont  title 

were  freeholds,  208. 
when  failed  as  cavenant  real,  was  allowed  to  be  naed  aa  peraonal  cOTenant, 

16,  209. 
hew  different  from  modem  covenants,  211. 

TODching  to,  317. 
notice  of  paramount  title  mu«t  be  given  to  warrantor,  2S1. 
ran  with  land,  316. 
effect  as  rebutter,  375. 

enured  as  means  of  redress  and  defence,  383. 
required  an  estate  to  support  it,  413. 

by  what  assurances  such  estate  was  created,  413. 
could  not  enlarge  estate,  415,  433. 
common-law  requisites  to,  416. 
implied,  at£ommon  law,  457. 

not  by  "  grant,  bargain  and  sell,"  458,  ». 

was  unlimited,  460. 

express  did  not  limit  implied,  460. 

did  not  run  with  land,  461. 

from  exchange,  471. 

from  partition  by  writ,  473. 

but  not  partition  by  deed,  476-478. 

no  estopprel  created  by,  479. 

remedy  on,  479. 
descended  upon  heir  at  common  law,  316,  475. 
obligation  of  heir  on,  375. 

not  liable  unless  named,  641. 

and  had  suffitient  assets  by  descent,  543. 
beir  could  not  take  advantage  o^  unless  name^,  561. 

nor  could  aagi|pee,  664. 
insaleof  chattels,  48,  81. 


form  of,  28. 

not  uaed  in  England,  17,  306. 

piincipat  covenant  in  United  States,  17. 
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WARRANTY,  —  continued. 
covenant  of, 

iotroduction  of,  £07. 

often  BuperKdes  covenftnt  for  quiet  enjojment.  S 

how  different  from  covenants  for  eeifin  and  again 

178,  n. 
does  not  include  all  coveuanta,  176,  n.,  313. 

doctrine  in  South  Carolina,  213,  n. 
ia  literal  translation  of  warranty,  with  addition  i 

217. 
different  views  of.  207. 
words  of,  217, 

is  merely  covenant  for  quiet  enjoyment,  208,  215. 
definition  of,  217. 
*  notice  to  covenantor  of  action  on  paramount  title 

effect  of,  220. 
to  prosemite  title,  220. 
what  ia  proper  notice,  221. 
whether  parol  nolice  is  aulGcient,  221. 
when  question  of,  is  matter  for  jury,  223. 
must  be  given  in  reasonable  time,  224,  n. 
covenantor  must  be  allowed  benelit  of  all  defe 

have  made,  224.  n. 
local  rules  in  South  Carolina,  224,  n. 
evidence  allowed  that  title  is  not  derived  from  i 
when  plaintiff  required  to  prove  the  title  was  pi 
228. 
when  no  notice,  229. 

record  of  adverse  suit  is  evidence  of  eviction,  ' 
but  not  that  title  is  paramount,  230. 
notice  not  necessary  to  entitle  plaintiff  to  recover 
aliter  on  warranty  at  common  law,  231. 
but  should  be  given,  232. 
review  of  authorities  on  subject  of  notice  to  co 
when  barred  by  statute  of  limitations,  .160,  657. 
eHtoppel  caused  by,  404. 

when  estate  enuring  by  estoppel  defeats  action  or 
in  Massachusetts,  doctrine  of  marshalling  assets 

of,  634,  n. 
when  liability  on,  is  dischai^ed  by  bankruptcy,  b'. 
beir  may  sue  on  without  being  named,  661. 

unless  breach  occurred  before  estate  descended 
in  sale  of  slaves,  not  broken  by  emancipation  pro< 
breach  of.  (See  Eviction  ;  Qoibt  Enjoymbnt.) 
measure  of  damages  on.  (See  Dam.iorh,  MRAStm 
capacity  for  nmning  with  land.  (See  Covenants 
operation  by  way  of  estoppel  or  rebutter.  (See  Es 
WATER, 

diversion  of  stream,  when  breach  of  covenant  of  wi 
WATERCOURSE.     (See  L\-caMBRANCK9 ;  Seisin.) 
48 
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